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IMPEACHMENT  OF  JUDGE  CHARLES  SWAYNE. 


lege. 


House  op  Representatives,  December  10,  1903. 

(Congressianal  Record,  yolume  38,  part  1,  pages  95  to  103.] 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  I  rise  to  a  question  of  privi- 


'he  Speaker^  The  gentleman  will  state  it. 
Mr.  Lamar  of  Florida.  Mr.  Speaker,  I  believe  that  the  impeach- 
ment of  a  civil  officer  by  this  House  is  a  question  of  privilege.  I  have 
made  a  joint  resolution  adopted  by  the  Legislature  of  the  State  of 
Florida  a  part  of  the  resolution  which  I  desire  to  submit  to  this  House 
for  its  adoption.  In  pursuance  of  this  joint  resolution  of  the  legisla- 
ture of  the  State  which  I  have  the  honor  in  part  to  represent,  i  im- 
Seach  Charles  Swa^ne,  judge  of  the  northern  district  of  the  State  of 
iorida,  of  high  crimes  and  misdemeanors;  and  the  resolution  which 
I  have  prepared  in  accordance  with  former  proceedings  of  this  House 
in  like  cases  I  desire  to  have  read  by  the  Clerk  for  the  information 
of  the  House. 

The  Speaker.  The  Clerk  will  report  the  resolution. 
The  Clerk  read  as  follows: 

[H.  Res.  86.] 

Whereas  the  following  joint  resolution  was  adopted  by  the  Legislature  of  the  State 
of  Florida: 

Beoate  joint  resohitkm  in  reference  to  Cbarles  Swayne,  jndee  of  the  United  States  court  for  the  northern 

district  of  Florida. 

Be  it  resolved  by  the  Legislature  of  the  State  of  Florida: 

Whereas  Charles  Swayne,  United  States  district  judge  of  the  northern  district  of 
Florida,  has  so  conducted  himself  and  his  court  as  to  cause  the  people  of  the  State 
to  doubt  his  integrity  and  to  belie\e  that  his  official  actions  as  judge  are  susceptible 
to  corrupt  influences  and  have  been  so  corruptly  influenced; 

Whereas  it  also  appears  that  the  said  Charles  Swayne  is  guilty  of  a  violation  of  section 
551  of  the  Revised  Statutes  of  the  United  States  in  that  he  does  not  reside  in  the 
district  for  which  he  was  appointed  and  of  which  he  is  judge,  but  resides  out  of  the 
State  of  Florida  and  in  the  State  of  Delaware  or  State  of  Pennsylvania,  in  open  and 
defiant  violation  of  said  statute,  and  has  not  resided  in  the  northern  district  of 
florida,  for  which  he  was  appointed,  in  10  years,  and  is  constantly  absent  from  said 
district,  only  making  temporar>''  visits  for  a  pretense  of  discharging  his  official  duties; 

Whereas  the  reputation  of  Charles  Swayne  as  a  corrupt  judge  is  very  injurious  to  the 
interests  of  the  entire  State  of  Florida,  and  his  constant  absence  from  his  supposed 
district  causes  great  sacrifice  of  their  rights  and  annoyance  and  expense  to  litigants 
in  his  court; 

Whereas  it  also  appears  that  the  said  Charles  Swayne  is  not  only  a  corrupt  judge,  but 
that  he  is  ignorant  and  incompetent  and  that  his  judicial  opinions  do  not  command 
the  respect  or  confidence  of  the  people; 

Whereas  the  administration  of  the  United  States  bankniptcy  act  in  the  court  of  said 
Charles  Swayne  and  by  his  appointed  referee  has  resulted  in  every  instance  in  the 
waste  of  the  assets  of  the  alleged  bankrupt  by  being  absorbed  in  unnecessary  costs, 
expenses,  and  allowances,  to  the  great  wrong  and  injury  of  creditors  and  others, 
until  such  administration  is,  in  effect,  legalized  robbery  and  a  stench  in  the  nostrils 
of  all  good  people: 
Be  it  resolved  by  the  House  of  Representatives  of  the  State  of  Florida  {the  Senate  con- 

jcuning),  That  our  Senators  and  Representatives  in  the  United  States  Congress  be, 
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and  they  are  hereby,  requested  to  cause  to  be  instituted  in  the  Congress  of  the  United 
States  proper  proceedings  for  the  investigation  of  the  proceedings  of  the  United  States 
circuit  and  district  courts  for  the  northern  district  of  Florida  by  Giarles  Swa^e 
as  United  States  judge  for  the  northern  district  of  Florida,  and  of  his  acts  and  doings 
as  such  judge,  to  the  end  that  he  may  be  impeached  and  removed  from  such  office. 

Be  it  resmxed  further.  That  the  secretary  or  state  of  the  State  of  Florida  be,  and  is 
hereby,  instructed  to  certify  to  each  Senator  and  Representative  in  the  Congress  of 
the  United  States,  under  the  great  seal  of  the  State  of  Florida,  a  copy  of  this  resolution 
and  its  unanimous  adoption  by  the  Legislature  of  the  State  of  Florida. 

State  of  Florida, 
Office  of  the  Sbcretart  of  State. 

United  States  of  America,  State  of  Florida,  ss: 

I,  H.  Clay  Crawford,  secretary  of  state  of  the  State  of  Florida,  hereby  certify  that 
the  foregoine  is  a  true  and  exact  copy  of  Senate  joint  resolution  in  reference  to  Charles 
Swayne,  juage  of  the  United  States  court  for  the  northern  district  of  Florida,  passed 
by  the  Jjegislature  of  Florida,  session  of  1903,  and  on  file  in  this  office. 

Given  under  my  hand  and  the  great  seal  of  the  State  of  Florida  at  Tallahassee,  the 
capital,  this  the  7th  day  of  September,  A.  D.  1903. 

[l.  s.]  H.  Clay  Crawford, 

Secretary  of  State. 

Resolved.  That  the  Committee  on  the  Judiciary  be  directed  to  inquire  and  report 
whether  the  action  of  this  House  is  requisite  concerning  the  official  misconduct  of 
Charles  Swavne,  judge  of  the  United  States  District  Court  for  the  Northern  District  of 
Florida,  and  say  whether  said  judge  has  held  terms  of  his  court  as  required  by  law; 
whethe):  he  has  continuously  and  persistently  absented  himself  from  the  said  State; 
and  whether  his  acts  and  omissions  in  his  office  of  judge  have  been  such  as  in  any 
degree  to  deprive  the  people  of  that  district  of  the  benefits  of  the  court  therein  to 
amount  to  a  denial  of  justice;  whether  the  said  jud|a;e  has  been  guilty  of  corrupt  con- 
duct in  office;  and  whether  his  administration  of  his  office  has  resulted  in  injury  and 
wrong  to  litigants  of  his  court. 

And  in  reference  to  this  investigation  the  said  committee  is  hereby  authorized  and 
empowered  to  send  for  persons  and  papers,  administer  oaths,  take  testimony,  and  to 
employ  a  clerk  and  stenographer  if  necessary,  to  send  a  subcommittee  whenever  and 
wherever  it  may  be  necessary  to  take  testimony  for  the  use  of  said  committee.  And 
the  said  subcommittee  while  so  employed  shall  have  the  same  powers  in  respect  to 
obtaining  testimony  as  are  herein  given  to  said  Committee  on  the  Judiciary,  with  a 
sergeant  at  arms,  by  himself  or  deputy,  who  shall  serve  the  processes  of  said  com- 
mittee and  subcommittee  and  execute  its  orders,  and  shall  attend  the  sittings  of  the 
same  as  ordered  and  directed  thereby.  And  that  the  expense  of  such  investigation 
eihall  be  paid  out  of  the  contingent  fund  of  the  House. 

Mr.  Lamab  of  Florida.  Now,  Mr.  Speaker,  this  formal  arraignment 
of  Judge  Swavne  for  misconduct  ana  criminal  conduct  in  office  does 
not  come  to  this  House  with  the  informal,  as  it  were,  presentation  by 

f private  memorial  or  a  private  petition,  but  it  comes  here  with  the 
ull  sanction  and  lull  force  of  an  arraignment  of  a  judge  yet  in  office 
for  conduct  which,  if  proven,  will  subject  him  to  mipeachment  and 
removal  from  office,  and  that  arraignment  and  accusation  is  led  by 
the  legislative  department  of  the  State  of  Florida.  I  have  gone 
over,  Mr.  Speaker,  with  some  care,  the  precedents  in  like  cases  in 
this  House  in  times  past,  from  the  earliest  course  of  procedure,  and  I 
think  it  is  entirely  proper,  and  hope  the  House  will  let  it  take  that 
course.     I  move  the  adoption  of  the  resolution. 

The  Speaker.  The  question  is  on  a^eeing  to  the  resolution. 
Mr.  Grosvenor.  Mr.  Speaker,  I  think  there  ought  to  be  no  haste 
upon  a  question  of  as  vital  importance  as  this  one  is.  On  the  face 
01  all  these  papers  there  is  no  impeachment  proved;  that  is,  no 
ground  of  impeachment  is  charged.  I  have  not  gone  over  the  cases 
as  the  gentleman  from  Florida  says  he  has.  He  may  be  entirely 
right  about  it,  but  I  wish  he  would  give  us  some  information  upon 
what  has  been  the  practice  heretofore. 
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Now,  the  result  of  all  this  will  be  for  the  House  to  practically 
indorse  these  allegations  which  are  not  in  the  form  of  charges.  My 
understanding  is  that  in  cases  of  impeachment  there  should  be  spe- 
cific charges  made  by  the  Member  seeking  impeachment.  The  legis- 
lature of  a  State  can  not  come  into  the  House  of  Representatives 
and  impeach  or  proceed  to  impeach  the  Federal  officeholder.  It 
must  be  done  by  a  Member  of  this  House  upon  his  official  preroga- 
tive. This  series  of  resolutions  of  the  Florida  Legislature  are  imper- 
tinent and  without  legal  effect. 

I  can  recollect  several  cases  that  are  famiUar  to  everyone.  Take, 
for  instance,  the  impeachment  of  Andrew  Johnson,  which  followed  a 
form  comiug  down  to  us  from  the  English  Parliament  in  the  case  of 
Warren  Hastings,  where  the  Member  rising  to  make  the  impeach- 
ment made  the  charges  specifically,  upon  which  action  was  sought  to 
be  taken.  No  Memoer  of  this  House  has  indorsed  these  specifica- 
tions, if  they  are  specifications,  which  I  think  they  are  not.  I  warn 
the  House  that  we  ought  to  be  at  least  very  careful  about  the  mode 
and  manner  of  this  procedure.  If  this  can  be  legally  carried  on  in 
the  present  form,  then  the  legislature  of  any  State  can  come  into  the 
House  of  Representatives  and  inaugurate  or  precipitate  an  impeach- 
ment proceeding  against  anybody  subject  to  the  jurisdiction  of  the 
House. 

I  think,  Mr.  Speaker,  that  there  ought  to  be  charges  specifying 
what  it  is  that  the  judge  is  charged  with  doing.  To  say  that  a  judge 
of  one  of  our  courts  does  not  know  enough  to  be  a  judge  is  hardly  a 
specification.  It  is  a  good  argument  to  apply  to  the  appointmg 
power,  and,  if  he  is  an  elective  man,  it  is  a  good  argument  to  apply 
to  the  electorate,  but  there  is  here  no  charge  against  this  officer  that, 
if  proved,  could  result  in  his  impeachment  in  the  Senate.  I  think 
the  Senate  should  send  back  these  documents  and  declare  by  reso- 
lution that  there  is  no  foundation  laid  for  them  to  proceed  to  the 
impeachment  of  this  man. 

I  know  nothing  about  this  case,  never  heard  of  the  judge,  never 
heard  anything  connected  with  it  until  now;  but  I  wish  the  gentle- 
man from  Florida  would  state  why  it  is  that  specific  charges  upon 
which  the  officer  ought  to  be  tried  have  not  now  been  brought  here 
and  given  to  the  country.  We  are  not  a  grand  jury  to  seek  for 
information  upon  a  subject  of  this  character.  There  ought,  at  least, 
to  be  a  prima  facie  case  alleged  in  the  charges  before  they  go  to  any 
committee  of  the  House  to  investigate  it. 

Mr.  SMrra  of  Kentucky.  Will  the  gentleman  from  Ohio  yield  for  a 
question  1 

Mr.  Grosvenor.  Certainlv. 

Mr.  Smith  of  Kentucky.  I  want  to  know  if  the  gentleman's  view 
is  that  the  Member  from  Florida  offering  this  resolution  should  under- 
take to  state  the  evidence  of  the  charges  or  simply  to  make  a  direct 
charge  himself. 

Mr.  Grosvenor.  Make  the  direct  charge,  the  form  being  *  'I  impeach 
Charles  Swayne  of  high  crimes  and  misdemeanors  for  the  following 
reasons:"  First,  second,  and  so  on.  There  is  nothing  of  that  kind 
here.  There  is  a  series  of  resolutions  that  are  not  recognized  as  a  part 
of  any  formality  of  this  character  adopted  by  the  Legislature  of 
Florida.  They  are  entitled  to  great  respect,  being  the  resolutions  of  a 
sovereign  State,  and  entitled  to  respect  as  coming  from  the  gentleman 
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himself;  but  it  seems  to  me  there  is  no  ground  laid  here  that  could 
authorize  the  procedure  asked  for. 

Mr.  Lacey.  Will  the  gentleman  from  Florida  yield  for  a  question  1 

Mr.  Lamar  of  Florida.  Certainly. 

Mr.  Lacey.  I  would  like  to  ask  the  gentleman  if  he  does  not  think 
the  better  practice  would  be  to  have  this  resolution  referred  to  the 
Committee  on  the  Judiciary  before  having  the  House  act  upon  it  and 
passing  the  resolution,  so  that  there  might  be  that  preliminary  inves- 
tigation which  would  enlighten  the  House  as  to  details? 

Air.  Lamar  of  Florida.  Why,  the  motion  is  only  to  adopt  the  reso- 
lution, and  the  resolution  submits  the  matter  to  the  Judiciary  Com- 
mittee for  its  r^ort.     This  House  does  not  commit  itself. 

Mr.  Lacey.  The  resolutfon  recites  a  number  of  things  that  the 
House  ought  not  to  adopt  until  it  first  hears  from  a  committee  after 
the  comnaittee  has  investigated  the  matter. 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  the  greater  includes  the  less 

Mr.  Grosvenor.  Let  me  make  a  suggestion  to  the  Member  from 
Florida.  I  do  not  want  to  impede  the  proceeding  upon  this  question; 
but  is  not  the  gentleman  willing  that  this  resolution,  which,  as  it  now 
appears,  is  undoubtedly  privileged,  shall  go  at  once  to  the  Committee 
on  the  Judiciary,  that  tney  may  report  whether  in  their  judgment 
there  is  really  any  ground  for  action  hy  the  House  ?  The  gentleman, 
as  I  understand — he  can  correct  me  if  I  am  wrong — wants  the  House 
to  vote  now  upon  this  resolution. 

Mr.  Lamar  of  Florida.  The  motion  is  to  adopt  this  resolution  for 
reference  to  the  committee. 

Mr.  Grosvenor.  Well,  I  object  to  that.  Let  the  whole  question  go 
to  the  committee.  If  the  gentleman  will  accept  my  good  faith  in  tms 
matter  as  cordially  as  I  do  his,  it  seems  to  me  tnat  ne  should  be  willing 
to  have  the  proposition  go  to  the  Committee  on  the  Judiciary,  letting 
them  report  it  back  as  soon  as  possible,  the  House  then  to  act  upon  the 
report  as  it  may  deem  best. 

Mr.  Lamar  of  Florida.  In  a  proceeding  similar  to  this  there  was  a 
resolution  offered  in  the  nature  of  an  arraignment  or  impeachment, 
which  resolution,  being  inartificially  and  untechnically  drawn,  went  to 
the  JudiciaryCommittee.  The  committee  simply  changed  the  phrase- 
ology and  reported  the  resolution  back  to  the  House,  directing  the 
impeachment. 

Now,  in  this  proceeding,  the  House  is  simply  asked  to  adopt  a  for- 
mal resolution  referring  the  matter  of  the  impeachment  of  Judge 
Swayne  to  the  Judiciary  Committee,  authorizing  that  committee  to 
inquire  whether  he  has  been  guilty  of  certain  charges;  and  to  enable 
them  to  make  their  inquiries  they  are  authorized  to  sit  here  or  else- 
where, by  subcommittee  or  full  committee,  accompanied  by  the  Ser- 
geant at  Arms  or  his  deputy,  to  administer  oaths,  to  take  testimony, 
and  upon  that  to  make  report  to  the  House. 

Mr.  Cooper  of  Wisconsin.  There  is  some  dispute  among  Members 
here  as  to  just  what  this  resolution  declares.  I  suggest  that  the  reso- 
lution be  read  again. 

Mr.  Lamar  of  Florida.  I  ask  that  the  Clerk  reread  the  resolution 
adopted  by  the  Legislature  of  Florida. 

Tne  resolution  was  again  read. 

Mr.  Lamar  of  Florida.  As  I  understand,  the  objection  made  by  the 
gentleman  from  Ohio  [Mr.  Grosvenor]  is  that  I  do  not  charge  «nidge 
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Swayne  with  any  specific  crime.  I  do  charge  him  generally  with  high 
crimes  and  misdemeanors.  Why  should  I  be  forced  to  state,  when  the 
proof  is  to  be  submitted  to  the  Committee  on  the  Judiciary,  the  spe- 
cific matters  upon  which  that  general  allegation  is  made  ?  Every  sm- 
gle  crime  that  this  Judge  is  capable  of  committing  is  charged  wnen  I 
charge  him  on  this  floor  with  the  commission  of  hidi  crimes  and  misde- 
meanors; but  if  the  gentleman  desires  that  I  shall  make  my  charges 
seriatim,  I  charge  this  judge,  first,  with  continued,  persistent,  and,  if 
you  please,  pernicious  absenteeism  from  his  district;  second,  with  cor- 
rupt official  conduct,  based  upon  several  matters 

Mr.  Olmsted.  Will  the  gentleman  permit  an  inquiry  ? 

Mr.  Lamar  of  Florida.  I  will  yield  to  the  gentleman  in  a  moment. 
Third,  I  charge  Judge  Swayne  with  maladministration  of  judicial  mat- 
ters in  his  court,  so  much  so  as  to  embarrass  bankrupts  and  annihilate 
the  assets  of  litigants  and  others  appearing  within  his  jurisdiction.  If 
this  is  sufficient,  Mr.  Speaker,  to  meet  the  requirements  of  the  gentle- 
man from  Ohio,  I  shall  be  glad. 

Mr.  Olmsted.  Now,  will  the  gentleman  yield  ?  I  simply  want  to 
ask  him  whether  his  charge  is  not  a  very  general  chaise,  without  any 
specific  instance  being  alleged,  and  whether  his  request  is  not  that  the 
Committee  on  the  Judiciary  investigate  to  ascertam  whether  they  can 
find  some  specific  charge  which  can  be  maintained  ? 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  this  is  simply  a  resolution  to 
be  adopted  by  this  House,  if  it  sees  fit,  to  refer  this  whole  matter  with 
such  proofs  m  writing  as  are  already  in  my  possession  to  be  sub- 
mitted; that  the  committee  be  authorized  to  sit  in  tiiis  city  or  Pensar 
cola,  Fla.,  or  at  any  other  point  within  the  district,  and  take  testi- 
mony, foUowing  the  usual  course  of  procedure  to  arrive  at  the  facts, 
and  then,  if  the  facts  warrant,  that  the  committee  shall  make  report 
to  the  House,  which  report,  of  course,  will  be  subject  to  adoption  op 
rejection  by  the  House.  This  resolution  does  not  propose  to  try 
Judge  Swayne  here  on  the  prima  facie  case  as  presented  m  the  reso- 
lution; it  does  not  asperse  him  more  than  any  accusation  of  crime 
must  necessarily  do.  The  proposition  is  simply  to  authorize  the 
committee  to  take  testimony,  so  that  it  may  be  enabled  to  report  to 
the  House  whether  Judge  owayne  ought  to  be  arraigned  upon  this 
impeachment.    That  is  the  simple  purpose  of  this  resolution. 

Mr.  Lacby.  Mr.  Speaker 

The  Speakijr.  One  moment.  The  Chair  believes  there  was  unani- 
mous consent  given  to  have  the  resolution  again  reported. 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  I  ask  that  the  resolution  on  the 
third  page  of  the  papers  I  sent  to  the  desk,  containing  the  directions 
to  the  committee,  be  again  read. 

The  Speaker.  Without  objection,  it  will  be  reported. 

There  was  no  objection. 

Mr.  Laoey.  Mr.  Speaker,  one  moment.  I  desire  to  make  a  motion, 
so  that  it  may  be  pending  while  this  is  being  read.  I  move  to  refer 
this  entire  resolution  to  the  Committee  on  the  Judiciary. 

The  Speaker.  The  motion  is  in  order. 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  that  is  identically  my  motion — 
to  refer  this  matter  under  the  formal  instructions  by  the  House 
embodied  in  my  resolution,  to  be  reported  back  by  the  committee  to 
this  House.     That  is  the  verv  gist  of  the  whole  matter. 

Mr.  Lacey.  a  general  order  of  reference  would  cover  the  entire 
matter. 
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Mr.  Burleson.  Let  us  have  the  resolution  read. 

The  Speakeb.  The  Chair  will  state  that  if  a  point  is  made  against 
the  motion  of  the  gentleman,  he  will  decide  it.  In  the  meantime, 
unanimous  consent  naving  been  granted  for  the  reporting  of  the  reso- 
lution, the  Clerk  will  read  it. 

The  Clerk  again  read  the  resolution. 

Mr.  Lamab  of  Florida.  Mr.  Speaker,  I  think  that  resolution  refer- 
ring the  whole  matter  to  the  Judiciary  Committee,  empowering  it  to 
take  such  means  as  will  enable  it  to  make  a  well-informed  report  to 
the  House,  is  all  that  is  required  by  the  facts  and  nature  of  the  case; 
and  that  is  the  gist  of  the  resolution,  nothing  more  and  nothing  less. 
I  therefore  renew  my  motion  that  the  resolution  be  adopted  by  this 
House. 

Several  Members  rose. 

The  Speaker.  The  Chair  recognizes  the  gentleman  from  Iowa. 

Mr.  Laoey.  Mr.  Speaker,  I  insist  upon  my  motion  as  a  privileged 
motion. 

Mr.  Payne.  Mr.  Speaker,  I  would  ask  the  gentleman  to  withdraw 
his  motion  for  a  moment. 

Mr.  Lacey.  Very  well;  I  withdraw  it  for  a  moment. 

Mr.  Payne.  Mr.  Speaker,  while  I  do  not  know  this  judge  and  am 
not  yet  informed  of  a  single  act  of  wliich  he  is  charged  imputing  anj 
high  crime  or  misdemeanor,  except  perhaps  that  wiui  reference  to  his 
nonresidence  in  the  district,  stUl  x  think  we  ought  to  be  careful  of  his 
rights  as  well  as  of  our  own  in  this  matter.  If  the  humblest  citizen  of 
the  United  States  were  to  be  accused  of  crime  before  a  mafflstrate  or 
before  a  ^rand  jury,  some  specific  charge  would  be  made.  If  a  judge 
is  to  be  unpeached,  if  we  are  commencing  those  proceeding,  there 
ought  to  be  some  specific  charge.  The  gentleman  from  Florida  [Mr. 
Lamar]  accuses  this  judge  of  high  crimes  and  misdemefinors.  That  is 
a  very  general  accusation.  He  accuses  him  of  being  a  corrupt  judge. 
That  is  a  general  accusation. 

If  he  has  been  corrupt  in  the  exercise  of  his  judicial  functions,  then 
it  certainly  is  within  the  power  of  the  gentleman  from  Florida  to  state 
wherein  he  has  been  corrupt;  that  he  has  at  a  certain  time  or  on  a 
certain  occasion  received  corruptly  some  money  or  thing  of  value  to 
influence  his  decision,  and  has  corruptly  decided  in  certain  matters 
pending  before  liim.  In  view  of  these  considerations,  it  seems  to  me 
the  most  that  the  House  oujght  to  do  is  to  adopt  the  motion  made  by 
the  gentleman  from  Iowa  |>Ir.  Lacey],  referring  these  resolutions  to 
the  Committee  on  the  Judiciary,  and  have  that  committee  report 
whether,  under  the  circumstances  and  facts  produced  before  it,  or  the 
specific  allegations  which  the  gentleman  from  Florida  may  make  to 
tnat  committee,  tliis  resolution  ought  to  be  adopted  inaugurating  this 
inquiry  to  find  out  whether  crime  has  been  committed. 

Mr.  Tawney.  Mr.  Speaker,  I  would  like  to  ask  the  gentleman  from 
New  York  a  question. 

The  Speaker.  Does  the  gentleman  from  New  York  yield  to  the 
gentleman  from  Minnesota  'i 

Mr.  Payne.  I  yield  to  the  gentleman  from  Minnesota. 

Mr.  Tawney.  A  statement  has  been  made  in  the  vicinity  of  where 
I  sit  that  if  this  was  reforreci  under  the  motion  of  the  genUeman  from 
Iowa  [Mr.  Lacey]  the  committee  coul<l  do  nothing  at  ail. 

Mr.  Payne.  Except  report  the  resolution  or  amend  it. 
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Mr.  Tawnby.  I  want  to  ask  if  it  is  not  a  fact  that  the  committee 
would  have  jurisdiction  of  the  whole  subject  and  could  report  to 
the  House  the  action  that  should  be  taken  ? 

Mr.  Payne.  That  committee  would  have  to  report  this  resolution 
with  amendment  or  amendments  germane  to  the  resolution.  I  do 
not  think  it  could  go  on  and  inquire  and  report  impeachment  pro- 
ceedings. 

Mr.  WiUiams  of  Mississippi  and  Mr.  Grosvenor  rose. 

The  Speakeb.  Does  the  gentleman  yield  ? 

Mr.  Payne.  I  3nield  to  the  gentleman  from  Ohio, 

Mr.  Gbostenob.  Mr.  Speaker,  it  would  seem  to  me  that  the  Com- 
mittee on  the  Judiciary  could  come  back  and  report  that  these 
papers  do  not  contain  any  charge. 

Mr.  Payne.  Yes;  they  could  do  that. 

Mr.  Gbosyenob.  And  in  that  case  I  take  it  the  gentleman  from 
Florida  [Mr.  Lamar]  will  at  once  put  his  indictment  into  proper  form, 
and  then  there  would  be  no  question  about  the  House  taking  proper 
action;  but  while  these  papers  stand  in  the  form  they  are  my  con- 
tention is  that  there  is  not  any  chaise  here  against  anybody. 

Mr.  Williams  of  Mississippi.  Mr.  speaker 

Mr.  Fulleb.  Mr.  Speaker 

Mr.  Dalzell.  Let  me  slsk  the  gentleman 

The  Speakeb.  One  moment. 

Mr.  Payne.  I  yield  to  the  gentleman  from  Pennsylvania  [Mr. 
Dalzell]. 

The  Speakeb.  The  gentleman  from  New  York  yields  to  the  gentle- 
man from  Pennsylvania. 

Mr.  Dalzell.  Suppose  the  resolution  is  adopted  by  the  House. 
Does  it  amount  to  anything  more  or  less  than  an  opportunity  for  the 
Judiciary  Committee  to  go  on  an  exploring  expedition  ? 

Mr.  Gbosvenob.  That  is  all  there  is  of  it 

Mr.  Dalzell.  To  find  out  whether  or  not  this  man  can  be  im- 
peached. 

Mr.  Gbosvenob.  That  is  all  there  is  of  it.  There  is  just  enough  in 
this  to  be  properly  denominated  a  scandalizing  set  of  insinuations, 
and  the  committee  is  to  hunt  around  and  see  if  it  can  find  something 
on  which  it  ought  to  proceed  further.     That  is  all  there  is  of  this. 

Mr.  Lamab  of  Florida.  Mr.  Speaker 

Mr.  Lacey.  Mr.  Speaker,  I  withdrew  the  motion  temporarily  at 
the  re^juest  of  the  gentleman  from  New  York  [Mr.  Payne].  I  now 
renew  it. 

The  Speakeb.  The  gentleman  from  Iowa  moves  that  this  resolu- 
tion be  referred  to  the  Committee  on  the  Judiciary. 

Mr.  Williams  of  Mssissippi.  Now,  Mr.  Speaker 

The  Speakeb.  The  gentleman  from  Mississippi. 

Mr.  Williams  of  l^Iississippi.  A  gentleman,  a  Representative  upon 
this  floor,  has  impeached  a  civil  officer,  from  his  place  upon  this  floor, 
making  at  the  time  a  certain  statement 

Mr.  Gbosvenob.  Mr.  Speaker,  I  rise  to  a  question  of  order. 

The  Speakeb.  The  gentleman  will  state  it. 

Mr.  Gbosvenob.  Has  the  motion  to  commit  this  proposition  to  the 
Committee  on  the  Judiciary  been  withdrawn  ? 

The  Speakeb.  It  has  not. 
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Mr.  Grosvenor.  Then  I  make  the  point  of  order  that  that  motion 
is  not  debatable. 

The  Speaker.  The  Chair  thinks  the  motion  of  the  gentleman  from 
Iowa  [Mr.  Lacey]  is  debatable,  as  to  the  propriety  of  the  proposed 
reference,  and  has  recognized  the  gentleman  from  Mississippi  [Mr. 
Williams],  who  will  confine  himself  within  the  limits. 

Mr.  Williams  of  Mississippi.  Mr.  Speaker,  this  is  a  matter  of  the 
highest  privilege.  A  gentleman  rises  here  in  his  place  upon  this  floor 
and  maKes  charges.  It  is  a  mistake  to  say  that  these  charges  are 
not  distinct  and  specific.  One  of  the  charges,  at  any  rate,  is  the 
specific  charge  of  constant  and  persistent  absenteeism  and  neglect  of 
official  duty.  That  by  itself  would  be  sufficient,  if  there  were  nothing 
else.  The  express  language  of  the  United  States  statutes  makes 
living  outside  of  the  judicialdistrict  a  ^  *high  crime  and  misdemeanor," 
and  therefore  an  impeachable  offense  in  the  very  language  of  the 
Constitution. 

Mr.  Hemenway.  Mr.  Speaker,  will  the  gentleman  yield  for  a 
question  ? 

Mr.  Williams  of  Mississippi.  Yes. 

Mr.  Hemenway.  There  is  no  time  fixed  when  the  judge  was  absent 
from  his  State,  is  there — no  date  ? 

Several  Members.  Ten  years. 

Mr.  Hemenway.  I  want  to  surest  this  to  the  gentleman  from 
Mississippi,  who  is  a  lawyer:  If  this  statement  were  filed  in  the  court 
of  a  justice  of  the  peace  in  the  form  of  an  affidavit,  and  a  motion  was 
made  to  quash  because  no  specific  charge  had  been  made,  would  not 
a  justice  of  the  peace  or  any  other  court  have  to  sustain  the  motion? 

Mr.  Williams  of  Mississippi.  Mr.  Speaker,  we  are  not  trying  the 
case  before  a  justice  of  the  peace. 

Mr.  Hemenway.  I  am  suomitting  that  question  to  the  gentleman. 
Does  not  the  charge  lack  that  which  is  necessary  in  any  court  in  order 
to  constitute  a  basis  for  the  beginning  of  proceedings  ? 

Mr.  Williams  of  Mississippi.  These  are  not  the  articles  of  im- 
peachment. When  we  come  to  the  articles  of  impeachment  which 
go  up  to  the  Senate,  then  what  the  gentleman  has  said  would  be 
pertinent.  This  is  a  motion  to  impeach;  that  is  to  say,  it  is  a  motion 
to  take  testimony  for  the  purpose  of  determining  whether  in  the 
opinion  of  the  Judiciary  Committee  an  impeachment  ought  to 
follow 

Mr.  Hemenway.  Mr.  Speaker,  will  the  gentleman  permit  me  a 
minute  ? 

The  Speaker.  Does  the  gentleman  further  vield  ? 

Mr.  Wn.LiAM8  of  Mississippi  (continuing).  And  to  present  articles 
of  impeachment,  if  it  is  found  right  and  proper  to  do  so.  Now  I  will 
yield  to  the  gentleman. 

Mr.  Hemenway.  Now,  I  want  to  ask  the  gentleman,  in  view  of 
the  fact  that  the  reputation  of  a  judge  of  the  United  States  circuit 
court  is  at  stake,  wnv  is  it  not  right  and  proper  that  some  specific 
charge  be  made,  or  ttat  the  resolution  go  to  the  Committee  on  the 
Judiciary,  so  that  they  may  investigate;  and  if  charges  can  be  made, 
to  report  this  resolution  back  with  an  amendment  making  the  proper 
charges  ? 

Mr.  Williams  of  Mississippi.  That  is  just  exactly  what  the  gen- 
tleman from  Florida  [Mr.  Lamar]  is  proposing  to  do. 
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Mr.  HemenwAy.  Oh,  no. 

Mr.  Williams  of  Mississippi.  And  he  has  been  just  as  specific  as 
he  is  compelled  to  be. 

Mr.  Hemenway.  Oh,  no;  he  wants  the  House  to  adopt  the  resolu- 
tion now;  while  the  motion  of  the  gentleman  from  Iowa  [Mr.  Lacey] 
is  to  send  it  to  the  Committee  on  the  Judiciary  to  report  it  back. 

Mr.  Williams  of  Mississippi.  But  the  resolutioli  wnich  he  asks  the 
House  to  adopt  now  is  a  resolution  to  refer  this  matter  to  the  Judi- 
ciary Committee,  with  power  to  send  for  papers  and  persons,  and  if 
justified  to  impeach. 

Mr.  HEMENWAY.  Then  everybody  agrees  that  the  resolution  ought 
to  go  to  the  Committee  on  the  Juoiciary,  and  not  to  be  adopted  by 
the  House. 

Mr.  Williams  of  Mississippi.  That  is  what  this  resolution  is. 
The  gentleman  from  Florida  [Mr.  Lamar]  makes  the  charge  of  **high 
crimes  and  misdemeanors,"  and  specifies  wherein  the  judge  has  been 
^Uty  of  '*high  crimes  and  misdemeanors.''  Now,  when  articles  of 
impeachment  are  formally  brought  out,  then  the  argument  which 
the  gentleman  has  made  m  analogy  to  an  indictment  would  lie;  but 
this  is  not  the  case  now.  This  is  a  motion  to  have  the  Judiciary 
Committee  see  if  ''high  crimes  and  misdemeanors''  have  been  com- 
mitted justifying  artides  of  impeachment,  and  formulate  the  charges 
in  case  they  find  that  to  be  the  case.  Now,  that  is  all  there  is  in  the 
gentleman's  resolution,  and  there  is  no  reason  why  the  verbal  motion 
made  by  the  gentleman  from  Iowa  [Mr.  Lacey]  should  take  the  place 
of  the  wTitten  one,  which  is  substantially  the  same  thing,  except  that 
it  is  more  in  detail  and  has  a  practical  purpose,  to  wit,  impeacnment, 
at  the  end. 

Mr.  Fuller.  Mr.  Speaker,  I  understand  the  question  here  is  to 
refer  the  resolution  to  the  Committee  on  the  Judiciary.  I  think  it 
ought  not  to  be  referred.  I  think  it  ought  to  be  vote^  down  in  this 
House.  This  is  a  charge  against  a  judge  of  the  United  States  court 
of  high  crimes  and  misaemeanors  and  of  corruption  in  office,  without 
a  single  specification.  The  humblest  citizen  oi  this  Republic  can  not 
be  put  upon  trial  without  the  charges  are  specified  so  that  he  knows 
what  he  has  to  meet. 

If  this  resolution  as  drawn  were  adopted,  this  judge  would  be 
compelled  to  go  before  the  Committee  on  the  Judiciary  and  defend 
himself  against  charges  of  high  crimes  and  misdemeanors  and 
corruption  in  office.  I  contend  that  no  such  charge  as  that  can  be 
made  against  a  judicial  officer  without  a  single  specification  to  show 
him  why  he  is  to  be  impeached. 

It  is  useless  to  refer  such  a  resolution  to  the  Committee  on  the 
Judiciary.  They  could  do  nothing  but  report  it  back  with  the  state- 
ment that  there  was  nothing  before  them  upon  which  they  could  put 
this  man  upon  trial.  It  is  not  their  duty  to  sit  as  a  ^and  jury,  to 
send  out  for  witnesses  and  papers,  to  see  u  somewhere,  in  someplace, 
they  could  find  somebody  to  specify  charges  against  him.  Before 
this  man  is  put  upon  trial  either  before  this  House  or  before  a  com- 
mittee of  this  House  we  should  insist  that  somebody  rise  in  his  place 
and  present  charges  that  will  notify  him  what  he  has  to  meet.  If 
he  has  been  guilty  of  high  crimes  and  misdemeanors,  if  he  has  been 
ffuilty  of  corruption  in  office,  then  it  ought  to  be  easy  for  somebody 
from  the  State  of  Florida  to  get  up  in  tnis  House  and  present  those 
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charges  and  specifications  upon  which  the  committee  could  act  and 
report  to  this  House.  I  insist;  sir,  that  the  resolution  in  its  present 
form  should  be  voted  down  by  the  House. 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  I  wiQ  restate  the  question, 
and  unless  I  am  so  unfortunate  as  to  be  so  obscure  that  the  last 
gentleman — I  believe  from  the  State  of  Illinois — ^is  utterly  unable  to 
understand  me  altogether,  then,  I  think,  Mr.  Speaker,  that  if  he  does 
not  retract  his  remark  or  objection  he  will  at  least  interpose  no  fur- 
ther. The  gentleman  from  Ohio  [Mr.  Grosvenor]  characterizes  the 
resolution  sending  this  matter  to  the  Committee  on  the  Judiciary  as 
one  which  invites  that  committee  to  go  upon  a  ''smelling  investiga- 
tion.'' It  would  be  just  as  fair  for  me  to  characterize  the  remarks  of 
the  gentleman  from  Ohio  as  a  disposition  to  embarrass  before  this 
House  the  investigation  of  the  charges  made  here  by  a  Member 
based  upon  the  solemn  arraignment  of  the  legislative  department  of 
the  State  of  Florida.     One  would  be  as  applicable  as  the  other. 

Now,  Mr.  Speaker,  it  is  useless  to  argue  with  any  Member  of  this 
House  who  feels  that  the  accusation  of  mgh  crimes  and  niisdemeanors 
is  not  a  sufficient  enumeration  of  those  offenses  subjecting  an  officer 
to  impeachment,  based  upon  the  serious  arraignment  by  the  legis- 
lative department  of  the  State.  I  say  it  would  be  useless  to  argue 
the  question,  too,  with  a  gentleman  who  does  not  take  that  to  be  a 
sufficient  arraignment  before  this  House,  made  in  conformity  with 
past  proceedings  upon  a  motion  to  impeach.  Further  debate  and 
further  argument  to  a  Member  who  does  not  understand  that  would 
be  useless. 

But  I  address  myself  to  the  Members  on  the  other  side  of  the 
House,  from  which  objections  seem  to  come,  and  say  to  them  that 
we  have  one  other  Federal  judge  in  the  State  of  Florida.  No  charge 
has  ever  been  made  against  mm.  He  is  entirely  satisfactory  to  the 
people  of  Florida — my  district,  as  well  as  the  other.  Upon  every 
question  of  general  judicial,  political,  and  social  life  Judge  Locke  is 
held  as  the  peer  of  any  man  m  my  State,  but  against  Judge  Swayne 
there  is  serious  objection.  It  is  formulated  nere  in  the  serious 
arraignment  of  him  by  the  legislative  department  of  the  Govern- 
ment, and  in  ray  place  I  charge  him  with  tne  high  crimes  and  misde- 
meanors enumerated.  This  whole  matter  is  sought  to  be  referred  to 
the  Committee  on  the  Judiciary  of  this  House,  with  enabling  powers 
to  inquire  into  those  charges. 

The  gentleman  says  it  is  not  a  grand  jury  incjuLry.  Why,  it  par- 
takes of  the  very  nature  of  a  grand  jury  investigation  ex  parte,  out 
is  even  more.  All  the  questions  of  guilt  or  innocence  will  be  called 
out  by  the  committee.  They  can  take  testimony  here  or  elsewhere, 
send  for  persons  and  papers,  and  administer  oaths,  all  conducted  in 
a  solemn  and  formal  way,  and  then  upon  the  testimon^'^  report 
whether  this  House  will  go  further  in  the  impeachment  of  this  judge 
or  not. 

Mr.  Williams  of  Mississippi.  If  the  gentleman  will  permit  an 
interruption  ? 

Mr.  Lamar  of  Florida.  I  will. 

Mr.  Williams  of  Mississippi.  I  just  want  to  say  on  the  question 
as  to  whether  this  proposition  is  a  resolution  of  inquiry  or  impeach- 
ment that  it  pursues  the  exact  manner  in  which  impeachment  was 
prepared  in  tne  House  of  Representatives  when  Judge  Chase  was 
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impeached  away  back  in  the  early  history  of  the  country,  in  1804, 
under  Jefferson's  first  administration.  I  will  ask  the  gentleman  from 
Florida  to  read  to  the  House  the  resolution  that  is  found  here. 

Mr.  Lamar  of  Florida.  Will  the  gentleman  from  Mississippi  read  it? 

Mr.  Williams  of  Mississippi,  it  was  the  resolution  presented  by 
John  Randolph. 

Resolvedy  That  a  committee  be  appointed  to  inquire  into  the  official  conduct  of 
Samuel  Chase,  one  of  the  associate  justices  of  the  Supreme  Court  of  the  United  States, 
and  to  report  their  opinion  whether  the  said  Samuel  Chase  has  so  acted  in  his  judicial 
capacity  as  to  require  the  interposition  of  the  constitutional  power  of  this  House. 

That  is,  the  constitutional  power  of  impeachment.  A  short  debate 
arose  on  this  motion.  Several  Members  supported  a  motion  post- 
poning it,  and  the  House  on  the  next  day  resumed  the  consideration 
of  the  resolution  and  passed  it. 

Now,  that  was  the  question,  and  when  it  went  to  the  committee 
the  committee  formulated  the  charges  in  the  shape  of  articles  of 
impeachment.  We  do  not  try  the  case;  the  Senate  tries  it,  of  course, 
on  the  articles  that  are  drawn  up  on  information.  The  motion  of 
the  gentleman  from  Florida  is  in  exact  keeping  with  the  precedents. 

Mr.  Mann.  If  the  gentleman  from  Mississippi  will  allow  me,  what 
were  the  charges  in  that  case  ? 

Mr.  Williams  of  Mississippi.  No  charges  except  an  inquiry  into 
the  man's  official  conduct,  whether  it  was  such  as  to  demand  the  inter- 
position of  the  constitutional  power  by  this  House. 

Mr.  Mann.  Does  the  gentleman  say  that  the  resolution  was  adopted 
by  the  House  without  any  charge  being  made  against  the  judge  ? 

Mr.  Williams  of  Mississippi.  The  mquiry  into  his  official  conduct 
was  adopted  by  the  House — no  further  charges  than  that — and  Ran- 
dolph's assertion  that  he  was  satisfied  that  Chase  had  been  guilty  of 
misconduct  deserving  impeachment. 

Mr.  Mann.  Was  any  charge  made  preliminary  to  the  adoption  of 
the  resolution? 

Mr.  Williams  of  Mississippi.  There  was  a  charge  made  by  a  Mem- 
ber in  Congress,  just  as  it  has  been  made  here  by  the  gentleman  from 
Florida.  To  explain,  Mr.  Randolph,  in  speaking  to  uie  House,  goes 
on  and  says: 

At  the  last  session  of  Congress  a  gentleman  from  Pennsylvania  did,  in  his  place  (on  a 
bill  to  amend  the  judicial  system  of  the  United  States),  state  certain  facts  in  relation  to 
the  official  conduct  of  an  eminent  judicial  character,  which  I  then  thought  and  still 
think  the  House  bound  to  notice  But  the  lateness  of  the  session  '(for  we  had,  if  I 
mistake  not,  scarce  a  fortnight  remaining)  precluding  all  possibility  of  bringing  the 
subject  to  Any  efficient  result,  I  did  not  then  think  proper  to  take  any  steps  in  the 
business.  Finding  my  attention,  however,  thus  drawn  to  a  consideration  of  the 
character  of  the  oifccer  in  Question,  I  made  it  my  business,  considering  it  my  duty, 
as  well  to  myself  as  those  wnom  I  represent,  to  investigate  the  charges  men  m^de  and 
the  official  character  of  the  judge  in  general.  The  result  having  convinced  me  that ' 
there  exists  ground  cf  impeachment  against  this  officer,  I  demand  an  inquiry  into  his 
conduct,  and  therefore  submit  to  the  House  the  following  resolution: 

*' Resolved^  That  a  committee  be  appointed  to  inquire  into  the  official  conduct  of 
Samuel  Chase,  one  of  the  associate  justices  of  the  Supreme  Court  of  the  United  States, 
and  tc  report  their  opinion  whether  the  said  Samuel  C^hase  hath  so  acted  in  his  judicial 
capacity  as  to  require  the  interposition  of  the  constitutional  power  of  this  Hoiuse." 

Mr.  Mann.  Does  the  gentleman  from  Mississippi  say  that  there 
was  a  resolution  adopted  for  a  committee  of  inquiry,  without  any 
specific  charges  made  at  the  time  % 

Mr.  WiLUAMS  of  Mississippi.  Yes. 
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Mr.  Mann.  And  it  also  appears  that  facts  had  been  stated  to  a 
prior  House. 

Mr.  Williams  of  Mississippi."  Some  facts  in  debate  upon  a  motion 
to  amend  a  judiciary  bill. 

Mr.  Mann.  That  is  true,  only  facts  in  debate,  but  in  this  case  there 
are  no  facts  at  all. 

Mr.  Williams  of  Mississippi.  Mr.  Randolph  merely  gave  that  as 
leading  up  to  why  he  had  formed  the  opinion  that  the  man  ought  to 
be  impeached.  Now,  this  is  a  resolution  of  the  legislature  of  Florida, 
and  the  gentleman  from  Florida  adopts  the  legislature's  resolution  as 
his  own  language  as  a  reason  why  the  conduct  of  this  man  ought  to  be 
inquired  into  to  determine  whether  there  is  ground  for  the  interposi- 
tion of  the  constitutional  right  of  impeachment.  The  cases  are 
exactly  similar. 

Mr.  Mann.  Will  the  gentleman  yield  for  another  question? 

Mr.  Williams  of  Mississippi  (continuing).  The  gentleman  rises  in 
his  place  and  makes  the  charges,  much  more  specific  than  was  made 
by  Mr.  Randolph,  or  anybody  else,  in  the  impeachment  of  Mr.  Chase. 

Mr.  Mann.  We  do  not  know  what  specific  charges  were  made  prior 
to  that  time. 

Mr.  Williams  of  Mississippi.  There  were  none  made  at  all  with 
the  view  of  impeachment;  tne  other  man  was  simply  debating  a 
motion  to  amend  a  judiciary  bill,  and  he  made  certain  remarks  about 
Judge  Chase.  I  do  not  know  what  those  remarks  were;  I  can  not 
refer  to  them  now;  but  that  was  not  a  part  of  the  immediate  proceed- 
ings at  all.  Then,  as  Mr.  Randolph  said,  that  led  him  to  investigate, 
and  he  therefore  came  to  the  conclusion  that  there  was  ground  for 
impeachinent,  and  moved  a  general  resolution  to  have  inquiry  made 
by  the  co  i  mittee  appointed  for  that  purpose  to  determine  whether 
or  not  an  impeachment  ought  to  be  ordered,  and  upon  that  the 
House  ordered  it. 

Mr.  Lamar  of  Florida.  I  have  the  floor,  I  believe,  Mr.  Speaker? 

The  Speaker.  The  gentleman  from  Florida  has  the  floor. 

Mr.  Lamar  of  Florida.  Now,  Mr.  Speaker,  I  desire  to  ask  a  ques^ 
tion  of  the  objectors  on  the  other  side  of  the  House.  Let  us  under- 
stand each  other  and  come  directly  to  the  heart  of  the  matter.  Wliat 
is  the  force  of  the  objection  made  on  the  other  side  to  the  adoption 
by  the  House  of  this  resolution  ?  What  is  the  difference  between  the 
two  methods  of  proceeding  ?  The  resolution  which  I  offer  is  a  better 
form  of  procedure  than  that  proposed  by  Members  on  the  other  side. 
What  is  the  difference?  The  resolution  I  offer,  if  adopted  by  the 
House,  simply  commits  the  whole  matter  to  the  Judiciary  Committee 
of  the  House,  so  that,  after  hearing  the  testimony,  they  may,  under 
the  enabling  power  of  tliis  resolution  (if  they  see  fit),  report  back  to 
this  House  tneir  conclusion;  and  if  they  recommend  impeachment, 
then  tliis  House  can  proceed  in  a  formal  way  to  appoint  the  managers 
of  the  impeachment,  and  the  usual  course  of  procedure  at  the  other 
end  of  the  Capitol  will  be  pursued. 

But  what  would  happen  if  these  objections  should  prevail  and 
the  whole  matter  should  simply  be  referred  to  the  committee  ?  The 
committee,  with  less  enabUng  power  than  this  resolution  proposes  to 
give  them,  would  report  the  matter  back  to  the  House,  and  probably 
ask  for  further  power.  And  I  will  say  to  gentlemen  who  think  that 
no  facts  will  come  out  that  within  the  control  of  the  Committee  on  the 
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Judiciary — ^in  their  room — they  have  written  accusations^  piled  Pelion 
on  Ossa.  The  comnuttee  has  affidavits  and  every  other  formal  pres- 
entation of  the  charges  in  writing.  The  committee  to  whom  this 
resolution  will  go,  if  the  House  should  adopt  it,  have  before  them 
those  documents  charging  Judge  Swayne  specifically  and  in  detail 
with  every  species  of  crime.  And  do  the  gentlemen  on  the  other  side 
rise  and  object  to  giving  to  a  committee  of  this  House  full  power 
merely  to  inquire,  and  if  upon  inquiry  they  come  to  the  conclusion 
that  this  judge  should  be  impeacned,  to  report  such  conclusion  to 
the  House  ?  That  is  what  the  objectors  on  the  other  side  are  really 
objecting  to. 

Let  us  understand  this  matter,  Mr.  Speaker. 

Mr.  Fitzgerald.  Will  the  gentleman  jdeld  for  a  question  ? 

Mr.  Lamar  of  Florida.  Yes,  sir. 

Mr.  Fitzgerald.  Do  you  not  charge. specifically  that  this  judge 
has  been  for  10  years  a  nonresident  of  his  district  m  violation  of  the 
statute  ? 

Mr.  Lamar  of  Florida.  I  have  so  charged  in  specific  language,  based 
upon  his  persistent  absenteeism. 

Mr.  Fitzgerald.  Is  not  that  sufficient  specification  upon  which  to 
base  a  resolution  of  this  kind  ? 

Mr.  Mann.  Is  that  a  ground  of  impeachment  ?  Is  that  a  high  crime 
or  misdemeanor  ? 

Mr.  Fitzgerald.  It  is  sufficient  to  authorize  the  House  to  direct 
an  investigation. 

Mr.  Mann.  My  question  is  whether  that  is  ground  for  impeachment  ? 

Mr.  Fitzgerald.  Yes;  the  law  requires  this  judge  to  reside  in  his 
district. 

Mr.  Mann.  Then  this  resolution  is  to  be  sent  to  the  committee  to 
determine  whether  that  is  ground  for  impeachment  or  not  ? 

Mr.  Fitzgerald.  No;  to  ascertain  whether  you  can  avoid  an 
investigation.     [Laughter  on  the  Democratic  side.] 

Mr.  Lamar  of  Florida.  I  believe  I  have  the  floor,  Mr.  Speaker. 
Now,  sir,  the  very  inquiry  of  the  gentleman  on  the  other  side  discloses 
in  one  breath  how  completely  the  object  and  purpose  of  this  resolu- 
tion and  the  character  of  it  are  misunderstood  oy  some  Members 
objecting  to  it. 

Mr.  Mann.  Will  the  gentleman  permit  a  question  ? 

Mr.  Lamar  of  Florida.  Yes,  sir. 

Mr.  Mann.  Does  the  gentleman  think  that  if  this  resolution  should 
be  adopted  the  Committee  on  the  Judiciary  ought  to  proceed  with 
this  inquiry  without  any  specification  putting  the  accused  upon 
notice  ? 

Mr.  Lamar  of  Florida.  I  have  just  stated  that  already  in  the  pos- 
session of  the  chairman  and  members  of  this  committee — within  tneir 
own  room — there  are  accusations  of  specific  facts  in  every  formal 
shape.  ^ 

Mr.  Mann.  I  was  well  aware  that  the  gentleman  had  so  stated  just 
now.  But  does  he  think  that  the  Judiciary  Committee,  if  this  reso- 
lution were  adopted,  should  proceed  to  make  an  inquiry  without 
any  specification  to  put  the  accused  upon  notice  ? 

Mr.  Lamar  of  Florida.  Thev  have  full  power  to  hear  allegations 
or  affidavits — every  form  of  proof.  Certainly  the  allegations  or 
charges  abeady  presented  are  specifications  themselves. 
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Mr.  Mann.  Oh  no 


Mr.  Lamar  of  Florida.  I  decline  to  yield  further  at  this  time,  as  I 
desire  to  finish  my  remarks. 

The  inquiry  of  the  gentleman  from  Illinois  fitly  characterizes  a 
portion,  at  least,  of  the  objection  coming  from  the  other  side  of  the 
House.  When  a  gentleman  rises  and  asks  whether  persistent  absen- 
teeism, charged  in  a  formal  resolution  of  the  legislature,  if  proven,  is 
a  sufficient  ground  for  impeachment,  he  certainly  ranks  himself  as 
another  one  of  those  objectors  with  whom  it  is  scarcely  necessary  to 
argue.     [Laughter  on  the  Democratic  side.] 

Now,  sir,  the  whole  object  of  the  resolution  is  to  submit  a  direct 
accusation  of  wrongdoing  or  crime  against  a  Federal  judge  in  my 
State,  made  by  me  here  upon  my  own  responsibility,  based  and 
founded  upon  a  solemn  and  severe  arraignment  of  that  judge  by  the 
legislative  department  of  a  State.  It  is  stronger  than  the  ordinary 
petition  and  memorial,  which  comes  here  by  private  hands,  and  can 
go  into  the  possession  of  the  Judiciary  Committee  and  upon  which 
that  committee  can  act. 

This  is  an  indictment  and  arraignment  by  a  Member  upon  his  own 
responsibility,  founded  upon  an  accusation  by  the  highest  legislative 
authority  in  one  of  the  States,  and  I  say  that  it  looks  almost  as  if  some 
of  our  friends  on  the  other  side  did  not  understand  the  purpose  of  this 
resolution  or  at  best  desired  to  interpose  technical  objections.  The 
whole  scope  of  it  merely  goes  to  the  point  of  submitting  it  to  the  com- 
mittee. Suppose  the  committee  hears  it  and  determines  that  the 
charges  are  not  well  founded.  They  will  so  report  to  this  House. 
Suppose  this  committee  hears  all  of  these  allegations  and  charges,  and 
takes  every  character  of  oral  and  written  testimony  that  comes  before 
it,  and  determines  that  this  man  has  been  corrupt  and  should  be 
impeached.  They  will  so  report  to  this  House.  Then  when  that 
report  comes  before  this  House  it  is  subject  to  the  direction  and  con- 
trol of  this  House  and  can  be  adopted  or  rejected  as  this  House  sees 
fit.     That  is  the  whole  scope  and  tenor  of  the  motion  upon  my  part. 

Now,  Mr.  Speaker,  I  yield  five  minutes  of  my  time,  if  I  have  that 
much,  and  if  not  so  much  then  as  much  as  I  may  have,  to  the  gentle- 
man from  Alabama  [Mr.  Clayton],  reserving  the  balance  of  my  time, 
if  any. 

Mr.  Clayton.  Mr.  Speaker,  the  course  pursued  by  the  gentleman 
from  Florida  [Mr.  Lamar]  in  this  case  is  very  similar  to  the  course 

Kursued  in  like  cases  heretofore  in  this  body.  The  gentleman  from 
[ississippi  [Mr.  Wilhams]  has  referred  to  one.  Others  are  cited  in 
Jefferson's  Manual  and  Digest,  and  there  are  quite  a  number  of  others 
which  can  be  found  by  reference  to  the  bound  volumes  of  the  reports 
of  the  Committee  on  the  Judiciary  in  the  room  of  that  committee  at 
this  time.     The  proceeding  is  not  unusual. 

Mr.  MiERs  of  Indiana.  Mr.  Speaker,  will  the  gentleman  permit  a 
question  ? 

The  Speaker.  Will  the  gentleman  yield  to  the  gentleman  from 
Indiana? 

Mr.  Clayton.  Certainly. 

Mr.  MiERS  of  Indiana.  Does  the  gentleman  hold  that  the  specific 
charge  must  be  made  by  a  Member,  or  that  it  is  the  duty  of  the 
Judiciary  Committee  to  find  a  specific  charge  ? 
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Mr.  Clayton.  There  never  was  an  impeachment  proceeding  inau- 
gurated in  this  House  based  upon  charges  made  with  the  degree  of 
particularity  reauired  in  an  indictment,  but  when  the  House  comes  to 
formulate  tlie  charges  for  presentation,  to  which  the  accused  must 

CJead  at  the  bar  of  the  Senate,  then  particular  specification  is  required. 
Applause  on  the  Democratic  side.]     But  this  is  merely  the  inaugura- 
tion of  machinery  for  preferment  of  charges. 
Mr.  MiERS  of  Indiana.  May  I  ask  the  gentleman  another  question  ? 
Mr.  Clayton,  Certainly. 

Mr.  MiERs  of  Indiana.  In  view  of  the  intimation  of  the  gentleman 
from  Florida  [Mr.  Lamar]  and  the  tone  of  the  argument  of  me  gentle- 
man from  Alabama  [Mr.  Clayton],  that  the  majority  side  will  hide 
behind  a  technicality  and  not  act  upon  the  charges,  does  the  gentle- 
man not  think  it  would  be  much  better  for  the  gentleman  from  Florida 
to  make  specific  charges  which  could  not  be  avoided  ? 

Mr.  Clayton.  I  think  not.  Such  a  thing  would  be  unusual,  and  it 
would  weary  and  exhaust  the  patience  of  this  House  were  the  gentle- 
man from  Florida  [Mr.  Lamar]  to  undertake  here  and  now  to  recapit7 
ulate  the  high  crimes  and  misdemeanors  of  which  the  people  of  Florida 
charge  Charles  Swayne.  [Applause  on  the  Democratic  side.]  There 
are  in  the  possession  of  the  Committee  on  the  Judiciary  a  number  of 
affidavits  containing  the  utmost  specifications.  I  am  told  that  there 
went  to  the  Speaker  of  this  House  papers  on  tliis  subject,  and  this 
resolution  merely  undertakes  to  give  the  Committee  on  the  Judiciary 
jurisdiction  of  this  case  and  power  to  act. 

Now,  the  difference  between  the  motion  of  the  gentleman  from 
Florida  [Mr.  Lamar]  and  the  motion  of  the  gentleman  from  Iowa 
[Mr.  Lacey]  is  this:  If  the  motion  of  the  gentleman  from  Iowa  is 
adopted,  these  papers  will  all  go  to  the  Judiciary  Committee,  but  the 
Judiciary  Committee  have  only  the  ordinary  powers  which  it  exercises 
every  day  in  the  hearing  of  a  bill  or  simple  resolution.  If,  however, 
the  resolution  of  the  gentleman  from  Florida  is  adopted,  this  whole 
matter  goes  to  the  Judiciary  Committee  with  power  to  investigate,  to 
send  for  persons  and  papers,  to  employ  a  stenographer,  and  to  con- 
duct a  complete  examination. 

Mr.  Speaker,  it  is  in  line  with  the  action  of  this  House,  given  by 
unanimous  consent,  for  I  find  in  the  Congressional  Record  the  follow- 
ing, which  I  would  like  to  have  read  to  the  gentleman  from  Illinois 
[Air.  Fuller],  who  never  heard  of  such  a  proceeding  as  this.  I  also 
commend  the  gentleman  to  read  a  little  more  law,  to  go  back  to  the 
hornbooks  and  study  sometliing  about  impeachments,  for  there  he 
will  learn  that  an  impeachment  is  inaugurated  by  the  House  just  as 
a  grand  jury  inaugurates  a  criminal  prosecution  by  indictment.  A 
grand  jury  must  have  the  power  to  summon  witnesses,  to  pay  those 
witnesses,  to  employ  other  means,  including  an  ofhcer  to  draw  the 
indictment — all  of  those  things;  so  the  House  of  Representatives  is 
merelv  asked  in  this  case  to  authorize  a  subcommittee  of  the  Com- 
mittee  on  the  Judiciarv  to  sit  and  conduct  an  examination  analogous 
to  the  examination  held  by  a  grand  juiy. 

Now,  you  will  find  in  tne  record  of  the  proceedings  of  the  Fifty- 
third  Congress,  volume  23,  part  1,  page  689,  that  a  resolution  similar 
to  this  one  was  adopted.  The  resolution  is  the  thing  to  which  I  call 
particular  attention.     I  omit  the  preamble. 

48676—12 2 
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The  Clerk  read  as  follows: 

Be  it  resolved.  That  the  said  report,  chaiges,  and  evidence  be  referred  to  the  Com- 
mittee on  the  Judiciary,  with  instructions  to  thoroughly  investigate  the  same,  and 
to  report  to  the  House  the  finding  and  recommendations  in  regard  thereto  at  any  time. 

And  for  the  purpose  of  makmg  the  investigation  hereby  ordered  the  said  Com- 
mittee on  the  Judiciary  may  adopt  and  use  as  l^al  evidence  the  testimony  taken 
as  aforesaid  during  the  Fifty-first  Congress  in  the  case  of  Judge  Boannan,  and  may 
take  and  consider  any  additional  or  explanatory  evidence  of  a  legal  character  which 
may  be  offered  either  for  or  against  the  said  judge;  and  in  respect  to  thiB  inveetigation 
the  said  committee  is  hereby  authorized  and  empowered  to  send  for  persons  and 
papers,  administer  oaths,  take  testimony,  and  to  employ  a  clerk  and  stenographer 
if  necessary;  to  send  a  subcommittee  whenever  and  wherever  deemed  necessary  to 
take  testimony  for  the  use  of  said  committee;  and  the  said  subcommittee,  while  eo 
employed,  shall  have  the  same  powers  in  respect  to  obtaining  testimony  as  are  herein 
given  to  said  Committee  on  the  Judiciary;  tnat  the  Sergeant  at  Arms,  by  himself  or 
deputy,  shall  serve  the  process  of  said  committee  and  subcommittee  and  execute 
its  orders,  and  shall  attend  the  sittings  of  the  same  as  ordered  and  directed  thereby; 
and  that  the  expense  of  such  investigation  shall  be  paid  out  of  the  contingent  fund 
of  the  House. 

Mr.  Clayton.  Mr.  Speaker,  now  it  is  necessary  that  this  House 
•adopt  some  sort  of  a  resolution  in  order  to  give  the  Committee  on  the 
Judiciary  jurisdiction  of  this  matter.  The  gentleman  from  Florida 
[Mr.  Lamar]  has  gone  through  the  precedents  in  like  cases,  and  this 
seems  to  be  the  proper  way.  I  desire  to  emphasize  the  fact  that  the 
only  difference  between  his  resolution  and  tne  motion  of  the  gentle- 
man from  Iowa  [Mr.  Lacey]  is  that  if  the  motion  of  the  gentleman 
from  Iowa  should  prevail  the  committee  would  be  powerless  to  do 
anything  except  to  consider  just  such  papers  as  it  may  have,  whereas 
under  this  resolution  the  Judiciary  Committee  can  conduct  a  full 
and  complete  investigation,  and  either  charge  Judge  Swayne  or 
exonerate  him.  We  owe  this  much  to  the  people  of  Florida  and  to 
Judge  Swayne. 

Some  gentlemen  seem  to  misaj)prehend  the  purpose  of  this  reso- 
lution. The  resolution  does  not  conflict  wdth  any  law,  parliamentary 
or  other  sort.  It  is  entirely  competent  and  proper  for  the  House  to 
refer  this  resolution  to  the  Committee  on  the  Judiciary  and  at  the 
same  time  give  that  committee  power  to  deal  fully  wtn  the  subject 
matter  sent  to  them  for  inquiry  and  report.  That's  aU  there  is  in 
this  case. 

Mr.  Smith  of  Kentucky.  I  should  like  to  submit  a  question  to  the 
gentleman. 

The  Speaker.  The  time  of  the  gentleman  has  expired.  The  gen- 
tleman from  Florida. 

Mr.  Lamab  of  Florida.  Mr.  Speaker,  I  rise  to  renew  my  motion.  I 
can  not  understand,  and  I  do  not  believe  it  wiU  happen,  that  any 
considerable  objection  wUl  be  oflFcred  by  the  other  side  to  the  adop- 
tion of  this  resolution,  because  the  very  effect  of  this  resolution  is  to 
put  it  mto  tlie  power  of  Judge  Swayne  or  his  friends  or  his  defenders 
to  come  before  that  committee  in  his  defense.  The  appointment  of 
this  conmuttee  is  public  notice  to  the  world.  It  wUl  be  known  in 
Florida  and  everywhere  at  once.  It  wiU  be  within  Judge  Swavne's 
power,  by  himself  in  person  or  by  attorney  or  by  personal  frientls,  to 
appear  before  this  committee  and  repel  these  charges.  Now,  in  view 
of  the  high  character  of  this  committee  it  is  understood  and  assximed 
that  if  Judge  Swayne  can  repel  these  charges  fairly — so  fairly  that  it 
raises  a  presumption  of  his  innocence — this  committee  will  report 
against  a  formal  impeachment. 
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Mr.  Bartlett.  Mr.  Speaker,  mav  I  iust  for  a  moment  interrupt 
the  gentleman  ?  Is  it  not  specificallv  cnarged  in  this  memorial  that 
this  judge  has  for  10  years  continually  resided  out  of  his  district? 

Mr.  Lamar  of  Florida.  I  will  read  just  a  line  or  two  from  what  the 
gentleman  has  before  him,  if  he  will  allow  me,  for  the  benefit  of  my 
friend  from  Illinois. 

Mr.  Bartlett.  I  wanted  to  call  your  attention  to  that. 

Mr.  Lamar  of  Florida.  I  want  to  read  from  the  statute  where  the 
law  makes  it  the  duty  ©f  a  district  judge  to  reside  in  his  district.  The 
reason  for  that,  of  course,  is  to  give  him  locality,  and  to  give  litigants 
a  chance  to  appear  before  him  without  incurring  undue  and  unneces- 
sary expense.  The  object  is  to  make  him,  for  his  salary,  stay  there 
at  the  convenience  of  the  people.  But  it  is  not  only  a  high  misde- 
meanor under  the  law  not  to  reside  in  that  district,  but  by  construc- 
tion and  implication  of  law  it  is  an  offense  against  the  law  to  unduly 
absent  himself  from  that  district.  Any  amount  of  absenteeism  that 
goes 

Mr.  Boutell  rose. 

Mr.  Lamar  of  Florida.  If  the  honorable  gentleman  will  allow  me 
to  finish 

The  Spe.4KER.  The  gentleman  declines  to  yield. 

Mr.  Lamar  of  Florida.  If  this  judge  goes  out  of  his  district  and 
absents  himself,  and  remains  where  litigants  can  not  reach  him, 
where  the  people  who,  in  part  at  least,  pay  his  salary  can  not  appear 
before  him;  if  ne  takes  himself  out  of  that  district  unduly,  for  private 
business  or  personal  pleasure,  that  is  an  offense  against  the  law. 

Mr.  Williams  of  Mississippi.  Under  the  statute. 

Mr.  Lamar  of  Florida.  Ajid  he  commits  a  high  misdemeanor  even 
if  he  technically  resides  in  the  district,  but  unduly  absents  himself 
from  it.  And  yet  the  gentleman  from  Illinois  [Mr.  Mann]  asked  if 
that  was  a  ground  for  impeachment. 

Mr.  Mann.  Will  the  gentleman  pardon  a  question  ?  I  fuUy  agree 
with  the  gentleman  that  it  ought  to  be  a  ground  for  impeachment, 
but  has  the  gentleman  found  any  case  in  which  a  judge  was  impeached 
for  being  guilty 

Mr.  Lamar  of  Florida.  I  will  read  you  the  law. 

Mr.  Mann.  Oh,  I  know  what  the  law  is.  The  question  is  whether 
it  is  a  high  crime  or  misdemeanor. 

Mr.  Williams  of  Mississippi.  The  statute  says  so. 

Mr.  Spight.  It  says  so  in  express  words. 

Mr.  Lamar  of  Florida.  I  will  merely  refer  to  the  act  of  Congress 
which  prescribes  that  this  ludge  shall  reside  in  his  district. 

Mt.  Payne.  If  the  gentleman  from  Florida  will  allow  m?  T  will 
state  that  the  statute  makes  that  a  high  crime  and  misdeme.jior. 

Mr;  Williams  of  Mississippi.  Yes,  it  does. 

Mr.  Payne.  I  would  like  to  ask  the  gentleman  a  question. 

Mr.  Lamar  of  Florida.  I  would  like  to  continue  my  remarks  and 
then  yield. 

Mr.  Payne.  Will  the  gentleman  yield  to  me  for  a  question? 

Mr.  Lamar  of  Florida.  Yes,  sir. 

Mr.  Payne.  Is  the  gentleman  satisfied  to  have  the  Judiciary  Com- 
mittee simply  investigate  this  one  charge  of  absence  from  the  State, 
or  are  there  other  charges  he  wishes  to  have  investigated  ? 
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Mr.  Lamar  of  Florida.  I  will  say  to  the  gentleman,  if  you  desire  to 
effect  a  result  and  had  four  good  grounds  to  base  it  upon,  would  you 
abandon  tliree  and  submit  the  question  on  one  ? 

Mr.  Payne.  I  understand  that  the  gentleman  wants  to  refer  it  to 
the  Committee  on  the  Judiciary. 

Mr.  Lamar  of  Florida.  I  answer  the  gentleman's  question  by  ask- 
ing him  another. 

Mr.  Payne.  I  ask  the  gentleman  this  further  question:  Why  not 
have  his  resolution  referred  to  the  Committee  on  the  Judiciary  and 
have  them  ascertain  if  any  further  charges  are  to  be  made;  whether 
the  charges  are  made  on  the  responsibility  of  somebody,  the  gentle- 
man himself,  a  Member  of  this  House — other  charges  than  this  one 
specific  charge  which  is  made  in  his  indictment,  the  specific  chaise 
of  absence  from  the  State  and  from  the  judicial  district  ?  I  ask  the 
gentleman  if  he  is  not  content  to  have  it  go  to  that  committ.ee  and 
make  his  other  specific  cliarges  and  let  them  amend  the  resolution 
and  bring  it  in  with  the  other  specific  charges  to  be  adopted  by  the 
House;  to  refer  it  then  to  the  Judiciary  Committee  on  all  these 
specific  charges,  to  take  evidence  and  bring  in,  if  they  see  fit,  articles 
of  impeachment  ? 

Mr.  Lamar  of  Florida.  I  will  say  in  answer  to  the  gentleman  that 
before  I  submitted  this  resolution  1  carefully  considered  it,  and  having 
done  so,  and  having  adopted  the  grounds  upon  which  I  intend  to 
proceed,  I  have  not  the  slightest  idea  of  abandoning  them;  and  the 
only  way  that  the  gentleman  from  New  York  and  others  who  feel 
like  him  will  get  rid  of  the  resolution  will  be  to  vote  it  down.  [Ap- 
plause on  the  Democratic  side.]  I  do  not  believe  that  any  consid- 
erable number  of  gentlemen  on  that  side  will  vote  that  way.  I  do 
not  believe  that  any  considerable  number  of  fair-minded  men  in  any 
legislative  body,  much  less  in  a  body  of  such  high  character  as  this, 
would  upon  technicalities  defeat  the  object  of  this  resolution,  if  I 
may  be  permitted  to  put  it  that  way,  and  prevent  its  consideration 
by  any  mere  technical  objection. 

It  should  be  referred  to  a  committee  with  full  power  to  inauire. 
That  is  the  purpose  of  the  resolution.  That  brings  out  all  the  tacts, 
and  they  can  determine  on  the  guilt  or  iimocence,  so  far  as  their 
recommendation  for  further  action  goes.  I  think,  Mr.  Speaker,  tliat 
it  is  fully  obvious  to  Members  upon  both  sides  of  this  House  what 
tliis  resolution  means,  and  now,  having  finished  my  remarks,  I  feel 
that  it  would  be  trespassing  upon  the  patience  and  upon  the  intelli- 
gence of  this  House  to  argue  further,  so  I  renew  my  motion,  and  ask 
the  previous  question  upon  it. 

The  Speaker.  The  gentleman  from  Florida  demands  the  previous 
question. 

Mr.  Lacey.  I  would  ask  the  gentleman  if  he  will  insist  on  the  motion 
for  the  previous  question  without  giving  the  mover  of  the  resolu- 
tion, winch  has  been  debated,  an  opportunity  to  debate  tlie  question  ? 
I  made  the  motion  modifying  the  resolution,  but  have  had  no  oppor- 
tunity to  argue  it.     I  ask  the  gentleman  to  withdraw  his  motion. 

Mr.  liAMAR  of  Florida.  I  withdraw  my  motion  for  the  present. 

The  wSpeaker.  The  Chair  will  state  to  the  gentleman  from  Flor- 
ida  

Mr.  Lacey.  I  am  entitled  to  take  the  floor  in  my  own  right  as  the 
mover  of  the  proposition  to  modify,  and  the  gentleman  was  recoor. 
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nized  first  on  the  other  side  and  had  his  time  and  now  proposes  to  cut 
off  without  debate  the  explanation  of  the  motion  to  refer. 

The  Speaker.  The  Chair  will  state  that  the  motion  of  the  gentle- 
man from  Florida  for  the  previous  question  is  in  order  and  will  cover 
both  the  motion  of  the  gentleman  from  Florida  and  the  motion  of 
the  gentleman  from  Iowa. 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  I  ^\'ithd^ew  my  motion  for 
the  previous  question. 

Mr.  Lacey.  Now,  Mr.  Speaker,  I  ask  to  be  recognized.  I  will  not 
occupy  very  much  time.  Here  are  very  grave  charges,  made  in  a 
somewhat  loose  form  by  the  legislature  of  a  sovereign  State.  These 
are  worthy  of  consideration:  thej^  should  not  be  ignored;  they  should 
be  sent  to  a  responsible  committee,  a  committee  having  all  the  power 
and  right  to  look  into  questions  of  this  kind.  Now,  it  is  not  at  all 
unusual  to  send  resolutions  just  such  as  this  to  a  committee,  in  order 
that  the  phraseology  of  the  resolution  on  which  action  is  to  be  taken 
might  not  he  vague  and  unsatisfactory.  The  copimittee  will  put  it 
in  form. 

Here  is  the  preliminary  proceeding  in  one  of  the  most  important 
prerogatives  of  the  House  of  Representatives,  taking  the  first  step 
toward  the  impeachment  of  a  man  holding  an  office  under  the  Consti- 
tution of  the  United  States.  It  is  therefore  important  in  the  first 
step  that  the  resolution  should  be  in  proper  form.  The  motion  made 
by  me  does  not  dispose  of  the  resolution.  It  simply  refers  it  to  a 
committee  representing  both  sides  of  the  Chamber,  to  put  in  proper 
shape  for  adopting  it  or  not,  it  being  first  considered  by  the  Commit- 
tee on  the  Judiciarv. 

•       _ 

That  is  all  the  difference  that  there  is  between'  the  proposition  of 
the  gentleman  from  Florida  and  my  own.  One  is  for  adopting  the 
resolution  ^-ithout  further  consideration,  and  the  other  is  to  have  the 
committee  examine  the  preliminarv''  facts  and  phraseology  of  the  reso- 
lution before  the  House  is  called  upon  to  act  upon  it.  It  may  be  that 
the  powers  given  to  the  committee  by  the  resolution  introduced  by 
the  gentleman  from  Florida  are  not  ample.  They  may  want  further 
power,  and  it  is  for  them  to  say  whether  they  want  to  go  to  Florida  or 
not.  Ijet  them  hear  these  preliminary  charges,  let  them  investigate 
or  report  it  back,  which  they  will  undoubtedly  do.  This  is  a  very 
grave  matter.  There  is  no  disposition  on  the  part  of  anybody  to  slur 
it  over  or  bury  it  or  dispose  of  it  otherwise  than  on  its  merits,  but  the 
first  step  is  to  ascertain  if  it  has  merit  and  what  the  merits  are,  and  if 
the  motion  which  I  have  offered  is  adopted,  the  Committee  on  the 
Judiciary  will  make  a  preliminary  examination. 

Mr.  Burkett  rose. 

Mr.  Lacey.  I  will  j'ield  to  the  gentleman  from  Nebraska  for  a 
question. 

Mr.  Burkett.  What  would  be  the  difference  in  the  report  on  the 
motion  offered  by  the  gentleman  from  Iowa  [Mr.  Lacey]  and  the  report 
on  the  resolution  of  the  gentleman  from  Florida  [Mr.  Lamar]  ? 

Mr.  Lacey.  There  is  nothing  for  the  committee  to  report  on  if  the 
resolution  is  adopted.  If  the  resolution  is  adopted,  it  is  the  action  of 
the  House,  but  if  my  motion  is  adopted  the  resolution  goes  to  the 
committee  and  comes  back  with  or  without  committee  amendments 
for  adoption  or  rejection  by  the  House. 
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Mr.  Williams  of  Mississippi.  If  the  orentlejnan  from  Iowa  will 
pardon  me,  this  diiference  exists:  Under  the  motion  of  the  gentleman 
from  Florida  that  comjnittee  is  now  empowered  to  hear  testimony,  to 
go  to  Florida,  if  necessaiy  and  it  thinks  proper,  and  to  summon  i^it- 
nesses,  while  if  the  motion  of  the  gentleman  from  Iowa  is  adopted  it 
will  be  powerless  to  do  those  things. 

Mr.  Lacey.  But  the  committee  would  report  back  the  resolution 
with  the  recommendation  that  it  have  authority  to  go  to  Florida. 
This  resolution  is  not  disposed  of,  and  they  can  report  it  back  amended 
or  verbatim  in  the  form  in  which  the  gentleman  from  Florida  has  pro- 
duced it.  But  to  adopt  it  without  first  sending  it  to  the  committee 
would,  in  my  opinion,  be  a  mistake. 

Mr.  BuRKETT.  Mr.  Speaker,  I  want  to  finish  my  (juestion.  If  we 
adopt  the  resolution  offered  by  the  gentleman  from  Florida,  do  we 
not  ask  the  Judiciary  Committee  to  bring  in  a  finding  of  '^guilty''  or 
'*not  guiltv"  when  there  are  no  specific  charges,  and  have  we  a  right 
to  do  that^? 

Mr.  Lacey.  We  affirm  that  there  is  sufficient  in  the  charges  to  jus- 
tify them  in  taking  testimony  and  investigating. 

Mr.  Speaker,  only  one  specific  charge  is  embraced  in  this  resolution, 
and  that  is  the  charge  of  nonresidence.  Now,  if,  on  the  other  hand, 
the  committee,  after  hearing  the  complaint 

Mr.  Cooper  of  Wisconsin  rose. 

Mr.  Lacey.  I  will  3rield  to  the  gentleman  in  a  moment.  After 
hearing  the  statement  that  will  be  presented  to  that  committee 
the  committee  can  report  the  resolution  back  to  the  House  with 
amendments  recommending  the  enlarging  of  the  scope  and  em- 
bracing other  charges,  if  there  are  any.  They  may  find  that  there 
is  no  sufficient  justification.  The  House  can  then  act  intelligently 
upon  the  matter.  We  can  not  here,  in  the  hurly-burly  of  general 
debate  in  this  great  body  of  nearly  400  Members,  investigate  a 
matter  of  this  kind,  but  the  seclusion  of  the  committee  room,  with 
both  sides  of  the  Chamber  represented  by  eminent  lawyers,  is  the 
proper  place  to  present  the  preliminary  charges  in  order  that  the 
resolution,  when  it  is  adopted,  can  be  in  proper  form.  I  will  now 
yield  to  the  gentleman  from  Wisconsin. 

Mr.  Cooper  of  Wisconsin.  Mr  Speaker,  I  would  like  to  ask  the 
gentleman  from  Iowa  if  he  is  miite  sure  that  these  charges  are  not 
specific?  They  are  indorsed,  asl  understand,  by  the  gentleman  from 
Horida,  and  one  of  the  charges  is  this: 

[VVTiereas  the  administration  of  the  United  States  bankruptcy  act  in  the  court  of 
said  rharles  Swayne  and  by  his  appointed  referee  has  resulted  in  every  instance  in 
the  waste  of  the  assets  of  the  allegea  banknipt — 

All  you  have  to  do  is  to  take  the  record  of  any  bankruptcy  case 
in  that  court,  because  it  says  that  in  every  instance  there  ^s  a  waste 
of  assets  of  the  alleged  bankrupt — 

by  being  absorbed  in  unnecessary  costs,  expenses,  and  allowances,  to  the  great  wrong 
and  injurj'  of  creditors  and  others,  until  such  administration  is,  in  effect,  legalized 
robbery  and  a  stench  in  the  nostrils  of  all  good  people. 

Now,  that  is  a  specific  charge  of  robbery  under 'legalized  forms 
in  every  bankrupt  case  in  that  court,  and  a  squandering  of  the 
assets  under  the  authority  of  the  judge  and  of  his  referee. 

Mr.  Lacey.  I  want  to  remind  the  gentleman  that  I  only  yielded 
for  a  question. 
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Mr.  Cooper  of  Wisconsin  (continuing).  It  says  that  his  judicial 
opinions  do  not  command  respect  and  confidence.  There  are  cer- 
tainly two  specific  charges,  one  of  nonresidence  and  another 

Mr.  Lacey.  I  would  like  to  ask  the  gentleman  from  Wisconsin 
if  he  is  satisfied  w  ith  my  answ^er  to  his  question  ?    [Laughter.] 

Mr.  Cooper  of  Wisconsin.    Mr.  Speaker 

The  Speaker.  Does  the  gentleman  from  Iowa  [Mr.  Lacey]  yield 
further  ? 

Mr.  Lacey.  I  yielded  for  a  question 

Mr.  Cooper  of  Wisconsin.  I  want  to  read  one  other  specification 
and  then  ask  the  gentlemen  whether  they  do  not  constitute  specifica- 
tions on  which  to  base  a  proceeding  of  impeachment  i 

Mr.  Lacey.  I  ^dll  say  in  advance,  to  save  my  friend  from  reading 
further,  that  there  are  some  specific  statements  there;  but  the 
charge  made  by  the  gentleman  from  Florida  m  his  place  on  the 
floor  is  a  charge  of  high  crimes  and  misdemeanors,  and  without 
specifving  what  they  are  he  states  that  he  will  abundantly  support 
tnis  general  charge  with  matters  of  a  more  specific  nature  before  the 
committee.  Now,  when  he  does  that,  the  committee  may  bring  in  a 
resolution  and  report  back  this  resolution  with  an  amendment 
setting  out  the  additional  charges  that  the  gentleman  thus  brings 
before  the  committee,  so  that  when  the  House  acts  on  this  resolution 
it  may  act  intelligently — act  in  the  light  of  at  least -preliminary 
evidence  which  would  justify  further  proceedings. 

Mr.  BuRKETT.  What  will  the  committee  do  with  this  resolution 
under  your  motion?. 

Mr.  Lacey.  The  committee  will  report  it  back  for  action — report 
that  it  be  indefinitely  postponed,  or  laid  on  the  table,  or  adopted, 
or  amended  and  then  adopted,  as  the  case  may  be.  The  Committee 
on  the  Judiciary  would  have  the  same  power  over  this  resolution 
that  the  Committee  on  Appropriations  would  have  over  a  resolution 
sent  to  it. 

Mr.  BuRKETT.  The  committee  may  take  up  these  charges  and 
put  them  in  proper  shape? 

Mr.  Lacey.  Yes;  lick  them  into  shape,  in  other  words.  That 
is  one  of  the  purposes  of  sending  a  resolution  to  a  committee — in 
order  that  details  may  be  examined  and  the  resolution  put  in  due 
form  for  the  action  of  the  House.  It  is  not  usual  to  pass  a  resolution 
even  of  privilege  without  consideration  by  a  committee. 

Mr.  Williams  of  Mississippi.  Allow  me  one  question:  Under 
your  resolution,  if  adopted,  could  this  committee  bring  in  articles 
of  impeachment?  The  resolution  of  the  gentleman  from  Florida 
emboaies  that  proposition — that  the  committee  bring  in  articles  of 
impeachment  if  they  find  such  a  proceeding  justified  by  the  facts. 
Can  that  be  done  under  the  motion  of  the  gentleman  from  Iowa? 
That  is  the  practical  thing  we  are  trAring  to  get  at. 

Mr.  Lacey.  The  answer  to  the  gentleman  from  Mississippi  is  very 
simple.  If  the  committee  think  that  there  ought  to  be  articles  of 
impeachment  they  will  bring  in  a  substitute  for  the  resolution  of 
the  gentleman  from  Florida — they  wiU  ask  the  House  to  adopt  a 
resolution  directing  them  to  prepare  articles  of  impeachment.  They 
might  not  go  any  further  than  that.  Tliis  resolution  is  subject  to 
amendment.  I  d.o  not  understand  why  there  is  anytliing  so  special 
about  it  that  we  must  insist  upon  adopting  it  without  having  an 
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opportunitv  to  amend  it  cither  in  the  House  or  in  the  committee. 
Tlie  committee  is  the  proper  place  to  amend  it. 

I  now  yield  five  minutes  to  the  gentleman  from  Pennsylvania 
[Mr.  Olmsted]. 

Mr.  Olmsted.  Mr.  Speaker,  I  believe  I  am  safe  in  saying  that  with 

Eossibly  one  exception  no  such  resolution  as  this  has  ever  been  adopted 
y  the  House  without  reference  to  the  Committee  on  the  Judiciary; 
and  for  the  simple  reason  that  under  the  rules  and  precedents  of  the 
House  it  is  not  privileged  and  was  not  entitled  to  be  entertained  or 
discussed  this  morning  except  by  unanimous  consent.  Under  the 
rules  it  is  not  privileged  to  be  considered  until  first  reported  from 
committee.  If  anv  gentleman  wants  authority  for  that  position,  he 
will  find  it  in  the  decision  of  Speaker  Carlisle,  reported  in  section  148 
of  the  book  of  Parliamentary  Precedents  prepared  bv  Mr.  Hinds, 
page  94.  This  is  not  a  resolution  of  impeacnment.  It  is  simply  an 
mquiry  and  not  privileged  at  all.  It  cloes  not  impeach,  but  in  its 
preamble  sets  forth  general  charges  of  corruption,  and  asks  an  inves- 
tigation to  ascertain  if  there  is  suflficient  ground  for  impeachment. 

Now,  the  case  to  which  the  gentleman  from  Alabama  referred  is  in 
exact  line  with  the  action  which  the  gentleman  from  Iowa  [Mr.  Lacey] 

Eroposes  that  the  House  shall  take  in  this  case.  A  resolution  had 
een  offered,  and  was  referred  by  the  House  to  the  Committee  on  the 
Judiciarv,  which  committee  reported,  and  the  House  passed  an 
amended  resolution  which  the  gentleman  from  Alabama  read. 

Now,  the  one  possible  excej^tion  is  that  referred  to  by  the  gentle- 
man from  Mississippi  [Mr.  WiUiams],  where  Mr.  Randolph,  of  Vir- 
ginia, rose  and  stated  that  he  had  within  his  possession  facts  which 
convinced  him  that  Judge  Chase  had  been  guilty  of  misdemeanor  in 
office.  He  preferred  not  to  state  the  facts.  Mr.  Elliot  said  he  would 
not  vote  for  any  such  resolution  unless  facts  were  stated  specifically, 
whereupon  Mr.  Smilie,  of  Pennsylvania,  rose,  as  reported  in  the 
annals  of  the  fii^t  session  of  the  Eighth  Congress,  January  5,  1804, 
page  1808,  and  said: 

A  man  of  the  name  of  Fries  was  prosecuted  for  treason  in  the  State  of  Pennsylvania. 
Two  of  the  first  counsel  at  that  bar,  Mr.  Lewis  and  Mr.  Dallas,  without  fee  or  reward, 
undertook  his  defense.  I  menti<m  their  names  to  show  that  there  could  have  been  no 
party  prejudices  that  influenced  them.  When  the  trial  came  on,  the  judge  behaved 
in  such  a  manner  that  Mr.  Lewis  declared  that  he  would  not  so  far  degrade  his  pro- 
fession as  to  plead  under  the  circumstances  imposed  upon  him.  Mr.  Dallas  declared 
that  the  rights  of  the  bar  were  as  well  established  as  those  of  the  bench;  that  he  con- 
sidered the  conduct  of  the  judge  as  a  violation  of  those  rights,  and  refused  to  plead. 

The  facts  were  these:  The  judge  told  the  jury  and  the  counsel  that  the  court  had 
made  up  their  minds  on  what  constituted  treason;  that  they  had  committed  their 
opinion  to  writing,  and  that  the  counsel  must,  therefore,  confine  themselves  to  the 
facts  in  the  case  })efore  the  court.  The  counsel  replied  that  they  did  not  di.spute  the 
facts,  but  that  they  were  able  to  show  that  they  did  not  constitute  treason.  The  end 
of  the  affair  was  that  the  counsel  retired  from  court,  and  the  man  was  tried  witliout 
counsel,  convicted,  and  sentenced  to  death. 

After  this  the  Attorney  General  wrote  a  letter  to  Messrs.  Dallas  and  Lewis  reouesting 
them  to  furnish  their  notes  and  opinions  for  the  use  of  the  President.  They  arew  up 
an  answer,  in  which  they  stated  that  the  acts  charged  against  Fries  did  not  amoimt  to 
treason,  but  were  only  sedition;  and  that  they  were  so  considered  in  the  British 
courts.  This  letter  was  read  to  me  by  Mr.  Dallas.  After  receiving  the  letter  the  Presi- 
dent pardoned  the  man. 

Those  were  the  facts  stated  in  the  case  referred  to  by  the  gentleman 
from  Mississippi  [Mr.  Williams].  The  precise  case  in  which  the  judge 
had  misbehaved  was  stated  and  the  facts  as  to  hLs  alleged  misconduct 
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were  given.  Now,  we  have  here  the  allegation  of  the  gentleman  from 
Florida  [Mr.  Lamar]  that  this  judge  has  been  guilty  of  corruption. 
If  guilty  he  ought  to  be  impeached;  but  the  charges  should  be  spe- 
cifically set  forth.  No  case  is  specified;  no  circumstances  are  given. 
The  specific  charges  should  be  laid  before  the  Judiciary  Committee, 
which  may  then  report  this  or  such  other  resolution  as  it  deems  proper 
for  action  by  the  Mouse.  It  need  not  take  more  than  one  day  longer. 
I  say  that  it  has  never  been  known  in  the  history  of  this  or  any  other 
body  that  such  a  resolution  should  first  be  passed  without  being 
referred  to  a  committee,  and  I  hope  the  motion  of  the  gentleman  from 
Iowa  [Mr.  Lacey]  will  be  adopted. 

Mr.  Crumpackbr.  Mr.  Speaker,  I  desire  to  ask  the  gentleman  from 
Iowa  a  question. 

The  Speaker.  Does  the  gentleman  from  Iowa  yield  to  the  gentle- 
man from  Indiana  ? 

Mr.  Lacey.  I  yield  to  the  gentleman  from  Indiana  for  a  question. 

Mr.  Crumpacker.  This  is  a  question  of  procedure,  and  it  is  one  of 
considerable  importance.  I  understand  tliat  if  the  motion  of  the 
gentleman  from  Florida  shall  be  adopted  it  will  be  the  expression  of  a 
desire  on  the  part  of  the  House  that  an  investigation  shall  be  had  by 
the  Committee  on  the  Judiciary,  and  the  pending  resolution  will  be 
the  basis  of  that  investigation.  The  Committee  on  the  Judiciary  will 
be  empowered  to  report  articles  of  impeachment  regularly  if  it  con- 
cludes that  the  facts  justify  it. 

Mr.  Lacey.  And  that  the  limitations  upon  that  investigation 
would  also  be  embraced  in  the  resolution. 

Mr.  Crumpacker.  Now,  if  the  motion  of  the  gentleman  from  Iowa 
prevails,  the  responsibility  will  be  shifted  from  the  House  to  the  Com- 
mittee on  the  Judiciary.  It  is  equivalent  to  a  declaration  that  the 
House  is  not  prepared  to  say  that  there  ought  to  be  an  investigation 
at  all,  but  that  responsibility  shall  be  ^^'ith  the  Committee  on  the 
Judiciary,  which  can  investigate  or  not,  as  it  pleases.  That  is  the 
fundamental  difference  in  the  procedure  between  the  two  motions, 
is  it  not? 

Mr.  Lacey.  One  is  an  orderly  procedure  before  a  committee  with 
ample  opportunities  to  investigate  and  to  determine  whether  there 
ought  to  be  such  an  inquiry  instituted,  with  expenditures  incurred. 
The  other  is  an  attempt  to  pass  a  resolution  simply  upon  the  ex  parte 
statement  of  a  gentleman  upon  the  floor  of  the  House,  without  testi- 
mony, without  examination,  aided,  it  is  true,  however,  by  resolutions, 
which  he  produces,  from  the  Legislature  of  the  St  ate  of  Florida.  What 
investigation  that  body  made,  of  coarse,  I  do  not  know. 

Mr.  W ILLIAMS  of  Mississippi.  Mr.  Speaker,  it  seems  to  me  that  this 
suggestion  would  come  in  there.  If  the  resolution  of  the  gentleman 
from  Iowa  [Mr.  Lacey]  is  adopted,  then  the  Judiciary  Committee  can 
not  bring  in  articles  of  impeachment,  because,  except  when  it  is 
authorized  by  the  House  to  do  so  in  the  contingency  of  their  being 

trustified,  it  has  no  such  power.  Every  impeachment  case  from  the 
►eginning  of  the  history  of  the  Government  has  originated  with  a 
reference  to  a  standing  committee  or  an  appointed  committee,  with 
authority  conferred  to  bring  in  articles  of  impeachment  if  foimd  jus- 
tified.    This  committee  has  no  such  power. 

Mr.  Lacey.  I  would  ask  the  gentleman  from  Mississippi  [Mr.  Wil- 
liams] if  it  is  not  true  that  this  reference  does  not  dispose  of  the  reso- 
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lution  SO  far  as  the  House  is  concerned,  but  simply  leaves  it  open  for 
the  House  to  act  upon  and  to  amend,  if  necessary,  such  action  as 
may  be  suggested  by  the  Committee  on  the  Judiciary? 

Mr.  Williams  of  Mississippi.  It  disposes  of  it,  yes;  tiut  it  disposes  of 
it  by  getting  it  out  of  the  House,  without  any  instructions  or  sug- 
gestions from,  the  House,  into  the  committee,  without  power  upon 
the  part  of  the  committee  to  send  for  testimony  or  witnesses  and  with- 
out any  power  to  impeach  in  case  impeachment  should  be  necessa^^^ 
In  other  words,  it  will  require  future  action  of  the  House  to  authorize 
the  committee  to  go  further,  even  to  hear  testimony.  There  is  no 
sense  in  sending  it  there  unless  that  committee  can  send  for  papers  and 
witnesses.  It  woidd  be  unjust  to  the  ma^  who  is  being  charged — 
Judge  Swayne — not  to  have  that  conmiittee  given  power  to  sena  for 
witnesses  in  his  behalf  as  well  as  against  him.  You  will  send  the  case 
there  upon  a  mere  ex  parte  statement  against  him  without  any  power 
upon  the  part  of  the  committee  to  have  witnesses  in  his  behali  paid 
for  by  the  Government. 

Mr.  Lacey.  Mr.  Speaker,  I  will  simply  say  in  answer  to  the  gentle- 
man that  if  that  com.mittee  desires  any  further  power  all  it  has  to  do 
is  to  ask  for  it  when  it  reports  the  resolution  back.  It  can  report  the 
resolution  back  without  requesting  the  power  referred  to  or  with  a 
request  for  further  power,  as  the  case  may  be.  The  House  then  being 
enlightened  by  the  report  of  that  comimttee,  can  adopt  the  report  or 
refuse  to  adopt  it,  as  the  case  may  be. 

Mr.  Speaker,  I  now  move  the  pre\aous  question  on  the  motion  to 
refer  and  the  motion  of  the  gentleman  from  Florida  [Mr.  Lamar]. 

Mr.  BuRKETT.  Mr.  Speaker,  I  rise  to  a  parliamentary  inquiry. 

The  Speaker.  The  gentleman  will  state  it. 

Mr.  BuRKETT.  Is  a  motion  to  postpone  fiu-ther  consideration  of  this 
matter  to  a  definite  time  now  in  order  ? 

The  Speaker.  In  reply  to  the  parliamentary  inquiry,  the  Chair 
will  state  that  a  motion  to  postpone  to  a  definite  time  would  not  be 
in  order  pending  the  motion  for  the  previous  question.  The  gentle- 
man from  Iowa  moves  the  previous  question  upon  both  resolutions. 

The  question  was  taken,  and  the  previous  question  ordered. 

The  Speaker.  The  question  now  is,  first,  upon  the  motion  of  the 
entleman  from  Iowa  to  refer  the  resolution  to  the  Conunittee  on  the 
udiciary. 

Mr.  Burkett.  Mr.  Speaker,  would  a  motion  to  postpone  to  a  defi- 
nite time  be  now  in  order  i 

The  Speaker.  Not  while  the  previous  question  is  being  execute  d. 

The  question  was  taken  on  the  motion  of  Mr.  Lacey,  and  the  Speaker 
announced  that  the  noes  seem,ed  to  have  it. 

Mr.  Lacey  demanded  a  division. 

The  House  divided,  and  there  were — ayes  53,  noes  129. 

The  Speaker.  The  motion  is  disagreed  to.  The  question  now 
recurs  on  agreeing  to  the  resolution. 

The  resolution  was  agreed  to. 

The  announcement  of  the  result  was  received  with  applause. 

On  motion  of  Mr.  Laniar  of  Florida,  a  motion  to  reconsider  the  last 
vote  was  laid  on  the  table. 
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House  of  REPRESENTATI^'E8,  March  25^  1904- 

[Congressional  Record,  volume  88,  part  4,  page  3733.] 
REPORTO  FROM  COMMITTEES. 

Mr.  Palmer  from  the  Committee  on  the  Judiciary:  House  reso- 
lution (H.  Res.  274)  that  Charles  Swayne,  judge  of  the  district  court 
of  the  United  States  in  and  for  the  northern  district  of  Florida,  be 
impeached  for  high  misdemeanor;  to  the  House  calendar. 

Said  resolution  was  embodied  in  the  report  of  the  committee 
(Rept.  No.  1905),  reading  as  follows: 

(House  Report  No.  1906,  part  1,  Fifty-eighth  Congress,  second  session.] 

REPORT. 

Part  1. 

[To  accompany  H.  Res.  No.  274.] 
On  the  10th  day  of  December,  1903,  the  Plouse  passed  the  following  resolution : 

[II.  Res.  86.] 

"Resolved,  That  the  Committee  on  the  Judiciary  be  directed  to  inquire  and 
report  whether  the  action  of  this  House  Is  requisite  concerning  the  official  mis- 
conduct of  Charles  Swayne,  Judge  of  the  Vnited  States  district  court  for  the 
northern  district  of  Florida,  and  say  whether  said  judge  has  held  terms  of  hla 
court  as  required  by  law;  whether  he  has  continuously  and  persistently  ab- 
sented himself  from  the  said  State,  and  whether  his  acts  and  omissions  In  hla 
office  of  Judge  have  been  such  as  in  any  degree  to  deprive  the  people  of  that 
districi  of  the  benefits  of  the  court  therein  to  amount  to  a  denial  of  justice^ 
whe  her  the  said  Judge  has  been  guilty  of  corrupt  conduct  In  office,  and  whether 
his  administration  of  his  office  has  resulted  In  Injury  and  wrong  to  litigants  of 
his  court. 

'*And  In  reference  to  this  Investigation  the  said  committee  Is  hereby  au  horlzed 
and  empowered  to  send  for  r»ersons  and  papers,  administer  oaths,  take  testimony^ 
and  to  employ  a  clerk  and  s  enographer.  If  necessary,  to  send  a  subcommittee 
whenever  and  wherever  It  may  be  necessary  to  take  testimony  for  the  use  of 
said  committee.  And  the  said  subcommittee  while  so  employed  shall  hue  the 
same  powers  in  respect  (o  obtaining  testimony  as  are  herein  given  to  said  Com- 
mittee on  the  Judiciary,  with  a  sergeant  at  arm.s.  by  himself  or  deputy,  who 
shall  serve  the  processes  of  said  connulttee  and  subcommittee  and  execute  I  a 
orders,  and  shall  attend  the  sittings  of  the  same  as  ordered  and  directed  thereby. 
And  that  the  expense  of  such  Investigation  shall  be  piild  out  of  the  contingent 
fund  of  the  House." 

Testimony  was  taken  In  Pensacola,  Tallahassee,  and  Jacksonville,  Fla..  and 
in  the  city  of  Washington  upon  several  days.  At  all  the  hearings  the  Hon. 
Charles  Swayne  was  present  himself  and  by  counsel,  except  at  the  last  hearings 
in  Washington,  when  he  appeared  In  propria  i)ers(ma  and  argued  his  case 
before  the  subcommittee.  All  the  witnesses  asked  for  by  the  complainants  and 
the  resp^mdent  were  sworn.  Their  evidence  was  reduced  to  writing  and  Is  pre- 
sented with  this  report. 

Specifications  of  the  particular  matters  covered  by  the  general  charges  were 
furnished  the  committee  by  the  complainants.    They  were  as  follows: 

"  Specification  1. — That  the  said  Charles  Swayne,  judge  of  the  United  States 
court  in  and  for  the  northern  district  of  Florldst,  for  10  yoiirs,  while  he  has  been 
such  Judge,  was  a  nonresident  of  the  Sta'e  of  Florida,  and  resided  In  the  State 
of  Delaware;  that  he  never  pretended  to  reside  in  Florida  until  May.  1903; 
that  during  said  time  of  his  ncmresldence,  by  such  non residence,  he  has  caused 
great  Inconvenience,  annoyance.  Injury,  and  expense  to  litigants  in  his  court, 
not  80  much  by  failure  to  hold  terms  of  court  as  by  falling  to  be  in  reach  for  the 
disposition  of  admiralty  and  chancery  matters  and  other  matters  arising  be- 
tw^een  terms  of  court  needing  disposition. 

"Specification  2. — ^That  said  Charles  Swayne,  as  such  judge,  appointed  one 
B.  C.  Tunlson  as  United  States  commissioner:  that  1^^  was  charged  that  it  was 
gn  Improper  appointment,  and  that  testimony  was  offered  to  such  effect  before 
said  appointment. 
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'*  Spcciflcalion  3. — That  the  8a Id  Charles  Swayue,  as  such  judge  apiiointed 
and  maintains  one  John  Thomas  Porter  as  United  States  commissioner  at 
Marianna,  but  that  said  Porter  does  not  reside  at  Marianna,  but  at  Grand  Ridge. 
16  miles  away,  and  is  never  at  Marianna  or  at  his  office,  except  when  notified 
of  an  arrest,  necessitating  people  having  business  with  the  United  States  com- 
missioner, often  at  expense  and  inconvenience,  to  go  to  Grand  Ridge,  and  neces- 
sitating the  hplding  of  prisoners  often  for  a  day  or  two,  at  their  inecMivenience, 
and  in  imprisonment  at  the  expense  of  the  Government,  until  said  Porter  sees 
fit  to  come  to  Marianna. 

'*The  said  Swayne,  although  there  is  great  necessity  for  a  commissioner  at 
Marianna.  has  refused  to  apiwint  such. 

''  Spetnfication  4. — That  said  Swayne.  in  the  administration  of  his  court,  has 
been  guilty  of  great  partiality  and  favoriiism  to  one  B.  C.  Tunlson,  mentioned 
in  specification  No.  2,  and  a  practicing  attorney  in  said  court.  That  so  great 
and  well  Icnown  has  this  partiality  and  favori'ism  become  that  it  has  created 
the  general  impression  that  to  succeed  in  that  court  before  the  said  Swayne  it  is 
necessary  to  retain  the  said  Tunlson. 

'*  Specification  5. — That  said  Swayne  hiia  been  guilty  of  oppression  and 
tyranny  in  his  office,  incorrectly  and  oi)pressively  and  without  just  cause  im- 
l)risoniii^  one  W.  C  O'Neal,  one  E.  T.  Davis,  and  one  Simeon  Belding  up<in 
feigned,  fictitious,  and  false  charges  of  contempt  of  his  said  cour^ 

**  Specification  6. — That  said  ("harles  Swayne  has  willfully,  negligently,  and 
corruptly  ma  lad  mini  stored  l)ankru|)tcy  cases  in  his  court,  to  the  extent  that  the 
assets  of  bankrupts  have,  in  all  or  nearly  all  cases,  been  squandered  and  dis- 
sipated in  paying  extiaordinai-j-  fees  and  exi^enses,  and  never  paying  any  divi- 
dends to  cretlitors. 

"Specification  7. — That  Fa  id  Charles  Swayne  was  guilty  of  oppression  and 
tyranny  in  his  office  to  one  Charles  Iloskins.  upon  an  alleged  contempt  result- 
ing in  the  suicide  of  the  said  Hoskin.s,  and  siiid  alleged  contempt  proceedings 
being  brought  for  the  purimse  of  breaking  down  and  injuring  one  W.  R.  Ho.<5kins, 
who  was  charged  In  said  court  wi  li  involuntary  bankruptcy,  but  who  was 
defending  and  resisting  such  charge. 

'*  Specification  <S. — That  said  Swnyne  corruptly  purchased  a  house  and  lot  !n 
the  city  of  Pensacola  while  the  said  house  and  lot  was  in  litigation  in  his  court 

'*  Spvcificaiion  9. — Ignorance  and  incompetency  to  hold  sjiid  ixisition.  Un- 
der this  specification  many  illustrations  could  be  given,  among  them  a  case 
in  which  he  took  jurisdiction  in  admiralty  in  violation  of  the  treaty  Ivetween 
tlie  T'ni  ed  States  and  Sweden  and  yt»rway;  and  in  one  case,  that  of  Sweet  r. 
Owl  Commercial  Co..  in  which  he  chnged  tlie  jury  to  exactly  and  diametrically 
conflicting  theories  of  law. 

"  Spiiificatifjn  11. — That  said  Swayne.  by  reason  of  his  absence  from  the 
State,  failed  to  hold  the  term  of  cour"^  which  should  have  been  held  at  Talla- 
hassee in  the  fall  of  the  year  1iK)2.  during  the  nuuiths  of  November  or  Det^eniber. 

**  Specification  12. — That  the  Faid  Charles  Swayne  has  been  guilty  of  conduct 
tmbecoming  an  upriglit  judge,  in  that  he  has  procured  as  indorsers  on  his  note, 
for  the  purpose  of  borrowing  money,  attorneys  and  litigants  having  cases  pend- 
ing in  his  court. 

**  Spi cificaticm  IS. — That  the  said  Charles  Swayne  has  been  guilty  of  raalad- 
hiinistration  in  the  affairs  of  the  ccmduct  of  his  office;  that  he  has  dischargetl 
l)eoi>le  convicted  of  crime  in  his  court.  Illustration,  case  of  Alonzo  I»ve.  am- 
victcd  in  the  year  of  1902  of  i)erjury." 

FINDINGS   OF   FACT   AND  LAW. 

The  facts  proved  by  tiie  testimony  l)earing  upon  the  several  specifications  are 
found  to  be  as  follows : 

First,  as  to  the  evidawe  of  Judpe  Sirapnr's  residence  in  his  district. — Jiidge 
Charles  Swayne  was  appointed  district  judge  of  the  United  States  for  the 
northern  district  of  Florida  in  ISIX).  At  that  time  the  boundaries  of  the  district 
included  St.  Augustine,  where  he  resided.  In  the  year  1894  the  l>oundaries  of 
the  district  were  changed  by  an  act  of  f'ongress.  and  St.  Augustine  and  Jackson- 
ville were  includeil  in  the  soutiiern  district,  leaving  Pensjicola  and  Tallahass^^ 
as  the  only  places  at  which  a  I'nite;!  States  court  was  lield  in  the  northern 
district. 

Frcmi  the  time  the  boundaries  of  tlie  nortlieni  district  were  changed  until  the 
year  1!K),3  Judge  Charles  Swayne  boarded  at  hotels  or  boarding  houses  in 
Pensacola  and  Tallahassee  during  the  times  his  court  w^as  in  session,  except^ 
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IJortioii  of  tbe  year  1900,  about  two  or  three  months,  when  he  lived  with  hia 
family  in  Pensficola,  in  a  toiise  rented  by  his  wife.  The  testimony  establishes 
Uie  fact  that  substantially  he  was  not  in  the  district  at  any  other  time  except 
when  his  court  was  in  session.  From  1S1I6  to  IIKH  his  court  was  open  for  busi- 
ness 492  days,  beinjc  the  average  of  61 J^  days  iK?r  annum  for  eight  years. 
No  testimony  was  offered  to  show-  how  many  days  the  court  was  open  or  closed 
during  the  years  1S94  and  1895. 

In  the  year  1J)03  his  wife  jmrchased  a  house  in  Pensacola.  There  is  no  evi- 
dence thni  he  has  occupied  it,  or  that  he  has  ever  been  registered,  paid  taxes, 
or  voted  in  thi»  northern  district  of  Florida  since  the  boundaries  of  the  district 
were  changed,  or  that  his  family  has  been  there,  except  a  part  of  one  winter. 

I'pon  the  pjirt  of  Judge  Swayne.  a  witness  testified  that  he  had,  at  the  re^ 
quest  of  Judge  Swayne.  endeavored  at  different  times  between  lSi)4  and  liK>3 
to  And  a  suitable  house  in  I'ensacola  which  he  could  purchase,  and  at  one  time 
endeavored  to  get  a  house  built  for  him,  but  that  he  had  not  succeeded  in 
either  effort. 

Judge  Swayne  testified  that  when  he  first  went  to  Pensacola  he  asked  a  man 
connected  with  a  banli  to  have  his  name  placed  on  the  registry.  It  was  not 
done.  Judge  Swiiyne  admitted  that  he  never  wiis  registered  in  the  northern 
district  of  Florida,  never  paid  a  tax,  voted,  or  In  any  manner  exercised  the 
rights  of  citizenship.  After  making  the  request  of  a  person  not  connected 
with  the  registration  of  voters,  he  never  inquired  to  find  if  it  had  been 
done.  He  stated  to  at  least  one  person  that  his  home  was  at  Guyencourt,  Del. ; 
that  was  the  place  where  he  went  when  court  was  not  in  session  in  Florida, 
or  when  he  was  not  holding  court  in  other  States. 

From  the  testimony  in  the  case  your  committee  find  that  Judge  Swayne  has 
never  acquired  a  legal  residence  in  the  northern  district  of  Florida,  nor  has 
he  actually  resided  there,  within  the  meaning  of  tlie  act  of  Congress,  which  is 
as  follows: 

•'A  district  judge  shall  be  appointed  for  each  district,  except  in  the  cases 
hereinafter  provided.  Every  such  judge  shall  reside  In  the  district  for  which 
he  Is  appointed,  and  for  offending  against  this  provision  shall  be  guilty  of  a 
high  misdemeanor." 

This  act  neels  no  Interpretation.  Its  pun)ose  is  plain.  A  nonresident  judge 
can  not  perform  the  duties  of  his  office  properly  or  rightfully  administer 
justice  to  the  i)eoi)le  of  his  district.  Whether  he  can  or  not,  the  law  roqiire.s 
him  to  live  there,  and  makes  him  guilty  of  a  high  misdemeanor  if  he  does  not 
obey  it.  There  is  sufficient  evidence,  if  evidence  were  needed,  to  satisfy  your 
coniDiittee  that  the  continued  absence  of  Judge  Swayne  subjected  lawyers  and 
suitors  to  inconvenience,  delay,  and  expense,  and  in  some  cases  amounted  to  a 
denial  of  justice.  Let  it  be  granted  that  there  is  not ;  let  us  supiiose  that  no  one 
suffered  harm.  We  do  not  find  that  Judge  Swayne  Is  therefore  to  be  excused 
from  obeying  the  law.  No  exception  is  contained  in  the  act ;  we  can  not  w^rite 
one  in  for  his  benefit. 

Judge  Swayne  does  not  claim  that  he  had  a  residence  in  his  district  from 
1894  to  1903.  His  testimony  is  rather  in  the  nature  of  a  series  of  excuses  for 
not  having  it.  He  says  he  authorized  his  clerk  to  look  for  a  house  in  Pensa- 
cola ;  that  he  spoke  to  a  bank  cashier  about  being  registered ;  that  he  was 
always  ready  to  go  back  to  his  district  when  needed ;  that  he  was  called  to  hold 
court  elsewhere;  that  other  southern  judges  go  north  in  the  summer  season. 
All  this  does  not  excuse  Judge  Swayne  for  noncompliance  with  a  highly  penal 
statute.  It  ill  becomes  a  judge  to  set  up  excuses  for  disobeying  the  law.  After 
the  Florida  legislature  had  acted  and  passed  the  condemnatory  resolution,  upon 
which  this  proceeding  Is  founded,  he  apparentlly  awoke  to  the  fact  that  his 
Ida  in  duty  in  re8i)ect  to  residing  in  the  district  had  been  neglected.  His  wife 
purchased  a  house  in  Pensacola.  The  evidence  does  not  show  that  he  ever 
even  lived  in  that  house.  This  statute  is  as  binding  upon  Judge  Swayne  as  any 
other  law  upon  the  statute  book.  If  he  may  violate  this  act  with  impunity 
he  ought  to  be  allowed  exem|>tion  from  obedience  to  all  laws. 

It  may  be  conceded  that  residence  is  ordinarily  a  question  of  intention.  A 
mau*H  legal  residence  is,  doubtless,  where,  after  having  gained  a  residence,  he 
intends  to  reside.  But  in  order  to  comply  with  this  statute  we  submit  that 
there  must  be  something  more  than  an  intention  on  the  part  of  a  judge  to  re- 
side in  his  district.  There  must  be  an  actual  as  well  as  a  legal  residence.  One 
may  estal>lish  and  have  a  legal  residence  in  the  United  States  and  remain  con- 
tinuously abroad  any  number  of  consecutive  years  without  losing  it ;  but  such  a 
constructive  or  legal  residenct^  certainly  would  not  answer  the  puri)ose  of  this 
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statute  which  clearly  was  to  secure  the  bodily  presence  of  the  judge  withiD 
his  district  where  the  people  who  had  need  of  his  official  services  could  have 
them. 

**  It  has  been  said  tliat  the  word  residence  Is  an  elastic  term  of  which  an  ex- 
haustive deflnltion  can  not  be  given,  but  that  it  must  be  construed  in  every  case 
in  accordance  with  the  object  and  intent  of  the  statute  in  which  it  occurs." 
(Eng.  and  Am.  Enc.  p.  696.) 

"It  may  happen  that  one  may  have  two  places  of  residence,  in  one  of  which 
iie  resides  during  one  portion  of  the  year,  in  the  other  during  the  remaining 
l)ortion.  In  such  case  the  place  where  he  happens  to  be  constitutes  his  resi- 
•dence  so  long  as  he  is  there,  and  ceases  to  be  such  as  soon  as  he  leaves  for  the 
other  place."  (Ibid.,  690.  Walcott  v.  Bollieid,  1  Kay,  534;  18  Jurist,  570: 
Stout  V.  Leonard,  37  N.  J.  L.,  492.) 

In  the  case  of  The  People  v.  Owen  (29  Colo.,  535)  it  was  held  that  when  a 
statute  requires  a  district  judge  to  reside  in  his  district  the  residence  contem- 
plated was  us  actual  as  distinguished  from  a  legal  or  constructive  residence. 

Judge  Swayjie  oflcred  himself  as  a  witness  upon  this  question  after  tlxe  com- 
mittee came  to  Washington  after  visiting  Florida.  He  was  sworn,  and  his 
testimony  was  as  follows: 

"  Mr.  Palmer.  Judge  Swayne  will  proceed  and  will  make  his  statement  to 
the  stenographer. 

"  Judge  Swayne.  I  was  born  in  1842  in  Delaware,  and  resided  there  with  my 
parents.  I  real  law  in  Philadelphia  and  was  admitted  to  the  bar  and  took  my 
degree  of  B.  A.  in  the  Pennsylvania  Law  School.  I  practiced  law  there,  with 
the  exception  of  one  year,  until  1SS5,  when  I  removed  with  my  family  to  San- 
ford,  Fla.  I  practiced  law  there  until  1887,  when  I  was  -burned  out,  when  I 
removed  with  my  family  to  the  county  seat,  where  I  was  residing  when  ap- 
pointed to  the  bench  on  May  17,  1889.     I  took  the  oath  of  office  June  1,  1889. 

"Mr.  Palmer.  That  was  a  recess  appointment,  was  it  not? 

"Judge  Swayne.  Yes,  sir;  1  can  not  tell  positively  what  date  I  was  con- 
firmed. The  confirmation  came  up  before  CongreFS  the  following  December,  and 
In  consequence  of  thti  election  trials,  which  had  taken  place  in  the  meantime,  the 
confirmation  did  not  occur  until  April  1,  18J»0.  I  addressed  the  Senate  on  the 
*ubje(rt,  which  can  be  seen  b.\  the  O)ngressional  Record  of  the  first  session  of 
the  Fifty-first  Congress,  volume  21,  February  21,  1890,  and  which  was  a  very 
Interesting  debate,  showing  exactly  what  the  questions  were.  In  the  summer 
t)f  1890  I  moved  to  St.  Augustine.  I  think  we  arrived  there  the  1st  of  October, 
liaving  been  North  on  a  vacation,  as  was  the  custom  of  most  of  the  Federal 
judges,  perhaps  of  all  of  them,  to  take  such  vacations.  I  resided  in  St.  An- 
gustine  with  my  family,  and,  about  the  time  when  the  bill  making  the  change  in 
the  district  which  has  been  spoken  of  received  President  Cleveland's  signature, 
after  a  consultation  with  my  friends  In  Jacksonville  and  vicinity  they  urged 
me  not  to  move  my  furniture  nor  my  family,  saying  that  the  next  Congress 
would  be  Rei)ublican  and  the  district  would  be  placed  back  in  its  usual  form. 
My  furniture  was  allowed  to  remain,  and  1  went  at  once  to  Pensacola.  I  found 
a  leading  Democratic  frieud  there,  and  I  stated  to  him  that  I  had  concluded 
not  to  move  my  funiiture  tliire,  and  it  was  all  well  understood  by  the  people 
there.  I  was  there  for  a  considerable  i>eriod,  sometimes  early  in  October  and 
sometimes  a  little  later,  and  I  was  there  all  the  time  I  was  needed  unless 
holding  court  somewhere  else.  By  special  assignment  for  five  months  I  was  in 
the  court  at  Dallas.  In  1890,  in  July,  I  went  with  my  family  to  Buroi^e.  In 
the  si)ring,  in  1900,  I  was  holding  court  at  Birmingham,  where  I  had  a  great 
many  friends,  :ind  after  that  I  went  to  Pensacola  and  rented  a  house. 

"Mr.  GiLi^TT.  Was  that  In  1890? 

"  Judge  Swayne.  That  was  in  1900.  I  think  I  moved  there  early  in  October, 
I  then  went  North  with  my  wife  and  son  to  spend  Christmas  week  in  Wilming- 
ton. On  the  12th  of  the  following  January  I  was  in  Tyler,  Tex.,  and  two  days 
later  I  got  a  telegram  about  the  breaking  down  of  my  son's  health,  but  I  stayed 
on  until  February  and  finished  the  case  and  then  came  back,  as  his  conditlcm 
was  very  critical  and  serious,  and,  after  a  week  or  two,  perhaps,  I  returned  and 
held  court  and  finished  what  I  had  to  do  and  got  back  to  Delaware  that  spring. 
In  February.  1903,  I  was  again  in  Tyler,  Tex.,  and  went  early  to  Wilmington. 
In  the  spring  we  bought  the  property  that  had  been  formerly  occupied  by  Judge 
A.  C.  Blount,  in  Pensacola,  and  moved  in  it  the  1st  of  October.     I  never  was  a 
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not  know,  was  an  attorney  for  my  matters  for  four  years.  My  father  died  in 
1889  and  left  property  to  my  mother  for  life.  She  is  still  living,  and  the  prop- 
erty comes  to  me  and  my  sister  as  a  residuary  legatee  at  the  time  of  her  death. 
But  that  has  never  been  my  home,  "but  I  have  spent  my  summers  there  mostly, 
arriving  sometimes  in  June  and  sometimes  in  July,  and  from  that  point  I  could 
always  reach  Pensacola  in  36  hours,  and  the  record  will  show  I  have  always 
been  there  to  attend  to  anything  of  a  serious  nature.  My  recollection  is  that 
no  one  has  ever  suffered  because  of  my  absence,  and  I  can  offer  testimony  which 
will  entirely  clear  up  that  proposition.  My  recollection  is  that,  from  the  testi- 
mony taken,  the  most  the  committee  has  on  this  point  before  them  is  that 
counsel  may  have  been  sometimes  inconvenienced  in  the  summer  time  during 
my  absence  on  vacation.  As  near  as  I  can  recollect,  these  are  the  facts  which 
cover  the  period  since  I  have  been  on  the  bench. 

**  Mr.  GiLLETT.  Did  the  business  of  the  court  suffer  because  of  your  absence? 

."  Judge  SwAYNE.  I  never  heard  of  it. 

**Mr.  GiLLETT.  The  summer  time  was  the  time  usually  taken  for  vacations? 

"  Judge  SwAYNE.  Yes ;  I  so  understand  it.  Another  suggestion  was  that  the 
only  way  to  get  rid  of  me  would  be  to  do  away  with  the  district  entirely.  But 
I  do  not  suppose  the  parties  care  very  much  whether  the  office  is  abolished  or 
not.  Just  so  long  as  they  can  get  the  individual." 

Bearing  In  mind  that  Judge  Swayne  Is  presumed  to  be  learned  in  the  law, 
and  that  he  is  fully  aware  of  what  Is  needful  to  enable  a  man  to  gain  a  legal 
residence  and  also  to  maintain  an  actual  residence  in  a  given  place,  it  is  apparent 
that  he  does  not  claim  that,  prior  to  1903,  he  had  either  gained  a  legal  or  main- 
tained an  actual  residence  in  the  northern  district  of  Florida.  His  testimony 
is  prolific  of  reasons  why  he  did  not  do  so. 

Apparently  he  had  an  actual  and  legal  residence  in  St.  Augustine,  which  was 
in  his  district  before  the  boundaries  were  changed.  After  that  event  he  broke 
up  housekeeping  and  stored  his  furniture,  then  being  advised,  as  he  states,  by 
some  of  his  friends  that  the  next  or  some  succeeding  Congress  would  be  Repub- 
lican and  that  the  boundaries  of  his  district  would  be  extended.  After  that  he 
attended  the  session  of  his  court  at  Pensacola  and  Tallahassee,  living  at  dif- 
ferent boarding  houses  or  hotels,  being  present  substantially  at  no  time  except 
when  court  was  in  session.  When  he  left  Florida  he  states  that  he  always  left 
directions  with  his  clerk  that  he  would  come  back  If  needed.  Correspondence 
was  addressed  to  him  at  Guyencourt,  Del. ;  that  place  he  spoke  of  as  his  home. 
To  that  place  he  returned  when  his  labors  in  his  district  were  ended  or  after  he 
concluded  terms  of  court  In  other  States.  He  had  live  stock  and  personal  prop- 
erty at  Guyencourt,  in  Delaware.  His  family  generally  lived  there;  sometimes 
abroad.  In  the  year  1900  his  wife  rented  a  house  in  Pensacola  and  lived  there 
with  her  husband  a  portion  of  the  winter,  going  North  with  him  about  the  holi- 
days. Rent  was  paid  for  the  house  a  year  or  more,  but  It  was  not  again  occu- 
pied by  him  or  his  family.  He  spoke  to  a  bank  cashier  about  being  registered, 
but  the  bank  cashier  had  nothing  to  do  with  the  registration ;  that  was  an  act 
which,  under  the  law,  must  be  attended  to  personally. 

Judge  Swayne  never  was  registered.  When  there,  did  he  gain  even  a  legal 
residence  In  the  northern  district  of  Florida  ?  Has  he  ever  gained  such  a  resi- 
dence? His  actual  residence  was  measured  by  about  60  days  in  each  year.  Did 
lie  gain  a  legal  residence  when  he  broke  up  housekeeping  and  stored  his  furniture, 
awaiting  the  time  when  a  Republican  Congress  would  change  the  boundaries  of 
bis  district,  so  that  he  would  not  need  to  move  away  from  St.  Augustine?  Did 
he  gain  a  legal  residence  when  he  asked  the  bank  cashier  about  being  put  on 
the  register  of  voters?  Asking  his  clerk  to  find  a  suitable  home  for  him  to 
rent  or  purchase  evidenced  an  intention  to  reside  In  Pensacola  when  such  a 
bouse  was  found.  It  did  not  gain  a  residence  for  him  while  the  fruitless  search 
progressed.  It  may  be  gathered  from  Judge  Swayne's  testimony  that  he  in- 
tended to  reside  in  Pensacola  some  time  when  he  could  buy  or  build  a  house. 

There  was  no  place  in  the  northern  district  of  Florida  where  legal  service  of 
process  could  have  been  made  on  Judge  Swayne  during  the  10  months  of  each 
year  when  he  was  absent  from  the  State.  The  fact  that  Judge  Swayne  held 
court  In  other  States,  being  assigned  to  do  so  by  the  circuit  judge,  does  not  tend 
to  show  that  he  had  or  had  not  a  residence  in  his  district.  If  to  be  present  in 
the  district  during  the  time  necessarily  spent  In  holding  the  terms  of  court  fixed 
by  law.  In  March  and  November  of  each  year,  was  to  reside  In  the  northern 
district  of  Florida,  within  the  meaning  of  the  act  that  requires  a  judge  to  reside 
in  his  district  under  penalty  of  being  guilty  of  a  high  misdemeanor  if  he  does 
not,  then  Judge  Swayne  has  compiled  with  the  law  and  is  not  subject  to  be 
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charged  on  that  ground.  If  he  has  persistently  and  continuously  evaded  and 
refused  to  obey  this  law.  according  to  its  plain  intent,  as  the  committee  find  from 
the  testimony,  then  he  should  be  impeached  and  sent  before  the  triers. 

Your  committee  can  see  no  reason  for  overlooking  or  excusing  his  default. 
The  law  itself  measures  the  grade  of  Judge  Swayne*s  ofiCense.  It  is  a  high  mis- 
demeanor. For  that,  by  the  exi)ress  words  of  the  Constitution,  he  is  impeach- 
able. It  is  not  for  the  House  of  Representatives  to  seek  for  excuses  exoner- 
ating a  Judge  for  a  plain  violation  of  statutory  law,  but  to  charge  him  before 
the  tribunal  flxed  for  the  trial  and  let  him  abide  the  consequences  of  his  act. 
If  the  Senate  chooses  to  regard  his  excuses  and  exempt  him  from  Just  punish- 
ment, the  House  will  have  done  its  duty  to  the  people,  and  responsibility  for 
miscarriage  of  justice  will  rest  elsewhere. 

THE  CASE  OF  E.  T.  DAVIS  AND  SIMEON   BELDEN. 

Second. — The  facts  of  the  casi?e,  jis  set  forth  by  the  testimony,  are  .vs  follows  : 

In  the  year  IJHH  an  action  of  ejectment  was  i»ending  in  the  circuit  court  of 
the  United  States  at  Pensacola  In  which  Florida  McGuire  was  plaintiff,  and  tlu* 
IVnsiiCoIa  City  Co.  and  numerous  individuals,  among  them  W.  A.  Hlount  and 
AV.  Fisher,  attorneys  at  law,  were  defendants,  for  a  tract  of  land  ctlle«l  the 
Rivas  or  Chavaux  tract.  The  plaintiff's  lawyers  were  Louis  Taqiiet  and  Siuiedu 
Belden,  of  New  Orleans.  In  the  month  of  .October,  in  the  year  1001,  TuQuet  juid 
Belden  joined  in  a  letter  to  Jiulge  Swayne  which  tliey  addressed  to  him  at  th<? 
I)lace  where  he  resided  when  not  holding  court  in  his  district  or  elsewhere,  viz., 
Ouyencourt,  in  the  State  of  Delaware,  stating  that  they  had  been  informed 
that  he,  the  snid  (^harles  Swayne.  had  purchased  a  porti<m  of  the  land  in  con- 
troversy in  the  wiid  eje<*tnient  suit,  viz..  block  01.  in  the  business  part  of  the  city 
of  Pensacola.  and  requestlne  him  to  recuse  himself  and  arrange  for  some  other 
Judge  to  i)reside  at  the  trial  of  the  case.  To  tJiis  letter  no  answer  was  returned 
by  Judge  Swayne. 

At  the  term  of  court  which  convenetl  at  Pensacola  in  November  Judge  Swayne 
announced  on  the  r>th  of  November  that  a  relative  of  his  had  purchased  the 
land,  but  later  in  the  week  he  volunteered  from  the  bench  that  the  relative 
was  his  wife,  and  that  she  Had  purchased  the  land  with  money  obtaine<l  from 
her  father's  estate.  That  the  bargain  had  not  been  concluded  for  the  reason 
that  the  owner.  Mr.  Edgar,  offered  a  quitclaim  deed.  The  evidence  shows  th  t 
the  agents  of  Kdgrr.  with  whom  Judge  Swayne  negotiated  the  purchase  of  block 
01,  and  also  of  another  lot.  wrote  him  stating  that  Ixlgar  would  not  give  a 
general  warranty  because  the  land  w«s  \mrt  of  a  tract  which  was  in  disjuite. 
Swayne  answered  saying  that  they  might  drop  out  block  01  without  stating  a 
reascm.  The  agents  had  pending  in  October,  when  tlie  letter  to  Swayne  was 
written,  a  suit  in  the  State  court  against  Edgar  for  commission  on  the  s«le  to 
Swayne.  The  agents  had  taken  Judge  Swayne  over  the  tract,  and  had  agreed 
upon  the  terms  and  had  sold  block  01  to  him. 

The  custom  in  Judge  Swayue's  court  was  to  dispose  of  the  criminal  calendar 
first,  and  when  tluJt  was  concluded  to  call  the  civil  list,  and  set  the  cases  for 
trial  at  convenient  times  in  the  future.  The  criminal  cai^es  were  not  concluded 
at  the  November,  1001,  session  until  about  5  o'clock  Saturday  night.  Judge 
Swayne  then  took  up  tlie  civil  list,  uiKm  which  the  case  of  Florida  McGuire 
appenred.  and  made  a  further  statement  that  the  member  of  his  family  who 
had  contracted  through  him  for  block  01  was  his  wife,  and  that  she  was  pui 
chasing  with  money  derived  from  her  father's  estate.  He  declined  to  recuse 
himself,  and  stated  that  the  cnse  would  be  heard  on  the  Monday  following 
unless  legal  ground  for  continuance  was  laid. 

The  plaintiff's  lawyer,  Paquet,  asked  that  .tlip  case  should  be  set  down  for 
Thursday  of  the  following  week,  averring  that  it  was  too  late  to  summon  wit- 
nesses that  night :  that  Sunday  they  could  not  be  sunuuoned,  and  therefore  tlie 
case  could  not  be  ready  on  Monday.  This  reipiest  was  refust»d  by  Judge 
Swayne.  who  insisteil  thjit  the  case  should  go  on  on  Monday.  At  about  r>;^» 
or  6  o'clock  the  court  adjourned.  Neither  Simeon  Belden  nor  E.  T.  Davis  was 
l)resent  in  court  at  any  time  when  Judge  Swayne  ma<le  announcement  eon- 
C(»rning  his  connection  with  the  purchase  of  block  91.  Belden  being  ill  with 
facial  i)ar}nysis  snul  confined  to  his  bed  at  the  hotel  in  Pensacola.  E.  T.  Davis 
was  not  of  counsel  in  the  case  and  had  no  connection  with  it  up  to  the  time 
that  court  adjourned  on  Saturday.  November  0.  at  6  o'clock.  During  the  e*  en- 
ing  Paquet  drew  up  tlie  necessary  pai)ers  to  connuence  an  action  of  ejectment 
in  the  county  court  of  Escambia  County,  Fla.,  against  Judge  Swayne  for  this 
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block  91,  upon  the  theory  that  he  had  contracted  for  the  land  with  Edgar,, 
who  claimed  to  own  it,  and  who  had  admitted  that  he  was  in  possession  and 
that  the  contract  was  subsisting  between  them,  and  that  the  title  of  the  alleged 
owner  could  be  tried  out  in  the  State  court,  w^here  the  parties  would  get  better 
justice,  Swayne  standing  in  the  shoes  of  Edgar.  They  tooit  the  liberty  of 
believing,  from  all  the  evidence,  that  Judge  Swajme  was  the  real  purchaser, 
thought  he  had  said  that  the  title  was  to  be  taken  by  his  wife. 

The  papers  were  taken  to  Simeon  Belden  at  his  hotel,  where  he  was  ill, . 
and  he  signed  them.     E.  T.  Davis  was  employed  to  bring  this  suit.     At  the 
same  time  it  was  agreed  that  the  suit  of  Florida  McGuire  in  Judge  Swayne's 
court  should  be  dismissed  on  Monday.     Davis  was  engaged  to  do  it,  Paquet. 
having  been  called  to  New  Orleans  by  sickness  in  his  family.    The  suit  against 
Judge  Swayne  was  brought  that  Saturday  night  and  the  process  served  on  him. 
On  Monday,  at  the  opening  of  the  court,  Mr.  B,  T.  Davis  asked  for  and  ob-. 
tained  from  Judge  Swayne  an  order  dismissing  the  suit  of  Florida  McGuire.. 
Immediately,  Mr.  W.  A.  Blount,  Esq.,  one  of  the  defendants,  and  also  attorney 
for  defendants,  arose  and  suggested  that  Paquet  and  Belden,  attorneys  for 
Florida  McGuire,  and  Davis,  who  appeared  to  ask  for  a  dismissal  of  the  suit, 
had  been  guilty  of  contempt  of  court  for  bringing  suit  against  Judge  Swayne 
in  the  county  court  of  Escambia  Coimty.     This  action  was  in  |)ur8uance  of  a 
previous  conference  between  Blount  and  Swayne  held  before  court  convened, . 
when  it  was  agreed  upon.    Judge  Swayne  ordered  a  rule  to  show  cause  upon 
an  unsworn  statement  prepared  by  Blount,  which  was  served  on  Davis  and 
Belden,  Paquet  being  absent.    The  next  day  (Tuesday)  Davis  and  Belden  ap- ' 
peared  and   submitted  an  answer  purging  themselves  of  the  contempt  and ' 
averring  their  right,  as  counsel,  to  bring  the  suit. 

Some  testimony  was  taken  to  show  that  the  suit  against  Judge  Swayne  had  < 
been  brought  and  process  served  on  him  Saturday  nigfit  about  8  o'clock;  that 
was  all.  Whereupon  Judge  Swayne  proceedeil  to  adjudge  Belden  and  Da  via. 
guilty  of  the  "  charges  which  were  in  violation  of  the  dignity  and  good  order 
of  the  said  court  and  a  contempt  thereof."  and  after  some  abusive  remarks 
sentenced  them  to  be  disbarred  for  the  term  of  two  years,  to  pay  a  fine  of  $100 
each,  and  to  undergo  an  imprisonment  for  the  i)erlod  of  10  days  In  the  county 
Jail. 

They  were  duly  committed  and  remained  confined  three  days,  when  they 
were  released  pending  a  habeas  corpus  allowed  by  Judge  Pardee,  of  the  circuit 
court.  That  habeas  corpus  case  resulted  in  a  decision  that  Judge  Swayne  had  > 
Jurisdiction  of  Belden  and  Davis  in  a  c<>ntemi>t  proceeding,  as  the  averment  In 
the  paper  filed  by  Blount  was  that  they  were  officers  of  the  court  and  therefore 
the  circuit  court  could  not  question  his  decision,  his  findings  of  fact,  or  the 
correctness  of  his  Judgment  that  they  had  committed  a  contempt,  except  In  so 
far  as  he  had  exceeded  his  Jurisdiction  by  imfxislng  both  fine  and  imprison- 
ment, the  statutes  providing  in  certain  cases  for  fine  or  Imprisonment  as  a 
punishment  for  contempt.  To  that  extent  the  decision  of  Judge  Swayne  was 
reversed  and  the  culprits  allowed  to  choose  which  they  would  suffer,  fine  or 
imprisonment.  Belden,  who  was  a  very  sick  man,  about  70  years  of  age,  chose 
to  serve  out  his  sentence  in  prison ;  Davis  paid  the  fine  of  $100. 

Your  connuittee  are  of  oi»inlon  that  Ju'lge  Swayne  was  guilty  of  gross  abuse 
of  judicial  iKJwer  and  misbehavior  In  office  in  this  case.    They  believe  that  he 
had  no  authority  or  right  to  adjudge  Simon  Beklen  and  E.  F.  Davis  guilty  of  • 
a  contempt  of  court  under  the  clrounistanceK  of  the  case. 

Second.  That  If  authority  can  be  found  In  the  law  for  holding  the  action  of 
these  attorneys  a  contempt,  that  In  the  absence  of  evidence  of  intent  to  commit 
a  contempt  other  than  that  to  be  gathered  from  the  fact  that  the  suit  was 
brought  Saturday  night  and  the  process  served  the  same  night,  and  in  the  face 
of  their  answer  that  no  contempt  was  thought  of  or  intended,  to  adjudge  them 
guilty  was  a  gross  abuse  of  i)ower. 

Thinl.  That  the  sentence  imposed  by  Judge  Swayne  was  unauthorized  and 
unlawful.  It  can  be  accounted  for  only  on  the  theory  that  the  Judge  Imposing 
It  wa.s  ignorant  or  vindictive. 

The  statute  conferring  power  upon  the  court  of  the  Ignited  States  Is  as 
follows:  I. 

"  The  said  courts  shall  have  power  to  Iniiwse  and  administer  all  necessary 
oaths  and  to  punish  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  con- 
tempts of  their  authority:  ProiidefL  That  such  power  to  punish  contempt  shall 
not  be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  in 
their  presence,  or  so  near  thereto  as  to  obstruct  the  administration  of  Justice, 
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the  misbehavior  of  any  of  the  officers  of  said  courts  in  their  official  transactions 
and  the  disobedience  or  resistance  by  any  such  officer  or  by  any  party,  juror, 
witness,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  decree,  or  com- 
mand of  the  said  court" 

In  his  address  to  the  subcommittee  Judge  8wayne  was  asked  to  point  out  the 
I^rt  of  the  statute  which  conferred  the  authority  for  his  action.  He  said, 
"  The  words  *  the  misbehavior  of  any  of  the  officers  of  the  said  courts  in  their 
official  transactions.' " 

At  the  time  he  sentenced  Davis  and  Belden  Judge  Swnyne  declared  that  the 
oontempt  did  not  consist  in  bringing  the  suit  in  the  State  court ;  that  the  attor- 
neys had  a  x)erfect  right  to  sue  him  there,  but  that  his  belief  was  that  the  suit 
was  brought  to  force  him  to  recuse  himself  in  the  case  of  Florida  McGuire. 

It  must  be  remembered  that  at  the  time  the  sentence  was  pronounced,  indeed, 
before  the  contempt  proceeding  was  commenced,  the  case  of  Florida  McGuire 
had  been  ended  by  the  consent  of  Judge  Swayne,  upon  motion  of  E.  T.  Davis, 
fbr  the  plaintiff,  and  that  the  agreement  to  end  the  case  had  been  reached  by 
tibe  lawyers,  Paquet,  Davis,  and  Belden,  before  the  suit  was  instituted  against 
Swayne  in  the  State  court  on  Saturday.  How,  then,  could  their  action  in  bring- 
ing that  suit  be  construed  into  an  attempt  to  force  Judge  Swayne  to  recuse 
himself  in  the  case  of  Florida  McGuire?  Such  a  pretense  was  idle,  especially 
In  view  of  the  fact  that  the  purpose  to  arrest  and  punish  these  men  for  contempt 
of  court  had  been  formed  and  agreed  upon  between  Blount  and  Swayne  in  the 
morning  before  court  met  and  before  either  could  know  that  the  Florida  McGuire 
oase  was  to  be  dismissed  by  the  plaintiffs.  The  accused  lawyers  had  a  right  to 
bring  the  suit.  Their  motive  could  not  have  been  to  affect  in  any  way  the  dis- 
position of  the  Florida  McGuire  case  in  Judge  Swayne's  court,  because  that  case 
being  ended  could  not  be.  affected  or  the  conduct  of  the  judge  influenced  thereby. 

There  was  no  testimony  before  the  court  from  which  a  conclusion  as  to  the 
motives  of  the  accused  could  be  Judged  except  the  fact  that  the  suit  had  been 
brought  in  the  State  court  Saturday  night  and  the  process  served  that  night. 
'&ie  fact,  viz,  that  the  process  was  served  Saturday  night,  was,  in  Judge 
Swayne's  eyes,  according  to  his  statement  before  the  committee,  the  chief 
gravamen  of  the  offense.  From  that  fact  he  concluded  that  the  motive  of  the 
accused  was  to  "  insult  the  dignity  and  disturb  the  good  order  of  his  court." 
The  committee  is  of  opinion  that  there  was  no  evidence  before  Judge  Swayne 
ftom  which  such  a  motive  could  be  inferred,  certainly  not  from  the  facts  in 
evidence  before  him. 

The  words  under  which  he  claims  the  right  to  condemn  have  been  quoted,  but 
they  do  not  fit  the  case.  They  are  the  "  misbehavior  of  any  of  the  officers  of 
the  said  courts  in  their  official  transactions.*'  The  act  complained  of  was  not 
done  by  these  men  as  officers  of  the  district  court  of  the  United  States.  They 
were  acting  as  officers  of  the  court  of  Escambia  Ounty,  Fla.,  In  bringing  the 
ftult  Therefore  the  action  was  not  susceptible  of  being  construed  as  a  contempt 
of  the  district  court.  It  was  not  an  official  transaction  in  any  sense  by  officers 
of  the  United  States  court.  Their  character  as  officers  or  attorneys  of  that 
court  gave  them  no  power  to  do  the  act  complained  of.  It  was  only  because 
they  were  attorneys  of  the  court  in  which  the  suit  was  brought  that  they  could 
do  it. 

If  it  was  an  "  official  transaction  "  it  was  an  official  transaction  in  the  county 
court  of  Escambia  County,  not  in  the  district  court  of  the  United  States.  Cer- 
tainly no  one  will  contend  that  Judge  Swayne  could  punish  them  for  an  official 
transaction  in  another  court,  no  matter  how  offensive  It  might  be  to  his 
dignity  or  humiliating  to  his  pride  or  disgracing  to  his  character;  certainly 
such  an  act  could  not  offend  against  the  "  dignity  or  good  order  of  his  court." 

If,  then,  they  could  not  be  properly  fined  and  imprisoned  for  bringing  the 
suit,  what  offense  did  they  commit  that  warranted  such  severe  and  disgracing 
punishment? 

But  It  may  be  contended  no  judge  can  be  held  responsible  for  a  mistake  of 
law.  All  judges  make  mistakes.  For  an  error  of  judgment  or  wrong  exercise 
of  discretion  a  judge  ought  not  to  be  and  can  not  be  punished.  Let  this  con- 
tention be  gi-anted.  At  the  same  time,  none  can  dispute  that  for  a  misbehavior 
in  office  a  judge  may  be  impeached. 

All  the  cases  that  have  been  tried  may  be  cited  as  proof  of  that  proposition. 

Judge  Pickering  was  Impeached  by  the  House  and  convicted  by  the  Senate  for 
releasing  the  ship  Eliza  to  her  owner  without  taking  a  bond  after  she  had  been 
seized  for  violating  the  excise  law,  and  for  appearing  upon  the  bench  when 
drunk,  and  for  using  profane  language. 
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Judge  Addison  was  impeached  and  removed  from  office  for  refusing  to  allow 
an  associate  judge  to  address  a  grand  jury  and  a  petit  jury. 

Judge  Chase  was  impeached  for  refusing  to  nllow  counsel  to  address  the 
court  and  jury  upon  a  point  of  law  that  had  already  been  decided. 

Judge  Peck  was  impeached  for  disbarring  and  imprisoning  a  lawyer  who 
wrote  and  published  a  criticism  of  one  of  his  opinions. 

In  all  these  cases  the  defense  was  stoutly  made  that  they  were  mere  mistakes 
of  law,  not  indictable,  and  therefore  not  subject  for  impeachment.  It  did  not 
avail  to  prevent  the  House  from  preferring  charges.  If  this  reason  is  good, 
then  no  judge  can  be  called  to  answer  for  a  misbehavior  in  office  which  is  not 
also  an  indictable  offense.    This  is  not  the  law  nor  the  practice. 

In  imposing  sentence  upon  Davis  and  Belden  Judge  Swayne  exceeded  his  au- 
thority by  imposing  both  fine  and  imprisonment  This  error  was  set  right  by 
Judge  Pardee,  the  circuit  judge,  but  not  until  both  had  served  three  days  in 
the  common  jail. 

The  animus  and  evil  intent  of  the  judge  was  manifest  by  his  action  and 
speech.  So  eager  was  he  to  punish  that  he  disbarred  these  lawyers  for  a  term 
of  two  years.  If  his  amicus  curia,  Blount,  had  not  warned  him,  that  unlawful 
sentence  would  have  remained.  His  speech  when  imposing  sentence  is  described 
by  the  witness. 
"  Simeon  Belden  testifies : 

"  Q.  Now  I  will  ask  you  what  was  the  manner  of  Judge  Swayne  when  he  was 
inflicting  this  penalty? — A.  Well,  it  was  gross  and  offensive;  he  entered  with  a 
slanderous  attack  on  the  attorneys. 
"Q.  Very  slanderous? — ^A.  Yes. 

"Q.  Tell  what  he  said. — A.  I  don't  recollect  his  words  exactly;  it  was  pub- 
lished in  the  newspapers  here. 
**Q.  It  was  harsh  and  offensive? — A.  Very,  indeed  (p.  264-265). 
K  T.  Davis,  page  284 : 

Q.  At  the  time  of  imposing  this  sentence  what  was  Judge  Swayne's  man- 
ner?— ^A.  Very  abusive. 

''Q.  Can  yon  state  what  he  said? — ^A.  I  don't  know  that  I  can  state  it  in  so 
many  words.  He  called  us  ignorant,  said  our  action  was  a  stench  in  the  nostrils 
of  the  people,  and  a  good  many  other  things  I  can  not  repeat 
"  Q.  His  manner  was  very  harsh  and  abusive? — ^A.  Extremely  so.*' 
For  a  constructive  or  indirect  contempt  it  is  the  law  that  one  charged  may 
purge  himself,  and  that  he  can  not  thereafter  be  punished.  In  this  case  Judge 
Swayne  listened  to  no  excuse.  He  found  an  evil  motive  for  a  lawful  action 
without  evidence  and  against  the  oath  of  the  accused.  The  excessive  and  un- 
lawful character  of  the  sentence  and  the  grossly  offensive  manner  in  which  it 
was  pronounced  leave  no  room  for  doubt  that  Judge  Swayne  was  not  animated 
by  a  desire  to  protect  the  dignity  and  good  order  of  his  court,  but  to  punish 
what  he  considered  a  personal  affront  to  himself.  This  constituted  an  arbi- 
trary, imlawful,  and  oppressive  abuse  of  his  judicial  power,  and  a  high  misde- 
meanor in  office. 

The  fact  can  not  be  disputed  that  Judge  Swnyne  Imposed  a  punishment  on 
Davis  and  Belden  which  the  law  did  not  warrant.  The  only  question  in  the 
case,  then,  is  whether  he  is  to  be  excused  and  go  unpunished  on  the  ground 
that  he  made  an  innocent  mistake  of  law.  No  one  doubts  the  proposition  that 
a  judge  can  not  and  ought  not  to  be  held  responsible  for  innocent  mistakes  of 
law.  Neither  can  anyone  justly  contend  that  a  judge  should  not  be  punished 
according  to  law  for  knowingly  and  willfully  imposing  an  illegal  sentence. 
Whether  his  motive  be  revenge  or  mere  wanton  disposition  to  exercise  arbi- 
trary power  or  an  intention  to  punish  for  a  personal  insult,  in  either  case  he 
can  not  be  held  guiltless  or  excused  on  the  plea  that  he  innocently  erred. 

The  great  question,  then,  in  every  case  that  arises  must  be,  Why  did  lie  do 
it?  What  motive  prompted?  What  intent  animated?  Being  a  humnn  being 
and  not  divine  or  infallible,  the  actions  of  a  judge  are  to  be  inten^reted  by  the 
same  rules  that  apply  to  the  actions  of  other  men.  It  is  not  to  be  supposed 
that  a  judge  who  evilly  intends  to  do  an  unlawful  act  will  declare  his  inten- 
tion or  publish  his  purpose.  The  motive  and  intention  of  a  judge  must  there- 
fore be  sought  and  generally  will  be  made  plain  by  the  circumstances  surround- 
ing tlie  particular  case.  If  a  judge  has  no  personal  interest  or  feeling  in  a 
matter  under  consideration,  If  coolly,  calmly,  and  with  deliberation  he  reasons 
himself  into  giving  a  wrong  judgment,  a  wrong  motive  is  never  or  rarely  ever 
attributed  to  him.  On  tlie  other  hand,  if  the  case  involves  a  question  of  in- 
sulted dignity,  a  personal  affront,  or,  if  with  heat  and  passion,  if  with  vltuoera- 
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tion  and  denunciation  a  Judge  imposes  a  harsh  and  unlawful  sentence  upon  n 
prisoner^  his  motive  is  not  a  matter  of  doubt.  His  motive  is  as  plain  as  that 
of  a  man  who  assaults  with  a  deadly  weapon.  Such  a  mnn  is  held  resiKinslble 
for  the  natural  and  reasonable  consequence  of  his  act.  He  can  not  be  heard  to 
say,  "I  made  a  mistake:  I  thought  I  had  a  right  to  strike  with  a  club  a  blow 
which  produced  death."  The  law  pronounces  a  layman  and  a  judge  who  know- 
ingly does  an  unlawful  act  conclusively  guilty  of  an  unlawful  intent. 

Apply  these  principles  to  the  case  in  hand.  Judge  Swayne  knew  that  the  act 
of  1831  limited  the  powers  of  United  States  courts  over  contempt  to  the  special 
cases  named  in  the  act.  He  knew  it,  because  the  Supreme  Court  of  the  United 
States  has  many  times  decided  the  very  point,  notably  in  19  Wallace,  511,  where 
It  Is  said: 

"  The  act  of  1831  is  therefore  to  them  (the  district  courts)  the  law  specifying 
the  cases  in  which  summary  punishments  for  contempt  may  be  Inflicted.  It 
limits  the  power  of  these  courts  in  this  respect  to  three  classes  of  cases — 

**  First.  Where  there  has  been  misbehavior  of  a  person  in  the  presence  of  the 
court,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice ; 

*•  Second.  Where  there  has  been  misl)ehavior  of  any  officer  of  the  court  In  his 
official  transaction;  and, 

•*  Third.  Where  there  has  been  disobedience  or  resistance  by  any  officer,  party, 
juror,  witness,  or  other  person  to  any  lawful  process,  order,  rule,  decree,  or  com- 
mand of  the  courts.  And  thus  seen,  the  power  of  these  courts  in  the  punish- 
ment of  contempts  can  only  be  exercised  to  insure  order  and  decorum  in  their 
presence,  to  secure  faithfulness  on  the  part  of  their  officers  in  their  ofllcial 
transactions,  and  to  enforce  obedience  to  their  lawful  orders,  Judgment,  and 
processea" 

Presuming  that  Judge  Swayne  knew  the  law.  he  knew  that  proceeding  for  a 
contempt  not  committed  in  the  presence  of  the  court  must  be  founded  on  an 
affidavit  setting  forth  the  facts  and  circumstances  constituting  the  alleged  con- 
tempt, sworn  to  by  the  aggrieved  party  or  some  other  person  who  witnessed 
the  offense.  Unless  such  affidavit  be  presented  process  will  not  be  granted. 
(Burke  r.  The  State,  47  Ind.,  528:  Batchelder  v.  Moore,  42  Cal.,  412;  Bapalje  on 
Clon tempts,  p.  322.) 

"  The  most  common  and.  in  the  United  States,  the  almost  universal  pnictlce 
in  this  matter  is  to  present  to  the  court  an  affidavit  setting  forth  the  facts  and 
circumstances  constituting  the  alleged  contempt,  sworn  to  by  the  aggrieved 
party  or  some  other  person  who  witnessed  the  offense.  Unless  such  affidavit 
be  presented  process  will  not  be  granted."  (Burke  r.  State,  47  Ind..  52S:  Re 
Judson,  3  Blatch.,  U.  S.,  148;  Batchelder  r.  Moore,  42  Cal..  412;  Whlttem  v. 
State,  36  Ind.,  196.) 

Judge  Swayne  knew  that  issuing  of  proofs  without  filing  the  proper  aflidavit 
was  erroneous,  and  that  the  error  is  not  cured  by  a  subsequent  filing  thereof. 
(Wilson  r.  The  Territory,  1  Wyo..  155;  Whlttem  r.  The  State,  36  Ind.,  106: 
McOonnell  r.  The  State.  46  Ind.,  298.) 

He  knew  that  In  a  rule  to  show  cause  why  a  i>erson  shall  not  be  punished  for 
contempt  the  actual  Intention  of  the  respondent  is  material,  in  which  respect  It 
differs  from  an  indictment  for  the  like  offence.  Therefore,  when  the  respondent 
meets  the  words  of  the  rule  by  disavowing,  upon  oath,  any  intention  of  com- 
mitting in  contempt  of  court  the  rule  must  be  discharged.  (63  N.  C.  397.)  He 
knew  that  the  practice  in  the  courts  of  the  United  States,  as  well  as  in  the 
State  courts,  was: 

•*  If  the  party  purge  himself  on  oath  the  court  will  not  hear  collateral  evi- 
dence for  the  puriKJSe  of  impeaching  his  testimony  and  proceefiing  against  hlni 
for  contempt,  but  if  perjury  appear  the  party  will  be  recognized  to  answer." 
(U.  S.  r.  Dodge.  2  Gall..  313  Circuit  Court  U.  S.  Ist  Circuit,  Mass.:  in  the  mat- 
ter of  ,Jolm  I.  Pitman,  1  Curtis.  189.  contempt  proceedings.) 

"The  master  did  not  treat  the  answer  of  the  clerk  as  evidence.  This  was 
erroneous,  as  will  plainly  apt>ear  when  we  consider  what  this  proceeding 
Is.     •     ♦     ♦ 

"  Now.  one  of  the  most  Important  privileges  accorded  by  the  law  to  one  pro- 
ceeded against  as  for  a  contempt  Is  the  right  to  purge  himself  if  he  can  by  his 
own  oath.  So  rigid  is  the  common  law  as  to  this  that  it  does  not  allow  the 
sworn  answers  of  the  resiwndent  to  be  controverted  as  to  matter  of  fact  by  anv 
other  evidence."     (U.  S.  r.  Dodge,  2  Gall..  313.) 

The  rule  was  the  same  at  common  law: 

"  If  any  party  can  clear  himself  upon  his  oath  he  is  discharged "  (4  B). 
Com.,  286,  2S7;  Burke  v.  The  State,  214  Ind.,  528.) 
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"  Wben  the  answer  to  a  rule  to  show  cause  why  one  should  not  be  attached 
for  contempt  negatives  under  oath  any  intentional  disrespect  to  the  court  of 
purpose  to  obstruct  its  process  the  rule  should  be  discharged."  (In  re  Wilson 
Walker,  82  N.  C,  95.) 

Knowing  the  law,  Judge  Swayne  issued  a  rule  to  show  cause  why  Davis  and 
Belden  should  not  be  committed  for  contempt  upon  an  unsworn  statement  of 
Mr.  W.  A.  Blount.  He  put  upon  the  record  another  statement  of  his  own  pre- 
sumptively as  evidence  or  as  a  justification  of  his  act — an  unsworn  statement 
of  alleged  facts,  some  of  which  were  true  and  some  untrue. 

He  ignored  the  sworn  denial  of  the  accused  that  they  had  committed  or  had 
intended  to  commit  a  contempt  and  without  any  evidence  whatever  to  establish 
the  fact,  except  that  they  had  brought  a  suit  against  him  in  the  State  court 
and  served  him  with  process  Saturday  night.  He  condemned  them  to  be  dis- 
barred for  two  years,  to  be  fined,  and  cast  into  prison.  The  charge  against 
them  and  of  which  they  were  convicted  was  a  contempt  of  the  "dignity  and 
good  order  "  of  the  district  court  of  the  United  States.  The  offense  consisted, 
as  stated  by  Judge  Swayne,  not  in  the  act,  but  in  the  intent  with  which  it  was 
done,  viz,  to  force  him  to  recuse  himself  in  the  case  of  Florida  McGuire. 

Suppose,  for  the  sake  of  argument,  that  such  was  their  intention,  viz,  to 
force  the  judge  to  recuse  himself.  The  intent  was  never  carried  out.  No  one 
was  harmed.  The  judge  was  not  forced  to  recuse  himself.  The  suit  against 
him  in  the  State  did  not  exercise  any  influence  on  him  in  that  direction,  for  the 
very  good  reason  that  the  suit  in  his  court  was  disposed  at  the  request  of  the 
plaintiff,  with  his  consent,  at  the  opening  of  the  court  on  the  first  secular  day 
after  the  suit  was  brought  against  him  in  the  State  court.  The  law  does  not 
punish  guilty  intentions.  One  may  intend  to  slander,  steal  from,  or  even  kill 
his  neighbor.  If  the  Intent  is  never  carried  out  no  human  Jaw  exists  to  punish. 
All  these  plain  and  common  principles  Judge  Swayne  must  be  presumed  to 
have  known.  Therefore  he  knowingly  and  unlawfully  held  these  attorneys 
guilty  of  ji  contempt  when  none  had  been  committed,  when  none  could  have 
been  committed  which  were  punishable  under  the  act  of  Congress,  and  he  did 
it  in  violation  of  the  well-established  law  of  procedure  in  such  cases. 

We  are  seeking  for  the  motive  which  actuated  Judge  Swayne  in  the  light  of 
the  circumstances.  He  must  have  known  that  he  had  no  right  to  impose  a 
fine  and  also  an  imprisonment  upon  these  officers  of  his  court.  The  act  of  Con- 
gress is  very  plain.  A  wayfaring  man,  though  a  fool,  need  not  err  there.  It 
provides  fine  or  imprisonment,  not  fine  and  imprisonment.  The  Supreme  Court, 
with  whose  decisions  Judge  Swayne  will  not  plead  that  he  was  not  familiar,  has 
aJso  settled  that  point     (See  131  U.  S.,  267.) 

Again,  still  in  search  of  the  motive  of  Judge  Swayne  in  imposing  this  unlawful 
punishment,  attention  is  called  to  the  fact  that  he  sentenced  these  lawyers  to 
disbarment  for  two  years;  in  other  words,  to  ruin.  To  forbid  a  lawyer  the 
right  to  prnctice  his  profession  for  two  years  is,  standing  alone,  a  severe  sen- 
tence. Such  a  sentence  will  scatter  a  lawyer's  practice;  seriously  damage,  if 
not  irretrievably  ruin;  his  reputation,  and  generally  destroy  his  usefulness  and 
earning  power.  Ought  Judge  Swayne  be  heard  to  say  that  he  knew  no  better? 
Evidently  if  he  might  it  would  be  true,  because  when  his  amicus  curia  stepped 
up  to  the  bench  and  suggested  to  him  that  he  had  exceeded  his  authority  he 
remitted  that  part  of  the  sentence.  He  ought  not  to  be  heard  to  plead  his 
Ignorance,  because  the  highest  court  decided  (19  Wallace,  512)  that  punish- 
ment by  disbarment  could  not  be  Imposed  under  the  act  of  1S31.  The  fact  that 
he  found  it  in  his  heart  to  impose  such  an  unlawful  sentence  is  helpful  in 
ascertaining  the  true  intent  that  actuated  him  in  the  whole  transaction. 

The  last  evidence  that  Judge  Swayne  was  actuated  by  an  evil  Intent  to 
punish  a  personal  affront  by  a  clear  violation  of  the  law  and  an  arbitrary  abuse 
of  judicial  power  is  foimd  in  his  vituperation  and  abuse  of  the  respondents  at 
the  time  he  sentenced  them.  The  facts,  as  stated  by  them,  are  not  denied  bj^ 
the  judge  or  his  amicus  curia,  who  both  testified  in  the  case.  His  manner  was 
"  offensive  and  insulting."  He  denounced  these  lawyers  as  "  ignorant."  He 
vituperated  them  as  a  "  stench  in  the  nostrils*  of  the  people."  From  these  cir- 
cumstances the  fact  is  found  that  Judge  Swayne  had  something  in  his  heart 
besides  an  honest  intent  to  vindicate  the  dignity  of  his  court,  and  that  that 
sometliing  was  an  intent  to  punish  these  unfortunate  persons  who  had  fallen 
Into  his  ijower.  not  for  offending  against  the  dignity  and  good  order  of  the 
court,  but  for  what  he  conceived  to  be  a  personal  affront. 

Doubtless  an  argument  may  and  will  be  made  that  5udge  Swayne  believed 
that  the  lawyers,  Paquet,  Belden,  and  Davis,  brought  an  imfouuded  action 
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against  him  for  the  purpose  of  influencing  bis  action  In  the  Florida  McGuire 
case,  and  also  that  their  conduct  in  bringing  the  suit  after  dark  Saturday  night 
and  procuring  the  service  of  process  upon  him  that  night  was  intended  as  a 
personal  affront,  and  that  he  also  believed  they  caused  to  be  published  in  the 
papers  next  morning  notice  of  the  suit  (which  was  not  proved),  and  therefore 
he  was  properly  and  righteously  Indignant  and  should  be  leniently  dealt  with, 
because  what  he  did  was  done  under  provocation  and  in  the  heat  of  his  dis- 
pleasure. 

The  answer  is  that  if  he  had  observed  the  common  rules  of  administering 
justice  and  had  decided  the  case  as  the  law  requires,  he  would  never  have 
thought  for  a  moment  of  punishing  a  constructive  contempt  after  the  accused 
had  purged  themselves  under  oath. 

Certainly  no  hurt  feelings,  no  offended  dignity,  even  no  Intimate  desire  to 
punish  a  punishable  contempt,  could  Justify  or  excuse  the  grossly  unlawful  and 
excessive  punishment  imposed  in  this  case. 

If  the  independence  of  the  Judiciary  and  their  power  to  protect  their  own 
dignity  and  honor  are  indispensable  to  a  free  government,  the  right  of  the  great 
body  of  earnest,  learned,  and  faithful  men  who  practice  at  the  bar  to  be  exempt 
from  cruel,  unusual,  and  unlawful  punishments  at  the  hands  of  judges  for 
imaginary  or  real  offenses  is  no  less  sacred. 

For  such  a  high  misdemeanor  in  office  no  judge  should  be  allowed  to  escape 
just  punishment  on  the  plea  that  he  made  a  mistake  of  law.  If  allowed,  there 
is  no  arbitrary  abuse  of  discretion,  no  disobedience  of  law,  no  oppression  or 
outrage  upon  the  rights  of  liberty  or  property  that  could  not  go  unwhlpt  of 
justice. 

HOSKINS  CASE. 

Third, — ^The  case  of  W.  H.  Hoskins  Is  one  of  peculiar  hai^ship.  This  man 
was  advanced  in  years  and  was  unable  to  read  or  write.  He  was  engaged  in 
the  business  of  producing  turpentine,  growing  cotton,  and  general  merchandising. 
He  had  accumulated  property  worth  about  $40,000  and  owed  debts  amounting 
to  about  $10,000.  A  part  of  this  indebtedness  was  of  the  firm  of  Hoskins  & 
Hilton,  of  which  he  had  been  a  partner.  He  had  sold  out  his  interest  in  the 
firm  under  an  agreement  that  the  purchaser  would  pay  the  Indebtedness  of  the 
firm.  This  agreement  was  not  kept,  and  some  suits  were  brought  against 
Hoskins,  in  which  he  was  defended  by  a  lawyer  named  J.  N.  Calhoun,  on  the 
ground  that  the  suit  should  have  been  brought  against  the  person  who  had 
agreed  to  pay  the  debts.    Of  course,  the  defense  failed  and  Hoskins  paid. 

This  was  the  beginning  of  trouble.  The  evidence  is  full  and  convincing  that 
a  lawyer  named  Boone^conspired  with  Calhoun  to  put  Hoskins  In  bankruptcy 
in  order  to  plunder  his  estate.  Some  claims  came  into  their  hands  for  collection. 
Hoskins  paid  promptly  on  demand,  and  notified  Boone,  throught  his  counsel. 
Judge  Liddon,  that  he  was  prepared  to  pay  everything  he  owed.  Boone  secured 
claims  to  the  amount  of  $500,  and  without  authority  of  his  clients  commenced 
proceedings  involving  bankruptcy  against  Hoskins.  swearing  to  the  petition 
himself.  Certified  checks  were  sent  to  all  the  creditors;  some  took  them  and 
withdrew;  others  were  deten-ed  by  Boone's  action.  He  told  them  that  they 
would  subject  themselves  to  large  costs  and  fees  if  they  took  their  money. 

Judge  Swayne,  against  objection,  gave  time  to  Boone  to  obtain  a  proper  veri- 
fication of  the  complaint;  then  to  get  more  creditors  to  sign  the  petition  In 
place  of  those  withdrawn.  This  he  did  at  least  twice.  Hoskins  filed  a  denial  of 
insolvency  and  demanded  a  trial.  MeiUitlme  one  Tunlson,  United  States  com- 
missioner and  next  friend  of  Swayne,  was  taken  into  the  conspiracy.  Hoskins 
was  adjudged  bankrupt,  a  receiver  was  appointed,  all  his  property  seiased,  his 
store  closed,  his  men  Intimidated,  and  ruin  stared  him  In  the  face,  as  his  busi- 
ness of  producing  turpentine  needed  dally  care.  He  went  to  Boone  with  the 
money  to  pay  all  his  debts.  Boone  told  him  he  would  be  In  contempt  of  court 
if  he  attempted  to  pay  money  to  the  creditors,  and  demanded  $1,000  for  himself, 
and  $1,000  for  Tunison,  and  all  costs.    Hoskins  refused. 

Calhoun,  as  receiver,  sent  a  man  named  Richardson  to  seize  Hoskins's  books 
of  account  at  one  of  his  branch  stores.  He  found  u  book  belonging  to  the  firm 
of  Hoskins  &  Bro.,  which  had  been  left  there  for  a  bookkeeper  to  make  up.  On 
his  return  he  met  C.  H.  Hoskins,  a  son  of  W.  H.  Hoskins,  one  of  the  firm  of 
Hoskins  &  Bro.,  who  demanded  the  book,  stilting  that  it  did  not  belong  to  his 
father  and  conUtlned  nothing  pertaining  to  his  business.  Richardson  refused  to 
give  it  up ;  a  fight  ensued,  and  young  Hoskins  took  the  book  by  force.  The  next 
step  of  the  conspirators  was  to  commence  proceedings  for  contempt  of  court 
against  young  Hoskins.  The  motive  is  fully  explained  by  a  letter  from  Boone 
to  Tunison. 
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fRobt.  J.  Boone,  attorney  and  counselor.] 

Mabianna,  Fla.,  March  IS,  1902. 

Gentt.emen  :  In  re  W.  H.  Hoskins.  Involuntary  bankruptcy. 

I  beg  to  inclose  you  herewith  another  claim  to  be  added  to  the  amended  peti- 
tion, to  the  amount  of  $200,  which  you  will  please  have  the  court  to  include.  1 
have  Just  received  telegram  from  Calhoun  stating  that  the  petition  had  not  yet 
arrived.  I  have  wired  for  same  three  times  in  the  last  two  days  and  trust 
same  will  reach  you  to-night.  This  additional  claim  of  $200  is  a  stunner  to 
them  I  presume. 

I  trust  you  all  will  be  able  to  handle  the  matter  all  right.  I  feel  sure  that  we 
have  them  coming  our  way  now,  and  if  we  can  have  C.  D.  Hosklns  attached  for 
contempt  it  will  break  the  old  man  down  sure. 

Please  advise  me  in  the  premises  as  early  as  possible  and  oblige, 
Very  truly,  yours, 

BOBT.  J.  BOONK. 

Messrs.  Tunison  &  Loftin,  Pensacola,  Fla. 
(Inclosures.) 

W.  H.  Hosklns,  finding  that  he  was  not  allowed  to  pay  everything,  averred  his 
solvency  and  demanded  a  trial  on  that  question.  Judge  Swayne  refused  to 
proceed  with  the  case  until  the  book  taken  by  young  Hosklns  was  produced. 

The  following  motion  was  made  by  Mr.  Tunison  on  behalf  of  petitioning 
creditors: 

''On  account  of  the  forcible  taking  away  of  certain  books  belonging  to  the 
estate  of  the  alleged  bankrupt,  by  the  son  of  the  bankrupt,  from  the  possession 
of  the  receiver  herein,  as  fully  set  forth  in  the  petition  and  affidavit  of  J.  M. 
Oalhoun,  receiver,  heretofore  filed,  which  books  are  essential  to  the  ascertain- 
ment of  the  true  condition  of  the  estate,  and  the  continued  withholding  of  the 
books  from  the  custody  of  the  receiver,  petitioning  creditors  ask  for  a  post- 
ponement for  such  a  time  as  will  enable  them  to  secure  the  Information  believed 
to  be  contained  in  those  books.*' 

By  Mr.  Eagan,  representing  intervening  creditors ;  also  by  Judge  B.  S.  Llddoa 
and  W.  H.  Price,  representing  W.  H.  Hosklns,  respondent. 

"  Now,  your  honor,  we  desire  to  oppose  the  action  for  a  postponement  and 
continuance  on  the  grounds  stated,  for  the  reason  that  the  said  0.  H.  Hosklns 
alleged  to  have  the  books  in  question,  is  not  a  party  to  the  record  of  these  pro- 
ceedings ;  for  the  further  reason  that  those  books  are  not  under  the  control  of 
the  intervening  creditors  or  respondent,  W.  H.  Hosklns ;  on  the  further  ground, 
that  It  Is  not  true  that  the  books  contain  any  matter,  items,  or  accounts,  or  any 
business  transactions  of  any  kind  or  in  connection  with  the  business  of  W.  H. 
Hosklns,  who  is  the  re^N)ndent,  or  of  any  firm  with  which  he  was  ever  con- 
nected, or  of  which  he  was  a  member,  and  we  are  ready  now  to  submit  to  your 
honor  proof  of  these  facts  by  W.  H.  Hoskins,  W.  H.  Price,  who  has  recently 
examined  these  books,  and  also  by  T.  A.  Jennings,  vice  president  of  the  J.  P. 
Williams  Co.,  Savannah,  Ga.,  that  he  has  recently  examined  these  books — ^that 
is,  since  the  beginning  of  these  proceedings — ^and  that  the  same  did  not  contain 
any  accounts  or  business  transactions  of  any  kind  of  the  business  of  W.  H. 
Hosklns  or  in  connection  with  these  proceedings. 

"  We  also  proffer  to  prove  the  same  things  by  W.  H.  Hosklns,  who  also  knows 
the  books  and  what  they  contain. 

"We  offer  to  prove  that  the  books  in  question  are  the  books  of  a  firm  called 
Hosklns  Bros.,  composed  of  J.  P.  and  C.  D.  Hosklns,  and  have  reference 
solely  to  the  matters  of  said  firm,  and  that  W.  H.  Hosklns  was  never  in  any 
manner  a  partner  or  in  any  way  connected  with  said  firm;  and  further,  thit 
the  books  are  not  absent  by  the  consent  or  advice  of  counsel  or  any  of  the  Inter- 
vening creditors  herein,  or  of  tlie  said  W.  H.  Hosklns,  and  that  none  of  them 
know  the  whereabouts  of  the  said  books  or  have  seen  them  since  the  abscond- 
ing of  the  said  0.  D.  Hosklns. 

"By  the  Coubt:  The  court,  in  answer  to  the  motion,  states  that  it  believes 
from  the  showing  and  circumstances — the  only  showing  before  the  court  was 
an  affidavit  by  Oalhoun,  who  had  never  seen  the  book,  that  he  believed  it  con- 
tained something  Important — that  the  bankrupt  in  this  case  is  in  a  measure 
responsible  for  the  absence  of  the  books  in  question,  and  under  these  circum- 
stances can  not  permit  the  bankrupt  nor  his  friends  to  testify  to  their  contents 
in  their  absence  until  some  better  showing  is  made  or  tendered  as  to  their 
whereabouts.** 
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W.  H.  Hoskins  was  present  in  court  with  hie  counnel  and  offered  testimony  of 
several  disinterested  persons  who  Itnew  the  facts  that  the  l>ook8  to  which  Judge 
Swayne  alluded  had  been  taken  by  one  C  D.  Hoskins,  to  whom,  as  one  of  the 
firm  of  Hoskins  &  Bros.,  they  belon|?ed ;  that  W.  H.  Hoskins,  the  alleged  bank- 
rupt, had  no  interest  in  siiid  firm;  that  the  said  l)ooks  were  not  in  the  posses- 
sion of  W.  H.  Hoskins  or  under  his  control;  that  they  contained  no  written 
items  or  accounts  of  any  business  transacted  of  any  kind  connected  with  the 
business  of  W.  H.  Hoskins,  or  of  any  Arm  of  which  lie  was  ever  a  member,  and 
that  he  had  nothing  whatever  to  do  with  the  taking  or  any  knowledge  of  their 
whereabouts. 

Notwithstanding,  the  said  Charles  Swayne,  in  the  absence  of  any  evidence  to 
the  contrary  save  an  affidavit  of  one  Calhoun,  who  had  never  seen  the  booics, 
but  swore  he  believed  they  contained  something  of  importance  in  tlie  case,  re- 
fused to  proceed  with  the  case,  stating  that  lie  **  would  not  l)elieve  the  evidence 
offerwl  if  sworn  to  by  his  brother,"  and  continued  the  hearing  of  the  same 
without  day,  to  the  great  injury  of  the  said  W.  H.  Hoskins. 

Young  Hoskins  had  been  hiding  out  to  escai)e  arrest,  of  which  he  was  so 
fearful  that  he  said  he  would  rather  die  than  go  to  jail.  His  uncle,  one 
Rhodus,  went  to  Tunison.  who  had  instituted  the  contempt  proceeding,  and  paid 
him  $50  and  agreed  to  give  $50  more  if  Tunison  would  intercede  with  Judge 
Swayne  to  let  young  Hoskins  off  with  a  fine  without  imprisonment.  Tunison 
took  the  money,  but  Swnyne  insisted  upon  going  on  with  this  case  aiminst 
young  Hoskins.  who  finally  put  an  end  to  Swayne's  persecution  by  taking  his 
own  life. 

W.  H.  Hoskins,  desimiring  of  getting  Justice  or  a  hearing,  paid  the  creditors 
In  full  and  such  costs  as  Calhoun  demanded. 

The  whole  disgraceful  perversion  of  law  and  Justice  was  made  possible  by 
the  complaisanoy,  stupidity,  or  worse,  of  Judge  Swayne.  who  lent  himself  to  a 
conspiracy  to  ruin  an  honest  man  by  aiding  the  conspirators  in  every  way  in 
his  [>ower.  He  had  no  right  to  refuse  a  hearing  to  Hoskins  on  the  ground  that 
a  book  taken  out  of  the  custody  of  the  receiver's  clerk  l>y  any  other  person 
must  first  be  produced.  It  was  a  denial  of  Justice.  It  was  an  arbitrary  and 
oppressive  abuse  of  power.  There  was  no  sufficient  testimony  before  the  Judge 
that  the  book  had  any  relevancy  to  the  case;  nothing  but  the  affidavit  of  the 
receiver,  who  had  never  seen  the  book,  that  he  believed  it  contained  something 
necessary  to  the  determining  of  the  question  of  Hosklns's  solvency.  In  the 
face  of  an  offer  to  prove  the  fact  by  disinterested  and  competent  testimony, 
amongotlierstliat(»f  a  person  who  liad  examined  it,  the  Judge  refused  to  believe 
anything,  saying  that  he  would  not  believe  his  own  brother  if  he  would  swear 
to  it.  In  his  argument  before  the  subcommittee  Judge  Swayne  was  asked  why 
he  refused  to  hear  Hoskins's  witnesses  to  prove  that  the  book  was  that  of 
Hoskins  Bros.,  and  contained  nothing  whatever  pertaining  to  the  business  of 
W.  H.  Hoskins.    His  answer  was  **  because  he  would  not  believe  the  witnesses.** 

Being  interrogated  by  the  subcommittee  as  to  why  he  refused  to  hear  Hos- 
klns's witnesses.  Judge  Swayne  testified  as  follows: 

"  Mr.  Palmer.  Did  not  you  state  it  was  unnecessary  for  Hoskins  to  submit 
any  proof  about  these  books?     Does  not  the  record  show  that? 

"  Judge  Swayne.  There  was  a  witness  uix)n  the  stand  who  testified  as  to  Mr. 
Hosklns's  ability  to  pay  his  debts. 

"  Mr.  Palmer.  But  what  had  that  to  do  with  the  proof  submitted  by  the  wit- 
ness Jennings? 

"Judge  Swayne.  Well,  that  requires  a  further  answer.  And  there  was,  I 
believe,  some  evidence  by  a  man  they  called  Price,  on  this  subject,  but  that 
man's  name  was  not  Price,  although  he  went  by  that  name.  He  was  desig- 
nated as  Price,  but  his  name  was  really  something  else,  which  I  do  not  now 
recall. 

"  Mr.  Palmer.  Then  you  mean  to  say,  in  substance,  that  you  did  not  have  any 
confidence  in  that  witness? 

'*  Judge  Swayne.  I  certainly  did  not 

"  Mr.  Palmer.  Well,  do  you  think  a  Judge  has  the  right  to  take  that  view  of 
a  witness  In  the  administration  of  Justice? 

"Judge  Swayne.  Yes,  sir. 

"  Mr.  P.VLMER.  At  the  time  you  made  that  ruling  was  there  any  proof  that 
Hoskins  had  ordered  his  son  to  take  the  books  baclc? 

"  Judge  Swayne.  Well.  I  wanted  to  have  the  books  in  court  when  the  trial 
came  on  or  show  that  they  could  not  be  had. 
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Mr.  Palmer.  That  is  Just  the  point.  And  you  refused  to  bear  anything  on 
the  point  and  would  not  hear  the  witness  or  hear  the  testimony? 

"  Judge  SwAYNE.  I  did  not  see  how  I  could. 

"Mr.  Palmer.  That  is  correct,  is  it? 

'•  Judge  SwAYNE.  Yes,  sir." 

This  action  of  the  Judge  presents  at  least  an  entirely  new  feature  in  the  ad- 
ministration of  Justice.  A  suitor  is  denied  the  right  to  offer  evidence  in  suiv 
port  of  his  case  because  the  Judge  has  made  up  his  mind  in  advance  that  the 
witnesses  offered  are  not  worthy  of  belief. 

In  this  case  Mr.  Price,  one  of  the  witnesses,  was  a  practicing  attorney  of  the 
courts  of  Florida,  and  presumptively  a  perfectly  worthy-  man.  Mr.  Jennings 
was  one  of  the  largest  producers  of  turpentine  in  the  State,  a  substantial  busi- 
ness man.  i)ersonal]y  known  to  at  least  one  member  of  the  committee  to  be  of 
irreproachable  character  and  standing.  W.  H.  Hosklns  was  at  least  competent 
to  testify  that  the  book  was  not  his  and  was  not  used  in  his  business. 

To  refuse  to  hear  these  witnesses  was  an  unwarranted  and  unheard-of  pro- 
ceeding. To  continue  the  case  of  Hoskins  without  day.  under  the  circumstances, 
was  an  unparalleled  abuse  of  discretion  on  the  |)art  of  the  Judge,  which 
amounted  to  a  denial  of  Justice. 

O'NEAL   CASE. 

Fourth. — ^The  facts  In  the  case  of  W.  C.  O'Neal  are  as  follows: 

One  Greenhut  had  been  appointed  trustee  in  bankruptcy  of  one  Scarritt  Mo- 
reno. Greenhut  brought  an  action  in  the  county  court  of  Escambia  County  for 
the  purpose  of  having  certain  land,  the  title  to  which  was  in  the  bankrupt's 
wife,  brought  into  the  bankrupt's  estate,  and  also  to  relieve  the  said  land  of  a 
certain  mortgage  of  $13,000,  which  appeared  to  be  a  lien  upon  It.  which  had  been 
given  the  National  Bank  of  Pensacola  and  by  them  assigned  to  the  bank.  Green- 
hut was  a  director  and  O'Neal  was  president.  Greenhut  was  also  indorser  on 
Moreno's  paper  in  the  bank  for  11,500. 

On  the  20th  day  of  October  O'Neal  was  passing  along  the  street  in  front  of 
Greenhut's  store.  Greenhut  was  in  conversation  with  another  man.  O'Neal 
Bpoke  to  him  and  said  when  he  was  at  leisure  he  wished  to  speak  with  him. 
Greenhut  said  he  could  speak  at  once  and  invited  him  to  enter  his  store.  O'Neal 
reproved  Greenhut  for  Including  the  bank  in  the  suit  which  he  had  brought.  He 
stated  to  Greenhut  that  he,  Greenhut,  was  aware  of  the  fact  that  the  $13,000 
mortgage  was  genuine:  that  the  bank  had  advanced  the  money  and  had  parted 
^th  it  for  a  valuable  consideration ;  also  that  he,  Greenhut,  had  often  promised 
to  pay  the  indorsed  paper  upon  which  he  was  liable  to  the  bank,  but  had  not 
done  so.  But  words  passed,  when  O'Neal  passed  out  of  the  store,  followed  by 
Greenhut  to  the  sidewalk,  where  an  affray  occurred  In  which  Greenhut  was 
stabbed  by  O'Neal  with  a  pocketknife  and  serlouply  Injureil.  O'Neal  swore 
that  Greenhut  assaulted  him  and  that,  being  a  much  weaker  man  physically. 
he  defended  himself  with  a  small  pocketknife. 

A  proceeding  for  contempt  of  the  district  court  of  the  I'nlted  States  was  com- 
menced, in  which  B.  C.  Tunlson  appeared  for  the  receiver,  Greenhut. 

At  the  time  of  the  affray  the  district  court  was  not  In  session.  The  difficulty 
took  place  at  a  considerable  distance  from  the  courthouse  on  a  public  street. 
Judge  Swayne  was  not  at  the  time  In  the  district. 

The  charge  for  contempt  proceeded  upon  the  theory  that  the  assault  having 
been  made  upon  a  receiver  In  bankruptcy  appointed  by  the  district  court  for 
soTi?e  matter  growing  out  of  his  actions  as  receiver,  that  a  contemi)t  of  the  dis- 
trict '^ourt  had  been  committed.  O'Neal  had  been  -arrested  In  the  State  court 
tor  his  offense  against  the  law.  When  the  rule  to  show  cause  why  he  should 
not  be  committed  for  contempt  was  served,  he  employed  counsel  and  made 
answer,  denying  any  Intent  to  commit  a  contempt  of  court. 

The  testimony  of  Greenhut  and  O'Neal  was  taken;  none  of  the  bystanders 
-were  sworn,  nor  was  any  other  person  sworn.  O'Nejil  denied  the  contempt  and 
explained  that  the  quarrel  grew  out  of  the  relations  of  Greenhut  to  the  bank 
and  what  he  claimed  to  be  his  dishonesty  In  including  the  bank  In  the  suit. 
Greenhut  contended  that  he  was  an  officer  of  the  court  and  thnt  he  had  been 
assaulted  on  account  of  his  official  acts  and  as  a  consequence  had  been  laid  up 
/or  a  period  of  time  and  rendered  unable  to  perform  his  duty  as  receiver. 
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Judge  Swayne  sentenced  O'Neal  to  be  imprisoned  in  the  county  Jail  for  a 
period  of  60  days. 

The  act  of  Congress  defining  the  power  of  the  United  States  courts  to  punish 
contempt  is  as  follows: 

"  The  said  courts  shall  have  the  power  to  impose  and  administer  all  necessary 
oaths  and  to  punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  court, 
contempt  of  their  authority:  Provided,  That  such  power  to  punish  contempt 
shall  not  be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any  per- 
son in  their  presence  or  so  near  thereto  as  to  obstruct  the  administration  of 
justice,  the  misbehavior  of  any  of  the  officers  of  said  court  in  their  official  trans- 
actions, and  the  disobedience  or  resistance  by  any  such  officer  or  by  any  party, 
juror,  witness,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  decree, 
or  command  of  the  said  court.*' 

Manifestly  the  case  of  O'Neal  was  not  within  the  act.  The  offense  was  not 
committed — 

(a)  In  the  presence  of  the  court. 

ib)  Or  so  near  thereto  as  to  obstruct  the  administration  of  justice. 

(c)  It  was  not  a  misbehavior  of  an  officer  of  the  court  in  an  official  trans- 
action. 

id)  Was  not  resistance  of  any  lawful  act,  order,  rule,  decree,  or  command  of 
said  court  by  any  person. 

This  act  was  passed  after  an  unsuccessful  attempt  to  impeach  Judge  Pecdc  for 
striking  the  name  of  an  attorney  from  the  roll  for  an  all^^  contempt  of  court 
committed  by  him  in  publishing  a  criticism  of  a  published  opinion  of  the  judge 
in  a  case  in  which  the  attorney  had  appeared  and  which  had  been  appealed. 

The  impeachment  proceedings  provoked  long  discussion  as  to  the  common- 
law  power  of  United  States  courts  to  punish  contempt  not  committed  in  the 
presence  of  the  court.  To  set  doubts  at  rest  and  to  define  the  powers  of  such 
courts  this  salutary  act  was  passed.  It  bounds  and  limits  the  rights  and  powers 
of  these  courts,  and  Its  transgression  ought  not  to  be  regarded  lightly  in  cases 
involving  the  liberty  of  citizens  of  the  Republic. 

The  action  of  Judge  Swayne  was,  to  say  the  least,  arbitrary,  unjust,  and  un- 
lawful. It  could  have  proceeded  only  from  either  willful  disregard  of  the  law 
or  from  Ignorance  of  its  provisions,  an  excuse  which  he  will  not  be  likely  to 
set  up. 

If  an  unlawful  act  is  committed  by  Judge  or  layman  the  law  conclusively 
presumes  an  evil  intent. 

The  theory  upon  which  O'Neal  was  held  guilty  of  contempt  of  court  was : 

(a)  That  Greenhut  was  an  officer  of  the  court. 

(&)  That  he  was  assaulted  for  performing  an  official  act  in  the  line  of  duty. 

(c)  That  he  was  disabled  by  the  assault  from  performing  his  duties  as  re- 
ceiver for  about  two  weeks. 

Suppose  all  the  allegations  to  have  been  proved,  before  the  assailant  of  Green- 
hut  could  be  held  guilty  of  contempt  of  court  some  proof  should  have  been  pro- 
duced to  show  that  O'Neal's  purpose  in  committing  the  assault  was  to  punish 
Greenhut  for  his  official  action  and  to  disable  him  from  performing  his  duty 
as  receiver. 

If  his  purpose  was  to  rebuke  Greenhut  for  his  bad  faith  as  a  bank  director, 
or  if  the  quarrel  between  the  men  w^hlch  resulted  in  the  fight  had  its  origin  in 
a  dispute  about  Greenhut's  knowledge  that  the  mortgage  was  genuine  or  that 
Greenhut  was  endeavoring  to  escape  liability  upon  his  Indorsement  to  the  bank 
of  Moreno's  paper,  and  If  he  had  no  thought  of  the  court  or  Intention  to  inter- 
fere with  its  operations,  then  certainly  he  was  not  guilty  of  a  contempt.  O'Neal 
did  not  assault  Greenhut  because  Greenhut  had  sued  the  bank,  but  because  he 
had  sued  the  bank  knowing  that  his  contention  was  false.  That  was  the  occa- 
sion of  O'Neal's  remonstrance  which  led  to  the  fight. 

Whatever  his  purpose,  the  assault  was  not  committed  in  resistance  of  any 
order,  decree,  rule,  or  command  of  the  court.  No  one  pretends  that  it  wa& 
The  only  claim  is  that  the  court  has  power  and  should  protect  a  receiver  in 
bankruptcy  by  punishing  anyone  who  quarrels  with  him  on  account  of  anything 
he  does  in  the  line  of  his  duty  as  receiver.  If  It  has  such  power.  It  is  not  con- 
ferred by  the  statute.  And  as  the  district  court  has  no  other  authority  to 
pimlsh  for  contempt  except  that  which  is  conferred  by  the  statute,  the  conclu- 
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8ion  is  that  in  this  case  a  citizen  of  the  United  States  was  unlawfully  con- 
demned to  prison. 

The  answer  of  O'Neal  purged  the  contempt,  and  it  was  error  to  punish  him 
for  it 

CASE  OF  YOUNO  H08KIN8. 

The  contempt  proceeding  against  young  Hoskins  was  instituted  by  Brown 
Calhoun  and  Tunison  to  "  break  the  old  man  down  "  in  furtherance  of  their 
nefarious  scheme  to  force  him  into  bankruptcy  to  the  end  that  ihey  might 
plmider  his  estatea  It  was  based  upon  the  theory  that  Hoskins  had  re(»ist«^ 
an  order  of  the  court — not  a  special  order  but  the  general  authority  of  the 
receiver  in  bankruptcy,  to  possess  himself  of  the  property  of  the  bankrupt 
If  the  book  did  not  belong  to  the  elder  Hoskins,  and  contained  nothing  pertain- 
ing to  his  business,  then  the  receiver  had  no  right  to  take  it  If  he  had  no 
right  to  take  the  book,  then  young  Hoskins  could  not  be  lawfully  adjudged 
guilty  of  contempt  in  resisting. 

The  law  upon  this  point  is  settled  to  numerous  cases  as  follows : 

**  L)i8ol)ed{enee  to  unauthorized  requirement  is  not  a  contempt.  An  order 
punishing  is  void  when  the  court  had  no  authority  to  make  die  order  dis- 
regarded."   (104  U.  S.,  612.) 

The  court  could  not  lawfully  order  the  receiver  of  W.  H.  Hoskins,  the  father, 
to  seize  and  carry  away  the  property  of  C.  H.  Hoskins,  the  son.  If  such  an 
order  had  been  made  it  might  have  been  lawfully  resisted,  but  no  such  order 
was  made.  The  receiver  was  acting  under  his  general  power  which  certainly 
gave  him  no  right  to  take  and  carry  away  the  book  in  question  if  it  did  not 
belong  to  the  bankrupt.  Hence  the  important  and  only  question  was,  Whose 
book  was  it?  Upon  this  question  Judge  Swayne  refused  to  hear  testimony.  He 
had  no  evidence  before  him  bearing  upon  the  question  of  the  ownership  of  the 
book  but  the  affidavit  of  Calhoun,  the  receiver,  who  had  never  seen  it  and  swore 
only  to  his  beUef  that  it  was  the  book  of  the  elder  Hoskins. 

Young  Hoskins  hid  in  the  woods  for  some  weeks  to  avoid  arrest  He  had 
a  mortal  dread  of  going  to  Jail,  and  said  he  would  die  first;  and  die  he  did. 
Judge  Swayne  refused  the  request  of  Tunison,  the  receiver's  counsel,  to  let 
Hoskins  off  with  a  fine  without  imprisonment  if  he  would  plead  guilty,  although 
the  bankrupt  business  had  all  been  settled,  and  the  production  of  the  book  was 
no  longer  of  the  least  consequenca  Judge  Swayne  refused  to  hear  evidence  on 
the  subject  of  the  ownership  of  the  book  on  the  ground,  as  before  stated,  that 
he  would  not  believe  the  witness,  and  that  he  would  not  believe  his  own  brother 
If  he  swore  that  the  book  did  not  belong  to  old  Hoskins.  When  the  news  of  the 
failure  of  the  effort  to  procure  his  discharge  reached  young  Hoskins,  he  com- 
mitted suicide.    These  facts  need  no  comment. 

TUNISON   CASE. 

Pifth. — The  evidence  established  the  fact  that  Judge  Swayne  reappointed 
B.  C.  Tunison  commissioner  of  the  United  States  after  a  trial  In  his  court  in 
which  Tunison,  as  prosecutor,  had  been  successfully  impeached  as  a  witness. 

The  evidence  also  establishes  that  the  members  of  the  bar  at  Pensacola,  Fla., 
and  elsewhere  in  the  district,  and  suitors  in  the  United  States  court  are  of 
opinion  that  Tunison  has  the  power  to  exercise  undue  influence  over  Judge 
Swayne  and  that  he  does  exercise  such  influence.  To  such  an  extent  does  this 
belief  prevail  that  lawyers  advise  their  clients  to  employ  Tunison  in  their 
business  as  the  best  and  only  way  to  succeed  in  Judge  Swayne's  court. 

No  special  act  of  favoritism  were  shown.  Neither  was  It  proved  that  Tunison 
wmi  an  undue  proportion  of  cases  in  the  United  States  court.  Nevertheless, 
the  opinion  stated  is  widely  entertained.  Tunison  was  shown  to  be  very 
friendly  with  Judge  Swayne — so  friendly  that  he  declined  to  pursue  a  habeas 
corpus  case  in  which  he  had  received  a  fee  of  $100,  averring  that  he  did  it 
because  Judge  Swayne  was  his  friend.  The  case  referred  to  is  that  of  Davis 
and  Belden,  committed  by  Judge  Swayne  for  contempt  of  court  It  may  be 
remarked  that  Tunison  neglected  to  return  the  retainer.  The  testimony  sat- 
IslleB  the  committee  that  Tunison  is  a  dishonest  man;  also  that  he  is  indorser 
on  a  note  of  Judge  Swayne  that  has  been  renewed  for  seven  successive  years  in 
tlie  Pensacola  Bank. 
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The  charges  and  specifications  not  covered  by  the  foregoing  findings  were  not 
proved  by  sufficient  evidence  to  warrant  action  upon  them. 

Upon  the  whole  case  it  is  plain  that  Judge  Swayne  has  forfeited  the  respect 
and  confidence  of  the  bar  of  his  court  and  of  the  people  of  his  district  who  do 
business  there.  He  has  so  conducted  himself  as  to  earn  the  reputation  of  being 
susceptible  to  the  malign  influence  of  a  man  of  notoriously  bad  character.  He 
has  shown  himself. to  be  harsh,  tyrannical,  and  opi)re88ive.  uuuiindful  of  the 
common  rule  of  a  Just  and  upright  judge.  He  has  continuously  and  persistently 
violated  the  plain  words  of  a  statute  of  the  United  States,  and  subjected  himself 
to  punishment  for  the  commission  of  a  high  misdemeanor.  He  has  fined  and 
imprisoned  members  of  his  bar  for  a  constructive  contempt  without  the 
authority  of  law  and  without  a  decent  show  of  reason,  eithep-'through  inex- 
cusable ignorance,  a  malicious  Intent  to  injure,  or  a  wanton  disiwsltion  to  exer- 
cise arbitrary  power.  He  has  condemned  to  a  term  of  imprisonment  in  the 
county  jail  a  reputable  citizen  of  the  State  of  Florida  over  whom  he  had  no 
jurisdiction,  who  was  guilty  of  no  thought  of  a  contempt  of  his  court,  for  no 
ofl'ense  against  him  or  In  the  presence  of  the  court,  or  **  !n  obstruction  of  any 
order,  rule,  command,  or  decree,"  and  after  the  accused  had  purged  himself  on 
oath. 

For  all  those  reasons  Charles  Swayne  has  been  guilty  of  misbehavior  in  his 
office  of  judge  and  grossly  violated  the  condition  upon  which  he  holds  this  hon- 
orable appointment.  The  honor  of  the  judiciary,  the  orderly  and  decent  admin- 
istration of  public  justice,  and  the  welfare  of  the  people  of  the  Un I te<r  States 
demand  his  impeachment  and  removal  from  the  high  place  which  his  conduct 
has  degraded. 

It  Is  vitally  necessary  to  maintain  the  confidence  of  the  people  in  the 
judiciary.  A  weak  executive  or  an  inefficient  or  even  dishonest  legislative 
branch  may  exist,  for  a  time  at  least,  without  serious  Injury  to  the  perpetuity 
of  our  free  institutions,  but  if  the  people  lose  faith  in  the  judicial  branch,  if 
they  become  convinced  that  justice  can  not  be  had  at  the  hands  of  the  judges, 
the*  next  step  will  be  to  take  the  administration  of  the  law  into  their  own 
hands  and  do  justice  according  to  the  rule  of  the  mob,  which  is  anarchy,  with 
which  freedom  can  not  coexist. 

The  Committee  on  the  Judiciary  recommend  the  adoption  of  the  following 
resolution. 

[IT.  Res.  274.1 

"  Resolved,  That  Charles  Swayne.  judge  of  the  district  court  of  the  United 
States  In  and  for  the  northern  district  of  Florida,  be  impeached  of  high 
misdemeanor." 


House  of  Representati\t»,  April  i,  1904. 

[Congressional  Record,  volume  38,  part  5,  page  4109.] 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  1  ask  unanimous  consent 
to  file  and  have  printed  the  minority  views  of  the  Committee  on  the 
Judiciary  in  the  Swayne  impeachment  proceedings. 

The  Speaker.  The  gentleman  from  California  asks  unanimous  con- 
sent to  present  and  have  printed  the  views  of  the  minority  in  the 
Swayne  impeachment  proceedings.     Is  there  objection? 

Mr.  Palmer.  Mr.  Speaker,  within  what  time  ?  I  desire  the  gentle- 
man to' fix  the  time.  I  understand  the  views  are  printed,  and  there 
is  no  reason  why  they  could  not  be  filed  and  printed  to-day. 

Mr.  GiLLETT  of  California.  I  will  file  them  to-day. 

The  Speaker.  Is  there  objection?  [After  a  pause.]  The  Chair 
hears  none. 


!. 
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[House  Report  1005,  part  2,  Fifty-eighth  Congress,  second  session.] 

VIEWS   OF   THE   MINORITY. 

On  the  10th  day  of  December,  1903,  the  House  passed  a  resolution,  a  copy  of 
which  Is  as  follows: 

[H.  Res.  86,  Fifty-eighth  Congress,  second  session.] 


Mr.  Lamar,  of  Florida,  submitted  the  following  resolution : 
"  Whereas  the  following  Joint  resolution  was  adopted  by  the  Legislature  of  the 
State  of  Florida: 

"  SENATE  JOINT  RESOLUTION  in  reference  to  Charles  Swayne,  Judge  of  the  United 

States  court  for  the  northern  district  of  Florida. 

"Be  it  resolved  by  the  Legislature  of  the  State  of  Florida: 

"  Whereas  Charles  Swayne,  United  States  district  Judge  of  the  northern  district 
of  Florida,  has  so  conducted  himself  and  his  court  as  to  cause  the  people  of 
the  State  to  doubt  his  integrity  and  to  believe  that  his  official  actions  as  Judge 
are  suscei)tlble  to  corrupt  Influences  and  have  been  so  corruptly  influenced ; 
"  Whereas  it  also  appears  that  the  said  Charles  Swayne  is  guilty  of  a  violation 
of  section  Ave  hundred  and  fifty-one  of  the  Revised  Statutes  of  the  United 
States  in  that  he  does  not  reside  in  the  district  for  which  he  was  appointed 
and  of  which  he  is  Judge,  but  resides  out  of  the  State  of  Florida  and  in  the 
State  of  Delaware  or  State  of  Pennsylvania,  in  open  and  defiant  violation  of 
said  statute,  and  has  not  resided  in  the  northern  district  of  Florida,  for  which 
he  was  ai^polnted,  in  ten  years,  and  is  constantly  absent  from  said  district, 
only  making  temporary  visits  for  a  pretense  of  discharging  his  oflAcial  duties; 
"  Whereas  the  reputation  of  Charles  Swayne  as  a  corrupt  Judge  Is  very  injurious 
to  the  Interests  of  the  entire  State  of  Florida,  and  his  constant  absence  from 
his  supposed  district  causes  great  sacrifice  of  their  rights  and  annoyance  and 
expense  to  litigants  in  his  court; 
'*  Whereas  it  also  appears  that  the  said  Charles  Swayne  is  not  only  a  corrupt 
Judge,  but  that  he  is  ignorant  and  incompetent  and  that  his  Judicial  opinions 
do  not  command  the  respect  or  confidence  of  the  people; 
"Whereas  the  administration  of  the  United  States  bankruptcy  act  in  the  court 
of  said  Charles  Swayne  and  by  his  appointed  referee  has  resulted  in  every 
instance  In  the  waste  of  the  assets  of  the  alleged  bankrupt  by  being  absorbed 
in  unnecessary  costs,  expenses,  and  allowance?,  to  the  great  wrong  and  injury 
of  creditors  and  others,  until  such  administration  is  in  effect  legalized  robbery 
ami  a  stench  in  the  nostrils  of  all  good  ()eop]e: 

"Be  it  resolved  by  the  House  of  Representatives  of  the  State  of  Florida  {the 
Senate  eottcurring).  That  our  Senators  and  Representatives  In  the  United  States 
Congress  be,  and  they  are  hereby,  requested  to  cause  to  be  instituted  in  the  Con- 
gress of  the  United  States  pror>er  proceedings  for  the  investigation  of  the  pro- 
ceedings of  the  Ignited  States  circuit  and  district  courts  for  the  northern  district 
of  Florida  by  Charles  Swayne  as  United  States  Judge  for  the  northern  district 
of  Florida,  and  of  bis  acts  and  doings  as  such  judge,  to  the  end  that  he  may  be 
impeached  and  removed  from  such  office. 

'^Resolved  further.  That  the  secretary  of  state  of  the  State  of  Florida  be,  and 
Is  hereby.  Instructed  to  certify  to  each  Senator  and  Rei)resentative  in  the  Con- 
grefls  of' the  United  States,  under  the  great  seal  of  the  State  of  Florida,  a  copy 
of  this  resolution  and  Its  unanimous  adoj)tion  by  the  Legislature  of  the  State  of 

Florida. 

**  The  State  of  Florida, 

**  Office  of  the  Secretary  of  State. 

••United  States  of  America,  State  of  Florida,  ss: 

I     "  I,  H.  Clay  Crawford,  secretai-y  of  state  of  the  State  of  Florida,  do  hereby 

certlfj-  thiit  tiie  foregoing  is  a  true  and  exact  co{)y  of  senate  Joint  resolution  in 

reference  to  Charles  Swayne,  Judge  of  the  United  States  court  for  the  northern 

jdlstrict  of  Florida,  passed  by  the  Legislature  of  Florida,  session  of  nineteen 

hundred  and  three,  and  on  file  in  this  office. 

I     "  Given  under  mv  hand  and  the  great  8ea4  of  the  State  of  Florida,  at  TaU;i 

lassee,  the  cai)ltaK  this  the  seventh  day  of  Sei)tember,  anno  Domini  nlnete<»i> 

kundred  and  three.  .„   ^        ^ 

^  fsEAi  1  H.  Clay  Crawford, 

^        '  "Secretary  of  State. 

i 
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"Resolved,  That  the  Committee  on  the  Judiciary  be  directed  to  Inquire  and 
report  whether  the  action  of  this  House  is  requisite  concerning  the  ofBcial  mis- 
conduct of  Charles  Swayne.  Judge  of  the  United  States  district  court  for  the 
northern  district  of  Florida,  and  say  whether  said  Judge  has  held  terms  of  his 
court  as  required  by  law,  whether  he  has  continuously  and  persistently  absented 
himself  from  the  said  State,  and  whether  his  acts  and  omissions  in  his  office  of 
Judge  have  been  such  as  in  any  degree  to  deprive  the  people  of  that  district  of 
the  benefits  of  the  court  therein  to  amount  to  a  denial  of  Justice;  whether  the 
said  Judge  has  been  guilty  of  corrupt  conduct  in  office,  and  whether  his  adminis- 
tration of  his  office  has  resulted  In  Injury  and  wrong  to  litigants  of  his  court 

"And  in  reference  to  this  investigation  the  said  conmiittee  is  hereby  authorised 
and  empowered  to  send  for  persons  and  papers,  administer  oaths,  take  testimony, 
and  to  employ  a  clerk  and  stenographer.  If  necessary;  to  send  a  snbcommittee 
whenever  and  wherever  It  may  be  necessary  to  take  testimony  for  the  use  of 
said  committee.  And  the  said  subcommittee  while  so  employed  shall  have  the 
same  powers  in  respect  to  obtaining  testimony  as  are  herein  given  to  said  Com- 
mittee on  the  Judiciary,  with  a  sergeant  at  arms,  by  himself  or  deputy,  who 
shall  serve  the  processes  of  said  committee  and  subcommittee  and  execute  its 
orders,  and  shall  attend  the  sittings  of  the  same  as  ordered  and  directed  thereby. 
And  that  the  expense  of  such  Investigation  shall  be  paid  out  of  the  contingent 
fund  of  the  House." 

The  author  of  said  resolution.  Representative  Lamar,  was  requested  by  the 
subcommittee  appointed  to  investigate  said  charges  contained  in  said  resolution, 
to  submit  to  It  a  statement  setting  forth  specifically  the  charges  referred  to  in  a 
general  way  In  said  resolution.  In  compliance  with  this  request,  Mr.  Lamar  pre- 
sented to  said  subcommittee  the  following,  to  wit: 

"  In  re  Charles  Swayne,  United  States  district  Judge  In  and  for  the  northern 
district  of  Florida  :  Specifications  of  matters  to  be  presented  for  investigation 
before  the  investigating  committee  of  the  House  of  Representatives,  IJnited 
States  Congress. 

"8pecificaUon  1. — ^Thal  the  said  Charles  Swayne.  Judge  of  the  United  States 
court  in  and  for  the  northern  district  of  Florida,  for  ten  years,  while  he  has  bean 
such  Judge,  was  a  nonresident  of  the  State  of  Florida,  and  resided  in  the  State 
of  Delaware :  that  he  never  pretended  to  reside  In  Florida  until  May,  1903 ;  that 
during  said  time  of  his  non residence,  by  such  nonresidence.  he  has  caused  great 
Inconvenience,  annoyance,  injury,  and  expense  to  litigants  in  his  court,  not  so 
much  by  failure  to  hold  terms  of  court  as  by  failure  to  be  In  reach  for  the  dis- 
position of  admiralty  and  chancery  matters  and  other  matters  arising  between 
terms  of  court  needing  disposition. 

'*  Specification  2. — ^That  said  Charles  Swayne,  as  such  Judge,  appointed  one 
B.  C.  Tunlson  as  I'nited  States  commissioner:  that  it  was  charged  that  it  was 
an  improper  appointment,  and  that  testimony  was  offered  to  such  effect  be- 
fore said  appointment. 

**  Speci/lcaflon  S. — ^That  the  said  Charles  Swayne.  as  such  Judge,  appointed 
and  maintains  one  John  Thomas  Porter  as  United  States  commiSRioner  at 
Marianna.  but  that  said  Porter  does  not  reside  at  Marianna,  but  at  Grand 
Rld^e.  16  miles  away,  and  is  never  at  Marianna  or  at  his  office  except  when  noti- 
fied of  an  arrest,  necessitating  people  having  business  with  United  States  commis- 
sioner, often  at  expense  and  inconvenience,  to  go  to  Grand  Ridge,  and  necessi- 
tating the  holding  of  prisoners  often  for  a  day  or  two,  at  their  inconvenience 
and  in  iniprl.^^onnient  at  the  expense  of  the  Government  until  said  Porter  sees 
fit  to  come  to  Marianna.  The  said  Swayne,  although  there  is  great  necessity 
for  a  commissioner  at  Marianna,  has  refused  to  appoint  such. 

"  Specification  ^. — ^That  s*iid  Swayne.  In  the  administration  of  his  court,  has 
been  guilty  of  great  partiality  and  favoritism  to  one  B.  C.  Tunls<m,  mentioned 
in  specification  No.  2,  and  a  practicing  attorney  in  paid  court:  that  so  great  and 
well  known  has  this  partiality  and  favoritism  become  that  It  has  credited  the 
general  impression  that  to  succeed  in  that  court  before  the  said  Swayne  it  Is 
necessary  to  retain  the  said  Tunlson. 

"Specification  .5. — That  said  Sw^ayne  has  been  guilty  of  oppression  and 
tyranny  in  his  office,  incorrectly  and  oppressively  and  without  Just  cause  im- 
prisoning one  W.  C.  O'Neal,  one  E.  T.  Davis,  and  one  Simeon  Beldin^r,  upon 
feigned,  fictitious,  and  false  charges  of  contempt  of  said  court. 

"  Specification  6. — That  said  Charles  Swayne  has  willfully,  negligently,  and 
corruptly  maladministered  bankruptcy  cases  in  his  court,  to  the  extent  that  the 
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assets  of  bankrupts  have,  in  all  or  nearly  all  cases,  been  squandered  and  dissi- 
pated in  paying  extraordinary  fees  and  expenses  and  never  paying  any  dividends 
to  creditors. 

"  Specification  7. — That  said  Cliarles  Swayne  was  guilty  of  oppression  and 
tyranny  in  his  office  to  one  Charles  Hosl^ins  upon  an  alleged  contempt,  resulting 
in  the  suicide  of  the  said  Hoskins,  and  said  alleged  contempt  proceedings  being 
brought  for  the  purpose  of  breaking  down  and  injuring  one  W.  R.  Hoskins,  who 
was  charged  in  said  court  with  involuntary  bankruptcy,  but  who  was  defending 
and  resisting  such  charge. 

**  Specification  8. — That  said  Swayne  corruptly  purchased  a  house  and  lot  in 
the  city   of  Pensacola  while  the  said  house  and  lot  was  In  litigation  in  his  court 

"  Specification  9. — Ignorance  and  incompetency  to  hold  said  ixtsition.  Under 
this  specification  many  illustrations  could  be  given.  Among  them  a  case  in 
ii^ich  he  took  jurisdiction  in  admiralty  in  violation  of  the  treaty  between  the 
United  States  and  Sweden  and  Norway,  and  in  one  case,  that  of  Sweet  v.  Owl 
Commercial  CJompany,  in  which  he  charged  the  jury  to  exactly  and  diametrically 
conflicting  theories  of  law. 

"  Specification  11. — That  said  Swayne,  by  reason  of  his  absence  from  the 
State,  failed  to  hold  the  term  of  court  which  should  have  been  held  at  Talla- 
hassee in  the  fall  of  the  year  1902,  during  the  months  of  November  or  December. 

"'Specification  12. — ^That  the  said  Charles  Swayne  has  been  guilty  of  conduct 
unbecoming  an  upright  Judge  in  that  he  has  procured  as  indorsers  on  his  note, 
for  thei[)urpo8e  of  borrowing  money,  attorneys  and  litigants  having  cases  pend- 
ing in  his  court. 

**  Specification  13. — That  the  said  Charles  Swayne  has  been  guilty  of  malad- 
ministration in  the  affairs  of  the  conduct  of  his  office;  that  he  has  discharged 
people  convicted  of  crime  in  his  court.  Illustration,  case  of  Alonzo  Love,  con- 
victed in  the  year  of  1902  of  perjury." 

The  committee,  on  February  10,  1904,  proceeded  to  Florida  to  tnkc  testimony 
in  support  of  said  charges  and  examined  many  witnesses  and  received  a  large 
amoiint  of  docanwntary  evidence.  After  n^ceiviug  all  the  evidence  and  hearing 
argoineDts  for  and  against  the  matters  set  forth  in  said  specifications  your 
committee  met  to  consider  the  same,  and  we  all  agreed  that  8i)eci flea t ions  num- 
bered 2,  3,  6,  7,  8,  9,  11,  12,  and  13  were  not  proven  or  were  not  of  sufficient 
grarity  to  warrant  impeachmeut  charges  being  made. 

The  majority  of  the  commJltee  were  of  the  ojunion  that  specifications  1,  4, 
and  5  had  been  proven ;  that  Judge  Swayne  also  had  wrongfully  granted  a  con- 
tinuance in  the  case  of  W.  H.  Hoskins,  a  bankrupt,  when  he  desired  to  go  to 
trial,  and  refused  to  hear  his  witnesses,  and  that  charges  of  impeachmeut  against 
him  on  these  groimds  should  be  preferred. 

Prom  this  I  dissented,  because  I  did  not  believe  that  the  evidence  and  the 
law  warranted  such  a  conclusion.  I  looked  upon  the  impeachment  of  a  Federal 
judge  as  a  very  serious  matter,  the  proceeding  being  a  quasi  criminal  one,  and 
felt  that  before  charges  should  be  preferred  that  the  mind  should  be  satisfied 
beyond  a  reasonable  doubt  and  to  a  moral  certainty  of  the  truth  of  the  matters 
aUeged,  and  that  said  matters  should  be  of  a  most  serious  charactiT.  if  not  a 
high  crime  or  misdemeanor,  of  such  a  willftil  and  intentional  misbehavior  in 
oiBce  as  to  amount  to  a  denial  of  justice  to  litigants  or  to  cast  discredit  upon 
the  court  and  to  cause  a  loss  of  confidence  in  the  honesty,  integrity,  and  morality 
of  the  Judge.  I  could  ndt  persuade  myself  to  believe  that  every  error  made  by 
the  court  or  every  mistake  made  by  him  in  the  discharge  of  his  high  duties 
should  be  considered  sufficient  grounds  to  Impeach  him.  I  realize  that  even  the 
Judge  of  a  court  is  liable  to  err,  both  as  to  law  and  facts;  that  his  decisions  are 
not  always  correct;  that  his  judgments  are  likely  to  be  wrong  and  oppressive; 
and  that  he  may  exercise  his  discretion  in  such  a  manner  as  to  defeat  justice. 

If  a  Judge  were  to  be  impeached  for  every  error  which  he  committed  that  in- 
flicted injury  upon  others  Congress  would  have  to  remain  in  constant  session 
and  it  would  be  the  busiest  court  in  the  world.  If  every  judge  who  has  wrong- 
folly  found  a  person  guilty  of  contempt  should  be  cited  to  appear  before  the 
bar  of  the  Senate  to  answer  charges  of  Impeachment  the  business  of  that  body 
would  be  blocked  for  many  a  day.  How^  long  would  the  authority  of  our  courts 
and  their  decrees  be  respected  if  every  dissatisfied  litigant  and  every  person 
found  guilty  of  contempt  could  come  to  Congress,  introduce  a  resolution  with  a 
great  flourish  of  trumpets  charging  the  judge  with  ignorance,  corruption, 
tyranny,  incompetency,  and  dishonesty,  and  thereupon  the  judge  be  investigated 
and  brought  before  the  bar  of  the  Senate?  The  dignity  of  the  courts  un]sl  be 
maintained  and  their  judgments  and  decrees  must  be  respected.    Therefore 
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Congress  should  be  very  guarded  and  careful  in  preferring  charges  of  impeadh 
ment.  The  case,  to  warrant  such  charges,  should  be  a  very  strong  one,  and  be- 
fore Congress  acts  there  should  remain  no  reasonable  doubt  that  the  judge 
against  whom  complaint  has  been  made  has  willfully,  knowingly,  and  inten- 
tionally been  guilty  of  serious  misbehavior  in  office,  or  has  been  guilty  of  some 
high  crime  or  misdemeanor. 

With  this  rule  in  my  mind.  I  have  carefully  considered  all  of  tlie  evidence 
submitted  and  I  can  not  say  that  I  feel  satisfied  therefrom  that  Judge  Swnyne 
has  misbehaved  in  office;  that  he  has  been  guilty  of  any  high  crime  or  misde- 
meanor ;  that  he  has  been  corrupt,  tyrannical,  or  oppressive ;  or  that  his  conduct 
is  unbecoming  a  Judge.  Neither  am  I  prepared  to  say  that  in  the  matters 
charged  against  him  by  the  majority  that  he  has  committed  any  error  of  law 
or  that  he  acted  in  a  tyrannical,  vindictive,  or  oppressive  manner.  Neitiier  do  I 
believe  that  the  evidence  in  the  case  warrants  the  action  taken  by  the  majority 
or  is  sufficient  to  cause  the  House  of  Rei)resen  tat  Ives  to  prefer  charges  of  im- 
I)euchment,  and  to  substantiate  this  belief  I  shall  now  consider  the  evidence  in 
connection  with  charges  preferred  by  the  majority  and  the  rules  of  law  g:ov«n- 
Ing  the  same. 

NONBESIDENGE. 

First,  as  to  the  charge  of  nonresidence  and  the  Inconvenience,  annoyance. 
Injury,  and  expense  to  litigants  in  his  court  by  reason  thereof : 

The  evidence  shows  that  in  the  year  1885  Judge  Swayne  moved  from  Penn- 
sylvania to  the  State  of  Florida  to  practice  law.  In  the  year  1890  he  was  ap- 
pointed district  judge  of  the  northern  district  of  Florida,  and  shortly  thereafter 
he  moved  to  St.  Augustine,  which  was  In  his  district.  In  June,  1894,  the  bound- 
aries of  the  district  were  changed,  and  St.  Augustine  became  a  part  of  the 
southern  district  of  Florida.  After  this  Judge  Swayne  ceased  keeping  house  In 
St.  Augustine  and  stored  his  furniture.  He  went  to  Pensacola,  Fla.,  then  the 
largest  city  In  his  district,  and  requested  a  friend  to  place  his  name  on  the 
register  of  voters.  This  was  not  done.  From  1895  until  1900  Judge  Swayne 
did  not  own  or  rent  any  house  in  Pensacola,  or  in  his  district,  but  boarded  when 
there  In  hotels  and  with  jirivate  families. 

When  he  went  to  Pensacola  first  he  directed  Mr.  Marsh,  the  clerk  of  hte 
court,  to  find  him  a  suitable  house.  Mr.  Marsh  testified  that  he  tried  to  find 
a  house  from  October.  1895.  to  October,  1897,  but  could  not  get  a  suitable  one. 
After  that  he  tried  to  buy  a  house  for  him,  and  sought  to  purchase  the  Wright 
house,  the  Piagio  house,  and  the  Chipley  house,  but  failed  to  get  either.  Capt. 
Northrup  testified  that  when  Judge  Swayne  first  came  to  Pensacola  he  asked 
him  to  get  for  him  a  suitable  house,  and  that  he  took  Judge  Swajnae  In  hlsbuegy 
and  drove  him  about  to  find  a  house,  but  failed. 

In  1900  he  rented  a  house  from  Thomas  C  Watson  &  Co..  put  his  household 
furniture  in  it,  and  paid  rent  and  insurance  until  May,  1903,  when  he  moved 
into  a  house  purchased  by  his  wife  and  where  he  now  lives.  There  is  no  direct 
and  positive  evidence  or  any  evidence  at  all  that  from  the  year  1895  down  to 
May,  1903,  Judge  Swayne  had  a  home  anywhere  in  the  T'nited  States  excepting 
in  Florida.  During  a  part  of  this  time  his  family  were  In  Europe.  They  lived 
with  him  for  a  short  period  in  Pensacola,  and  his  son  came  and  lived  with  him 
for  a  while. 

In  the  resolution  it  is  charged  that  during  this  time' he  resided  in  Delaware 
or  Pennsylvania,  but  no  evidence  of  this  kind  was  offered,  and  it  Is  very  evi- 
dent if  Judge  Swayne  resided  in  either  State  and  made  his  home  there  that  it 
would  have  been  a  very  easy  matter  to  have  established  that  fact  by  an  abund- 
ance of  proof.  A  list  of  witnesses  to  prove  that  ho  resided  In  Delaware  was 
furnished  the  committee,  but  none  were  called,  and  the  iirosecutiou  rested  with- 
out ofl'ering  to  call  any  of  them,  hence  it  is  reisoiiable  to  snpi)ose  that  it  conU 
not  he  proven  that  Judge  Swayne  resided  in  that  State.  In  fact,  he  says  he 
left  Delaware  in  1S*)7  and  has  never  since  that  date  made  his  home  there- 
Judge  Swayne  must  have  a  residence  somewhere.  He  established  a  residence 
in  Florida  in  1885,  and  there  is  no  proof  that  he  ever  left  that  State  to  make 
hhi  home  elsewhere,  or  that  he  intended  to  do  so. 

The  fact  that  he  went  North  every  summer  to  spend  his  vacation,  or  l>e  with 
his  aged  mother,  does  not  prove  that  he  changed  his  residence,  because  this  is  a 
practice  followed  by  some  of  the  Federal  judges  In  the  South.  The  heat  of  that 
countrj'  becoming  "intolerable,  they  go  North  during  the  summer  months.  In 
1000  he  moved  his  furniture  into  a  house  in  Pensncola  rented  from  Thomas  C 
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Watson  &  Ck>.,  and  for  three  years  paid,  the  rent  He  boarded  at  times  in  the 
Escambia  Hotel  and  part  of  the  time  In  private  boarding  booses  dnring  the 
time  he  was  in  Pensacola.  The  records  of  the  court  show  that  he  averaged 
about  two  months  each  year  in  his  district  in  the  actual  trial  of  cases;  that 
he  usually  came  to  Pensacola  a  day  or  two  before  the  term  of  court,  and  after 
the  term  was  over  would  depart.  It  also  appears  in  evidence  that  he  would 
return  to  Pensacola  also  at  times  when  the  court  was  not  in  session  and  be- 
tween terms. 

Now,  then,  it  being  charged  that  he  was  a  nonresident  of  the  district  and 
therefore  guilty  under  the  statute  of  a  crime,  to  wit,  a  high  misdemeanor,  it 
falls  upon  the  prosecution  to  prove  beyond  a  reasonable  doubt  that  Judge 
Swayne  did  not  reside  within  the  district,  but  maintained  a  residence  else- 
where, and  I  submit  that  absenting  himself  any  length  of  time  from  the  district 
does  not  alone  prove  that  he  is  a  nonresident  of  it.  The  prosecution  have  not 
shown  where  his  residence  is  If  It  Is  not  In  his  district.  Between  1895  and  1899 
Judge  Swayne  requested  parties  in  Pensacola — W.  H.  Northrup  and  Fred 
Marsh — ^to  find  for  him  a  suitable  residence,  and  they  testified  that  no  suitable 
place  could  be  found.  He  also  attempted  to  purchase  a  house  and  also  took 
some  steps  toward  building  one.  This  clearly  shows  the  intent  on  the  part  of 
Judge  Swayne  to  reside  in  his  district,  and  surely  a  man's  intent  alwnys  controls 
on  a  question  of  residence.  Residence  is  clearly  a  question  of  intent  A  man 
chooses  his  own  residence,  and  that  residence  remains  until  he  decides  to  have 
another.  There  is  no  evidence  that  Judge  Swayne  had  no  intent  to  establish 
his  residence  In  Florida  and  in  his  district,  or  that  he  had  any  intent  to  estab- 
lish it  somewhere  else.  That  he  paid  no  taxes  or  did  not  vote  is  not  conclusive 
that  he  did  not  reside  in  his  district.  Neither  are  necessary  to  establish 
residence. 

But  it  is  said  he  was  absent  from  his  district  nearly  10  months  during  each 
yenr.  But  this,  ns  said  before,  does  not  prove. his  residence  was  not  there. 
Well,  it  is  said,  it  is  a  strong  circumstance  and  it  proves  that  be  was  neglecting 
his  business;  that  he  was  not  discharging  the  duties  of  his  office,  and  from  this 
fact  he  should  be  impeached.  Let  us  see.  It  is  true  that  Judge  Swayne  was 
absent  from  his  district,  and  for  months;  but  it  is  not  true  that  litigants  in  his 
court  sufTered  great  or  any  inconvenience  thereby,  or  that  they  suffered  any 
loss.  Judge  Swayne  tells  us  the  reason  why  he  was  away,  and  where  he  was. 
He  was  on  duty.  He  was  not  on  a  vacation,  enjoying  the  quiet  and  rest  of 
Gayencourt,  Del.,  or  idling  away  his  time  in  seeking  pleasures,  but  he  was  on 
doty  most  of  the  time.  Under  the  law  the  circuit  judge  of  a  district  may  order 
a  district  judge  to  go  into  other  districts  and  hold  court,  and  also  to  sit  on  the 
circuit  court  of  appeals. 

The  records  in  this  case  show  that  Judge  Pardee  and  Judge  McCormlck 
ordered  Judge  Swa3nie  to  hold  court  in  Alabama,  Texas,  and  Louisiana  at  differ- 
ent times,  and  also  to  sit  on  the  circuit  court  of  appeals,  and  that  he  obeyed  this 
order,  as  it  was  his  duty  to  do.  The  certificates  of  the  clerks  of  different  courts 
in  the  States  just  named  show  when  Judge  Swayne  held  court  therein,  and  here 
follows  the  record,  not  giving  the  States  and  courts,  which  can  be  obtained,  but 
the  number  of  months  in  which  he  held  court  in  each  year  in  said  States  and 
out  of  his  district  commencing  with  1895 : 

"iiS.QJ. — ^April,  May,  November,  and  December,  four  months. 
**J896. — January.  February,  March.  April,  May,  June,  November,  and  Decem- 
ber, eight  months. 

'1897, — ^January,  February,  March,  April,  May,  June,  and  July,  seven  months. 
*JP98. — January,  February,  March,  April,  May,  November,  and  December, 
seven  months. 

"1899, — ^January,  February,  March,  April,  May,  June,  October,  and  November, 
eight  months. 

"1900, — January,  May,  June,  September,  October,  and  December,  six  months. 
"1901, — September. 
"190S. — January  and  February." 

Holding  court  for  two  months  on  an  average  in  his  own  district  would  make 
lilm  holding  court  on  an  average  of  about  nine  months  each  year.  And  this,  it 
must  be  admitted,  is  a  good  record  for  holding  court  in  the  Southern  States. 
A  large  part  of  the  other  three  months,  no  doubt,  were  used  by  the  court  in 
preparing  decisions  and  taking  a  vacation,  unless  he  decided  all  of  his  cases 
from  the  l)ench,  which  is  not  likely.  The  record  also  shows  that  not  only  did 
lie  hold  court  hi  other  districts  seven  and  eight  months  during  the  year,  but 
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when  the  time  for  holdtni?  court  in  his  own  district  arrived  that  he  went  there 
and  dlspntched  all  of  the  business  and  kept  his  docket  clear.  What  does  the 
majority  want  to  Impeach  him  for?  Because  he  was  absent  from  his  district 
under  orders;  because  he  only  worked  9  and  10  months  a  year  holding  court: 
because  he  kept  his  docket  clear;  because  he  did  not  work  hard  enough?  No; 
certainly  these  can  not  be  the  reasons.  Then  what  are  they?  If  litigantit 
were  subjected  to  "inconvenience,  annoyance,  injury,  and  expense,"  as  stated 
in  the  specifications,  during  the  time  he  was  absent  from  his  district  under 
orders  from  Judges  Pardee  and  McCormick,  then  whose  fault  was  it?  And 
what  right  have  parties  to  make  this  the  basis  for  charges  of  impeachment: 
and  what  just  reason  can  this  committee  give  to  accept  the  same  as  snffici^it 
for  preferring  charges? 

Now,  the  presumption  of  law  is  that  Judge  Swayne  is  a  resident  of  his  dis- 
trict. As  long  as  a  party  retains  an  office  which  he  holds  during  good  behavior 
he  is  presumed  to  continue  his  domicile  in  the  place  where  he  is  to  exercise 
his  functions.  (Oakey  v.  Eastin.  4  La.,  60.)  This  presumption,  as  already 
stated,  must  l>e  overcome  by  evidence  sufficiently  strong  to  satisify  the  mind 
beyond  a  reasonable  doubt,  because  under  the  statute  it  is  made  a  high  mis- 
demeanor not  to  reside  in  the  district.  It  can  not  be  overcome  by  hearsay  evi- 
dence or  by  opinions  of  parties,  as  sought  to  be  done  in  this  case,  but  by  foitis- 
f&ctory  evidence  which  is  competent  and  relevant.  One  may  be  considered  as 
dwelling  and  having  his  home  in  a  certain  town,  though  he  has  no  particular 
choice  there  as  the  place  of  his  fixed  abode.  (2  Me.  Repts.,  411.)  A  man  is 
not  prevented  from  obtaining  a  residence  in  a  place  where  he  goes  to  perma- 
nently make  his  home  by  the  fact  that  his  wife  and  children  remain  in  his  old 
home.     (1  Bond,  578.) 

Neither  does  absence  from  n  man's  place  of  business  for  a  reasonable  time 
cfiuae  him  to  lose  or  forfeit  his  residence  there.  Of  course,  the  judge's  resi- 
dence must  be  a  legal  one  as  distinguished  from  a  constructive  one,  and  his 
intent,  coupled  with  his  acts,  go  to  make  up  this  residence;  that  he  pays  no 
taxes  or  does  not  vote  is  not  evidence  sufficient  to  rebut  the  presumption  of  his 
residence.  He  may  not  have  any  property  to  pay  taxes  on.  and  may  not,  under 
some  circumstances,  care  to  vote.  When  a  judge  goes  to  a  place  avowedly  for 
the  purpose  of  making  it  his  home,  requests  others  to  try  and  rent  him  a  suit- 
able house  in  which  to  live,  endeavors  to  purchase  a  suitable  place  when  he 
Icams  he  can  not  rent  one,  contemplates  building  a  home  when  he  can  not 
buy,  and  finally  succeeds  in  reuting  a  house  which  he  moves  into  and  pays  rent 
thereon  for  three  years,  and  finally  occui)ies,  with  his  family,  a  house  par- 
chased  by  his  wife,  surely  must  have  established  the  fact  that  it  was  his  in- 
tent in  good  faith  to  make  his  home  in  that  place,  and  in  the  absence  of  a  very 
strong  showing  it  must  be  conceded  that  he  has  established  a  residence  there- 
Having  established  this  residence  he  can  not  lose  it  because  his  duties  as  a 
judge  required  him  to  hold  court  in  other  Btates  within  the  circuit  in  which  his 
district  is  for  seven  and  eight  months  a  year,  or  by  spending  a  vacation  daring 
the  hot  months  of  July  and  August  with  his  aged  mother  in  Delaware.  Under 
all  these  facts  it  can  not  be  said  that  Judge  Swayne  has  violated  the  statute, 
and  neither  has  he  made  any  excuses  for  his  nonresidence.  He  explained  his 
absence  from  the  district,  as  above  stated,  and  surely  this  can  not  be  urged  as 
a  sufficient  ground  for  his  impeachment. 
This  brings  me  to  the  other  question  stated  In  the  first  specification,  to  wit: 
"That  during  said  time  of  his  nonresidence,  by  such  nonresidence  he  has 
caused  great  inconvenience,  annoyance,  injury,  and  expense  to  litigants  In  his 
court,  not  so  much  by  failure  to  hold  terms  of  courts  as  by  failing  to  be  in 
reach  for  the  disposition  of  admiralty  and  chancery  matters,  and  other  matters 
between  terms  of  court  needing  disposition." 

Of  course,  if,  as  has  Just  been  stated,  he  was  absent  under  orders  holding 
court  elsewhere,  he  Is  to  be  excused.  But  what  are  the  facts  on  this  question? 
J.  E.  Wolfe,  a  United  States  district  attorney  from  1805  to  1898  and  for  two 
years  thereafter  assistant  district  attorney,  speaking  of  the  loss  and  incon- 
venience to  litigants  caused  by  the  absence  of  Judge  Swayne  from  the  district 

says: 
**  I  do  not  know  of  any  case  In  which  there  has  been  an  embarrassment  on 

account  of  Judge  Swayne's  absence,  and  I  do  not  know  of  any  civil  proceeding 

in  which  litigants  were  damaged  or  Injured  by  the  absence  of  the  jndige." 
Mr.  Marsh,  the  clerk  of  the  court,  was  asked  this  question  (237  of  record) : 
"  Q.  Do  you  know  of  any  loss  to  litigants  by  any  inconvenience  resulting  by 

reason  of  the  absence  of  Judge  Swayne ?~A.  Never  a  complaint,  except  in  one 
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iiistaDce,  and  that  was  the  sigDing  of  a  bill  of  exceptions  •  *  *  when  Judge 
Swayne  was  holding  a  term  of  court  in  Waco,  Tex.  I  shipped  the  bill  to  him 
and  it  was  signed  and  returned  in  time." 

W.  A.  Blount,  one  of  the  leading  lawyers  of  Florida,  says : 

**  Whether,  as  a  matter  of  fact,  his  absence  has  resulted  in  injury  or  expense, 
I  do  not  know.  I  can  not  say  now  if  any  cases  bave  been  delayed  by  his 
ahflenee." 

B.  S.  I^iddon,  one  of  the  attorneys  for  the  prosecution,  attempted  to  show 
that  he  had  a  case  which  he  was  forced  to  settle  because  the  Judge  was 
absent,  and  that  he  had  a  good  defense  to  it.  He  said  the  action  was  com- 
menced in  the  summer,  and  that  Judge  Swayne  would  not  return  until  Novem- 
ber. The  facts  are,  as  finally  admitted  by  the  witness  when  confronted  with 
the  record,  that  the  suit  w»s  commenced  on  January  25,  1^7,  after  the  court 
liad  adjourned  on  January  9;  that  It  was  settled  in  February,  and  that  the  court 
returned  from  Texas  where  he  had  been  ordered  to  hold  court,  and  held  a 
term  of  court  in  Pensacola  on  March  6. 

Another  lawyer  for  the  prosecution,  Mr.  Davis,  was  put  on  the  stand  to 
testify  to  inconvenience  caused  litigants  by  the  judge's  absence.  He  complained 
that  he  could  not  get  a  bill  of  exceptions  signed  readily  because  the  court  was 
absent  in  Delaware.  It  appears  from  the  evidence  that  the  delay  was  caused 
by  the  fault  of  Mr.  Davis  by  not  incorporating  into  the  bill  certain  documentary 
evidence  which  the  court  directed  to  be  included  in  It,  but  even  then  the  bill 
was  signed  in  time  and  no  loss  followed  to  anyone.  One  Marshall  was  sworn 
as  a  witness  to  prove  that  he  was  forced  to  settle  a  bankruptcy  case  owing  to 
the  fact  that  he  c^uld  not  get  a  hearing.  A  short  time  after  the  matter  was 
commenced  the  judge  was  holding  a  term  of  court  and  >farshall  never  asked 
to  be  heard.  I  have  cited  the  only  three  instances  shown  by  the  prosecution 
to  substantiate  this  charge.  All  amounted  to  nothing;  and  it  is  quite  evident, 
with  the  great  industry  of  the  gentlemen  behind  this  movement,  that  If  there 
was  anything  to  support  the  charge  they  would  have  found  It. 

CONTEMTT   of   O'NEAL. 

Second.  The  majority  contend  that  Judge  Swayne  should  be  impeached  be- 
cause he  found  W.  C,  O'Neal  guilty  of  contempt  and  sentenced  him  to  jail;  that 
there  is  no  law  authorizing  such  a  judgment,  and  that  the  judge  acted  arbi- 
trarily and  oppressively.  I  can  not  agree  with  the  majority  either  as  to  their 
construction  of  the  law  or  as  to  the  facts.  They  have  stated  the  strongest  case 
possible  in  this  matter  against  Judge  Swayne  without  inquiring  if  the  record 
does  not  contain  facts  to  justify  his  conduct  and  to  uphold  his  judgment.  The 
facts  are  these: 

On  the  29th  day  of  August,  1902,  one  Scarritt  Moreno  filed  In  the  district 
court  for  the  northern  district  of  Florida  his  petition  In  bankruptcy.  On  Sep- 
tember 15,  1902,  one  Adolph  Greenhut  was  appointed  trustee  of  the  estate  of 
said  bankrupt  That  the  said  Greenhut,  as  such  trustee,  in  carrying  out  the 
implied  orders  of  the  court  appointing  him  and  in  the  discharge  of  his  duties 
to  collect  and  recover  the  assets  of  the  bankrupt,  commenced  an  action  in  equity 
for  the  purpose  of  having  a  certain  deed  of  property  purchased  by  said  bank- 
rupt in  the  name  of  his  wife  and  to  have  certain  mortgages  thereon  declared 
null  and  void. 

The  American  National  Bank  of  Pensacola  was  made  a  party  defendant  in 
this  action.  W.  C.  O'Neal  was  the  president  of  the  bank.  The  action  was  com- 
menced Saturday  afternoon,  October  18,  1902.  On  the  following  Monday  morn- 
ing the  said  W.  C.  O'Neal,  when  passing  the  office  of  the  said  Greenhut,  where 
were  kept  the  papers  of  said  estate  and  the  business  thereof  transacted,  stopped 
and  said  to  Greenhut  that  he  wished  to  speak  to  him,  and  Greenhut  replied,  "  I 
will  see  you  right  now,"  and  both  gentlemen  stepped  into  Mr.  Greenhut's  ofllce. 
What  transpired  in  that  office  was  only  seen  by  Greenhut  and  O'Neal,  and  their 
statements  are  conflicting,  O'Neal  testifying  that  he  went  in  there  to  reproach 
Greenhut  for  commencing  the  action,  that  hot  words  passed  beween  them,  and 
that  Greenhut  threatened  to  do  him  up;  that  as  he  started  to  leave  the  office 
he  turned  around  and  told  Greenhut  that  he  had  lied  about  the  Moreno  accei)t- 
ance  and  that  Greenhut  then  struck  him,  and  he  pushed  him  away;  and  as  he 
rushed  upon  him  again  he  drew  his  pocketknife  and  cut  Greenhut  in  self- 
defense. 

Gre«ihut,  in  his  affidavit,  says  that  O'Neal  went  In  his  office  with  him,  where 
he  kept  and  had  the  custody  of  the  papers,  books,  etc.,  relating  to  and  con- 
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nected  witb  the  books  of  said  Moreno,  bankrupt ;  that  he  asked  him,  Greenhut, 
trhjr  he  had  commenced  the  action  against  the  American  National  Bank*  and 
made  the  remark  that  he  would  settle  with  him,  or  will  settle  the  matter,  and 
that  0*Neal  then  started  to  walk  out,  and  that  Greenhnt,  not  knowing  of  his 
imrpose,  followed.  Then  when  at  the  doorway  0*Neal,  without  any  proyocation, 
turned  and  wheeled  suddenly  about  ¥rlth  his  knife  in  his  hand  and  struck  at 
his,  Greenhut's,  throat,  cutting  him  at  a  point  behind  the  left  ear,  cutting 
through  a  portion  of  it,  thence  across  the  left  cheek  to  the  comer  of  the  mouth, 
stabbed  him  four  times,  inflicting  serious  injuries  upon  him  which  prevented 
him  from  attending  to  his  duties  as  a  trustee.  Serenteen  or  eighteen  days  after 
this  assault  the  said  Greenhut  filed  in  Judge  Swayne's  court  an  aflldavit  of 
which  the  following  is  a  copy : 

"UwiTED  States  of  America, 

"  yorthem  District  of  Florida,  City  of  Pensacola,  as: 

'*Adolph  Greenhut,  of  the  city  of  Pensacola.  in  the  district  aforesaid,  being 
duly  sworn  according  to  law,  on  his  oath  doth  depose  and  say : 

"  That  therefore,  to  wit,  on  the  29th  day  of  August,  1902,  one  Scarritt  Moreno 
filed  in  the  honorable  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  at  Pensacola,  his  petition  to  be  adjudicated  a  bank- 
rupt and  to  obtain  the  benefits  of  the  acts  of  Ck)ngres8  of  the  United  States  re- 
lating to  bankruptcy.  That  thereafter  such  proceedings  were  had  upon  said 
petition  in  said  United  States  district  court  that  on  September  15,  1902,  afiOant 
was  duly  appointed  trustee  of  the  estate  of  the  above-named  Scarritt  Moreno, 
bankrupt,  which  said  appointment  of  deponent  as  trustee  was  then  and  there 
approved  by  the  said  court. 

"  That  thereafter,  to  wit,  on  the  day  and  year  last  aforesaid,  atfiant  accepted 
said  appointment  and  filed  his  bond  as  such  trustee,  which  said  bond  was  duly 
approved  by  E.  K.  Nichols,  Esq.,  referee  in  bankruptcy,  and  at  the  same  time 
deponent  took  the  oath  of  office  as  required  by  law,  and  thereupon  he  became 
charged  with  the  duties  and  clothed  with  the  authority  appertaining  to  a  trus- 
tee in  bankruptcy  under  the  laws  of  the  United  States,  and  from  thence 
hitherto  has  occupied  and  is  now  occupying  said  trusteeship,  amenable  to  and 
subject  to  the  orders  of  the  said  the  honorable  district  court  of  the  United 
States  in  and  for  the  northern  district  of  Florida. 

"  That  afltont  was,  by  his  counsel,  advised  that  it  was  his  duty  as  trustee  of 
the  estate  of  said  Scarritt  Moreno  as  aforesaid  to  institute  a  certain  suit  or 
action  in  equity  for  the  purpose  of  having  certain  property  purchased  by  the 
said  Scarritt  Moreno,  bankrupt,  the  title  to  which  was  taken  by  the  said  Scar- 
ritt Moreno  in  the  name  of  his  wife,  brought  into  the  said  United  States  dis- 
rict  court  as  a  part  of  the  estate  of  said  bankrupt,  to  be  there  administered  as 
required  by  law,  and  for  the  further  purpose  of  having  certain  mortagges  on 
said  property  decreed  and  declared  to  be  null,  void,  and  of  no  effect.  That  there- 
upon,  in  the  afternoon  of  Saturday,  the  18th  day  of  October,  1902,  throu^  his 
counsel,  he,  as  trustee  as  aforesaid,  and  in  the  performance  of  his  duty  as 
aforesaid  as  an  officer  of  the  said  United  States  district  court,  caused  to  be 
filed  in  the  circuit  court  of  Escambia  County,  State  of  Florida,  his  certain  bill 
of  complaint,  therein  and  thereby  among  other  things  asking  the  relief  above 

referred  to* 

"  That  by  the  advice  of  his  counsel.  Scarritt  Moreno,  Susie  R.  Moreno,  his  wife, 
the  American  National  Bank  of  Pensacola,  the  Citizen's  National  Bank  of  Pensa- 
cola, and  others,  were  made  parties  defendant  in  and  to  said  bill  of  complaint, 
and  that  upon  the  filing  of  the  said  bill  of  complaint  suit  was  commoiced 
against  the  defendants  named  in  said  bill  of  complaint.  That  all  of  the  pro- 
ceedings above  referred  to  were  taken  and  had  by  affiant  as  an  officer  of  the 
district  court  of  the  United  States  in  and  for  the  northern  district  of  Florida 
and  in  the  due,  proi)er,  and  faithful  performance  of  his  duty  as  such  officer,  and 
were  necessarily  had  and  taken  under  the  law  and  his  oath  of  office. 

"  That  on  Monday,  the  20th  day  of  October,  A.  D.  1902,  between  the  hours  of 
0  and  10  o'clock  a.  m.»  affiant  was  standing  In  the  door  of  the  office  of  the  store 

owned  and  conducted  by  hlni,  situated  at  No. East  Government  Street,  in 

the  city  of  Pensacola  aforesaid,  which  said  office  was  occupied  by  deponent. 
among  other  things,  for  the  purpose  of  performing  the  duties  devolving  npon 
him  as  trustee  as  aforesaid,  and  In  which  said  office  this  deponent  kept  and 
had  the  custody  of  the  paiwrs,  books,  etc.,  relating  to  and  connected  with  the 
estate  of  said  Scarritt  Moreno,  bankrupt.  In  deponent's  hands  as  trustee  as 
aforesaid ;  that  at  the  said  time  dei)ouent  was  engaged  In  conversation  with  one 
vu>x  Lischkoff.  when  one  W.  C.  O'Neal,  who  was  at  the  said  time  president  of 
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said  Aiaerican  NatloDal  Bank  of  Pensacola,  one  of  the  defendants  in  tiie  action 
or  suit  heretofore  referred  to,  approached  to  where  affiant  was  standing  and 
conversing  as  aforesaid,  and  stated  to  affiant  that  as  soon  as  he,  affiant,  was  at 
liberty,  he,  said  O'Neal,  desired  to  speals  to  him.  Thereupon  affiant  stated,  in 
effect,  that  said  O'Neal  could  speak  to  him  then,  and  affiant  entered  his  said 
office  and  stood  alongside  of  a  standing  desk  about  5  feet  from  the  door  of 
said  office. 

"  Said  O'Neal  followed  affiant  into  said  office  and  stood  opposite  to  affiant,  and 
distant  only  a  few  feet  That  thereupon  said  O'Neal  in  effect  asked  this  affiant 
why  he,  affiant,  had  brought  the  name  of  his,  the  American  National  Bank,  into 
the  Moreno  suit  (meaning  thereby  the  suit  above  referred  to,  brought  by  affiant, 
as  trustee,  against  Scarrltt  Moreno  and  others) ;  that  affiant  replied  that  he, 
O'Neal,  could  see  his,  affiant's,  attorneys  in  relation  thereto;  that  said  O'Neal 
made  some  remark  to  the  effect  that  he  would  not  do  so,  and  stated  to  affiant  that 
he,  i^fflant,  was  no  gentleman ;  that  affiant  thereupon  said  that  he,  affiant,  was  as 
much  of  a  gentleman  as  he,  the  said  O'Neal ;  that  thereupon  said  O'Neal  said 
well  settle  the  matter,  and  turned  about  as  if  he  intended  to  leave  the  premises 
of  deponent,  walking  toward  the  door  of  said  office  and  out  upon  the  sidewalk ; 
that  affiant  had  no  thought,  idea,  or  suspicion  that  said  O'Neal  intended  any 
personal  violence  toward  him,  and  quietly  started  forward  from  where  he  was 
so  standing  as  aforesaid  toward  the  door  of  said  office  leading  into  the  street. 

"That  affiant  barely  reached  the  doorway  of  said  office  when  said  O'Neal, 
without  any  provocation,  without  any  notice  to  deponent  of  his  murderous  In- 
tention, turned  and  wheeled  suddenly  about  with  his  knife  in  his  hand,  and, 
with  Intent  to  kill  and  murder  deponent,  struck  at  his,  deponent's,  throat  with 
said  knife,  and  cut  deponent  at  a  point  behind  the  left  ear,  cutting  throiigh  the 
lower  portion  of  said  left  ear,  then  across  the  left  cheek,  ending  at  left  comer 
of  mouth;  and  immediately  thereafter  said  O'Neal  cut  and  stabbed  deponent 
four  further  times:  (1)  On  left  side  over  lower  ribs,  (2)  upon  left  hip,  (3)  on 
left  elbow,  and  (4)  on  right  hand.  That  the  cuts,  wounds,  and  stabs  so  inflicted 
by  said  O'Neal  upon  deponent  were  of  a  serious  and  dangerous  character,  and 
from  said  time  to  the  present  deponent  has  been  unable  to  attend  to  and  per- 
form his  duties  as  trustee  as  aforesaid,  and  has  been  confined  to  his  home, 
except  for  a  few  hours  on  two  or  three  different  days;  and  has  ever  since 
been  and  is  now  under  the  care  and  treatment  of  a  physician  who  Is  attending 
to  said  wounds. 

"  That  said  assault  and  attempt  to  murder  was  committed  by  said  O'Neal  as 
aforesaid  solely  because  and  for  the  reason  that  affiant,  as  an  officer  of  the 
United  States  district  court  in  and  for  the  northern  district  of  Florida,  had 
instituted  the  suit  above  set  forth  against  the  said  American  National  Bank  and 
others,  and  to  interfere  with  and  prevent  deponent  from  executing  and  per- 
forming his  duties  as  such  officer  of  said  court ;  and  the  said  O'Neal  did,  by  the 
said  murderous  assault,  Interfere  with  the  management  of  the  said  trust  by 
deponent  as  an  officer  of  the  said  court,  and  did  for  a  long  period  of  time,  to  wit, 
from  the  said  20th  day  of  October,  1902,  up  to  the  present  time,  by  reason  of  the 
injuries  inflicted  by  him  upon  deponent  as  aforesaid,  prevent  and  deter  deponent 
from  performing  the  duties  Incumbent  upon  him,  deponent,  as  such  officer,  and 
did  thereby  interfere  with  the  management  by  deponent  as  such  officer  of  the 
estate  of  the  said  Scarrltt  Moreno,  bankrupt 

"A.  Gkeknhut. 

"  Swo]:n  to  and  subscribed  before  me  this  7th  day  of  November,  A.  D.  1902. 

"  B.  K.  Nichols,  Referee  in  Bcmkruptcy."' 

To  this  affidavit  O'Neal  filed  an  answer,  a  copy  of  which  is  as  follows : 
"And  thereafter,  and  in  the  said  day,  to  wit,  on  the  22d  day  of  November, 

A.  D.  1902,  the  following  answer  was  filed  in  the  said  cause  by  the  respondent 

tlierein,  to  wit; 

*'  In  United  States  district  court,  northern  district  of  Florida,  at  Pensacola. 
In  re  role  upon  W.  O.  O'Neal  to  show  cause  why  he  should  not  be  punished 
for  contempt  upon  the  statement  set  forth  in  the  rule  and  the  affidavit  of 
A.  Gre^ihut,  thereto  attached* 


•« 


Respondent,  for  answer  to  the  rule  and  to  the  said  affidavit,  says : 
"  1.  That  he  knows  in  part  and  presumes  in  part  that  the  allegations  of  the 

first  paragraph  of  the  said  affidavit  are  true. 

"  2.  That  he  knows  in  part  and  presumes  in  part  that  the  allegations  of  the 

second  paragraph  of  the  said  affidavit  are  true. 
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it 


3.  That  tho  statemeots  in  the  third  paragraph  of  said  affidavit  are  in  part 
true  and  in  part  untrue,  and  that  the  following  statement  of  the  facts  leading 
up  to,  accompanying,  and  surrounding  the  affray  between  himself  and  the  said 
Greenhut  on  October  20,  1902  are  true: 

"That  the  said  Creenhut  had  been,  from  the  organization  of  the  American 
National  Bank,  of  Pensacola,  in  October,  1900,  a  stockholder  and  director 
thereof;  that  while  he  was  such  stockholder  and  director  the  said  bank  re- 
ceived from  the  said  Scarritt  Moreno  a  certain  mortgage  for  the  sum  of  $13,000 
to  secure  certain  indebtedness  due  or  to  become  due  by  the  said  Moreno  to  the 
said  bank ;  that  the  said  transaction  was  an  honest  and  bona  fide  transaction, 
and  that  the  said  Scarritt  Moreno  was  and  became  indebted  to  the  said  bank  in 
a  large  sum  of  money  secured  by  the  s&id  mortgage;  that  the  said  Greenhut 
was  cognizant  of  the  whole  of  said  transaction  and  knew  of  its  bona  fides  and 
honesty,  as  he  did  of  the  subsequent  bona  fide  transfer  thereof  to  Al&x:  Mc- 
Gowan,  S.  J.  Foshee,  and  H.  L.  Covington  for  a  large  consideration  paid  by 
them  to  the  said  bank,  and  that  the  bill  filed  by  the  said  Greenhut  as  trustee  as 
p foresaid,  was  filed  to  declare  the  said  mortgage  and  transfer  null  and  void, 
although  the  said  Greenhut  knew  them  to  have  been  entirely  honest,  straight,^ 
and  valid  transtictions. 

"That  prior  to  the  said  20th  of  October  said  A.  Greenhut  become  indorser 
upon  certain  negotiable  paper  of  the  said  Scarritt  Moreno  to  the  said  bank  to 
an  amount  of  about  $1,500;  that  the  said  Greenhut  refused  to  make  good  his 
said  indorsement  or  to  pay  to  the  said  bank  the  money  due  upon  said  paper  at 
its  maturity  or  thereafter,  and  before  the  said  20th  day  of  October  the  said 
bank  had  been  compelled  to  sue  him  in  the  circuit  court  of  Escambia  County, 
Fla.,  upon  said  paper,  and  that  in  the  said  suit  the  said  Greenhut  Interpoeed  a 
defense  which  this  respondent  believed  and  believes  to  be  untrue  and  known  to 
the  said  Greenhut  to  be  untrue. 

"  That  on  the  morning  of  the  20th  of  October,  1902,  resi>ondent  was  proceeding 
from  his  residence  to  his  office  in  the  said  bank,  in  the  direct  and  usual  path 
pursued  by  him,  and  he  saw  the  said  Greenhut  standing  at  the  door  of  his  said 
store  office  upon  the  said  path  of  respondent,  and  it  suddenly  occurred  to  re- 
spondent to  reproach  the  said  Greenhut  with  having  brought  the  suit  mentioned 
in  his  affidavit  against  the  said  bank,  when  he,  the  said  Greenhut,  knew  as 
aforesaid  that  there  was  no  foundation  therefor;  and  thereupon  the  respondent 
stated  to  the  said  Greenhut  that  he  wished  to  speak  to  him  as  soon  as  he  was 
at  liberty,  he  then  being  engaged  in  a  conversation  with  one  A.  Llschkoflf.  The 
said  Greenhut  answered  that  resi)oudent  could  speak  to  him  then,  and  both  he 
and  respondent  stepped  to  the  rear  of  the  said  Greenhut's  office,  when  the  re- 
spondent reproached  the  said  Greenhut  with  his  attitude  t^>ward  the  bank,  of 
which  he  had  been  a  stockholder  and  director,  both  In  his  refusal  to  pay  the 
negotiable  paper  hereinbefore  mentioned,  and  in  the  bringing  of  an  unfounded 
suit  against  it;  the  converwition,  however,  concerning  chiefiy  the  bringing  of 
the  said  suit  against  the  said  bank.  Hot  words  passed  between  the  said  re- 
spondent and  Siiid  Greenhut.  during  which  the  said  Greenhut  said  that  he  would 
*  do  respondent  up,*  to  which  re8i)ondent  answered  that  he  did  not  come  to  have 
a  disturbance  and  would  not  fight  in  his  office  except  in  self-defense,  but  that  if 
he  had  to  fight  he  would  do  so  if  the  said  Greenhut  would  come  out  upon  the 
street. 

**  When  the  respondent  turned  to  leave  the  office  and  when  he  had  nearly 
reached  the  door,  he  turned  and  said  to  the  said  Greenhut,  '  Well,  you  know 
how  you  lied  al>out  the  Moreno  acceptance,  for  you  said  that  you  would  pay  St/ 
the  Moreno  acceptance  being  the  negotiable  paper  hereinbefore  mentioned.  A» 
respondent  turned,  saying  this,  he  noticed  that  the  said  Greenhut  was  following 
him,  and  as  he  said  it  the  said  Greenhut,  who  was  short,  stout,  heavily  built, 
and  apparently  much  more  muscular  than  respondent,  struck  the  respondent, 
who  is  thin  and  feeble,  and  forced  him  against  the  railing  in  the  said  office. 
The  respondent  shoved  the  Haid  Greenhut  a  little  away  from  him.  but  he,  the 
said  Greenhut,  instantly  recovered  and  rushed  at  respondent  with  his  arm  up- 
lifted to  strike,  when  re^)ondent  drew  from  his  pocket  a  small  pocketknife  and 
opened  it,  in  order  to  protect  himself,  and  upon  said  Greenhut  niahing  upon 
him,  cut  him  therewith,  while  the  said  Greenhut  was  still  following  and 
endeavoring  to  strike  him. 

**  That  it  is  not  true  that  the  reapondoit  at  any  time  said  to  the  said  Greenhut 
that  he,  respondent,  would  settle  the  matter,  but  the  facts  are  as  hereinbefore 
stated ;  that  respondent  does  not  know  how  many  or  where  located  were  all  the 
wounds  Inflicted  with  said  knife  and  hence  he  is  unable  to  admit  or  deny  the 
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allegations  of  the  said  affidavit  relating  thereto ;  that  it  is  not  true  that  the  use 
of  the  said  knife  was  with  the  intent  to  kill  and  murder  the  said  Greenhut  or  to 
do  him  any  bodily  harm,  but  respondent  avers  that  it  was  entirely  from  the 
instinctive  desire  of  respondent  to  defend  himself  from  the  attack  of  a  larger 
and  more  powerful  man. 

'*  That  it  is  not  true  that  the  assault  charged  in  the  said  affidavit  was  com- 
mi.ted  by  the  respondent  solely  because  and  for  the  reason  that  the  said  Green- 
hut  had  instituted  the  suit  aforesaid  against  the  said  American  National  Bank, 
or  to  interfere  wiih  and  prevent  him,  the  said  Greenhut,  from  exercising  and 
performing  his  duties  as  an  officer  of  this  court;  that  in  truth  the  respondent 
never  contemplated  at  any  time  any  interference  wiih  the  said  Greenhut  as 
trustee  as  aforesaid,  or  contemplated  any  affray  with  the  said  Greenhut,  or 
any  personal  conflict  with  him  until  he  saw  the  threatening  attitude  of  the 
said  Greenhut  toward  him,  the  respondent,  as  hereinbefore  set  forth,  and 
iliat  so  far  as  respondent  can  determine  from  the  actions  of  (he  said  Greenhut, 
who  was  the  aggressor  as  aforesaid,  the  cause  of  the  said  affray  was  the  re- 
mark of  respondent  to  the  said  Greenhut  conceiving  the  said  Greenhut's  action 
in  repudiating  his  obligation  to  pay  the  said  acceptance. 

"And  respondent  disclaims  the  existence  on  his  part  at  any  time  of  any 
intent  to  interfere  with,  prevent,  impede,  or  delay  the  said  Greenhut  in  the 
prosecution  of  the  said  suit  against  the  said  bank,  or  kO  Interfere  with  or 
impede  or  prevent  him  in  anywise  in  the  execution  or  performance  of  any 
of  bis  duties  as  such  trustee,  and  specially  disclaim  any  intent  to  do  any  act 
which  might  savor  in  the  slightest  degree  of  contempt  of  this  honorable  court. 

*•  W.  C.  O'Neal. 

"  W.  G.  O'Neal,  being  duly  sworn,  says  that  he  has  read  the  foregoing  an- 
swer and  that  the  statements  therein  made  are  true. 

**W.  C.  O'Neal. 

"  Sworn  and  subscribed  before  me  this  18th  day  of  November,  A.  D.  1902. 
[seal.]  " Jno.  Pfeiffer,  Notary  Public" 

*^'On  the  9th  day  of  December  the  ma.ter  came  on  for  trial,  and  the  court, 
after  hearing  all  of  the  evidence  and  all  of  the  witnesses,  rendered  the  follow- 
ing Judgment : 

"And  afterwards,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  I  he  fol- 
lowing proceedings  were  had  in  open  court,  to  wit : 

"  In  the  matter  of  the  rule  upon  W.  C.  O'Neal  to  show  cause  why  he  should 
not  be  punished  for  contempt  of  this  court  as  to  the  matters  and  things  set 
forth  in  the  affidavit  of  Adolph  Greenhut. 

"This  cause  coming  on  to  be  heard  at  ihis  time  on  the  affidavit  of  Adolph 
Greenhut,  in  the  matter  of  the  bankruptcy  proceedings  in  the  estate  of  Scar- 
ritt  Moreno,  and  upon  the  rule  to  show  cause  why  he  should  not  be  punished 
for  contempt  of  this  court  issued  thereon  by  this  court  against  W.  C.  O'Neal, 
and  upon  the  answer  of  the  said  respondent,  W.  C.  O'Neal,  to  the  said  rule  and 
affidavit,  and  the  court  having  heard  the  testimony  and  the  witnesses  for  the 
prosecution  and  for  the  respondent,  and  after  argument  of  counsel  and  con- 
sideration by  the  court,  and  the  court  being  advised  in  the  premises,  the  court 
doth  find  as  follows : 

"  That  the  affidavit  of  Adolph  Greenhut,  upon  which  this  rule  was  granted, 
is  true,  and  that  the  resi>ondent  is  guilty  of  the  acts  and  things  set  forth  therein, 
in  the  manner  and  form  therein  alleged,  and  that  the  same  constitute  and  are 
a  substantial  contempt  of  this  court,  and  it  is  therefore 

"  Ordered,  adjudged,  and  directed  that  the  said  respondent,  W.  C.  O'Neal,  be 
taken  hence  to  the  county  jail  of  Escambia  County,  at  Pensjieola,  in  the  State 
of  Florida,  and  there  confined  for  and  during  the  period  of  sixty  days,  and 
that  he  stand  committed  until  the  term  of  his  sentence  be  complied  with  or 
until  he  be  discharged  by  due  process  of  law. 

"And  the  said  respondent,  W.  C.  O'Neal,  at  this  time  having  sued  out  his 
writ  of  error  to  the  Supreme  Court  of  the  t'nited  States,  and  made  and  en- 
tered into  a  bond  and  undertaking,  conditioned  as  required  by  law,  and  duly 
approved  by  this  court,  it  is  therefore  ordered  that  the  said  writ  of  error 
be  and  operate  as  a  supersedeas  to  the  judgment  heretofore  rendered  in  this 
cause." 

There  is  no  evidence  that  Judge  Swayne  acted  arbitrarily  in  the  matter,  that 
he  was  oppressive,  or  that  he  wrongfully  and  willfully  in  defiance  of  law  tried 
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the  action  and  pronounced  Judgment.  The  majority  of  the  committee  con- 
tend that  there  Is  no  law  to  warrant  the  decision  of  the  court;  that  no  contempt 
had  been  committed;  that  the  Judge  was  in  error;  and  for  these  reasons  and  be- 
cause he  made  a  mistake  in  the  law,  because  he  rendered  an  erroneous  Judg- 
ment, he  should  be  impeached. 

The  Judge  certainly  had  the  right  to  pass  on  the  credibility  of  the  wit- 
nesses and  certainly  had  the  right  to  believe  Greenhu/s  statement  in  prefer- 
ence to  that  of  0*Nears,  and  if  the  evidence  supported  the  allegations  of  <;reeii- 
hut's  affidavit — ^nnd  the  Judge  found  that  it  did — then  he  had  the  right  under 
the  law,  In  my  Judgment,  to  And  O'Neal  guilty  of  contempt. 

A  trustee  in  bankruptcy,  under  the  bankrupt  act,  is  made  an  officer  of  the 
court.  It  is  his  duty,  under  an  order  of  the  court  appointing  him,  to  commence 
any  actions  necessary  to  recover  property  belonging  to  the  bankrupt,  and  when 
he  commenced  such  an  action  he  is  acting  as  an  officer  of  the  court  and  under 
its  orders,  or  he  would  have  no  right  to  commence  and  prosecute  the  action 
at  all.  And  any  interference  with  him.  either  in  the  commencement  of  the 
action  or  in  its  prosecution,  is  a  resistance  by  a  party  to  a  lawful  order  of 
the  court  and  clearly  fklls  within  the  express  language  and  meaning  of  sec- 
tion 725  of  the  Revised  Sta  utes.  The  action  of  O'Neal  was  not  only  to  re- 
proach Greenhut,  but  to  frighten  and  terrorize  him  and  to  interfere  with  him 
in  the  lawful  discharge  of  his  duties  as  trustee  and  as  an  officer  of  the  court. 

Is  it  possible  that  the  court  may  direct  its  trustees  and  officers  to  commence 
an  action  to  recover  assets  to  be  distributed  by  the  court  to  credi  ors  and  can 
not  punish  for  contempt  a  party  who  stands  in  the  street  blocks  away  from  the 
courthouse  and  by  force  of  threats  intimidates  the  trustee  so  that  he,  through 
fear  of  i^ersonal  violence,  dare  not  commence  his  action?  Surely  such  cnn  not 
be  the  law,  and  such  is  not  the  law.    What  are  the  decisions  on  this  question? 

In  the  case  of  the  United  States  t;.  Anonymous,  reported  in  voluiue  21, 
Federal  Reporter  page  761,  it  Is  held  that  "  it  is  a  contempt  of  court  to  inter- 
rupt and  violently  break  up  the  examination  of  a  witness  before  an  examiner 
by  persisting  in  the  claim  to  dictate,  prompt,  and  control  the  answers  of  the 
witness.  It  is  also  a  contempt  to  insult  the  examiner  by  use  of  violent  lan- 
guage to  him  after  he  has  left  the  office  and  is  upon  the  street.  Noihing  in  the 
Revised  Statutes,  section  725,  has  taken  away  the  power  of  the  court  to  punish 
such  contempts." 

The  court,  on  page  771,  uses  this  very  strong  language,  which  applies  with 
great  force  to  the  O'Neal  case.    It  says : 

"  The  privilege  of  protection  to  all  engaged  in  and  about  the  business  of  the 
court  from  all  manner  of  obs  ruction  to  that  business  from  violence,  insult 
threats,  and  disturbance  of  every  character  is  a  very  high  one,  and  extends 
to  protect  the  persons  engaged  from  arrests  in  civil  suits,  etc.  It  arises  out 
of  the  authority  and  dignity  of  the  court  and  may  be  enforced  by  a  writ  of 
protection,  as  well  as  by  punishing  the  offender  for  contempt" 

The  court  further  on  says  if  the  misbehavior  was  not  in  the  presence  of  tlie 
court,  or  so  near  thereto  as  to  obstruct  the  administration  of  Justice,  it  was 
nevertheless  the  disobedience  or  resistance  by  a  party  to  a  lawful  order,  decree, 
or  command  of  the  court. 

In  the  case  of  In  re  Higgins,  reported  In  volume  27,  Federal  Reporter,  page 
443,  it  is  held  that  receivers  are  sworn  officers  of  the  court,  and  their  agents 
and  servants  in  operating  the  railways  are  pro  hac  vice  the  officers  of  the  court, 
and  that  it  is  well  settled  that  who  unlawfully  Interferes  with  property  in 
the  possession  of  the  court  Is  guilty  of  contempt  of  that  court,  and  it  is  equally 
W€^  settled  that  whoever  unlawfully  interferes  with  officers  and  agents  of  the 
court  in  the  full  and  complete  possession  and  management  of  property  in  the 
custody  of  the  court  is  guilty  of  a  contempt  of  the  court,  and  it  is  immaterial 
whether  this  unlawful  interference  comes  in  the  way  of  actual  violence  or  by 
intimidation  and  threats.  To  the  same  effect  are  the  cases  of  In  re  Acker 
(66  Fed.  Rep..  290)  and  In  re  Tyler  (149  U.  S.,  181). 

One  of  the  most  interesting  decisions  on  this  question  of  the  power  of  the 
court  to  punish  for  contempt  is  by  Judge  Jones,  of  Alabama,  and  reported  in 
volume  120,  Federal  Reporter,  page  130,  ex  parte  McLeod.  This  case  discusses 
the  causes  that  led  up  to  the  enactment  of  section  725,  Revised  Statutes.  The 
court  holds  that — 

"An  assault  upon  a  United  States  commissioner  because  of  past  discharge  of 
duty  is  a  contempt  of  the  authority  of  the  court,  whose  officer  the  commis- 
sioner is,  in  the  administration  of  criminal  laws,  although  no  proceeding  against 
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the  offends  was  then  pending  and  the  commissioner  at  the  time  was  not  in 
the  performance  of  any  duty." 

This  must  be  so.  The  court  must  have  its  officers  to  enforce  and  carry  out 
its  decrees,  to  enforce  and  protect  the  rights  of  litigants,  to  preserve  peace 
and  good  order,  and  to  assist  It  in  the  performance  of  those  duties  which  are 
imposed  upon  it  by  law.  The  Judge  himself  is  only  an  officer  of  the  court, 
and,  indeed,  the  court  would  be  weak  that  had  no  power  to  punish  a  party 
for  contempt  who  interfered  with  one  of  its  officers  for  the  purpose  of  pre- 
venting him  from  discharging  his  duty  as  an  officer  of  the  court,  as  trustees, 
or  receivers.  If  trustees,  conunissioners,  and  other  officers  of  the  court  are 
to  be  deterred  in  the  performance  of  their  duties  by  reason  of  violence  or 
threats,  if  they  may  be  assaulted  and  stabbed  because  they  are  carrying  out 
the  mandates  of  the  law,  then  we  will  have  no  law,  no  order,  no  security,  no 
protection  of  person  or  property. 

It  is  necessary  for  the  peace  and  good  order  of  the  law  and  of  society  that 
a  trustee  in  bankruptcy  may,  without  fear,  commence  actions  in  the  courts  to 
recover  property  which  belongs  to  creditors.  It  is  also  necessary  that  after 
the  action  has  been  commenced  that  he  shall  not  be  terrorized  to  the  extent 
that  be  dare  not  prosecute  further.  His  duties  are.  among  other  things,  to 
collect  and  reduce  to  money  the  property  of  the  estate  for  which  he  is  a  trus- 
tee, under  the  direction  of  the  court,  and  there  is  vested  in  him  title  to  all  of 
the  property  belonging  to  the  bankrupt,  including  property  transferred  by  the 
bankrupt  in  fraud  of  creditors.  In  trying  to  declare  the  deed  of  Moreno  to 
his  wife  and  the  mortgages  therein  as  void  in  the  suit  which  he  commenced, 
Greenhut  was  "acting,  under  the  direction  of  the  court,"  or,  in  other  words. 
under  its  order,  as  its  officer;  and  when  Mr.  0*Neal  went  into  his  office  to  re- 
proach him  for  commencing  this  suit  and  used  violence  upon  him  he  was 
resisting  and  interfering  with  an  officer  of  the  court  in  the  performance  of  an 
order  of  the  court,  and  was  guilty  of  a  contempt.  Being  guilty  of  a  contempt, 
Jnd^e  S Wayne's  duty  was  to  punish  him  therefor,  and  he  would  not  have  been 
mindful  of  the  peace  and  good  order  of  his  court  and  the  due  administration 
of  justice  therein  if  he  had  not  done  so. 

But  the  majority  contend  that  "  the  answer  of  O'Neal  purged  the  contempt, 
and  it  was  error  to  punish  him  for  it."  and  therefore  the  Judge  should  be 
impeached.  We  can  not  agree  to  this  for  two  reasons :  First,  the  answer  does 
not  purge  the  contempt,  and,  second,  growing  out  of  an  equity  proceeding,  the 
conrt  had  the  right  to  inquire  into  and  pass  upon  the  merits. 

In  proceedings  for  criminal  contempt  the  answer  of  the  respondent  in  so  far 
as  it  contains  statements  of  fact  must  be  taken  as  true.  If  false,  the  Govern- 
ment is  remitted  to  a  prosecution  for  perjury.  This  is  the  common-law  rule. 
Bat  tlie  answer  must  be  credible  and  consistent  with  itself,  and  if  the  respond- 
ent states  facts  which  are  inconsistent  with  his  avowed  purpose  and  intent 
tbe  court  will  be  at  liberty  to  draw  its  own  inferences  from  the  facts  stated. 
(In  re  May,  1  Fed.,  737;  in  re  Crossley,  6  Term  R. ;  ex  parte  Nowlan,  6  Term 
R. :  U.  S.  1?.  Sweeny,  95  Fed.,  447 :  in  re  Debs,  64  Fed.,  724.) 

"  Disclaimer  of  intentional  disrespect  or  design  to  embarrass  the  due  adnjin- 
iatration  of  Justice  is.  as  a  rule,  no  excuse,  esi)ecinlly  where  the  facts  eonsti- 
tatini?  the  contempt  are  admitted  or  where  n  contempt  is  clearly  apparent  from 
llie  circumstances  surrounding  the  commission  of  the  act."  (Cyclopedia  of 
L.  &  P..  vol.  9,  26.) 

Courts  may  make  inquiry  as  to  the  truth  of  the  facts  notwithstanding  the 
answer  denies  fully  the  allegations  of  the  affidavit,  statement,  or  petition  and 
disclaims  any  intention  to  do  any  act  in  contempt  of  the  court.  (Territory  i*. 
Murray,  7  Montana,  251:  Crow  v.  State,  24  Tex.,  :]2;  State  v.  Harper  Bridge 
Co.,  16  W.  Va.,  864 ;  U.  S.  v.  Debs,  64  Fed.,  724 ;  In  re  Snyder  103  N.  T.,  178 ; 
48  Conn.,  175;  19  Fed.,  678.) 

The  law  as  above  stated  is  clearly  applicable  to  the  answer  filed  by  O'Neal. 

He  admits  that  he  knew  that  Greenhut  had  been  appointed  trustee.  He 
admits  that  he  knew  that  Greenhut  as  such  trustee  had  commenced  an  action 
to  recover  assets  which  it  was  alleged  belonged  to  the  bankrupt  and  which  he 
w«8  endeavoring  to  cover  up  by  fraud.  He  admits  that  the  bank  of  which  he 
vrtLS  president  was  a  party  defendant  in  this  action,  and  he  admits  that  "it 
BoddOTily  occurred  to  him  to  reproach  the  .said  Greenhut  with  having  brought 
rile  suit  against  the  said  bank."  He  also  admits  that  when  he  entered  Green- 
bnt's  office  he  reproached  the  said  Greenhut  for  bringing  an  unfounded  suit 
against  the  bank ;' "  the  conversation,  however,  concerning  chiefly  the  bringing 
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of  tbe  said  suit  aicainst  tlie  said  banls/*  aud  tliat  hot  words  passed  between 
rheni  and  that  be  invited  Greenhut  into  the  street  to  fight  He  mys*  *'that 
it  is  not  true  that  the  assault  chart^ed  in  the  said  affidavit  was  committed 
by  respondent  solely  because  and  for  tbe  reason  that  the  said  Greenhut 
bad  instituted  tbe  suit  against  the  said  American  National  Bank,  or  to  Intate^ 
with  or  prevent  him.  the  said  Greenhut,  from  exercising  and  performing  his 
duties  as  an  oflicer  of  this  court.'' 

H«*  says  tliat  the  assault  was  not  made  solely  for  that  reason,  but  he  does 
not  deny  that  that  was  one  of  the  reasons,  and  therel>y  admits  that  it  was. 

Having  made  an  aflSdavit  in  which  be  admits  so  mn<dL  the  court  could  weD 
find  that  it  was  inconsistent  with  his  claim  that  he  had  no  intent  to  commit 
any  cimtempt  or  to  interfere  with  Greenhut  in  discharging  bis  duties  as  trustee. 
In  fact,  nowhere  does  it  appear  that  O'Neal  ever  asked  to  be  dismissed,  because 
be  Lnd  fully  purged  himself  of  contempt  by  his  answer. 

But  the  action  commenced  by  Greenhut.  being  an  equitable  action,  aud  his 
duties  as  trustee  being  more  as  an  officer  in  equity  than  one  at  law,  the  court 
bad  the  right  to  inquire  into  the  merits  even  if  0*Neal  filed  an  afl^davit  fol^ 
and  completely  purging  himself  of  the  contempt  chan^,  a  different  rule 
obtaining  in  equity  than  at  law.  (Buck  v.  Buck,  ao  IlL,  105;  114  Mass.,  2fi0; 
37  N.  EL,  450:  48  Conn.,  176.) 

When  O'Neal  was  found  guilty  of  contempt  be  took  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States  and  the  cause  was  dismissed.  Then  be 
sued  out  a  writ  of  habeas  corpus  K>efore  Judge  Pardee,  and  on  the  10th  of 
November  last  the  court.  Judges  McCormick  and  Sbril^j  concurring,  dtruiilsfd 
the  writ    This  decision  is  reported  in  volume  125,  Federal  Reporter,  page  987. 

Tbe  court  rays: 

**The  charge  of  contempt  against  the  relator  is  based  upon  the  fact  that 
he  unlawfully  assaulted  and  resisted  an  officer  of  the  district  court  in  the  ex- 
ecution of  orders  of  the  court  and  in  the  i>erformance  of  the  duties  of  bis  ijittUst. 
Under  such  orders,  and  in  that  reegiect.  it  would  seeni  to  l>e  immaterial  whether 
at  tbe  time  of  the  resistance  the  court  was  actually  in  session  with  a  judge 
Tireflent  in  the  district,  or  whether  the  place  of  resistance  was  40  or  400  feet 
from  the  actual  place  where  the  court  was  actually  htid,  so  long  as  it  was  not 
in  the  actual  presence  of  the  court,  nor  so  near  tliereto  as  to  ^barrasB  the 
nd ministration  of  Justice. 

*'  Under  the  bankruptcy  act  of  1889,  section  2,  the  district  courts  of  the  United 
States,  sitting  in  bankruptcy  are  continuously  open ;  and.  under  section  33,  and 
others  of  the  same  act,  a  trustee  in  bankruptcy  is  an  officer  of  tlie  court.  The 
question  before  the  district  court  in  the  contempt  proceedings  was  whether  or 
not  an  assault  upon  an  officer  of  the  court,  to  wit,  a  trustee  in  bankruptcy  tor 
an  account  of  and  in  resistance  of  the  performance  of  the  duties  of  such  trustee, 
bad  been  committed  by  the  r^ator :  and,  if  so.  was  it  under  the  fticts  proven  a 
contempt  of  the  court  whore  officer  the  trustee  waa  Unquestionably  tbe  district 
court  had  jurisdiction  summarily  to  try  and  determine  these  questiona  and 
having  such  Jurisdiction,  said  court  was  fully  authorised  to  bear  and  decide  and 
adjudge  upon  the  merita" 

If  O'Neal  was  guilty  of  the  matters  charged  against  him,  and  there  was 
sufficient  proof  of  that  fact  as  shown  both  by  Greenhnt's  affidavit  and  his  own, 
then  there  is  no  doubt  that  he  was  guilty  of  contempt 

Judge  Swasme  having  been  fearless  enough  on  the  proof  of  these  facts  to 
find  a  banker  and  an  influential  citizen  guilty  of  contempt,  the  majority  m 
their  report  say,  on  page  20,  that — 

**  Judge  Swayne's  action  was,  to  say  the  least,  arbitrary,  unjust,  and  nolawfol. 
It  could  have  proceeded  only  from  either  willful  disregard  of  the  law  or  Iron 
Ignorance  of  its  provision."  * 

If  tbe  court  has  no  power  to  punish  those  for  contempt  who  beat,  aasenlt, 
and  intimidate  its  officers  when  discharging  their  duty,  thin  what  protectien 
have  they,  and  how  will  the  law  be  enforced?  If  a  sherifT  can  not  serve  t 
procew*  without  being  beaten,  if  a  clerk  can  not  file  a  paper  without  being 
threatened,  if  a  Juror  can  not  proceed  to  hear  a  case  without  Interference,  and 
if  a  trustee  can  not  commence  an  action  without  being  stabbed,  and  neitiier 
have  any  right  to  appeal  to  the  court  for  protection,  then  men  will  not  be 
found  who  will  diwharge  their  duties:  and  if  a  Judge  dare  to  punish  for  coo- 
tempt  for  the  doing  of  any  of  these  things  he  lays  himself  snbject  to  impeach- 
ment and  to  be  charged  with  tyranny,  oppression,  and  ignorance,  and  hit 
acts  characterized  as  iMting  "  arbitrary,  unjust,  and  unlawful 
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But  the  majority  in  their  report  in  this  matter  give  their  whole  case  away. 
They  say,  on  pages  20  and  21 — 

**  0*Neal  did  not  assault  Greenhut  because  Greenhut  had  sued  the  bank,  but 
because  he  had  sued  the  bank  knowhig  that  his  contention  was  false/' 

Here  is  an  admission  that  O'Neal  did  assault  the  trustee,  and  that  the  assault 
grew  out  of  the  action  that  Greenhut  commenced  against  O'Neal's  bank,  but 
the  assault  is  sought  to  be  Justified  because  O'Neal  claimed  that  the  suit  was 
an  unfounded  one  and  Greenhut  knew  it.  The  question  of  whether  or  not  a 
suit  Is  well  founded  is  always  a  question  for  the  court  before  whom  the  action 
is  pending.  If  a  defendant  has  the  right  to  walk  into  the  offlt-e  of  a  rweiver, 
trustee,  executor,  or  administrator,  and  stab  him  and  try  to  cut  his  throat, 
ana  justify  his  action  by  claiming  that  a  suit  brought  against  him  by  such 
officer  is  unfounded,  then  how  can  the  court  protect  Its  officers  In  the  discharge 
of  their  duties?  Happily  no  such  right  as  this  exists  under  the  laws  of  this 
or  any  other  civilized  nation. 

In  punishing  O'Neal  Judge  Swayne  did  his  duty.  Out  of  this  trouble  grew 
this  impeachment  proceeding.  O'Neal  at  once  started  in  to  get  even  on  the 
court  and  the  evidence  shows  that  he  employed  lawyers  to  go  to  Tallahassee 
and  lobby  through  the  resolution  passed  by  the  Legislature  of  the  State  of 
Florida.  The  two  most  prominent  lawyers  now  prosecuting  this  matter,  Mr. 
Lkldon  and  Mr.  Laney,  admit  that  they  were  employ wl  by  O'Neal  to  lobby 
this  resolution  through. 

There  is  considerable  feeling  of  prejudice  and  malice  in  this  proceeding, 
and  it  Is  well  to  be  careful  and  not  be  influenced  by  It  to  the  end  that  no 
mistakes  are  made  and  no  injustice  done. 

BELDEN    AND   DAVIS. 

Third.  The  majority  are  of  the  opinion  that  Judge  Swayne  should  be  im- 
peached because  he  found  one  Davis  and  one  Belden  guilty  of  t?ontempt.  With 
this  we  can  not  agree;  neither  can  we  agree  with  the  statement  of  facts  set 
forth  in  Mr.  Palmer's  report,  as  important  matters  are  omitted  which  put  a 
very  different  phase  to  the  transaction. 

The  trouble  grew  out  of  the  following  facts:  In  February,  1901,  Florida 
McGuIre  commenced  an  action  In  Judge  Swayne's  court  to  recover  about  200 
acres  of  land,  known  as  the  Rlvas  tract.  This  tract  of  land  Is  descrllxvl  as 
one  body,  though  It  is  divided  Into  lots  and  blocks  and  owned  by  a  nuiuher  of 
people.  On  this  tract  Is  a  block  known  as  block  91  of  the  new  city;  but  there 
Is  nothing  in  the  said  description  of  the  tract  of  land  that  would  show  this 
fact.  In  the  summer  of  1901  Judge  Swayne's  wife  was  negotlatng  with  a 
real  estate  firm  for  the  purchase  of  several  pieces  of  land,  one  of  which  was 
said  block  91.  This  block  was  owned  by  a  Mr.  Edgar,  who  lived  in  New  York, 
and  upon  whom  service  of  summons  had  never  been  made  In  the  said  Florida 
Mcfruire  suit.  Mr.  E^dgar  made  a  deed  in  favor  of  Mrs.  Swayne  and  sent 
It  to  Thomas  C.  Watson  &  Co.,  the  agents  above  named.  Mr.  Ilooten  in  July, 
1901.  wrote  to  Judge  Swayne  that  he  had  received  the  deed,  but  It  was  not  a 
warranty  deed,  as  Edgar  was  afraid  of  the  Caro  claim.  To  this  letter  Judge 
Swayne  replied  as  follows: 

**  Gentlemen,  you  may  omit  block  91  and  send  papers  for  the  others  along 
and  oblige." 

This  ended  the  negotiations  of  Judge  Swayne's  wife  to  purchase  said  block. 
Afterwards  it  was  sold  to  the  Pensacola  Improvement  Co.,  and  neither  Judge 
Swayne  nor  his  wife  ever  owned  It  or  were  ever  In  possession  of  It.  Before 
the  commencement  of  the  November  term  of  court  the  attorneys  for  the  plaintiff 
In  the  Florida  McGuIre  suit  requested  Judge  Swayne,  by  letter,  to  recuse  him- 
self, as  he  owned  an  interest  In  the  property  in  dispute.  The  judge  did  not 
answer  this  letter.  On  November  the  5th,  when  court  opened,  the  Judge 
brought  this  matter  up  In  the  presence  of  the  attorneys  for  plalntlflT,  Florida 
McGulre,  and  stated  that  he  had  received  a  letter  from  them  asking  him 
to  recuse  himself  because  he  bad  purchased  a  piece  of  land  which  was  a  imrc 
of  the  land  embraced  in  the  Florida  McGulre  case.  (Testimony  of  W.  A. 
Blount;  Mr.  Palmer  states  they  had  no  notice.) 

"The  judge  stated  he  had  not  purchased  any  such  land;  that  his  wife, 
tlirough  him,  had  negotiated  for  the  purchase  of  a  block  of  this  tract,  but  when 
the  deed  was  sent  to  close  the  trade  he  saw  It  was  a  quitclaim,  and  he  asked 
•wrhy  a  warranty  deed  had  not  been  given.  The  reply  by  Watson  &  Co.,  Edgar's 
SI  gents,  was  the  reason  a  warranty  deed  was  not  given  was  because  this  land 
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was  in  controversy  in  this  suit,  and  he  did  not  care  to  give  a  warranty.  Judge 
Swayne,  learning  this,  caused  the  deed  to  be  returned,  and  as  no  formal  demand 
had  been  made  of  him  to  recuse  himself,  he  would  try  the  case." 

The  foregoing  is  the  statement  of  W.  A.  Blount,  Florida's  foremost  attorney, 
who  was  in  the  court  at  that  time.  The  criminal  calendar  was  taken  up  first, 
and  the  court  informed  the  parties  that  he  would  take  up  the  civil  docket  right 
after  the  criminal  calendar.  The  only  case  on  the  civil  docket  was  the  case  of 
Florida  McGuire.  A  jury  was  in  attendance.  During  the  week  the  attorneys 
for  Florida  McGuire  informed  W.  A.  Blount,  attorney  for  defendants,  that  they 
were  ready.  All  of  their  witnesses  were  in  Pensacola  and  easy  to  reach.  Sat- 
urday morning  it  was  apparent  that  the  last  criminal  case  would  be  finished 
that  day,  and  Mr.  Blount  took  out  a  subpoena  for  his  witnesses.  Again  I  quote 
from  the  testimony  of  Mr.  Blount: 

**The  first  we  knew  that  they  would  not  be  ready  was  the  application  by 
Judge  Paquet  for  a  postponement  of  the  case  to  Thursday.  I  objected  very 
strenuously.  I  had  tried  the  same  Issues  11  times.  I  called  the  court's  atten- 
tion to  the  fact  that  my  knowledge  of  the  witnesses  and  the  issues  led  me  to 
believe  that  90  per  cent  of  the  witnesses  were  in  half-hour  call  of  the  court 
room ;  there  was  no  reason  for  delay.  The  court  took  that  view,  would  not  call 
it  then,  but  would  call  it  Monday,  unless  there  was  an  application  for  a  con- 
tinuance in  accordance  with  the  rule." 

That  night,  Saturday,  after  the  court  had  refused  to  postpone  the  case,  T>avis 
Belden,  and  Paquet,  attorneys  for  the  plaintiflf,  Florida  McGuire,  met  together 
in  a  store  of  one  of  their  clients,  and  there  discussed  the  question  of  suing 
Judge  Swayne,  and  decided  to  do  so.  Belden  admits  he  was  present  at  this 
meeting,  though  the  majority  report  says,  page  8,  "The  papers  were  taken  to 
Simeon  Belden,  into  his  hotel,  where  he  was  ill,  and  he  signed  them."  The 
following  are  the  facts,  as  sworn  to  by  Belden: 

"A.  I  was  at  tbe  Park  Hotel  a  short  time,  and  they  sent  for  me  to  come  down 
to  Judge  Paquet. 

"Q.  Where  was  he? — ^A.  At  Mr.  Pryor's  store,  I  think;  I  went  there  and 
signed  the  papers  and  left.  It  was  a  suit  against  Judge  Swayne  for  the  re- 
covery of  that  property." 

The  suit  was  commenced  after  8  o'clock  at  night  in  the  Circuit  Court  of  Es- 
cambia County,  Fla.,  after  the  clerk  had  gone  home,  and  the  statement  was 
made  to  him  that  the  writ  must  be  served  that  night  at  all  hazards.  After 
the  writ  was  issued  the  sheriff  was  hunted  up  and  Instructed  to  serve  Judge 
Swayne  with  it  that  evening.  These  attorneys  also,  In  carrying  out  their 
scheme,  wrote  an  article  for  the  paper,  to  be  published  next  morning — Sunday — 
stating  that  the  suit  had  been  brought  and  the  object  of  it,  and  procured  its 
publication. 

Tho  majority  in  their  report  say  that  they  did  not  procure  its  publication, 
but  thn  evidence  is  positive  that  they  did.  The  suit  was  one  in  ejectuicnt  to 
recover  from  Judge  Swayne  block  91  and  mesne  profits  amounting  to  $l,OO0i, 
and  all  three  of  these  parties  well  knew  that  Judge  Swayne  had  never  owned 
the  land  and  had  never  been  in  the  possession  of  it.  Judge  Belden  claimed  that 
the  land  was  Lydia  C.  Swayne' s,  and  Mr.  Davis,  In  his  petition  for  a  writ  of 
habeas  corpus,  stated  the  same  fact.  It  was  open,  unimproved  land.  The 
action  ws  not  commenced  in  good  faith  with  the  intention  of  prosecuting  it,  and 
nothing  more  was  ever  done  with  it.  If  the  parties  had  been  acting  In  good 
faith  they  certainly  would  have  sued  Mrs.  Swayne,  whom  they  claimed  to  be 
the  owner  of  the  land,  and  not  Judge  Swayne,  who  had  never  negotinted  for 
it.  When  forced  to  state  what  caused  them  to  act  in  this  great  haste,  they 
gave  as  an  excuse  that  they  were  afraid  that  Judge  Swayne  would  leave  before 
they  could  get  service  uix)n  him.  Monday  forenoon  Judge  Blount  talked  the 
matter  over  with  Judge  Swayne,  and  he,  acting  on  his  own  suggestion,  prepared 
the  papers  upon  which  Davis  and  Belden  were  found  guilty  of  contempt. 

At  the  trial  Judge  Swayne  said,  so  states  Mr.  Blount  in  his  evidence,  that 
he  had  no  doubt  that  the  people  In  the  city  had  a  right  to  sue  him,  but  the  cir- 
cumstances showed  it  to  be  an  attempt  to  influence  a  United  States  judge  in  his 
duty  by  putting  him  where  he  would  have  to  declare  himself  disqualified.  And. 
knew  he  had  so  announced,  and  had  no  reason  to  believe  so.  Before  Davis  and 
Belden  were  cited  for  contempt  they  dismissed  the  Florida  McGuire  suit.  They 
probably  heard  contempt  proceedings  were  being  started.  They  claim  now  that 
Saturday  evening  they  had  decided  to  dismiss  the  case  pending  before  Judge 
Swayne.    But  if  this  is  a  material  fact  in  the  case,  it  could  only  have  been 
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such  by  calling  Judge  Swayne*s  attention  to  it  at  the  time  of  the  contempt  pro- 
ceedings, which  they  did  not  do.  As  far  as  the  court  l^new,  no  intention  of 
that  Icind  ever  existed.  It  was  not  sworn  to,  was  not  put  in  their  answer,  and 
was  mentioned  in  no  way  when  it  ought  to  have  been,  and  it  seems  rather  late 
in  the  day  to  make  that  claim  now. 

Mr.  Davis  claims  that  he  was  not  retained  in  the  Florida  McGulre  suit  until 
Sunday,  after  the  suit  against  Judge  Swayne  liad  been  commenced,  and  the 
majority,  in  their  report,  say  that  *'  E.  T.  Davis  was  not  of  counsel  in  tiie  case 
and  had  no  connection  with  it  up  to  the  time  that  court  adjourned  on  Saturday, 
November  9,  at  6  o'clock."  We  believe  that  Davis  was  retained  and  was  con- 
nected with  the  suit  before  Judge  Swayne  was  sued,  and  had  been  for  some 
time,  and  the  evidence  clearly  establishes  that  fact  beyond  all  doubt.  J.  C. 
Keyser  was  interested  in  the  suit  on  behalf  of  plaintiff;  in  fact,  he  was  one  of 
the  plaintiffs,  though  his  name  did  not  appear  of  record.  He  said,  when  asked 
what  attorney  asked  Judge  Swayne  to  recuse  himself,  "  I  think  Mr.  Davis 
and  Gen.  Belden." 

On  page  250,  Mr.  Marsh,  the  clerk  of  the  court,  says : 

**  I  don't  think  any  praecipes  had  been  gotten  out.  I  had  told  Mr.  Davis  I 
would  wait  as  late  as  he  desired  to  get  them  out.  He  did  not  seek  any 
priecipes. 

"  Q.  Was  Mr.  Davis  in  the  case,  then,  that  Saturday  afternoon? — A.  Yes." 

On. page  278  Mr.  Belden  says: 

"After  receiving  the  telegram  from  Judge  Pardee,  Mr.  Davis  was  to  make 
up  the  record  in  the  case,  so  if  there  was  error  we  could  appeal  it — ^take  it  up 
by  writ  of  error.  We  intended  to  proceed,  but  the  Judge  calling  the  case  Sat- 
urday evening,  9th  of  November,  refusing  to  allow  us  time  to  get  our  witnesses 
before  the  courts  we  were  deprived  of  the  facilities  of  making  up  such  a  record 
as  Judge  Pardee  contemplated  we  should  make,  and  we  had  to  discontinue  it." 

Here  is  a  positive  statement  by  Mr.  Belden  that  Davis  was  in  the  case  before 
Swayne  was  sued. 

Mr.  Paquet  says,  page  423,  that — 

'•  Davis  was  brought  into  the  suit  on  Saturday,  November  9,  before  Judge 
Swayne  was  sued ;  that  he  was  one  of  the  advising  counsel  of  the  clients ;  that 
he  was  associated,  and  asked  if  I  had  any  objections;  during  the  week  he  was 
in  court  very  frequently  advising  with  some  of  the  plaintiffs." 

Davis  also  admits  in  his  petition  for  a  writ  of  habeas  corpus  that  he  was  an 
attorney  for  plaintiffs,  a  copy  of  which  writ  is  as  follows: 

"  United  States  circuit  court,  fifth  judicial  circuit.  Ex  parte  Elza  T.  Davis, 

habeas  corpus. 

"  The  relator  in  this  case,  Elza  T.  Davis,  comes  into  court  and  excepts  to  the 
consideration  of  what  is  filed  herein  as  a  certificate  of  Charles  Swayne,  judge, 
without  date,  l>ecause  It  contains  charges  and  statements  amounting  to  charges 
of  contempt  against  this  defendant  not  contained  in  motion  and  order  charging 
contempt,  and  which  statements  and  charges  he  has  never  been  ordered  to 
answer  or  in  any  way  given  a  chance  to  reply  to. 

**  Should  this  exception  be  overruled,  then  defendant,  with  permission  of  court 
first  had  and  for  which  he  prays,  says: 

"  That  on  the  5th  day  of  November,  1901,  in  open  .court  of  the  United  States 
circuit  conrt  of  the  northern  district  of  Florida,  Charles  Swayne,  United  States 
district  judge  presiding,  in  answer  to  a  letter  from  this  defendant  and  Louis  P. 
Paqnet,  of  counsel  for  Mrs.  Florida  McGuire,  of  date  October  4,  1901,  to  said 
Judge  at  Guyencourt,  in  the  State  of  Delaware,  requesting  him  to  recuse  himself 
on  tile  trial  of  the  suit  of  Mrs.  Florida  McGuire  v.  Pensacola  City  Company  et  al., 
among  other  reasons,  because  of  his  interest  in  the  saJd  suit  pending  before 
bim,  refused  to  recuse  himself,  and  went  on  to  state  from  the  bench  in  open 
court  that  a  relative  of  his  had  purchased  a  part  of  the  said  land  in  litigation 
before  him  in  said  suit  of  Mrs.  Florida  McGuire,  that  the  deeds  had  been  sent 
north  to  him  (the  judge),  and  that  he  had  returned  them. 

"  Second.  In  the  second  paragraph  of  the  judge's  certificate  he  mentions  th'* 
deBire  of  his  wife  to  purchase  block  91,  being  the  block  that  he  is  sued  for  in 
the  State  court,  but  he  has  not  stated  as  fully  as  he  did  in  open  court  on  the 
31th  of  this  month  the  facts  in  reference  to  said  purchase.  On  said  date,  11th 
TCovember,  1901,  said  judge  stated  in  the  hearing  of  all  present,  this  relator 
and  Simeon  Belden,  also  counsel  for  Mrs.  McGuire,  being  present,  that  the  rela< 
tlve  referred  to  in  his  statement  from  the  bench  in  open  court  on  the  5th  of 
T^'ovember  Ms  his  wife';  that  she  purchased  said  block  of  ground  on  the  Kivas 
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tract  with  her  own  money;  that  finding  that  it  was  on  the  'Rivas*  tract  in 
litigation  before  him  he  returned  the  deed.  At  no  time  has  he  ever  stated  or 
furnished  us  any  proof  that  said  sale  had  been  resolved  at  his  request  or  bj 
his  wife*s  vendor,  or  that  his  wife,  who  purchased  the  same  with  her  ovn 
money,  desired  it  canceled. 

"  Third.  In  paragraph  5  in  said  judge's  certificate  the  facts  in  reference  to 
trial  of  suit  of  Florida  McGuire  v.  Pensacola  City  Company  et  al.  the  material 
facts  are  suppressed.  They  are  as  follows:  The  criminal  term  of  said  court 
ended  Saturday,  late  in  the  evening  of  November  9,  when  said  judge  announced 
that  he  would  take  up  the  trial  of  the  McGuire  case  the  following  Monday  at 
10  o'clock  a.  m.  The  case  had  never  been  fixed  for  a  day  to  which  we  could 
have  our  witnesses  summoned,  and  we  therefore  asked  the  court  to  allow 
us  until  the  following  Thursday  to  get  our  evidence  in  the  case.  The  judge 
seemed  willing,  but  counsel  for  defendant,  W.  A.  Blount,  and  who  is  also  one 
of  tht^  defendants  in  the  McGuire  suit,  which  is  an  ejectment  suit,  withL  much 
warmth  insisted  on  the  trial  on  Monday,  November  11,  to  which  the  judge 
acquiesced. 

"This  was  Saturday,  0th,  after  office  hours;  next  day  being  Sunday,  no 
summons  for  witnesses  could  issue,  thus  having  only  from  the  opening  of 
clerk*b  oitice  at  0  o'clock  Monday,  11th,  until  10  o'clock,  opening  of  court  (one 
hour)  to  issue  summons  and  serve  more  than  50  witnesses,  which  was  pliy&- 
cally  impossible.  While  we  were  satisfied  that  said  judge  is  interested  In  tbe 
result  of  said  suit,  still  he  refused  to  recuse  himself.  Our  intention  was  to  tiy 
the  case  before  him  had  he  fixed  a  day  for  trial  so  that  we  could  have  secured 
our  evidence  thereto  and  made  our  record,  but  when  thus  arbitrarily  cut  off 
therefrom  our  duty  to  our  clients  was  to  discontinue  the  suit  to  prove  their 
rights,  which  discontinuance  of  said  suit,  upon  motion,  was  ordered  by  Judge 
Swayne  at  10  o'clock  on  the  morning  of  November  11,  1901,  and  after  which 
the  motion  or  rule  for  contempt  was  inaugurated  by  W.  A.  Blount,  attorn^, 
and  a  defendant. 

"  Fourth.  In  paragraph  7  of  said  certificate  said  judge  refers  to  consultatiou 
with  some  members  of  the  bar,  but  does  not  name  them,  but  finally  selects 
W.  A.  Blount  to  call  the  matter  of  contempt  before  the  court,  assisted  by  W. 
Fisher,  of  whom  are  defendants  in  the  suit  of  Mrs.  McGuire  v.  Pensacola  City 
Company  et  al.,  and  trespassers  on  a  large  portion  of  the  land  in  question. 
Now,  while  there  is  no  act  charged  against  us  which  under  the  law  we  were 
not  entitled  to  do,  still  we  make  reply  to  statements  and  certificates,  to  place 
it  beyond  doubt  that  we  have  acted  strictly  within  the  line  of  our  sworn  duty 
to  our  clients,  which  we  have  a  right  to  do  under  the  law,  and  there  can  be  no 
contempt,  and  no  contempt  was  ever  intended  or  thought  of,  in  suing  Charles 
Swayne  in  a  State  court,  and  especially  is  it  so  demonstrated  by  a  disconttam- 
ance  of  suit  in  Federal  court. 

"  OATH. 

'*  Blza  T.  Davis,  being  duly  sworn,  deposes  and  says  that  all  the  facts  and 
allegations  recited  in  the  foregoing  exertion  and  statement  are  true  and  cor- 
rect, to  the  best  of  his  knowledge  and  belief. 

"  B.  T.  Davis. 

"  Sworn  to  and  subscribed  before  me  this  23d  of  November,  1901,  at  the  dty 
of  New  Orleans,  La. 

[SEAL.]  "Benjamin  Ort, 

"  Notary  Public  for  the  Parish  of  Orleans,  La. 

"(Indorsed:)  United  States  circuit  court,  fifth  judicial  circuit,  northern  dis- 
trict of  Florida,  ex  parte  Elza  T.  Davis  applying  for  writ  of  habeas  corpiB. 
Exceptions  and  statement  of  relator  received  and  filed  November  23,  IDOL 
H.  J.  Carter,  clerk.    Filed  December  10,  1901.    F.  W.  Marsh,  clerk. 

"  Northern  District  of  Florida,  ss: 

"  I,  F.  W.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Florida,  hereby  certify  that  the  foregoing  is  a  true  ind 
correct  copy  of  a  certain  paper  filed  in  the  matter  of  the  application  of  EL  T- 
Davis  for  a  writ  of  habeas  corpus,  in  the  said  circuit  court,  as  the  same  reInaiB^ 
of  record  and  on  file  in  said  court 

"  Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  Pensacola,  in 
said  district,  this  24th  day  of  February,  A.  D.  1904. 

"  F.  W.  Marsh,  Clerkr 
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A  petition  in  the  same  language  was  prepared,  sworn  to,  and  filed  by  Mr. 
Belden. 

There  can  be  no  doubt,  from  tliis  positive  evidence,  tliat  Mr.  Davis  was  an 
attorney  in  the  case  when  he  commenced  the  action  against  Judge  Swayne,  and 
tliat  he  lEuew  Judge  Swajrne  had  no  interest  in  the  land  can  not  be  doubted, 
and  the  finding  to  the  contrary  by  the  majority  is  not  supported  by  a  prepon- 
derance of  evidence. 

The  following  is  the  record  in  the  case  of  Simeon  Belden,  and  the  record  of 
Mr.  Davis  is  just  the  same. 

"  THE  T3I71TED  STATES  AGAINST  SIMEON  BELDEN. 

"  Be  it  remembei-ed  that  on  the  11th  day  of  November,  A.  D.  1901,  at  a  term 
of  the  United  States  eiicuit  court  in  and  for  the  northern  district  of  Florida, 
the  following  motion  was  made  in  open  court  and  entered  of  record,  to  wit : 

"And  now  comes  W.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court, 
and  practicing  therein,  »nd  as  amicus  curia;,  and  moves  the  court  to  cite  Simeon 
Belden,  Louis  Paquet,  and  E.  T.  Davis,  attorneys  and  counselors  of  this  court, 
to  show  cause  before  this  court  at  a  day  and  hour  to  be  fixed  by  the  court,  why 
they  shall  not  be  punished  for  contempt  of  the  court  in  causing  and  procuring, 
as  attorneys  of  the  circuit  court  of  Escambia  County,  Fla.,  a  summons  in  eject- 
ment, wherein  Florida  McGuire  is  plaintiff  and  Hon.  Charles  Swayne  is  de- 
foidant,  to  be  issued  from  said  court  and  served  upon  the  judge  of  this  court, 
to  recover  the  possession  of  block  91,  in  the  Cheveaux  tract,  in  the  city  of 
Pensacola,  Fla.,  a  tract  of  land  involved  in  a  controversy  in  ejectment  then 
pending  in  this  court  in  a  case  wherein  the  said  Florida  McGuire  was  plaintiff 
and  the  Pensacola  City  Company  et  al.  were  defendants,  upon  the  grounds : 

"  1.  That  the  said  suit  in  ejectment  against  the  judge  of  tJils  court  was  Insti- 
tuted after  a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Mrs. 
Jtlorida  McGuire  v.  Pensacola  City  Company  et  al.  had  been  submitted  to  the 
court  on  November  5,  1901,  and  denied,  and  after  the  said  judge  had  stated  in 
open  court  and  in  the  presence  of  the  said  counsel,  Simeon  Belden  and  Louis 
f^quet,  that  an  allegation  of  the  said  petition,  that  he  or  some  member  of  his 
family  were  Interested  in  or  owned  property  in  said  tract,  was  untrue,  and  had 
stated  that  he  had  refused  to  permit  a  member  of  his  family  to  buy  land  in 
8aid  tract,  because  the  said  suit  of  Florida  McGuire,  involving  the  title  to  the 
said  tract,  was  in  litigation  before  him,  the  said  judge. 

"  2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were 
aware  that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners 
of  or  interested  in  any  part  of  the  said  tract  and  had  no  reason  whatever  to 
believe  tliat  he  or  they  were  so  interested,  and  knew,  or  could  easily  have 
known,  that  the  said  block  was  not  In  the  possession  or  control  of  anyone,  but 
was  entirely  occupied. 

"3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday 
night,  the  9th  instant,  after  6  o'clock,  and  after  the  court  had  overruled  the 
motion  of  the  said  attorneys  to  postpone  the  trial  of  the  case  of  Florida  Mc- 
Guire V.  Pensacola  City  Co.  et  al.  for  a  week  or  more,  and  after  the  said  judge 
had  announced  to  the  said  counsel  that  he  would  call  the  case  for  trial  on 
Monday,  November  11,  1901,  and  would  then  try  the  case,  unless  counsel  for 
plaintiff  made  a  showing  why  he  should  not  so  try,  and  the  said  counsel  had 
announced  that  they  would  make  such  showing. 

"4.  That  the  said  E.  T.  Davis  was,  before  the  instituting  of  the  said  suit 
against  the  judge,  cognizant  of  all  the  facts  herein  set  forth. 

"  W.  A,  Blount, 
"An  Attorney  of  this  Court. 

"  November  11,  1901." 

•'And  afterwards,  and  on  the  same  day,  to  wit,  on  the  11th  day  of  November, 
A-  I>.  1901,  the  following  order  was  made  and  entered  of  record  in  the  said 
cause,  to  wit: 

"  In  re  matter  of  contempt  proceedings  against  Simeon  Belden,  Louis  Paquet, 

and  E.  T.  Davis. 

"  Upon  reading  the  motion  of  W.  A.  Blount,  an  attorney  and  counselor  of  this 
court,  for  a  citation  to  Simeon  Belden,  Louis  Paquet,  and  E.  T.  Davis,  why  they 
should  be  committed  for  contempt,  for  the  reason  set  forth  in  said  motion,  and 
after  consideration  of  the  same,  it  is  ordered: 

•'  That  the  said  Simeon  Belden,  Louis  Paquet,  aud  E.  T.  Davis  be,  and  they 
are  hereby,  cited  to  appear  before  me,  Charles  Swayne,  judge  of  this  court,  at  10 
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o'clock,  on  Tuesday,  November  12,  1901,  to  show  cause  why  they  should  not  be 
punished  for  contempt  upon  the  grounds  and  for  the  reasons  set  forth  In  the 
said  motion,  which  is  now  of  record  in  the  records  of  said  court,  and  a  copy 
of  which  is  to  be  attached  by  the  clerk  to  the  copy  of  this  order  served  upon 
the  said  Simeon  Belden,  Louis  Paquet,  and  E.  T.  DaviSw 
"  Ordered  in  open  court  this  11th  day  of  November,  A.  D.  1901. 

"Chas.  Swayne,  Judge." 


'*At  the  time  of  the  presentation  of  the  siUd  motion  by  the  said  W.  A.  Blount, 
in  open  court,  on  November  11.  1901.  the  said  Simeon  Belden  and  the  said  E.  T. 
Davis  were  present  in  the  said  court,  and  before  making  said  o^er  the  said 
judge  made  and  directed  to  be  spread  upon  the  minutes  the  following  declara- 
tion concerning  his  connection  with  the  land  in  the  Cheveaux  tract,  mentioned 
in  said  motion,  to  wit: 

*'  On  Tuesday,  November  5,  1901,  at  the  time  of  the  presentation  of  the  said 
motion  by  plaintiffs,  that  the  court  recuse  himself,  he  had  then  stated,  and  now 
states,  that  he  never  agreed  to  accept,  nor  ever  accepted,  any  deed  to  any  por- 
tion of  the  said  Cheveaux  tract;  that,  as  he  stated,  a  member  of  his  family, 
to  wit,  his  wife,  had,  with  money  inherited  by  her  from  her  father's  estate, 
negotiated  for  the  purchase  of  some  city  lots  in  Pensacola ;  that  certain  deeds  in 
connection  therewith  had  been  sent  to  her  in  Delaware,  one  of  them  proving 
to  be  a  quitclaim  deed,  and  upon  investigation  and  inquiry  it  was  found  that 
the  property  in  this  deed  was  a  iwrtiou  of  the  property  in  litigation  in  the 
suit  of  Florida  McGuire  i;.  Pensacola  City  Co.  et  al.,  and  that  thereupon,  and 
by  his  advice,  the  said  deed  was  returned  to  the  proposed  grantors,  with  the 
statement  that  no  further  negotiations  whatever  could  be  conducted  by  them 
in  relation  to  this  property,  and  they  thereupon  refused  to  purchase,  either  at 
the  pi'eseut  time  or  in  the  future,  any  portion  of  the  said  tract. 

"  W.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court  and  prac- 
tising therein,  and  as  amicus  curiie,  moves  the  <;ourt  to  cite  Simeon  Belden, 
Louis  Paquet,  and  E.  T.  Davis,  attorneys  and  counselors  of  this  court,  to  show 
cause  before  this  court,  at  a  day  and  hour  to  be  fixed  by  the  court,  why  they 
should  not  be  punished  for  contempt  of  this  court  in  causing  and  procuring  as 
attorneys  of  the  circuit  court  of  Escambia  County.  Fla.,  a  summons  in  ejectment 
wherein  Florida  McGuire  was  plaintiff  and  the  Hon.  Charles  Swayne  was  de- 
fendant, to  be  issued  from  said  court  and  served  upon  the  said  judge  of  this 
court,  to  recover  the  possession  of  block  91,  Cheveaux  tract,  in  the  city  of  Pen- 
sacola, Fla.,  a  tract  of  land  Involved  in  a  controversy  in  ejectment  then  pending 
in  this  court  in  a  case  wherein  the  said  Florida  McGuire  was  plaintiff  and  the 
Pensacola  City  Co.  et  al.  were  defendants  upon  the  grounds: 

*'  1.  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  insti- 
tuted after  a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Florida 
McGuire  v,  Pensacola  City  Co.  et  al.  ha<rbeen  submitted  to  the  court  on  Novem- 
ber 5,  1901,  and  denied,  and  after  the  said  judge  had  said  in  open  court  and  in 
the  presence  of  the  said  counselors,  Simeon  Belden  and  Louis  Paquet,  that  the 
allegation  of  the  said  petition  that  he,  or  some  member  of  his  family,  were 
Interested  in  or  owned  property  in  said  tract,  was  untrue,  and  had  stated  that 
he  had  refused  to  permit  a  member  of  his  family  to  buy  land  in  said  tract 
because  the  said  suit  by  Florida  McGuire,  involving  the  title  to  the  said  tract 
was  in  litigation  before  him,  the  said  judge. 

*'  2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were 
aware  that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners 
of  or  interested  In  any  part  whatever  of  the  said  tract  and  had  no  reason  to  be- 
lieve that  he  or  they  were  so  interested,  and  knew,  or  could  easily  have  known, 
that  the  said  block  was  not  in  the  possession  or  control  of  anyone,  but  was 
entirely  unoccupied. 

'*3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday 
night,  the  9th  Instant,  after  6  o'clock,  and  after  the  court  had  overruled  the 
motion  of  said  attorneys  to  postpone  the  trial  of  the  said  case  of  Florida  Mc- 
Guire V.  Pensacola  City  Co.  et  al.  for  a  week  or  more,  and  after  the  said  judge 
had  announced  to  the  said  counsel  that  he  would  call  the  case  for  trial  on 
Monday,  November  11,  1901,  and  would  then  try  the  case,  unless  counsel  for 
plaintiff  made  a  showing  why  he  should  not  so  try,  and  the  said  counsel  haa 
announced  that  they  would  make  such  showing. 

"4.  That  the  said  E.  T.  Davis  was,  before  the  instituting  of  the  said  suit 
against  the  said  judge,  cognizant  of  all  the  facts  herein  set  forth. 
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• 

"(IndorBements:)  In  re  contempt  proceedings  Simeon  Belden,  B.  T.  DavlB^ 
and  Louis  Paquet.    Filed  Noyember  11,  1901.    F.  W.  Marsh,  clerk. 

"(MarshaFs  return:)  United  States  of  America,  northern  district  of  Florida, 
8&  I  hereby  certify  that  I  served  the  annexed  citation  on  the  therein-named 
Simeon  Belden  and  K  T.  Davis,  the  within-named  Louis  Paquet  not  found, 
tieing  outside  the  northern  district  of  Florida,  by  handing  to  and  leaving  a  true 
and  correct  copy  thereof  with  Simeon  Belden  and  £.  T.  Davis  personally,  at 
Pensacola,  Escambia  County,  in  said  district,  on  the  11th  day  of  November, 
A.  D.  1901.  T.  F.  McGourin,  United  States  marshal.  By  R.  P.  Wharton, 
deputy. 

"And  thereafter,  to  wit,  on  the  12th  day  of  November,  A.  D.  1901,  the  follow- 
ing answer  was  made  and  entered  in  the  said  cause  by  the  said  defendants 
therein,  to  wit: 


it 


Before  the  Hon.  Charles  Swayne,  Judge  circuit  court  United  States,  northern 
district  of  Florida.  In  re  matter  of  the  contempt  proceedings  against  Simeon 
Belden,  Louis  Paquet,  and  E.  T.  Davis. 


(( 


'And  now  comes  Simeon  Belden  and  B.  T.  Davis,  and  for  reasons  why  they 
should  not  be  punished  for  contempt,  showeth : 

"  First  That  the  general  grounds  upon  which  the  said  contempt  is  based,  to 
wit,  summons  in  ejectment  issued  from  the  circuit  court  of  Escambia  County, 
Fla.,  wherein  f^lorida  McGulre  was  plaintiff  and  the  Hon.  Charles  Swayne  was 
defendant,  that  said  proceedings  Is  in  the  Jurisdiction  of  the  circuit  court  of 
Escambia  County,  Fla.,  and  that  this  court  is  without  Jurisdiction  thereof. 

"  Second.  That  the  petition  to  recuse  referred  to  In  said  motion  they  had 
notlilng  to  do  with  before  this  court,  nor  were  they  present  on  the  5th  day  of 
November  when  submitted,  as  stated  in  said  motion,  nor  present  when  any 
statement  made  by  the  Judge  concerning  his  connection  with  any  of  the  property, 
except  the  statement  made  by  said  Judge  on  November  11,  after  court  convened 
and  after  the  motion  to  discontinue  the  case  of  Florida  McGuire  v.  Pensacola 
City  Co.  et  al.  was  made. 

'* Third.  To  the  second  paragraph  showeth:  As  above  stated,  they  heard  no 
declaration  made  by  the  Judge  referred  to  in  said  paragraph,  and  as  for  rea- 
flODB  to  believe  that  he.  Judge  Swayne,  or  some  member  of  his  family,  was  inter- 
ested in  block  91,  Rlvas  tract  of  land,  named  in  said  summons,  we  simply  refer 
to  the  declaration  made  by  Hon.  Charles  Swayne  on  November  11,  1901,  when 
Bald  motion  was  made  by  the  Hon.  W.  A.  Blount,  and  that  after  hearing  said 
declaration,  believe  there  is  in  existence  a  deed  to  Mrs.  Charles  Swayne  uncan- 
celed, and  that  they  have  no  knowledge  of  its  repudiation,  and  as  the  negotia- 
tions for  the  property  named  in  said  deed  was  one  made  by  Mrs.  Charles  Swayne 
In  her  individual  right,  that  no  act  of  the  said  Hon.  Charles  Swayne  would 
repudiate  or  render  null  and  void  any  transaction  made  by  Mrs.  Charles  Swayne 
feith  her  own  money  or  property. 

•'  Fourth.  That  B.  T.  Davis,  for  himself,  showeth  that  this  court  had  no  Juris- 
diction over  him  in  said  matter  of  Florida  McGuire  v.  Pensacola  City  Co.  et  aL 
until  he  requested  the  court  to  mark  his  name  as  attorney  for  plaintiff  on  the 
morning  of  November  11,  when  he  presented  the  motion  to  discontinue  the 
albreaaid  suit 

"  Simeon  Belden. 
"  E.  T.  Davis. 

^(Indorsements:)  Before  the  Hon.  Charles  Swayne,  Judge  of  the  circuit  court 
of  thQ  United  States  for  the  northern  district  of  Florida,  at  Pensacola.  In  re 
contempt  against  Simeon  Belden,  Louis  Paquet,  and  E.  T.  Davis.  Filed  Novem- 
12,  1901.    F.  W.  Marsh,  clerk.'* 


"And  afterwards,  to  wit,  on  the  same  day,  November  12,  1901,  the  follow- 
irft^  proceedings  were  had  in  open  court,  to  wit : 


(( 


The  United  States  v.  Simeon  Belden,  No.  249,  contempt  of  court 


"  This  cause  coming  on  to  be  heard  on  the  motion  of  W.  A.  Blount,  attorney 

counselor  at  law  of  this  court  a*  amicus  curls,  to  cite  the  said  Simeon 

]3^den  to  show  cause  why  he  should  not  be  punished  for  contempt  of  this  court 
A>r  the  reasons  In  said  motion  distinctly  alleged,  and  on  the  rule  granted  on 

Id  motion,  dated  November  11,  1901,  a  certified  copy  of  which  has  been  duly 
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served  on  said  Siimeon  Belden.  aud  on  the  answer  to  said  rule  on  this  day  read 
and  filed  in  open  court  by  and  on  behalf  of  the  said  Simeon  Belden ;  and  after 
hearing  the  testimony  of  the  witnesses  introduced  by  the  United  States  and  by 
the  said  defendant,  and  after  duly  considering  the  snme: 

**  It  is  now  ordered  and  adjudged.  That  the  said  Simeon  Belden  is  guilty  in 
manner  and  form  as  in  said  motion  and  rule  set  forth  of  the  facts  therein 
alleged;  aud  it  is  further  adjudged  that  the  same  constitutes  a  substantial  con- 
tempt of  the  dignity  and  good  order  of  this  court. 

**  Wherefore  it  Is  ordered  and  adjudged  that  the  said  Simeon  Belden  do  pay  a 
fine  or  penalty  to  the  United  States  (iovemmeut  of  $11)0,  nnd  that  he  be 
taken  hence  to  the  county  jail  of  Escambia  Ck)unty,  Fin.,  at  Pensacola,  there 
confined  for  and  during  the  term  and  period  of  10  days  from  the  12th  day  of 
November,  1901,  and  that  he  stand  committed  until  the  terms  of  this  sentence 
be  complied  with  or  until  he  be  discharged  by  due  course  of  law. 

''  Ordered  and  done  this  12th  day  of  November,  A.  D.  1901. 

*'  Chas.  Swaywe,  Judged 

At  the  hearing  witnesses  were  examined,  but  their  testimony  is  not  furnished 
us  and  all  we  have  iB  a  short  statement  by  Mr.  Blount  of  what  took  place. 

In  the  absence  of  any  of  the  testimony  taken  at  the  hearing  we  have  no 
right  to  assume  that  the  allegations  of  the  statement  filed  charging  the  con- 
tempt were  not  proven  or  that  the  evidence  was  not  sufficient  to  warrant  the 
finding  of  the  court  that  a  contempt  had  been  committed.  On  the  contrary, 
the  presumption  is  that  they  were  and  that  the  evidence  was  sufficient  to  war- 
rant aud  supi)ort  the  Judgment  of  contempt  entered  by  the  court. 

Mr,  Belden  and  Mr.  Davis  were  attorneys  of  Judge  Swayue's  court,  and  were 
both  attorneys  in  the  case  of  Florida  McGuire,  pending  in  his  court.  When 
they  requested  the  Judge  to  recuse  himself  because  he  owned  a  part  of  the 
pro(ierty  involved  in  the  litigation,  they  were  informed  by  the  Judge  that  he 
owned  no  interest  whatever  in  this  land,  and  they  must  have  known  that  he 
did  not.  The  slightest  inquiry  on  their  part  would  have  disclosed  this  fact, 
and  they  admit  if  anyone  owned  an  interest  it  was  Mrs.  Swayne.  On  Satur- 
day the  court  infonned  them  that  on  Monday  he  would  proceed  with  the  case; 
they  desired  a  posti)onement  until  Thursday.  A  Jury  was  in  attendance  and 
there  was  no  reason  why  the  case  should  be  posti)oned  for  that  length  of  time. 
The  witnesses  were  all  within  half  an  hour  call  of  the  courtliouse,  and  the 
parties  had  all  week  in  which  to  get  ready. 

The  court  said  he  would  proceed  with  the  trial  Monday  morning  unless  they 
made  a  motion  for  continuance  under  the  rule,  and  they  said  they  would  do  eo, 
and  at  that  time  they  had  in  their  mind  what  they  afterwards  did.  Now,  what 
followed?  Paquet,  Davis,  and  Belden  In  the  evening  met  in  the  grocery  store 
of  one  of  the  plaintiffs  and  consulted  what  course  to  take.  It  was  decided  to 
bring  an  action  against  Judge  Swayne,  individually,  to  oust  him  from  a  portion 
of  the  land  embraced  within  this  litigation  and  for  |1,000  mesne  profits,  when 
they  all  well  knew,  and  must  have  known,  that  he  had  never  been  in  the  pos- 
session of  the  land  and  never  owned  it.  They  went  to  the  clerk's  office,  got 
him  to  go  to  the  courthouse  and  file  the  suit.  Then  the  sheriff  was  found  and 
he  was  instructed  to  serve  the  papers  at  all  hazards  that  night.  They  were 
not  satisfied  with  this,  but  they  wanted  to  give  the  suit  publicity.  They  wanted 
to  advertise  to  the  world  that  Judge  Swayne  was  intending  to  try  the  question 
of  title  to  property  in  which  he  owned  an  interest,  and,  following  this  out,  pre- 
pared a  statement  of  the  case  and  gave  it  to  the  morning  i)aper  to  be  published, 
which  was  done. 

The  only  excuse  they  have  yet  been  able  to  give  for  this  unseemly  haste  is 
that  they  wanted  Swayne  served  before  he  left  the  State,  a  most  fiimsy  and 
unreasonable  excuse.  There  is  only  one  conclusion  that  a  fair  and  reasonable 
mind  can  draw  from  all  of  these  facts,  and  that  Is,  they  wanted,  desired,  and 
expected,  by  bringing  a  fictitious  suit,  to  force  Judge  Swayne  to  recuse  himself 
and  continue  the  action.  They  wanted  to  so  embarrass  him  that,  though  not 
disqualified,  he  would  refuse  to  hear  the  action,  and  if  this  conclusion  is  true 
there  can  be  no  doubt,  as  attorneys  and  officers  of  the  court,  they  were  guilty 
of  gross  misbehavior,  and  clearly  were  guilty  of  contempt  within  the  meaning^ 
of  section  725  of  the  Revised  Statutes. 

It  is  true  that  Judge  Swayne  for  thhls  contempt  Imposed  both  fine  and 
Imprisonment,  but  this  error  of  law  was  corrected  by  Judge  I^ardee,  and  snrely 
It  can  afford  no  reason  for  Impeachment.  Belden  and  Davis  say  his  maimer  In 
passing  -Judgment  was  harsh  and  abusive,  but  all  Davis  can  remember  that  was 
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«aid  is  that  the  court  cliarg;ed  them  with  ignorance  and  that  their  actions  were  a 
stench  in  the  nostrils  of  the  community. 

Tills  last  remark  must  be  verj-  doubtful.  But  if  they  were  guilty  of  what 
they  stood  charged,  if  they  had  collusively  and  in  bad  faith  commenced  this 
action  to  interfere  with  the  trial  of  tlie  case  by  Judge  Swayne  and  prevent  the 
defendants  from  securing  a  speedy  trial  before  the  judge  of  the  court,  then 
they  were  guilty  of  contempt,  and  this  contempt  was  not  purged  by  coming  in 
later  and  dismissing  the  suit  or  by  the  Judge  using  toward  them  harsh  and 
abusive  language. 

Mr.  Davis  sued  out  a  writ  of  habeas  corpus  before  Judge  Pardee.    At  the 
hearing  Judges  McCormick  and  Shelby  sat  with  him  and  concurred  in  his 
opinion. 
The  court  says : 

"  The  relator  is  an  attorney  and  counselor  of  the  United  States  circuit  court 
for  the  northern  district  of  Florida,  and,  as  such,  one  of  the  officers  of  the 
court,  within  the  intent  and  meaning  of  the  above  statute.  As  such  officer  he 
was  and  is  cliarged  with  conduct  in  and  out  of  court  which,  if  accompanied  with 
malicious  intent,  or  if  it  had  the  effect  to  embarrass  and  obstruct  the  adminis- 
tration of  justice,  was  such  misbehavior  as  amounted  to  contempt  of  court.*' 

The  writ  of  habeas  corpus  was  discharged.  There  is  no  doubt  that  this  suit 
was  brought  with  no  intention  to  ever  try  it;  in  fact,  it  was  dropped.  And 
there  can  be  no  other  conclusion  but  that  the  commencement  of  this  action 
could  have  no  other  effect  than  to  embarrass  and  obstruct  the  administration  of 
Justice.  The  fact  that  the  suit  was  commenced  in  the  State  court  can  make 
no  difference,  because  its  effect,  as  intended,  was  to  embarrass  Judge  Swayne 
in  trying  the  action  pending  before  him  in  the  United  States  court. 

Plaintiffs  dismissed  the  suit,  but  in  a  few  months  commenced  it  again  In 
Judge  Swayne's  court,  which  fact  shows  that  when  thej'  dismissed  it  first 
they  had  no  intention  to  abandon  it. 

But  the  majority  find  fault  and  lay  great  stress  upon  the  fact  that,  in  his 
judgment,  finding  Belden  and  Davis  guilty  of  contempt,  that  he  does  not,  in 
the  language  of  the  statute,  find  them  guilty  of  misbehavior  as  officers  of  his 
court,  but  adjudged  that  their  conduct  constituted  a  substantial  contempt  of  the 
dignity  and  good  orfler  of  the  court.  And  is  it  not  true  that  a  misbehavior  of 
an  attorney  is  a  contempt  of  the  dignity  and  good  order  of  the  court? 

To  embarrass  the  court  in  tlie  administration  of  justice  surely  must  be  a 
contempt  of  the  orderly  conduct  of  the  court  in  its  business. 

In  discussing  Judge  Swayne*s  action  in  passing  judgment  of  contempt  against 
Belden  and  Davis,  the  majority  show  considerable  feeling.  The  committee 
charge  that  he  was  *'  guilty  of  gross  abuse  of  judicial  power  and  misbehavior 
in  office/'  and  that  knowing  the  law,  and  knowing  that  no  contempt  had  been 
committed,  he,  with  a  bad  and  evil  inten,  declared  hem  gully.  This  is  making 
a  very  broad  accusation  when  we  consider  all  of  the  facts  and  surrounding 
circnmstances  and  the  law  controlling  the  same. 

The  committee  say  that  Judge  Swayne  *'  knew  that  proceedings  for  a  con- 
tempt not  committed  in  the  presence  of  the  court  must  be  founded  on  an  affida- 
vit setting  forth  the  facts  and  circumstances  constituting  the  alleged  con- 
t«npt"  and  "knew  that  issuing  of  proofs  without  filing  was  erroneous,"  and 
*'  knowing  the  law,  Judge  Swayne  issued  a  rule  to  show  cause  why  Davis  and 
Belden  should  not  be  committed  for  contempt  upon  an  unsworn  statement  of 
Mr.  W.  A.  Blount." 

Now,  It  is  to  be  hoped  that  the  House  will  not  vote  to  imi>each  anyone  for 
a  misftake  of  law  or  Ignorance  of  it,  for  if  such  a  precedant  is  established  none 
of  ns  will  be  safe.  It  might  be  possible  that  Judge  Swayne  did  not  know  the 
law  as  stated  above,  and  It  might  be  possible  that  such  is  not  the  law.  It  is 
true  that  the  committee  cite  one  California  and  two  Indiana  cases,  but  in 
California  the  Code  of  Civil  Procedure  provides  that  a  contempt  committed  out 
of  tbe  presence  of  the  court  can  only  be  called  to  its  attention  by  affidavit, 
and  no  doubt  Indiana  has  a  similar  statute. 

There  Is  no  settled  practice  In  contempt  proceedings  (United  States  v. 
Sweeney,  95  Fed.,  446).  In  volume  9,  page  38,  of  the  Cycloi)edia  of  Law  and 
Procedure  we  find  the  law  stated  as  follows : 

**As  a  rule  the  proceeding  to  punish  for  contempt  committed  out  of  the 
inresence  of  the  court  should  be  instituted  by  a  statement  or  some  writing  or 
aflldavit  presented  to  the  court  setting  forth  the  facts." 

NnmerouB  authorities  trom  all  over  the  United  States  are  cited  to  support 
this  proposition  of  law. 
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And  It  has  been  held  that  In  such  a  case  the  court  may  even  act  of  its  own 
motion  and  make  the  accusation.  (24  W.  Va.,  416;  81  Mich.,  592;  27  How. 
Prac,  14.) 

It  might  have  been  possible  that  Judge  Swayne  did  not  know  of  the  decision 
in  California  or  the  statutes  of  Indiana,  but  followed  the  rule  as  stated  above. 

It  is  claimed  that  Davis  and  Belden  purged  themselves  of  contempt.  The  Inw 
on  this  question  has  already  been  given,  and  it  is  not  necessary  to  report  it 
again.  The  affidavit  or  answers  filed  by  Davis  and  Belden  were  not  brotd 
enough  under  the  rule,  and  Belden  said,  when  asked  a  question  at  the  hearing, 
that  he  did  not  purge  himself  and  would  not  do  it  But  look  at  the  matter 
seriously  from  the  facts  and  circumstances  that  existed  at  the  time  Judgment 
was  pronounced. 

The  majority  report  proceeded  on  the  theory  that  the  action  was  commenced 
in  good  faith  and  upon  substantial  grounds;  that  having  commenced  the  acttoi 
in  the  State  court  no  contempt  could  have  been  committed  against  the  Fedenl 
court.  If  attorneys,  who  are  officers  of  the  Federal  court,  to  ^nbarrass  tbe 
judge  of  that  court  in  the  administration  of  justice,  commence  an  unmeritori- 
ous  action  in  the  State  court  against  him,  is  it  not  contempt?  Is  there  any 
law  by  which  the  place  in  which  the  contempt  has  been  committed  excuses  it? 
Was  the  action  brought  in  good  faith  No ;  for  this  reason :  Belden,  Davis,  and 
Paquet  are  all  good  lawyers ;  they  knew  that  Mrs.  Swayne  was  buying  the  land; 
they  knew  that  the  deed  had  been  made  in  her  favor,  and  therefore  they 
knew  ihat  if  the  title  had  ever  left  Edgar  it  vested  in  her.  Being  lawyers, 
they  must  have  known  that  if  the  title  was  in  her  no  judgment  against  Judge 
Swayne  individually  would  divest  her  of  that  title,  and  therefore  such  a  judg- 
ment would  avail  their  clients  nothing.  If  they  were  acting  in  good  faith  for 
the  purpose  of  trying  title  to  land,  knowing  all  of  the  facts  just  stated,  they 
certainly  would  have  sued  Mrs.  Swayne  as  the  owner  of  the  land  and  joined 
her  husband  with  her. 

Belden  says: 

"It  was  so  positive  she  had  purchased  It 

*'  Q.  Did  you  have  any  reason  to  suppose  Judge  Swayne  had  exercised  any 
acts  of  ownership? — ^A.  No. 

"  Q.  Did  you  have  any  such  information  before  you  b|ought  the  suit?— i. 
I  did  not.  When  we  learned  that  suit  was  pending  in  the  county  jndge's  ooort 
against  Edgar  that  revealed  the  fact  that  sale  had  been  made  to  Mrs.  Lydia  C 
Swayne." 

Commencing  an  action  against  Judge  Swayne  alone,  after  he  had  stated  tbtt 
he  would  proceed  with  the  trial  of  the  case  unless  they  made  a  motion  to  cod- 
tinue  it  under  the  rule,  and  they  having  stated  they  would  do  so,  is  very  mn- 
picious,  and  is  made  more  so  when  they  never  did  anything  further  with  tiie 
suit.  There  can  be  no  doubt  that  they  were  acting  in  bad  faith.  There  can  be 
no  doubt  of  their  motives  and  what  they  sought  to  accomplish.  Why  wat  it 
necessary  to  proceed  with  such  haste?  Why  was  it  necessary  to  find  the  dert 
and  sherilf  that  Saturday  night  and  cause  one  to  file  the  papers  and  the  otber 
to  serve  them?  If  they  intended  to  dismiss  the  suit  Monday  morning,  as  they 
now  claim,  why  did  they  not  wait  until  Monday  and  commence  the  suit  aftei 
the  other  action  had  been  dismissed?  Why  was  it  necessary  to  prepare  u 
article  for  the  paper  and  procure  its  publication  that  night? 

There  can  only  be  one  answer  to  all  these  questions,  one  explanation  of  tlieir 
conduct — that  it  was  their  intention  to  carry  out  the  statement  made  to  thecomt 
that  they  would  show  grounds  for  a  continuance  Monday  morning.  There  cu 
be  no  other  sane  reason ;  no  other  reason  can  explain  their  conduct.  All  of  thii 
was  done  to  embarrass  the  court  in  the  trial  of  the  case  pending  before  bin 
They  were  seeking  to  force  him  to  recuse  himself,  or,  if  he  persisted  in  tiyiDf 
the  case,  to  do  so  in  the  face  of  the  charge,  made  public  by  the  press,  that  in 
was,  as  judge,  trying  title  to  a  piece  of  land  in  which  he  owned  an  intercA 
Where  is  the  court  in  the  land  that  would  permit  such  conduct  as  this  to  i»4 
unnoticed  and  unchallenged?  Did  not  Judge  Swayne,  under  all  these  circoor 
stances,  have  the  right  to  inquire  into  this  matter  and  punish  the  parties  it 
guilty?  And  having  committed  the  contempt,  could  they  purge  themselveB  feQf 
dismissing  the  action?  The  contempt  was  committed  Saturday  evening; 
if  they  could  have  been  punished  then,  and  can  it  be  seriously  urged  now 
dismissing  the  action,  perhaps  because  of  what  they  had  done,  that  they 
innocent  of  any  wrong  when  their  trial  took  place?  Such  a  contention 
have  no  support  In  reason.  The  judge  did  his  duty  as  he  saw  it,  and  th 
certainly  warranted  his  belief.    This  seems  to  be  a  very  slim  charge  on 
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to  impeach  a  Federal  judge.  There  were  certainly  good  grounds  for  his  action, 
and  he  had  the  right,  from  all  the  peculiar  facts  and  circumstances,  to  believe 
a  contempt  liad  been  committed. 

After  the  hearing  was  closed  the  following  papers  filed  in  the  contempt  pro- 
ceedings of  Belden  and  Davis  were  received,  and  the  same  are  hereby  em- 
bodied in  this  report 

The  following  is  a  copy  of  the  newspaper  article  which  it  is  alleged  Belden, 
Davis,-  and  Paquet  prepared  and  procured  to  be  published : 

"  JUDGE  BWAYNE  SUMMONED  AS  PARTY  TO  THE  SUIT  IN  CASE  OF  FLORIDA  M'GUIBE  V. 

PENSACOLA  COMPANY  ET  AL. 

'*A  decided  new  move  was  made  in  the  now  celebrated  case  of  Mrs.  Florida 
McGuire,  who  is  the  owner  by  inheritance  and  claims  the  possession  of  what  1b 
known  as  the  '  Kivas  tract,'  in  the  eastern  portion  of  the  city,  near  Bayou  Texas, 
by  the  filing  of  a  praecipe  for  summons,  through  her  attorneys,  ex-Attorney 
General  Simeon  Belden,  Judge  Louis  P.  Paquet,  of  New  Orleans,  and  £.  T. 
Davis,  of  this  city,  in  the  circuit  court  of  Escambia  County,  in  an  ejectment 
proceeding  for  possession  of  blocli  91,  as  per  map  of  T.  C.  Watson  which  is 
part  of  the  property  which  is  claimed  by  Mrs.  Florida  McGuire  and  which  is 
alleged  that  Judge  Swayne  purchased  from  a  real  estate  agent  in  this  city 
during  the  summer  mouths,  and  which  is  a  part  of  the  property  now  in  liti- 
gation before  him. 

"  The  summons  was  placed  in  the  hands  of  Sheriff  Smith  late  last  night  for 
service. 

"  Filed  November  12,  1901. 

"  F.  W.  Marsh,  Oterfc/' 

The  following  is  a  copy  of  a  statement  filed  by  Louis  P.  Paquet  in  Judge 
Swayne's  court,  and  connected  with  the  commencement  of  the  action  against 
Judge  Swayne  by  himself,  Belden,  and  Davis  in  the  State  court  of  Florida, 
referred  to  in  the  foregoing  newspaper  article: 

'*  United  States  circuit  court,  northern  district  of  Florida,  at  Pensacola. — In 
the  matter  of  contempt  proceedings  against  Louis  P.  Paquet 


<• 


Now  comes  Louis  P.  Paquet,  respondent  in  the  above^ntitled  matter,  and 


**  That  upon  full  and  mature  consideration  of  his  actions  and  conduct  in  the 
matter  referred  to  In  the  motion,  made  as  the  basis  of  the  above-entitled  pro- 
ceedings, through  excessive  zeal  in  behalf  of  his  clients,  he  did  so  act  that  this 
honorable  court  was  justified  in  believing  that  the  said  actions  were  com- 
mitted in  contempt  thereof  and  as  showing  disrespect  therefor.  That  respond- 
ent regrets  exceedingly  the  course  talcen  by  him  in  this  matter,  and  now 
appears  in  court  and  requests  that  he  be  permitted  to  apologize  for  his  be- 
liayior  and  file  with  the  records  in  the  above-entitled  cause  this  paper. 

"Louis  P.  Paquet,  Respondent. 
«  Filed  March  31,  1902. 

"  F.  W.  Mabsh,  Clerkr 

Tiie  contempt  proceedings  against  Mr.  Paquet  were  dropped. 

HOSKINS  CASE. 

Fourth.  The  majority  contend  that  Judge  Swayne  should  be  impeached  be- 
cause he  refused  to  proceed  to  trial  in  the  W.  H.  Hoskins  bankruptcy  proceed- 
ing, when  the  attorneys  for  the  petitioners  were  asking  for  a  continuance  for 
two  weeks  in  which  to  secure  certain  evidence. 

I  find  the  facts  of  this  case  to  be  as  follows : 

On  February  10,  1902,  an  involuntary  petition  in  bankruptcy  was  filed  in 
Jadse  Swayne's  court  against  W.  H.  Hoskins. 

On  Fd>ruary  24,  B.  S.  Llddon  appeared  in  said  matter  on  behalf  of  said 
Soekins  and  demurred  to  the  petition.  On  the  24th  of  February,  John  M. 
Oallioun  was  appointed  receiver  and  on  the  25th  gave  the  usual  bond,  which 
approved  on  the  26th. 

On  the  27th  of  February  the  court  sustained  the  demurrer  to  the  petition, 
of  the  grounds  being  that  the  petition  was  not  verified  as  required  by  law, 


to 
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and  also  that  the  petition  did  not  set  forth  if  the  petitioning  creditors  were 
firms,  partnerships,  or  corporations,  and  gave  petitioners  10  days  in  which  to 
amend  their  petition.  After  that,  and  in  fact  before  this  date,  B.  S.  Liddon, 
the  bankrupt's  attorney,  and  who  appears  in  this  proceeding  as  the  chief  counsd 
for  the  prosecution,  commenced  industriously  to  get  creditors  to  wltMraw 
their  petitions  and  claims,  and,  it  is  alleged,  made  misrepresentations  and 
threats  to  secure  affidavits  from  petitioners  and  to  cause  them  to  withdraw 
their  claims,  so  as  to  defeat  the  bankrupt  proceedings  pending  before  the  court, 
which  facts  are  set  forth  in  affidavits  filed  in  the  cause  by  J.  W.  Calhoun  and 
J.  Hartsfleld;  and  in  the  case  of  Hartsfleld  It  is  stated  that  he  signed  the  affi- 
davit through  fear  of  Hosklns  and  one  Justice,  and  that  notwithstanding  the 
petition  he  signed  he  desires  the  proceedings  to  go  forward. 

The  court  on  motion  extended  the  time  to  file  an  amended  petition  to  March 
9,  and  on  March  22  W.  IL  Hoskina  filed  h!s  answer  thereto.  On  March  20, 
Hosklns  having  given  a  bond  in  the  sum  of  $5,000,  had  his  property  all  turned 
over  to  him  by  the  receiver,  and  he  took  the  possession  thereof  and  continued 
his  business.  On  the  5th  day  of  March,  1902,  Charles  D.  Hosklns,  son  of  the 
said  alleged  bankrupt,  at  the  suggestion  of  his  father  to  get  a  certain  book, 
made  an  assault  upon  one  J.  N.  Richardson,  the  deputy  of  the  receiver,  pulled 
him  out  of  his  buggy,  beat  him  violently,  causing  the  said  Richardson,  who 
was  an  old  man,  to  remain  in  his  bed  for  some  time,  and  took  from  him  the 
book;  that  this  book  was  a  book  taken  by  the  receiver  from  the  place  where 
the  bankrupt  Hosklns  carried  on  his  business,  and  which  it  was  alleged  by 
the  receiver,  upon  Information  and  belief,  belonged  to  the  alleged  bankrupt 
and  contained  his  accounts.  £^or  this  assault  upon  Mr.  Richardson,  an  ofllcer 
of  the  court.  Judge  Swasnie  issued  a  rule  for  C.  D.  Hosklns  to  appear  before 
the  court  and  show  cause  why  he  should  not  be  punished  for  contempt 
Hosklns  concealed  himself,  was  never  served,  and  never  apx)eared  before  the 
court,  and  never  surrendered  the  book. 

On  March  24  or  25  the  cause  was  set  down  for  trial  to  take  place  on  tbe  SlsL 
Mr.  Hosklns  contended  that  he  was  solvent  and  could  meet  all  his  obligations 
and  was  ready  and  willing  to  do  so,  which  was  a  fact.  But  he,  through  his 
attorney,  refused  to  pay  one  cent  of  costs,  and  here  is  where  all  the  trouble 
arose.  Had  he  been  willing  to  arrange  for  the  payment  of  the  costs  every- 
thing could  have  been  settled  and  dismissed  at  once  without  any  trial.  He 
never  requested  the  court  to  fix  the  amount  of  costs,  because  he  refused  to  j«y 
any  at  all. 

(Considerable  cost  had  been  incurred,  the  United  States  marshal  alone  having 
a  bill  of  $304  for  taking  care  of  property  and  feeding  stock.  On  the  morning 
of  March  31  the  attorneys  for  petitioners  requested  the  court  to  continue  the 
case  for  two  weeks,  as  they  could  not  safely  proceed  to  trial  without  the  book, 
which  they  were  Informed  and  believed  contained  material  evidence,  and  whicb 
C.  D.  Hosklns  had  by  force  and  violence  taken  from  the  custody  of  the  receiver, 
and  which  he  refused  to  return. 

This  motion  was  resisted  by  the  bankrupt,  he  contending  that  he  was  ready 
for  trial,  that  the  book  was  not  his,  and  that  he  could  prove  by  witnesses 
present  that  the  book  was  not  his.  He  also  claimed  that  he  had  no  control 
over  the  book.  Judge  Swayne,  notwithstanding  this  oflPer,  refused  to  bear  the 
evidence;  said  he  would  not  believe  his  brother  under  the  circumstances,  and 
insisted  he  would  continue  the  case  until  the  book  was  produced.  The  majority 
condemn  Judge  Swayne  for  this  conduct  and  contend  the  he  should  be  im- 
peached for  It.  The  case  had  only  been  at  issue  fi^e  or  six  days;  all  of  the 
property  was  then  In  the  iK>ssesslon  of  the  bankrupt  and  not  under  expense. 
He  had  full  control  of  his  business.  Also  many  things  had  come  to  the  atten- 
tion of  the  court  In  this  matter  besides  taking  the  book  that  might  well  cause 
him  to  proceed  with  caution,  to  doubt  the  honesty  of  the  bankrupt,  and  to  be- 
lieve that  the  book  contained  material  matters  and  which  the  court   should 

know. 

Petitioning  creditors  had  been  requested  to  withdraw  their  claims,  some  had 
been  threatened,  and  the  deputy  of  the  receiver  had  been  assaulted  in  a  most 
brutal  manner  and  a  book  taken  from  his  iwssession  which  It  was  allied  con- 
tained the  accounts  of  the  bankrupt.  Under  all  of  these  circumstances  It  can 
not  be  said  the  court  did  not  act  with  due  discretion  when   the   case   was 

continued. 

The  right  to  continue  a  case  rests  always  In  the  discretion  of  the  jndge.  He 
did  not  denv  Hosklns  a  trial ;  he  did  no  act  which  injured  him  in  his  rights. 
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Ho8klns  already  was  iu  the  possession  of  his  property,  and  the  Judge  was  ready 
to  try  the  case  and  did  offer  to  try  it  in  Jane,  but  the  parties  had  stipulated 
to  try  it  in  the  following  November,  showing  there  was  no  hurry  about  a  trial. 
It  never  was  ti-ied,  but  was  settled,  the  bankrupt  agreeing  to  pay  i)art  of  the 
costs,  and,  in  fact,  the  question  of  costs  was  all  there  was  in  the  case  and  all 
that  kept  it  from  being  settled  in  March. 

The  majority  lay  great  stress  on  the  fact  that  some  lawyers  had  entered  into 
a  conspiracy  to  ruin  Hoskins  and  plunder  his  estate.  If  this  should  be  true, 
the  court  was  not  a  party  to  it,  and  it  was  never  brought  to  his  notice.  The 
judge  acted  absolutely  in  good  faith,  and  there  Is  no  evidence  whatever  that  he 
lent  himself  to  any  conspiracy. 

The  attorneys  on  both  sides  are  not  to  be  commended  for  their  conduct  in 
this  matter,  and  surely  what  they  did  or  what  they  desired  to  do  can  not  be 
used  as  a  basis  to  impeach  the  judge,  especially  when  he  was  igtiorant  of  it  all. 
He  sustained  the  demurrer;  he  release<i  the  property:  he  was  willing  to  try 
the  case  and  came  to  Pensacola  in  June  to  do  so,  and  did  not  do  so  from  the 
fact  that  these  parties,  who  were  so  desirous  for  a  speedy  trial  to  the  end 
that  they  would  not  be  ruined  in  their  proi>erty  and  credit,  had  entered  into  a 
written  stipulation  that  the  case  should  be  tried  at  the  November  term. 

This  Is  the  Hoskins  case,  us  it  apjiears  from  the  record,  and  for  the  judge's 
conduct  in  this  case  this  committee  is  asked  to  impeach  him.  Still,  if  he  is  to 
be  impeached,  the  grounds  for  doing  so  in  this  particular  case  are  just  as  good 
and  substantial  as  in  any  other  instance  presented  by  the  prosecutors  of  the 
resolution.  Liddon,  who  is  the  chief  prosecutor  in  this  action,  was  trying  to 
force  matters  and  was  also  interfering  with  the  clients  of  the  creditor's  attor- 
neys. The  creditors  wanted  a  book  produced  in  court  that  Hoskins  told  his 
son  to  take  from  the  receiver.  The  books  must  have  been  in  Hoskins's  control, 
and  were  the  best  evidence  of  what  they  contained.  Had  the  books  been 
produced  for  the  inspection  of  the  court  there  would  have  been  no  trouble  or 
delay,  and  this,  no  doubt,  Hoskins  could  have  done.  Under  the  circumstances 
the  court  could  well  have  granted  the  continuance  asked,  and  there  was  no 
abuse  of  discretion  in  doing  so.  Hoskins  could  not  have  been  injured  by  reason, 
of  this  continuance,  because  he  had  all  of  his  property  in  his  possession,  was  car- 
rying on  his  business,  and  was  suffering  no  loss.  In  fact,  he  agreed  to  postpone 
the  trial  until  the  following  November,  notwithstanding  that  the  court  was 
willing  to  try  it  earlier,  which  alone  is  a  strong  reason  that  no  Injury  was  done 
to  Hoskins. 

TUN  I  SON   CASE. 

They  say  Judge  Swayne  appointed  one  B.  C.  Tunlson  a  United  States  com- 
missioner after  Tunlson  had  been  impeached  in  his  court.  Tunison  was  a  com- 
missioner in  1892  or  1893.  He  claimed  to  have  been  shot  by  one  Humphreys 
and  caused  his  arrest.  Humphreys  was  tried  in  1892  or  1893.  and  the  trial  was 
u  bitter  one.  Tunlson  was  impeached  at  that  time.  Tunison  is  one  of  the 
ablest  lawyers  in  Florida  and  Is  so  conceded.  He  discharged  the  duties  as 
United  States  commissioner  well  and  without  complaint.  He  had  the  very  best 
citizens  of  Pensacola  for  his  clients  and  as  his  friends. 

In  1897  the  entire  bar  of  Pensacola  indorsed  him  for  United  States  district 
attorney  for  the  northern  district  of  Florida.  At  the  same  time  many  of  the 
best  and  most  prominent  citizens  wrote  letters  in  his  behalf.  After  this  in- 
dorsement by  the  bar  in  1897  his  term  expired  and  he  was  reappointed  by 
Judge  Swayne.  Most  of  those  who  impeached  him  were  his  enemies.  His 
friends  said  his  reputation  as  a  citizen  was  good.  His  enemies  spoke  ill  of  him, 
and  his  fHends  spoke  well  of  him,  but  no  charge  was  ever  made  against  him 
for  neglect  or  wrongdoing  in  his  official  duties,  and  he  has  been  commended  for 
the  able  ahd  efficient  manner  in  which  he  discharged  them.  But  it  is  said  that 
11  l8  reported  in  Florida  that  Tunlson  has  and  exercises  an  undue  influence  over 
the  court,  so  that,  as  generally  understood,  to  win  in  Judge  Swayne's  court  you 
must  employ  Tunlson. 

There  is  no  evidence  that  this  rumor  ever  came  to  the  attention  of  Judge 
Swayne,  or  that  it  is  well  founded.  There  is  no  instance  shown  wherein  Judge 
Swayne  ever  granted  any  favor  to  Tunlson.  There  is  nothing  to  prove  that  at 
any  time,  or  in  any  proceeding.  Judge  Swayne  was  corruptly  or  otherwise  influ- 
enced by  Tunison.  But  this  charge  caused  an  examination  of  the  records  to 
be  made,  and  it  appeared  therefrom  that  out  of  J8  cases  tried  by  Mr.  Tunison 
before  Judge  Swajme  he  lost  12.    And  he  further  show  that  this  charge  is  im- 
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true — that  is,  that  Tunison  has  influence  with  the  court — I  only  have  to  call 
the  attention  of  the  committee  to  the  instance  where  Tunison  was  employed  to 
see  Judge  Swayne  and  induce  him  to  dismiss  the  charge  for  contempt  against 
C.  D.  Hoskins  for  assaulting  and  cruelly  beating  an  officer  of  the  court,  and 
the  judge's  refusal  to  do  so  until  Hoskins,  who  had  been  evading  the  officers  of 
the  law,  should  present  himself  before  the  court. 

It  is  not  an  uncommon  thing  to  hear  that  an  attorney  has  influence  with  a 
judge,  and  some  go  so  far  as  to  state  that  it  is  a  corrupt  influence;  but  never 
before  now  did  I  hear  it  seriously  contended  that  because  of  such  a  rumor,  of 
which  the  judge  had  no  knowledge  and  which  is  unfounded  in  fact,  the  judge 
should  be  Impeached  and  removed  from  office. 

This  ground  for  impeachment  demonstrates  one  thing,  and  that  is  the  animus 
behind  this  entire  proceeding  is  to  impeach  Judge  Swayne  at  any  hazards.  A 
number  of  witnesses,  many  enemies  of  the  court,  or  in  the  pay  of  O'Neal,  go 
on  the  witness  stand  and  swear  to  a  rumor  which  they  have  heard,  to  wit, 
that  Tunison  exercises  an  undue  influence  over  Judge  Swayne,  and  without 
any  evidence  showing  such  to  be  the  fact,  without  the  showing  of  a  single 
instance  in  which  the  court  ever  favored  Tunison  or  decided  a  case  in  his  favor 
wrongfully,  without  showing  that  the  Judge  ever  acted  corruptly  or  ever  knew 
of  such  rumor,  the  majority  of  the  committee  present  this  as  a  ground  for 
impeachment,  and  as  a  companion  piece  to  this  ground  present  another  equally 
as  unfounded  In  the  contempt  proceedings  instituted  against  C.  D.  Hoskins. 

CASE  OF  C.   D.   HOSKINS. 

When  the  members  of  the  subcommittee  met  to  disagree.  It  was  then  agreed 
by  us  all  that  there  was  nothing  In  the  charges  concerning  the  contempt  pro- 
ceedlngs  preferred  against  C.  D.  Hoskins  which  would  warrant  any  Impeach- 
ment, but  I  see  that  Mr.  Palmer  has  now  embraced  the  same  within  his  report, 
and  I  am  glad  that  he  has,  as  it  will  show  the  members  of  the  House  the 
character  of  charges  preferred  and  how  unwarranted  they  are. 

On  the  5th  day  of  March,  1902,  O.  D.  Hoskins,  a  young  man,  assaulted  a  Mr. 
Richardson,  who  was  a  deputy  of  the  receiver  appointed  in  the  Hoskins  bank- 
ruptcy proceeding,  dragged  him  out  of  his  buggy,  brutally  beat  him,  and  took 
from  him  a  certain  book  or  ledger,  which  It  was  alleged  belonged  to  said  bank- 
rupt and  contained  accounts  of  his  business  transactions.  Young  Hoskins 
claimed  that  the  book  belonged  to  him.  Mr.  Richardson  was  an  old  man,  and 
the  beating  was  so  severe  that  he  was  conflned  because  thereof  to  his  bed  for 
several  weeks. 

The  matter  was  brought  to  the  attention  of  Judge  Swayne  by  an  affidavit 
filed  for  the  purpose  of  commencing  contempt  proceedings  against  young  Hos- 
kins. The  affidavit  was  in  proper  form  and  stated  sufficient  facts  to  justify 
the  court  in  granting  a  rule  for  the  attachment  of  young  Hoskins  to  show  cause 
why  he  should  not  be  punished  for  contempt.  Young  Hoskins  was  never  served. 
He  kept  in  hiding.  An  attempt  was  made  to  get  the  court  to  dismiss  the  matter 
or  to  impose  a  fine,  but  Judge  Swayne,  considering  the  character  of  the  assault 
and  the  fact  that  Hoskins  had  evaded  the  officers  of  the  court,  refused  to  do 
anything  until  Hoskins  appeared  in  court  and  was  examined.  Hoskins  was  in 
the  habit  of  becoming  intoxicated,  and  one  day  he  left  for  Pensacola  with  $450 
on  his  person,  got  to  drinking  hard,  and  was  found  dead,  it  being  claimed  that 
he  took  laudanum  to  commit  suicide.  Now  it  is  claimed  that  he  took  the  poison 
rather  than  face  Judge  Swayne.  A  more  unreasonable  and  unfounded  state- 
ment never  was  made.  He  was  not  under  arrest.  This  was  a  long  time  after 
the  contempt  had  been  committed.  Judge  Swayne  had  made  no  threats  against 
him,  and  had  done  no  act  to  oppress  him.  All  he  ever  did  was  to  issue  a  rule 
upon  an  affidavit  which  made  it  his  duty  to  do  so.  He  did  what  any  judge  in 
the  land  would  have  done  when  It  was  brought  to  his  notice  that  an  officer 
ef  his  court,  while  In  the  discharge  of  his  official  duties,  had  been  assaulted, 
brutally  beaten,  dud  property  in  the  custody  of  the  law  taken  from  him  by 

'orce.  ^,    ,  .    ,  ^  M 

I  am  glad  that  the  majority  have  made  Young  Hoskins  s  case  a  ground  for 
impeachment,  because  it  emphasizes  the  effort  that  is  being  made  to  unjustly 
ruin  a  man  who  has  faithfully  discharged  his  judicial  duties.  He  has  been 
guilty  of  wrongdoing,  oppression,  and  tyranny  because  he  fotmd  one  man 
guilty  of  contempt  for  stabbing  an  officer  of  his  court  and  interfering  with 
him  in  the  discharge  of  his  duties  and  for  Issuing  an  order  for  the  arrest  of 
another  who  brutally  assaulted  another  officer  and  took  from  him  by  force 


IMPEACHMENT  OP  JXJDGB  CHABLES  SWAYNE.  73 

property  in  his  custody  as  an  officer  of  the  court.  No  judge  was  ever  before 
in  this  country  maligned,  abused,  slandered,  and  illtreated  as  Judge  Swayne 
has  been,  and  this  maliciously,  too.  It  has  been  reported  of  him  by  his  enemies, 
and  caused  to  be  published  in  the  press  throughout  the  land,  that  he  is  n  cor- 
rupt Judge,  ignorant  and  incompetent;  that  he  has  managed  banlcrupt  estates 
pending  in  his  court  in  such  a  manner  as  to  absorb  the  entire  estate  in  unnec- 
essary costs,  expenses,  and  allowances,  to  the  great  wrong  and  injury  of  cred- 
itors and  others,  until  such  administration  is,  in  effect,  legalized  robbery  and 
a  stench  in  the  nostrils  of  all  good  people. 

The  foregoing  language  first  found  form  in  a  resolution  lobbied  by  the  said 
O'Neal  through  the  Florida  Legislature.  It  was  again  stated  on  the  floor  of 
the  House  of  Representatives  when  this  resolution  was  offered,  and  it  has  been 
published  throughout  the  land  in  the  public  press,  and  there  is  not  a  scintilla 
of  truth  in  any  part  of  it,  or  no  fact  proven  to  warrant  even  the  suspicion  of 
sach  grave  and  serious  charges.  A  subcommittee  spent  10  days  in  Florida 
InveBtigating  these  charges,  and  the  result  of  their  labors  is  now  printed  and 
on  file  with  the  documents  of  this  House.  Every  opportunity  was  given  to 
Judge  Swayne's  accusers  to  prove  their  charges.  Every  witness  they  wanted 
was  subpoenaed,  hearsay,  irrelevant,  and  immaterial  matters  were  received 
in  evidence,  and  no  obstacles  were  put  in  their  way.  Five  lawyers  for  the 
prosecution  for  some  time  had  been  diligently  at  work,  and  I  submit  that  not 
one  single  bit  of  proof  can  be  shown  where  Judge  Swayne  ever  did  an  act  tliat 
was  corrupt  or  unbecoming  a  Just  and  upright  Judge.  So  much  for  the  charges 
of  corruption.  The  record  introduced  and  printed,  giving  a  list  of  cases  tried 
by  him  and  appealed,  shows  that  as  a  Judge  he  has  made  an  excellent  record 
and  that  he  is  not  incompetent  and  ignorant. 

The  fact  that  Judge  Pardee  assigned  him  to  sit  on  the  circuit  court  of  appeals 
and  to  try  cases  in  different  parts  of  the  district  for  six,  seven,  and  eight  months 
during  the  year  is  a  good  recommendation  for  his  standing  as  a  Judge.  In 
fact,  no  one  so  far  has  had  the  hardihood  to  come  forward  and  swear  that  he 
l8  an  incompetent  and  ignorant  Judge,  and  there  is  nothing  in  the  record  that 
shows  it 

As  to  the  bankruptcy  business,  there  can  be  no  excuse  for  the  slanderous 
statements  made,  to  wit:  That  "all  cases  were  managed  corruptly,  the  assets 
frittered  away,  no  dividends  paid,  until  the  matter  became  so  notorious  as  to 
be  a  stench  in  the  nostrils  of  the  people."  This  is  hard  language,  and,  more  than 
this,  it  is  not  supported  by  the  evidence. 

Out  of  175  cases  of  bankruptcy  commenced  in  his  court  the  prosecutors  picked 
out  five  or  six.  They  were  requested  to  call  the  attention  of  the  committee  to 
any  wrongs  committed  in  these  particular  cases,  and  this  they  failed  to  do. 
Out  of  175  cases  not  one  was  shown  to  have  been  managed  as  they  had  charged. 
On  the  contrary,  the  report  of  the  Attorney  General  shows  that  the  bankruptcy 
business  before  Judge  Swayne  was  managed  prudently  and  well.  Every  Judge 
bas  the  right  to  have  his  honesty  and  integrity  protected.  Nothing  so  weakens 
tlie  respect  for  a  Judge  as  to  charge  him  witii  corruption.  Nothing  should  be 
quicker  frowned  down  by  the  people  than  such  charges  when  false.  Judge 
Swayne  has  for  months  stood  up  under  these  false  and  malicious  reports — ^and 
tbey  were  malicious  when  made  because  they  were  based  on  no  fact.  He  is 
entitled  to  vindication  somewhere.  The  charges  have  been  preferred  in  this 
House,  the  evidence  is  on  file  here,  and  he  should  receive  his  vindication  here. 

J.  N.  GiLLETT. 

RoBT.  M.  Nevin. 
D.  S.  Alexandbb. 
Geo.  a.  Peabbe. 

VDCWB  OF   MB.   LirTLEFIELD. 

I  have  not  had  the  time  to  examine  carefully  the  minority  views  of  Mr. 
OUlett,  bat  I  have  examined  with  care  the  record  in  this  case,  and  I  have  no 
hesitation  in  saying  that  in  my  opinion  it  does  not  disclose  a  state  of  facts  that 
vrould  Justify  Impeachment  proceedings. 

C.    E.    LrrTLETIELD. 
VIEWS  OF  MB.  PABKEB. 

In  the  opinion  of  the  subscriber,  proceedings  for  impeachment  of  Judge  Charles 
Swayne  should  not  be  begun.  It  Is  not  necessary  always  to  Justify  his  action, 
or  to  maintain  that  his  behavior  has  always  been  consistent  with  Judicial  dig- 
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nity  or  the  duty  that  he  owes  to  his  district.  He  has  been  out  of  that  district  a 
great  deal  of  each  year,  but  since  1901  he  has  rented  a  house  there,  and  more 
lately  his  wife  has  purchased,  and  it  can  hardly  be  said  that  he  has  not  resided 
there,  within  the  meaning  of  this  criminal  statute,  for  a  period  covering  ail 
ordinary  limitations  of  criminal  prosecutions.  Those  limitations  should  gOTem 
this  case. 

It  does  not  appear  that  his  behavior  in  any  of  the  cases  cited  by  the  majority 
renders  him  liable  to  impeachment.  He  was  justifiably  severe  with  O'Neal  for 
getting  into  a  quarrel  with  an  officer  of  his  court  about  his  official  action  as  re- 
ceiver in  bankruptcy  and  then  stabbing  him.  He  was  right  to  be  severe  when 
young  Hoslcins  beat  the  clerk  of  another  such  receiver  and  took  from  him  books 
claimed  by  that  receiver.  He  had  occasion  for  righteous  indignation  against 
two  attorneys  of  his  court,  who  doubted  his  word  when  he  denied  all  interest  la 
a  case  pending  before  him  and  brought  suit  against  him  personally  in  order  pub- 
licly to  emphasize  that  doubt.  In  such  a  case  he  should  not  be  censured  even  if 
he  went  to  the  limit  of  his  jurisdiction  to  defend  the  honor  of  his  court. 

The  adjournment  of  the  proceedings  in  bankruptcy  of  the  ^der  Hoskins  was 
intimately  connected  with  the  contempt  proceedings  as  to  the  yonnger  on& 
There  appears  to  be  no  substantial  proof  of  the  charges  of  corruption,  ignorance, 
incompetency,  deliberate  waste  of  bankruptcy  assets,  criminal  or  Improper 
favoritism  to  certain  lawyers,  failure  to  hold  terms,  improper  acceptance  ci 
accommodation,  indorsements  from  attorneys  or  litigants,  or  the  wrongful  dis- 
charge of  convicts.  In  the  opinion  of  the  majority  all  these  charges  appear  to 
be  without  foundation.  Whether  the  conditions  that  prevail  in  this  district 
demand  some  legislative  remedy  may  be  a  question,  which  is  not  here  now.  In 
my  opinion  Judge  Swayne  is  not  liable  to  impeachment. 

Richard  Wayne  Parkss. 


House  of  REPRBfiENTAXiVES,  April  7,  1904- 

[Congressional  Record,  volume  38,  part  5,  page  4431-4434.] 

Mr.  Palmer.  Mr.  Speaker,  I  present  a  privileged  resolution. 
The  Speaker.  The  gentleman  from  Pennsylvania  presents  the  fol- 
lowing resolution  as  a  matter  of  privilege. 
The  Clerk  read  as  follows: 

[H.  Res.  302.] 

Resolved,  That  the  consideration  of  the  resolution,  numbered  two  hundred  and 
seven ty-four,  reported  by  the  Committee  on  tiie  Judiciary  in  the  matter  of  the 
impeachment  ojf  Charles  Swayne,  judge  of  the  district  court  of  the  United  States 
in  the  northern  district  of  Florida,  be  postponed  until  the  thirteenth  day  of  Decem- 
ber, nineteen  hundred  and  four,  and  tliat  tlie  Committee  on  the  Judiciary  be,  and 
it  is  hereby,  authorized  to  take  such  further  testimony  as  may  be  offered  by  the  com- 
plainants or  the  respondent,  and  report  the  same  to  the  House,  with  ita  conclusions 
thereon.  The  said  committee  and  subcommittee  shall  have  all  the  authority  con- 
ferred by  the  original  resolution,  numbered  eighty-six,  and  the  further  authority  to 
take  testimony  when  Congress  is  not  in  session. 

Mr.  Palmer.  Mr.  Speaker,  I  yield  three  minutes  to  the  gentleman 
from  Florida,  who  presented  the  original  resolution. 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  I  regret  exceedingly  that  it 
seems  advisable  that  the  matter  of  the  impeacliment  of  Judge  Charles 
Swayne  should  be  deferred  until  the  next  session  of  Congress.  But 
there  are  cogent  reasons  that  seem  to  point  out  that  this  course  is 
the  best  one  to  pursue. 

The  printed  evidence  in  this  case  is  embraced  in  a  volume  of 
considerable  size,  comprising  360  pages,  and  included  therein  is 
the  testimony  of  quite  a  number  of  witnesses  and  many  pages  of 
exhibits  from  the  records  of  Judge  Swayno's  court  relating  to  the 
amount  of  time  he  served  in  open  session  of  his  court  for  eight  years, 
and  relating  to  many  bankruptcy  matters,  and  to  his  fine  and  impris* 
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oninent  of  several  persons  for  alleged  contempt  of  the  authority  of 
his  court. 

The  report  of  the  majority  of  the  Judiciary  Committee  recom- 
mending the  impeachment  or  Judge  Swayne  for  high  misdemeanor 
covers  23  printed  pages.  The  views  of  the  minority  of  the  Judiciary 
Committee  against  impeachment  cover  36  pages  of  printed  matter. 
I  doubt,  Mr.  Speaker,  if  one-fourth  of  the  ifembers  of  this  House 
have  read  carefully  and  with  exactness  the  report  of  the  majority  and 
the  views  of  the  minority  of  the  Judiciary  Committee  and  the  360 
printed  pages  of  testimony  in  the  case.  It  is  absolutely  essential  that 
each  Member  of  this  House  read  carefully  and  accurately  the  report 
of  the  majority  and  the  views  of  the  minority  and  the  printed  evi- 
dence in  the  case  before  they  can  vote  intelligently  upon  the  question 
whether  impeachment  proceedings  will  lie  against  Judge  Swayne. 

It  is  well  known  that  an  early  adjournment  of  this  Congress  is 
contemplated,  possibly  May  1  next.  And  it  is  well  known  to  this 
Congress  and  to  the  country  that  much  important  business  of  this 
Congress  touching  upon  legislation  is  yet  not  acted  upon.  It  is 
also  known  that  many  Members  of  this  House  are  now  absent  in 
their  respective  States  engaged  in  a  canvass  for  renomination.  It 
is  also  well  known  that  the  attention  of  Members  of  both  Houses  of 
this  Congress  is,  to  a  great  degree,  centered  upon  the  issues  involved 
in  the  two  national  conventions  of  the  two  great  poUtical  parties, 
soon  to  occur,  and  upon  the  subsequent  Presidential  election  to  occur 
this  year. 

It  is  obvious,  Mr.  Speaker,  for  all  these  reasons,  that  the  attention 
of  this  House  can  not  be  fixed  with  that  certainty  upon  the  issues 
involved  in  this  case  that  the  importance  of  these  issues  demand. 
And  I  appeal  to  this  body,  both  Republicans  and  Democrats,  that 
they  may  carefully  examine  the  two  reports  made  in  this  case,  and 
the  printed  evidence,  and  prepare  to  vote  on  this  great  question 
-with  no  other  object  in  view  except  the  cause  of  right  and  justice. 
And  I  rely  with  confidence  upon  the  hope  that  the  Members  of  this 
body,  without  respect  to  party  affiliations,  will  bring  finally  to  the 
consideration  of  this  high  question  no  feeling  or  sentiment  except  the 
single  desire  to  reach  a  just  and  righteous  conclusion. 

Mr.  Palmer.  Mr.  Speaker,  I  move  the  previous  question  on  the 
adoption  of  the  resolution. 

Tne  Speaker.  The  gentleman  from  Pennsylvania  moves  the  pre- 
vious question  on  the  adoption  of  the  resolution. 

The  previous  question  was  ordered. 

The  Speaker.  The  question  is  on  agreeing  to  the  resolution. 

The  question  was  taken;  and  the  resolution  was  agreed  to. 

On  motion  of  Mr.  Palmer,  a  motion  to  reconsider  the  vote  by 
hich  the  resolution  was  passed  was  laid  on  the  table. 


House  of  Representatives,  December  9,  1904, 

[Congressional  Record,  volume  39,  part  1,  page  114.] 

Mr.  Palmer.  Mr.  Speaker,  I  ask  leave  to  make  a  privileged  report 
.  the  case  of  the  Hon.  Charles  Swayne,  judge  of  the  northern  district 
of  Florida,  submitted  by  the  Judiciary  Committee. 

The  Speaker.  The  gentleman  from  Pennsylvania  makes  the  fol- 
lowing privileged  report,  the  title  of  which  the  Clerk  will  report. 
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The  Clerk  read  as  follows: 

Report  in  the  matter  of  the  impeachment  of  Charles  Swayne,  judge  of  the  United 
States  in  the  northern  district  of  Florida. 

The  Speaker.  The  report  will  be  referred  to  the  House  Calendar, 
and  ordered  to  be  printed. 

[House  Report  No.  3021,  Fifty-eighth  Congress,  third  session.] 

In  accordance  with  the  permission  expressed  in  the  resolution  of  the  House,  of 
which  the  following  is  a  copy: 


<( 


House  resolution  302. 


'* Resolved,  That  the  consideration  of  the  resolution  No.  274,  reported  by  the  Com- 
mittee on  the  Judiciary  in  the  matter  of  the  impeachment  of  Charles  Swayne,  judge 
of  the  United  States  in  the  northern  district  of  Florida,  be  postponed  until  the  13th 
of  December,  1904,  and  that  the  Committee  on  the  Judiciary  be,  and  it  is  hereby, 
authorized  to  take  such  further  testimony  as  may  be  offered  by  the  complainants  or 
the  respondents,  and  report  the  same  to  the  House  with  its  conclusions  thereon'' — 
the  subcommittee  of  the  Committee  on  the  Judiciary  took  further  testimony  offered 
by  the  complainant  and  the  respondent  on  the  19th  of  April  and  on  the  2l8t  of  Novem- 
ber and  the  following  days  to  the  30th,  and  the  same  is  herewith  reported  to  the 
House. 

The  testimony  taken  establishes  the  following  facts,  which  are  not  disputed  by  the 
respondent: 

1.  That  at  a  time  when  the  Jacksonville,  Tampa  and  Key  West  Railroad  was  in  the 
hands  of  Mr.  Durkee,  a  receiver  appointed  by  Hon.  Charles  Swayne,  judge  of  the  dis- 
trict court  of  the  United  States  in  and  for  the  northern  district  of  Florida,  the  receiver 
provisioned  a  private  car  which  belonged  to  the  railroad  company,  placed  a  conductor 
and  cook  upon  it  and  sent  it  to  Guyencourt,  Del.,  for  the  purpose  of  bringing  Ju<^ge 
Swayne  to  Jacksonville,  Fla.  Judge  Swayne,  his  wife,  his  wife's  sister,  and  her  hus- 
band were  transported  on  the  private  car  to  Jacksonville,  Fla.,  and  subsisted  at  the 
expense  of  said  railroad  company. 

Judge  Swayne  acknowledged  the  facts,  as  above  stated,  but  defended  his  action 
upon  the  ground  that  the  property  of  the  railroad  company  being  in  the  hands  of  the 
court,  he,  the  judge  of  the  court,  had  a  right  to  use  it  without  making  compensation 
to  the  railroad  company. 

When  questioned  on  the  subject  he  answered  as  follows: 

•'By  Mr.  Palmer: 

"Q.  You  said  this  car  was  one  of  the  cars  in  possession  of  the  court,  because  the 
road  was  in  the  hands  of  a  receiver? — A.  Yes. 

''Q.  You  said  that  it  was  the  privilege  of  the  court  to  use  that  car,  because  the  road 
was  in  the  hands  of  a  receiver? — A.  Yea;  that  was  the  reason  whv  it  was  used. 

''Q.  You  thought  that  the  railroad  bein^  in  the  hands  of  the  court  you  had  the 
right  to  use  the  property  of  the  railroad  without  rendering  the  railroad  &ny  compen- 
sation for  it? — ^A.  Tne  receiver,  in  talking  that  over  with  me,  stated  that  it  was  gen- 
erally understood  that  a  car  was  in  better  condition  running  than  if  it  were  standing 
idle  on  a  siding. 

'^Mr.  Palmer.  Will  the  stenographer  read  that  question,  please? 

*'The  Stenographer  (reading): 

'*  ^Q.  You  thought  that  the  railroad  being  in  the  hands  of  the  court  you  had  the 
right  to  use  the  property  of  the  railroad  without  rendering  the  railroad  any  compen- 
sation for  it? ' 

''Mr.  Palmer.  That  is  the  question. 

"The  Wftness.  Yes,  sir.    I  had  ten  railroads  in  my  hands  as  judge  in  six  years." 

The  testimony  further  establishes  the  fact  that  Judge  Charles  Swayne  made  use  of 
the  same  car  for  the  purpose  of  taking  a  trip  to  the  Pacific  coast  with  his  &mily  and 
friends.  The  proof  was  that  the  car  had  some  liquid  supplies  on  board  when  teken. 
Judge  Swayne  expressed  the  opinion  that  he  left  as  mucn  when  it  was  returned. 

In  the  case  of  the  trip  from  Delaware,  and  also  the  trip  to  California,  transportation 
was  secured  by  the  receiver  over  other  railroads,  and  in  return  therefor  the  private 
cars  from  the  other  roads  were  transported  over  the  Jacksonville,  Tampa  and  Key 
West  without  charge.  A  porter  or  cook  employed  by  the  railroad  company  went 
with  the  car  to  the  Pacific  coast  at  the  cost  of  the  company.  "^ 

The  testimony  further  establishes  the  fact  that  for  every  day  that  Judge  Swayne 
has  held  court  out  of  his  district  since  he  has  been  a  judge  he  has  received  from  the 
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Treasury  of  the  United  States  the  sum  of  |10,  which  has  been  paid  upon  his  certifi- 
cate that  he  had  expended  that  sum  for  reasonable  expenses.  Judge  Swayne's 
account,  as  proved  by  an  official  of  the  Treasury  Department,  is  as  follows: 


Name  of  marshal 
paying  voucher. 


OnlUotte 

Do 

Love 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

OalUotte 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do , 

Fontelieu r. 

Do 

Do 

Do 

Do 

Do 

Oooper 

Do!!!!!!!!!!!!! 

Fontelieu 

Do 

Do 

Cooper 

Grant.!!*!!!!!!!!!] 

Cooper 

Houston 


Account 
No. 


9349 
9349 
18050 
18650 
18650 
26252 
26252 
29482 
35513 
35513 
36910 
36910 
61252 
44704 
44704 
44704 
44704 
61252 
61252 
61252 
61252 
54281 
54397 
54397 
54S97 
54397 
54397 
66068 
56988 
60217 
70206 
70206 
70206 
60592 
73100 
71960 
78334 
93964 


Place  of  holding  court. 


Baton  Rouge,  La. 

New  Orleans,  La. 

Waco,  Tex 

Dallas,  Tex 

Graham,  Tex 

Waco,  Tex 

Dallas,  Tex 

Waco,  Tex 

Dallas,  Tex 

Fort  Worth,  Tex. 

Waco,  Tex 

Dallas,  Tex 

New  Orleans,  La. 

do 

do 

do , 

do 

do , 

do 

do 

do , 

do 

do 

do 

do 

do 

do 

Birmingham,  Ala. 

do 

Huntsville,  Ala. . . 
New  Orleans,  La. . 
do 

....do 

Birmingham,  Ala. 

do 

Tyler.  Tex 

Birmmgham,  Ala. 
Tyler,  Tex 


Period  covered  by  vourh^. 


Apr.  19  to  May  4, 1895 

ICay  13  to  Mav  31,  1895.... 

30  days  from  Nov.  18, 1895 
40  days  from  Jan.  21.  1806. 
2  days  from  Mar.  9, 1896. . . 

18  days  from  Apr.  27, 1896. 
36  days  from  May  18, 1896. 
28  days  from  Nov.  18, 1896 
42  days  from  Jan.  II,  1897. 
12  days  from  Mar.  1, 1897. . 
23  days  from  Apr.  20, 1897. 

39  davs  from  May  17, 1897. 

19  days  from  Jan.  1,  1898. . 

40  days  from  Jan.  20, 1898. 
11  days  from  Mar.  1, 1898. . 
10  davs  from  Mar.  11,  1898. 
10  days  from  Mar.  22, 1898. 
10  days  from  Apr.  1, 1898. . 
15  days  from  Apr.  16,  1898. 
10  days  from  May  1,  1898. . 
19  days  from  May  11, 1898. 
19  days  from  Nov.  21,  1898. 
10  days  from  Jan.  30, 1899. 
10  days  from  Feb.  8,  1899. . 
10  days  from  Feb.  18, 1899. 
10  days  from  Feb.  28, 1899. 
10  days  from  Mar.  10, 1899. 

28  days  from  Apr.  4. 1899. . 
19  days  from  May  22, 1809. 

29  days  from  Oct.  9, 1899. . 
10  days  from  May  24, 1900. 
10  days  from  June  2, 1900. . 
5  days  from  June  12. 1900. . 
29  days  from  Sept.  3, 1900. 
8  days  from  Sept.  3, 1900. . 

31  days  from  Dec.  3. 1900.. 
21  days  firom  Sept.  2, 1901 . 

41  days  from  Jan.  12, 1903. 


Amount 
paid. 


S140 

170 

300 

400 

20 

180 

360 

280 

420 

130 

230 

390 

190 

400 

110 

100 

100 

100 

150 

100 

190 

190 

100 

100 

100 

100 

100 

280 

190 

290 

100 

100 

50 

390 

80 

310 

210 

410 


Witnesses  with  whom  Judge  Swayne  boarded  at  Fort  Worth,  Dallas,  Tyler,  and 
Waco,  in  hotels  and  boarding  houses,  during  the  times  when  he  held  court  in  those 
places  testified  in  part  as  follows: 

*'SAMt7BL  McIlhenny,  having  been  duly  sworn,  testified  as  follows: 

'^Direct  examination  by  Judge  Liddon: 

"Q.  Give  your  name  in  full. — ^A.  S.  C.  McIlhenny. 
''Mr.  HiooiNS.  What  is  your  first  name? 
' '  The  WrTNESS .  Samuel. 


*  *  By  Judge  Liddon  : 

'Q.  Your  residence? — A.  Dallas,  Tex. 

Q.  Your  business  or  occupation? — ^A.  I  am  manager  of  the  Oriental  Hotel. 

''Q.  How  long  have  you  been  such  manager? — ^A.  Eisht  years. 

**Q.  Were  you  such  manager  in  January,  1896? — A.  No;  I  was  in  the  office  in  1896. 
I  WBa  connected  with  the  house. 

"Q.  In  January,  1896?—A.  Yes,  sir. 

''Q.  Did  you  Imow  Judge  Charles  Swayne? — ^A.  Yes,  sir. 

"Q.  How  long  have  you  known  him? — ^A.  Well,  I  did  not  know  the  judge  until  I 
went  to  the  hotel.  I  was  in  a  former  hotel  there.  He  was  there  when  I  nrst  went 
to  the  hotel. 

"Q.  He  was  at  the  Oriental  when  you  first  went  there? — ^A.  Yes,  sir. 

"Q.  You  say  that  was  when?— A.  In  1896. 

"Q.  Do  you  know  the  date  in  1896? — ^A.  The  first  part  of  the  year;  I  don't  know 
exactly  the  date — either  January  or  February.    In  January,  I  think  it  was,  some  time . 

"Q.  In  January? — ^A.  Yes,  sir. 

"Q.  Do  you  know  whether  Judge  Charles  Swayne  was  at  Hotel  Oriental  in  January, 
1896?— A.  He  was  there  when  I  went  there.  I  went  there  in  the  latter  part  or  middle 
part  of  January. 
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"Q.  Do  you  know  when  he  left? — ^A.  No;  I  do  not. 

"Q.  Can  you  refresh  your  memory  from  that  memorandum — did  you  make  that 

[submitting  paper]? — A.  The  cashier  or  bookkeeper  made  that 

"Judge  LiDDON.  I  submit  this  as  an  exhibit: 

"Exhibit  F. 

"Dallas,  Tex.,  MarthS,  1896. 

**  Mr.  Chas.  Sway^ne  to  the  Oriental,  Dr. 

"  [S.  E.  licllheimy,  mana^r.] 

March  1  to  8/6,  6  davs 116.00 

For  board  month  of  Feb.  9  to  2/29,  20i  days 68. 35 

Feb.  1  to  2/9,  8i  days 19.80 

Express,  2/3,  .60 60 

Laundry,  2/12,  1.30,  1.10;  3/5,  .75 3.15 

Wine,  etc..  2/26,  .40 ', 40 

Telegrams,  2/24,  1.15 1. 15 

Drugs,  2/6,  1.35 1.35 

110.80 

3/6,  cr.  by  rebate  on  rate 113. 80 

8/6 ,  cr .  by  cash 97 .  00 

110.80 

"Th3  WiTNES**  (continuing).  But  I  looked  over  it. 

"Q.  Is  that  his  handwritine? — ^A.  Yes,  sir.  ^ 

"Q.  He  is  in  charge  of  the  books  there? — A.  Yes,  sir. 

"By  Mr.  Palmer: 

"  Q.  Did  you  examine  it  to  ascertain  if  it  was  correct  or  not? — A.  Yes;  I  looked  over 
it  when  he  made  it  off  the  board  book. 

"By  Judge  Liddon: 

" Q.  Do  you  know  how  much  he  paid  for  his  board  there  in  January,  1896? — A.  I  do 
not,  only  from  this  memorandum. 

"Q.  Can  you  tell  from  that  memorandum? — A.  Yes,  sir. 

"Exhibit  G. 

"Dallas,  Tex.,  January  SI,  1896. 

"  Mr.  Chas.  Swayne  to  the  Oriental,  Dr. 
"[3.  E.  Mcllhenny  managw.] 

For  board  month  of  Jan.  20  to  Jan.  31,  1896 126.80 

Laundry,  20/95 95 

Wine,  etc.,  20/50 50 

28.25 
Cr.  Feb.  5,  1896,  by  chk 28. 25 

"Q.  How  much  was  it? — A.  According  to  that,  in  January  he  paid  $28.25.  The 
books  correspond  with  this  statement  exactly;  that  is,  in  January. 

"Q.  He  paid  128.25?— A.  Yes. 

"Q.  Now,  were  you  connected  with  the  same  hotel — ^you  said  you  were — in  March, 
1896?— A.  Yes,  sir. 

"Q.  Do  you  know  whether  Judge  Swayne  stopped  at  that  hotel  then,  in  February 
or  March,  1896?— A.  Yes,  sir. 

'  Q.  Do  you  know  how  much  he  paid? — ^A.  He  paid  cash  $97. 


ti  I 


"Mrs.  Annie  E.  Russell,  having  been  duly  sworn,  testified  as  follows: 

^ '  Direct  examination  by  Judge  Liddon  : 

"Q.  Where  do  you  live?— A.  Tyler,  Tex. 

"Q.  How  long  nave  you  been  there?— A.  About  22  years. 

"Q.  You  are  engaged  in  running  a  hotel,  or  have  been,  or  a  boarding  house  there?-* 
A.  No,  sir. 

"Q.  Have  not  at  all? — ^A.  No,  sir;  we  just  had  a  very  large  house,  and  during  this 
court  Mr.  Butler  came  and  asked  me  if  1  would  take  some  oi  the  juoges  and  lawyeifl, 
and  1  told  him  1  would.  We  had  a  large  house  and  were  renting  the  rooms.  I  had 
only  been  there  about  two  years. 
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"Q.  That  was  at  Tyler?— A.  Yes,  sir. 

"Q.  Did  Judge  Swayne  ever  board  with  you  there? — ^A.  Yes,  sir. 

"Q.  Do  you  know  the  date? — A.  No,  sir;  I  did  not  make  any  memorandum  of  it, 
but  it  was  during  the  trial  of  the  bank  there. 

'*Q.  In  the  United  States  court  room? — A.  Yes,  sir. 

"Q.  Do  you  know  in  what  year  it  was? — A.  It  was  last  year. 

"Q.  1903?— A.  Yes,  sir. 

''Q.  Do  you  know  what  part  of  the  year — the  early  part  or  the  latter  part? — A.  It 
was  January,  as  well  as  I  can  recollect. 

"Q.  Do  you  know  how  long  he  stayed  with  you? — A.  From  the  b^inning  until  the 
end.  I  did  not  keep  any  memorandum  of  it  at  all.  He  was  there  from  the  time  the 
court  opened  until  it  closed. 

"Q.  You  do  not  know  how  long;  could  not  approximate  the  time? — A.  I  think  it 
was  about  six  weeks  or  more;  I  am  not  sure  about  that. 

"Q.  Do  you  know  what  rat€  of  board  he  paid  you? — A.  Yes,  sir;  $1.25  a  day. 

"Q.  Did  that  include  lodging? — A.  Yes.  sir. 

"Mr.  Clayton.  That  included  table  board  and  lodging? 

"A.  Yee,  sir;  everything. 

"  By  Judge  Lid  don: 

"Q.  $1.26  a  day?— A.  Yes,  sir. 

"Q.  In  the  early  part  of  the  year  1903  he  was  there  from  four  to  six  weeks? — A.  He 
was  there  during  the  whole  term  of  court. 

Susan  Lyle  Downs,  having  been  duly  sworn,  testified  as  follows: 

"  Direct  examination  by  Judge  Lid  don: 

*'AMiere  do  you  reside? — A.  Waco,  Tex. 

'*Q.  You  are  engaged  in  the  business  of  keeping  a  boarding  house  or  hotel  there? — 
A.  A  private  boardii^  house. 

'*Q.  How  long  have  you  been  so  engaged,  madam? — A.  Seventeen  years. 

"Q.  Do  you  know  Judge  Charles  Swayne? — ^A.  Yes,  sir. 

'*Q.  Has  he  ever  been  a  guest  of  your  house? — A.  I  think  three  terms  of  court.  Of 
course,  I  am  not  sure,  but  that  is  my  recollection. 

"Q.  Three  terms? — A.  Three  t^rms  of  court. 

"Q.  Can  you  fix  the  date? — ^A.  No,  sir;  I  can  not. 

"Q.  Can  you  say  whether  it  was  since  1895? 

"Mr.  HiOGiNS.  Speak  of  your  own  knowledge  and  without  suggestion. 

"A.  I  really  could  not  answer  as  to  the  year  he  was  there.    I  could  not;  do  not. 

*  *  By  Judge  Liddon  : 

"Q.  You  can  not  say  how  many  years,  or  approximate  how  many  years  ago? — A.  If 
you  can  tell  when  Judge  Rector  was  disabled,  I  could  tell  you,  but  otherwise  I  can  not. 

"Q.  It  was  while  he  was  holding  United  States  court? — A.  Yes,  sir. 

"Q.  And  he  stopped  with  you  three  terms? — A.  Yes,  sir. 

"Q.  Did  you  ever  know  him  to  hold  United  States  court  there  at  any  other  time 
except  the  tnree  times  he  stopped  with  you? — A.  No;  I  don't  remember  it. 

"Q.  Do  you  know  how  long  he  stopped  with  you  at  the  time  he  was  there? — ^A.  No, 
air;  I  do  not.  I  know  he  was  at  the  term  of  court,  but  I  never  made  any  memoran- 
dum of  it. 

"Q.  During  a  term  of  court  three  times? — A.  I  think  so. 

**By  Mr.  Clayton: 

'*Q.  Do  you  mean  the  tenn  while  the  court  was  lasting,  the  whole  session  of  the 
court? — A.  Yes. 

"  Q .  Not  just  for  a  day  and  then  a  day  ? — A .  Oh ,  no. 

"By  Judge  Liddon: 

**Q.  You  can  not  approximate  how  long  he  would  stay  at  a  time? 
"Mr.  Palmer.  About? 
"A.  I  really  do  not  know. 

*  *  By  Mr.  Clayton  : 

"Q.  Was  he  a  transient,  or  did  he  stay  a  day  or  half  a  day? — A.  He  stayed  during 
the  whole  term.    I  suppose  probably  from  three  to  five  weeks  possibly. 
"Judge  Liddon.  At  a  time? 
"A.  Yes. 
"Mr.  Clayton.  That  is  to  the  best  of  your  recollection,  from  three  to  five  weeks? 
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"By  Judge  Liddon: 

"Q.  Do  you  know  what  rates  you  charged  him  for  board?— A.  At  the  rate  of  $40 
for  himself  and  $65  for  himself  and  wife. 

"  By  Mr.  Clayton  : 

''Q.  What  is  that  per  month? — ^A.  Per  month.  I  do  not  want  to  do  any  injustice 
here.    That  is  to  the  best  of  my  knowledge. 

•'  By  Judge  Liddon: 

"Q.  And  $65  per  month  when  he  had  his  wife  with  him?— A.  Yes,  sir. 

^'Q.  Are  those  your  best  rates? — A.  Yes,  sir. 

"Q.  All  you  ever  charged?— A.  Yes,  sir. 

"Q.  You  said  he  was  there  sometimes  without  his  wife? — ^A.  I  think  two  terms 
without  Mrs.  Swayne;  one  term  with  her. 

**  Q.  When  he  was  there  without  her,  it  was  $40  a  month,  or  $65  for  the  two?— A. 
Yes,  sir. 

"Q.  That  included  room  as  well  as  board?— A.  Room  and  board. 

"  Q.  Was  it  winter  or  summer  that  he  was  there? — ^A.  I  am  not  sure  whether  it  was 
two  fall  terms  or  two  spring  terms  of  court.  There  was  one  term  and  then  two  of  the 
other." 

The  act  of  Congress  of  1871,  Revised  Statutes,  section  596,  provides,  when  a  dis- 
trict jud^  is  assigned  to  hold  court  out  his  district,  as  follows: 

"And  it  shall  be  the  duty  of  the  district  judge  so  designated  and  appointed  to  hold 
the  district  or  circuit  court  aforesaid  without  any  other  compensation  tnan  his  regular 
salary  as  established  by  law." 

The  act  of  1881,  page  454,  provides  as  follows: 

"And  so  much  of  section  596,  Revised  Statutes,  as  forbids  the  payment  of  expenses 
of  district  judges  while  holding  court  outside  of  their  districts,  is  nereby  repealed." 

And  the  act  of  1896,  page  451,  as  follows: 

"For  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  tiieir  districts  not  to  exceed  ten  dollars  per  day  each,  to  be  paid 
on  written  certificates  of  the  judges,  and  such  payment  shall  be  allowed  the  tnawthal 
in  settlement  of  his  account  with  the  United  States." 

It  was  admitted  that  Judge  Swayne  made  and  signed  the  certificates  required  by 
law  before  receiving  each  payment  of  $10  per  day,  viz,  that  his  reasonable  expensee 
for  travel  and  attendance  amounted  to  a  sura  which  was  equal  to  $10  for  each  day  that 
he  held  court  out  of  his  district,  whereas  the  testimony  showed  that  his  outlay  for 
board  and  lodging  at  Waco,  Tyler,  and  Dallas,  Tex.,  ranged  from  $1.25  to  $3  per  (uem, 
and  that  his  traveling  expenses  from  Pensacola  could  not  have  exceeded  $50. 

Testimony  was  offered  in  behalf  of  Judge  Swayne  tending  to  prove  that  Boone  and 
Calhoun  did  not  conspire  together  to  put  Hoskins  in  banxruptcy;  and  abo  to  prove 
tiiat  the  books  taken  from  Richardson,  the  receiver's  clerk,  by  C.  D.  Hoskins,  con- 
tained accounts  of  W.  H.  Hoskins.  This  testimony  was  contradicted  by  witnesses 
summoned  on  behalf  of  complainant. 

The  testimony  of  Prof.  Wurtz,  so  far  as  the  same  relates  to  interviews  with 
Attorney  General  Miller  on  the  subject  of  appointing  him  judge  in  Florida,  was  denied 
by  Mr.  Miller,  who  states  that  he  had  no  recollection  of  Mr.  Wurtz,  or  of  having  con- 
ferred with  him,  but  felt  able  to  affirm  that  no  such  conversation  as  that  detailed  by 
Wurtz  was  had. 

The  following  resolution  was  adopted  by  the  Committee  on  the  Judiciary: 

*^  Resolved,  That  the  Committee  on  the  Judiciary  respectfully  report  to  the  House 
the  testimony  taken  in  the  case  of  Charles  Swayne  since  Congress  aajoumed,  with  the 
conclusion  that  in  their  opinion  said  testimony  strengthens  the  case  against  the  said 
Charles  Swayne." 

(House  Report  No.  3021,  part  2,  Fifty-eighth  Congress,  third  session.] 

VIEWS  OF  THB  MINOBTTT. 

We  do  not  think  that  the  additional  testimony  strengthens  the  case  against  Judge 
Swayne,  except  in  the  particular  hereinafter  referred  to.  On  the  contrary,  we  think 
it  materially  weakens  it  in  the  particulars  relied  upon  in  the  former  report.  As  to 
those  particulars,  in  our  opinion  the  evidence  wholly  fails  to  justify  impeachment 
proceedings. 

We  not  only  do  not  approve,  but  we  distinctly  and  emphatically  disapprove,  how- 
ever, of  the  matter  of  the  use  of  the  private  car  in  the  chsuge  of  the  receiver,  Durkee, 
in  1893.    We  think  the  judge's  action  in  the  use  of  the  property  and  employees  of  the 
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receiver  is  a  legitimate  and  proper  subject  of  adverse  criticism  and  censure,  but  since 
there  is  nothing  in  the  record  that  tenos  to  show  that  the  judge  was  influenced  in  any 
of  his  judicial  acts,  either  directly  or  indirectly,  or  was  attempted  to  be  influenced 
thereby,  we  do  not  think  that  the  facts  present  a  case  of  such  gravity  as  to  justify 
iinpeachment  on  that  groimd. 

The  making  of  iaXae  certificates  for  ^'  reasonable  expenses  for  travel  and  attendance ' ' 
is  now  presented  for  the  first  time.  The  testimony  establishes  the  fact  that  in  several 
instances,  the  last  in  1903,  his  dbbursements  for  expenses  were  considerably  less  than 
the  amounts  he  certified,  which  were  uniformly  $10  per  day.  We  think  the  law  does 
not  authorize  the  district  judge,  under  such  circumstances,  to  certify  more  than  hi^ 
actual  disbursements  as  expenses.  It  does  not  authorize  him  to  certify  actual  di^' 
biiraements  even  unless  they  are  ''reasonable.''  Unexplained,  there  does  not  appear 
to  be  any  justification  for  making  these  certificates  and  receiving  the  money  appearing 
to  be  due  thereon. 

Evidence  as  to  the  alleged  practice  of  other  judges  in  this  respect  was  offered  and 
excluded,  and  we  think  properly.  It  would  have  been  competent  for  him,  when  a 
witness  in  his  own  behalf,  to  have  stated  why  he  made  those  certificates.  As  a  witness, 
he  answered  and  explained  everv  other  charge.  This  charge  he  made  no  effort,  as  a 
witneee,  to  answer  or  explain.  The  inference  from  the  record,  on  general  principles,  is 
that  the  charge  is  admitted  to  be  true,  and  that  he  has  no  answer  or  e^lanation  tnereto . 
Whether  a  satisfactory  explanation  can  be  made  we  do  not  say.  We  must  take  the 
record  as  it  stands. 

Upon  this  record,  unanswered  and  unexplained,  we  are  of  the  opinion  that  in  this 
particular  an  impeachable  offense  has  been  made  out. 

Richard  Watne  Pabkbr. 

John  J.  Jenkins. 

D.  S.  Alexander. 

V.  Warner. 

0.  E.  LnTLEFIBLD. 

Lot  Thomas. 

J.   N.  GiLLBTT. 

Geo.  a.  Pearre. 

House  of  Repbesentatites,  December  IS,  1904^ 

[Congressional  Record,  volume  39,  part  1,  pages  214-249.] 

Mr.  Palmer.  Mr.  Speaker^  the  consideration  of  resolution  No.  274, 
reported  by  the  Committee  on  the  Judiciary  in  the  matter  of  the 
impeachment  of  Charles  Swayne,  judge  of  the  district  court  of  the 
United  States  in  and  for  the  nortnern  district  of  Florida,  was  post- 
poned until  the  13th  day  of  December 

The  Speaser.  The  gentlemen  will  suspend.  The  chair  desires  to 
hear  the  gentleman  from  Pennsylvania,  and  he  is  satisfied  the  House 
also  desires  to  hear  him,  and  the  House  will  please  be  in  order.  Gen- 
tlemen will  please  be  seated  and  cease  conversation. 

Mr.  Palmer.  This  order  was  made  on  the  7th  of  April,  and  the 
time  has  arrived  for  the  consideration  of  this  resolution,  and  I  move 
that  the  resolution  be  read. 

The  Speaker.  The  clerk  will  report  the  resolution. 

The  Clerk  read  as  follows: 

(H.  Res.  274.] 

Resolved,  That  Charles  Swayne,  judge  of  the  district  court  of  the  United  States  in 
and  for  the  northern  district  of  Florida,  be  impeached  of  high  misdemeanor. 

Mr.  Palmer.  Mr.  Speaker,  I  propose  to  state  in  the  briefest  pos- 
sible form  the  facts  found  by  a  majority  of  the  Judiciary  Committee 
from  the  testimony  in  the  case,  which  justifies  the  conclusion  that 
Charles  Swayne,  district  judge  of  the  United  States  in  and  for  the 
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northern  district  of  Florida,  ought  to  be  impeached  by  the  House 
and  sent  before  the  Senate  of  the  United  States  for  trial.  The  acts  of 
misbehavior  proved  by  the  evidence,  briefly  stated,  are: 

First,  that  the  said  Charles  Swavne,  having  been  duly  appointed 
and  confirmed,  was  commissioned  (fistrict  judge  of  the  Unitea  States 
in  and  for  the  northern  district  of  Florida  on  the  1st  day  of  April, 
1890,  to  serve  during  good  behavior,  and  thereafter,  to  wit,  on  the 
22d  day  of  April,  1890  took  the  oath  of  office  and  assumed  the  duties 
of  his  appointment,  whereupon  it  became  and  was  the  duty  of  the 
said  Charles  Swayne  to  comply  with  the  act  of  Congress  of  the  United 
States  which  provides  that — 

A  district  jud^e  shall  be  appointed  for  each  district,  except  in  cases  hereinafter  pro- 
vided. Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  ana  for 
offending  against  this  provision  shall  be  deemed  guilty  of  a  high  misaemeanor. 

Nevertheless,  the  said  Charles  Swayne,  totally  disr^arding  his  duty 
as  aforesaid,  did  not  acquire  a  resiclence  or,  within  the  intent  and 
meaning  of  said  act,  reside  in  his  said  district,  to  wit,  the  northern 
district  of  Florida,  from  the  year  1894  to  the  year  1903,  a  period  of 
about  nine  years. 

Wherefore  the  said  Charles  Swayne,  having  persistently  and  con- 
tinuously violated  the  aforesaid  law,  is  guilty  of  a  high  misdemeanor. 

Second,  the  said  Charles  Swayne,  jud^e  of  the  United  States  in  and 
for  the  northern  district  of  Florida,  while  in  the  exercise  of  his  office 
as  judge  did  knowingly,  arbitrarily,  and  unjustly  impose  a  fine  of  $100 
upon  and  commit  to  prison  for.  a  period  of  10  days  without  authority 
01  law  E.  T.  Davis,  an  attorney  and  counselor  at  law,  for  an  alleged 
contempt  of  the  circuit  court  of  the  United  States,  to  wit,  at  Pensacola, 
in  the  county  of  Escambia,  in  the  State  of  Florida,  on  the  12th  day  of 
November,  m  the  year  1901. 

Wherefore  the  said  Charles  Swayne  misbehaved  himself  in  the  office 
of  judge,  and  was  and  is  guilty  of  an  abuse  of  his  judicial  power  and  of 
a  high  misdemeanor  in  office. 

Third,  the  said  Charles  Swayne,  judge  of  the  United  States  in  and 
for  the  northern  district  of  Florida,  while  in  the  exercise  of  his  office 
as  judge  did  knomngly,  arbitrarily,  and  unjustly  impose  a  fine  of  $100 
upon  and  commit  to  prison  for  a  period  of  10  days  without  authority 
oi  law  Simeon  Belden,  an  attorney  and  counselor  at  law,  for  an  alleged 
contempt  of  the  circuit  court  of  the  United  States,  to  wit,  at  Pensar 
cola,  in  the  county  of  Escambia,  in  the  State  of  Florida,  on  the  1 2th 
day  of  November,  in  the  year  1901. 

Wherefore  the  said  Cliarles  Swayne  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  his  judicial  power 
and  of  a  high  misdemeanor  in  office. 

Mr.  Tawney.  Will  the  gentleman  allow  me  to  ask  him  a  question  ? 

Mr.  Palmer.  Certainly. 

Mr.  Tawney.  Was  there  any  affirmative  evidence  showing  the 
committee  that  Judge  Swayne  nad  a  permanent  residence  outside  of 
his  district? 

Mr.  Palmer.  Yes  and  no.  The  evidence  states  that  when  he  left 
Pensacola  he  went  to  Guycncourt,  Del.,  the  evidence  states  that  he 
generally  told  his  clerk  at  Pensacola  that  he  was  going  to  Guycn- 
court, Del.,  when  he  left.  The  evidence  was  that  he  left  word  with 
the  clerk  that  if  anybody  wanted  to  transact  any  business  with  him 


IMPEACHMENT   OF   JUDGE   CHARLES   SWAVNE.  83 

they  could  do  it  at  Guyencourt,  Del.  There  was  no  testimony,  and 
I  do  not  think  anybody  undertook  to  prove  where  his  residence 
actually  was.  It  seemed  to  be  sufficient  to  pmve  that  his  residence 
was  not  in  Florida,  as  the  act  provides  that  he  shall  reside  in  Florida. 
It  was  of  no  particular  consequence  where  he  lived  if  he  did  not  live 
there.  He  never  voted  in  Florida;  he  never  was  registered  in  Florida; 
he  never  lived  there  in  any  proper  sense  of  the  term.  The  idea  of 
the  committee  was  that  tnis  act  of  (-ongress  means  what  it  says, 
that  a  man  shall  be  bodily  present  in  the  place  where  he  ought  to  be. 
A  potential  residence,  a  constructive  residence,  or  a  legal  residence 
does  not  answer  the  purpose  for  which  the  act  of  (ongress  was 
passed.  It  meant  that  when  a  judge  was  appointed  t^)  a  district  he 
should  be  there  to  attend  to  the  business  of  the  ])eople,  and  not  3,000 
miles  or  1,000  miles  or  any  number  of  miles  away.  Of  course,  resi- 
dence is  a  question  of  intention,  but  if  a  man  could  gain  residence  by 
intention,  he  might  have  gone  to  Florida  and  said:  'It  is  my  inten- 
tion to  live  at  the  Escambia  lioteV/'  or  anywhere  else,  and  then  have 
gone  to  England  an<l  spent  his  time  there,  coming  home  when  it  was 
necessary  to  hold  his  court.  But,  as  I  said,  I  am  not  going  to  argue 
that  question  now. 

Mr.  Burke.  Will  the  gentleman  pernut  a  question  at  that  point  ? 

Mr.  Palmer.  Yes. 

Mr.  Burke.  What  was  done  with  the  other  attorney  who,  you  say, 
went  to  Xew^  Orleans? 

Mr.  Palmer.  Mr.  Paquet  came  back  jome  time  later  and  filed  a 
kind  of  statement  in  which  he  said  that  their  conduct  was  such 
that  Judge  Sw^ayne  might  presume  they  intended  a  contempt,  where- 
upon Judge  Swayne  excused  him,  and  he  was  neither  fined  nor 
imprisoned. 

Fourth,  the  said  Charles  Swayne,  judge  of  the  district  court  of  the 
United  States  in  and  for  the  northern  district  of  Florida,  did,  while 
in  the  exercise  of  his  ofTice  as  judge,  without  authority  of  law,  com- 
mit to  prison  for  a  period  of  00  days  one  W.  C.  O'Neal  for  an  alleged 
contempt  of  the  TJnited  States  court  for  assaulting  one  Greenhut, 
who  was  trustee  in  a  certain  bankruptcy  ])roceeding,.  the  said  assault 
having  been  committed  out  of  the  presence  of  the  court  and  not  so 
near  uiereto  as  to  obstruct  or  hintler  the  administration  of  justice, 
and  while  the  said  court  was  not  in  session;  neither  was  the  said 
assault  committed  in  defiance  of  any  rule,  command,  or  decree  of  the 
said  court,  to  wit,  at  the  city  of  Pensacola,  in  the  county  of  Es(am- 
bia,  in  the  State  of  Florida,  on  the  9th  day  of  December,  1902. 

Wherefore  the  said  Charles  Swayne  misbeJiav(Hl  liimself  in  his 
ofFice  of  judge,  and  was  and  is  guilty  of  an  abuse  of  ju'dicial  })owei 
and  of  a  high  misdemeanor  in  office. 

Fifth,  the  said  Charles  Swayne,  judge  of  the  United  States  court 
in  and  for  the  northern  district  of  Florida,  did,  wliile  in  the  exercise 
of  his  authority  as  aforesaid  appoint  to  the  of  lice  of  commissioner  of  the 
United  States  one  B.  C.  Tunison,  to  wit,  at  the  city  of  Pensacola,  in  the 
State  of  Florida,  on  or  about  the  1st  day  of  July,  1S!)7,  who  was  at  the 
time  of  such  appointment,  and  is  now,  a  man  of  bad  character  for 
truth  and  veracity,  the  character  of  said  Tunison  being  well  known 
to  the  said  Charles  Swayne  at  and  before  the  time  the  said  ai)])oint- 
ment  was  made. 
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Wlierefore  the  said  Charles  Swayne  brought  the  administration  of 
justice  into  disrepute,  and  was,  and  is,  guilty  of  misdemeanor  in  office. 

Sixth,  the  saia  Charles  SwajTie,  judge  of  the  United  States  in  and 
for  the  northern  district  of  Florida,  so  conducted  himself  in  his  said 
ojffice  of  judge  as  to  beget  and  induce  a  general  belief  among  the  mem- 
bers of  the  bar  practicing  in  his  court  and  district,  and  among  the 
suitors  in  the  court  of  the  United  States  in  the  northern  district  of 
Florida,  that  one  B.  C.  Tunison  had  and  could  exercise  undue  and 
improper  influence  over  him,  the  said  Charles  Swayne,  and  that  on 
account  of  said  influence  it  was  advisable  to  employ  the  said  Tunison 
to  prosecute  cases  before  the  said  Charles  Swayne,  and  that  the  said 
Tunison  was  in  fact  employed  in  cases  for  that  reason. 

Wherefore  the  said  Charles  Swayne  was  and  is  guilty  of  misbehavior 
in  office. 

Seventh,  the  said  Charlea  Swayne,  while  exercising  the  oflBce  of 
judge,  to  wit,  at  Pensacola,  Fla.,  arbitrarily  and  unjustly  refused  to 
hear  witnesses  summoned  and  present  in  a  pending  case  on  the  ground 
that  he  would  not  believe  them  if  sworn,  and  continued  without  day, 
without  any  sufficient  cause  or  reason,  the  said  case  to  wit,  of  one 
W.  H.  Hoskins,  an  alleged  bankrupt,  whose  property  had  been  seized 
and  who  denied  that  he  was  insolvent,  and  in  whose  case  an  order  had 
been  made  for  a  trial  before  a  jury,  to  wit,  on  the  31st  day  of  March, 
1902,  to  the  great  injury  of  said  Hoskins,  the  action  of  said  Charles 
Swayne  in  the  premises  being  a  denial  of  justice,  a  violation  of  his 
official  oath,  and  an  abuse  of  his  judicial  power  and  a  high  mis- 
demeanor in  office. 

Eighth,  that  the  said  Charles  Swayne  misbehaved  himself  in  his 
office  of  judge  of  the  United  States  court  in  and  for  the  northern  dis- 
trict of  Florida  in  that  the  said  Charles  Swayne  used  the  property  of 
the  Jacksonville,  Tampa  &  Key  West  Railroad,  to  wit,  a  car  belong- 
jing  to  the  said  company  to  transport  himself,  his  family,  and  frienas 
from  Guyencourt,  Del.,  to  Jacksonville,  Fla.,  the  said  car  having 
been  supplied  with  provisions  and  furnished  with  a  conductor  and 
porter  and  transported  over  other  roads  at  the  expense  of  said  com- 
pany. At  the  time  the  said  property  was  used  as  aforesaid  the  said 
railroad  was  in  the  hands  of  a  receiver  appointed  by  the  said  Charles 
Swayne,  judge  of  the  District  Court  or  the  United  States  for  the 
Northern  District  of  Florida.  The  accounts  of  the  said  receiver,  con- 
taining this  expenditure  as  aforesaid,  were  passed  upon  and  allowed 
by  the  said  Charles  Swayne. 

The  said  Charles  Swayne  further  misbehaved  himself  by  attempting 
to  justify  the  use  of  the  property  as  aforesaid  by  claiming  that  he  had 
a  right  to  use'  it  because  the  railroad  and  its  property  were  in  the 
hands  of  the  court.     [Laughter.] 

Now,  maybe  you  think  that  is  a  joke,  but  I  want  to  read  the  testi- 
mony of  Judge  Swayne  on  that  subject : 

By  Mr.  Palmer: 

Q.  You  said  this  car  was  one  of  the  cars  in  possession  of  the  court,  because  the  read 
was  in  the  hands  of  a  receiver? — A.  Yes. 

Q.  You  said  that  it  was  the  privilege  of  the  court  to  use  that  car,  because  the  n^ 
was  in  the  hands  of  a  receiver? — A.  Yes;  that  was  the  reason  why  it  was  UE<ed. 

Q.  You  thought  that  the  railroad  being  in  the  hands  of  the  court  you  had  the  n^i 
to  use  the  property  of  the  railroad  without  rendering  the  railroad  any  compensatioa 
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for  it? — A.  The  receiver,  in  talking  that  over  with  me,  stated  that  it  was  generally 
understood  that  a  car  was  in  better  condition  running  than  if  it  were  standing  idle 
on  a  siding. 

[Laughter.] 

I  thought  I  was  lawyer  enough  to  see  he  had  not  answered  it. 

Mr.  Palmer.  Will  the  stenographer  read  that  question,  please? 

The  Stenographer  (reading).  "Q.  You  thought  that  the  railroad  being  in  the 
hands  of  the  court  you  had  the  right  to  use  the  property  of  the  railroad  without  render- 
ing the  railroad  any  compensation  for  it?  " 

Mr.  Palmer.  That  is  the  question. 

The  Witness.  Yes,  sir.    1  had  10  railroads  in  my  hands  as  judge  in  6  years. 

Mr.  Parker.  Will  the  gentleman  read  the  next  question  ? 
Mr.  Palmer.  Yes;  you  can  read  it  for  me. 
Mr.  GnxETT  of  California.  I  will  read  it. 

Q.  And  you  fancied  you  had  the  right  to  use  the  property  of  any  of  tlie  railroads  that 
were  in  the  hands  of  the  court  whenever  you  pleased  without  rendering  any  compen- 
sation to  the  railroad  for  it? — A.  I  did  not  say  that. 

Mr.  Palmer.  How  does  that  qualify  what  he  stated  ? 

Mr.  GiLLETT  of  California.  That  is  what  he  taid. 

Mr.  Palmer.  He  said  he  had  the  right  to  use  that  property,  because 
it  was  in  the  hands  of  the  receiver,  oecause  the  railroad  was  in  the 
hands  of  the  court;  that  is  what  he  said  and  stuck  to  it. 

Mr.  Mann.  And  he  did  it  ? 

Mr.  Palmer.  He  did. 

Mr.  Richardson  of  Alabama.  Will  the  gentleman  allow  me  to  ask 
if  he  charged  up  the  expense  against  the  receiver? 

Mr.  Palmer.  The  receiver  took  credit  for  it  when  he  settled  his 
account;  of  course  he  provisioned  this  car  and  put  on  a  porter  and 
conductor  at  the  expense  of  this  railroad  company,  and  got  the  car 
passed  over  the  different  railroads  between  Jacksonville,  Fla.,  and 
Guyencourt,  Del.  In  other  words,  this  man  took  out  of  the  assets  of 
the  bankrupt  company,  which  were  in  his  hands  or  in  the  hands  of 
the  court,  which  he  was  bound  to  administer  for  the  benefit  of  the 
creditors,  several  hundred  dollars,  because  it  costs  about  a  hundred 
dollars  a  day  to  run  a  private  car  if  a  private  person  has  to  pay  for 
provisions  and  transportation.  He  took  a  sum  out  of  the  assets  of 
that  company  and  applied  it  to  his  own  use,  the  use  of  his  family  and 
friends.  The  car  came  to  Guyencourt,  Del.,  and  took  Judge  Swayne 
and  Judge  Swayne's  wife's  sister  and  her  husband  and  transferred 
them,  at  the  expense  of  the  railroad  company,  to  Jacksonville,  Fla. 

Mr.  Gilbert.  Was  it  an  inspection  trip  ? 

Mr.  Palmer.  Xot  of  the  JacKsonville,  Tampa  and  Key  West.  He 
passed  over  two  or  three  different  railroads  between  Jack^:onville  and 
Guyencourt. 

Mr.  FiNLEY.  I  thought  he  perhaps  merely  inspected  the  condition 
of  the  road. 

Mr.  Palmer.  Xo. 

The  said  Charles  Swayne  further  misbehaved  liimself  in  that  he 
used  the  car  above  mentioned  to  transport  himself,  his  family,  and 
friends  from  Jacksonville,  Fla.,  to  the  Pacific  slope,  the  said  car,  a 
porter,  or  cook,  and  some  liquid  supplies,  and  tran8i)ortation  over 
other  roads  having  been  furnished  at  the  expense  of  the  said  railroad 
company.  The  said  Charles  Swayne  also  justified  the  use  of  the  said 
car  upon  the  grounds  aforesaid. 
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I  do  not  think  it  nocossary  to  make  an}^  further  comment  on  that 
subject. 

That  the  said  Charles  Swayne  has  been  guilty  of  a  high  misdemeanor 
viz,  in  obtaining  money  from  the  Treasury  of  the  United  States  by  a 
false  pretense. 

The  said  Charles  Swayne  was  entitled  by  law  to  be  paid  his  i*eason- 
able  expenses  incurred  in  travel  and  attendance  when  holding  court 
outside  of  the  northern  district  of  Fh)rida,  not  to  exceed  $10  per  diem, 
to  be  paid  upon  liis  certificate  by  the  United  States  marshal  of  the 
district  in  which  the  court  was  held,  and  was  forbidden  by  law  to 
receive  any  compensation  for  such  services.  Yet  the  said  Charles 
Swayne,  well  knowing  these  provii?ions,  falsely  certified  that  Es 
reasonable  expenses  for  travel  and  attendance  were  $10  per  diem 
while  holding  court  at  Tyler,  Tex.,  41  days  from  January  21,  1903, 
and  received  therefor  from  the  Treasury  of  the  United  States,  by  the 
hand  of  the  United  States  mai*shal,  the  sum  of  $410,  when  the  reason- 
able expenses  of  the  said  (Carles  Swayne,  incurred  and  paid  by  him 
during  said  period,  were  much  less  tnan  said  sum,  total  for  Dosrd 
and  lodging,  the  sum  of  $1.25  per  diem,  amounting  to  $51.25,  and  for 
traveling  expenses  in  going  and  returning  from  the  said  court,  not 
to  exceed  $50,  in  all  $101.25. 

Mr.  Lacey.  I  would  like  to  ask  the  gentleman  a  question  in  this 
connection.  Does  he  have  a  copy  of  any  of  the  certifications  com- 
plained of  here '(     They  do  not  seem  to  be  printed  in  the  record. 

Mr.  Palmer.  I  have  a  copy  of  the  certificate. 

Mr.  Lacey.  I  would  like  to  ask  what  the  form  of  certificate  was 
that  he  is  charged  with  misstating  the  facts? 

Mr.  Palmer.  lie  certified  that  ne  had  expended  the  sum  of  $10  a 
day,  or  soH)e$400  for  40  days, for  necessary  expenses  of  attendanceand 
travel.  That  is  the  form  of  certificate.  It  is  a  printed  form  that  is 
used  in  the  department.  The  certificate  was  not  put  in  the  evidence 
because  counsel  for  Judge  Swayne  admitted  he  had  made  use  of  the 
regular  legal  certificates  in  all  these  cases. 

Mr.  Lacey.  Is  this  the  usual  certificate  used  by  any  district  judge— 
the  printed  blank  furnished  by  the  Treasury  Department? 

^l^.  Palmer.  They  have  a  printed  form,  and  every  judge  has  to 
certify  how  much  hfs  reasonable  expenses  for  travel  and  attendance 
are — not  his  actual  expenses;  it  is  his  reasonable  expenses — and  it 
turned  out  that  Judge  Swayne  held  court  out  of  his  district  745  days 
in  the  eight  years,  and  that  he  charged  $10  a  day  for  every  day;  that 
is  to  say,  he  received  87,450  for  holmng  court  outside  of  his  district  as 
expenses,  and  he  received  close  to  a  thousand  dollars  a  year  over  ami 
above  his  salary. 

The  same  charge  was  made  against  him  where  he  held  court  at 
Tyler,  Tex.,  where  the  charge  was  for  $310  expended.  According  to 
the  testimony,  he  paid  $77.50  for  lodging;  $50  for  traveling  expense?, 
which  would  cover  from  Pensacola;  in  all,  $127.50.  In  one  case  be 
got  a  rebate  on  his  board  bill  of  10  or  15  per  cent.  The  usual  chaK? 
was  $2.50  a  day,  or  something  like  that,  and  in  the  certificate  he  put 
in  a  bill  of  $110,  which  was  paid  for  $97. 

Mr.  Adams  of  Pennsylvania.  AVill  my  colleague  permit  me  to  ask 
him  a  question  ? 

Mr.  Palmer.  Certainly. 
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ill*.  Adams  of  Pennsylvania.  Does  the  gentleman  know  if  it  is 
customary  among  United  States  judges  to  charge  the  maximum? 

Mr.  Palmer,  Ao,  sir;  and  if  it  was  customary,  that  would  be  no 
evidence  in  this  case.  We  are  trying  the  case  of  Charles  Swayne — 
not  other  judges. 

Mr.  Adams  of  Pennsylvania.  I  am  only  asking  for  information. 

Mr.  Palmer.  And  I  am  giving  it  to  you.     [Laughter  and  applause.] 

Mr.  Lacey.  I  would  like  to  ask  whether  there  is  any  testimony  be- 
fore the  committee  showing  that  this  statute  is  construed  that  there 
should  be  $10  allowed  for  reasonable  expenses  and  attendance,  and  it 
is  fixed  as  not  beyond  $10  ?  The  word  used,  '^  attendance,"  so  far  as 
the  expense  was  concerned,  was  not  that  part  of  the  compensation  for 
holding  the  court? 

Mr.  Palmer.  What  do  you  mean  ? 

Mr.  Lacey.  That  $10  meant  that  it  covered  comi)ensation.  Is  not 
that  the  construction  that  is  put  upon  it  ? 

Mr.  Palmer.  Xo,  sir. 

Mr.  Olmsted.  Does  not  the  act  also  say  that  he  shall  have  no  com- 
pensation for  holding  the  court  out  of  his  district  ? 

Mr.  Palmer.  The  act  of  Congress  forbids  a  judge  from  receiving 
any  compensation  for  holding  court  out  of  his  district.  He  is  paid  a 
salarv  for  his  services. 

Mr.  Lacey.  I  only  wanted  to  see  how  it  is  construed  by  others. 

Mr.  Palmer.  The  act  provides  that  they  shall  not  get  any  other 
compensation. 

;Mr.  Lacey.  It  was  passed  on  an  appropriation  bill,  and  is  for  travel- 
ing expenses  and  attendance. 

Mr.  rALMER.  It  is  for  ''reasonable  expenses  of  travel  and  attend- 
ance." That  was  limited  formerly  by  the  act  of  1881,  which  was 
construed  to  give  '^  actual  expenses,''  but  this  act  gives  liira  his 
** reasonable  expenses." 

Mr.  Olmsted.  I  will  ask  mv  colleague  whether  instead  of  the  act 
providing,  as  the  gentleman  from  Iowa  said,  that  the  charge  is  for 
'attendance,"  it  is  expressly  stated  for  ''reasonable  expenses  of  his 
attendance?" 

Mr.  Palmer.  The  act  of  1896,  the  sundry  civil  appropriation  bill, 
provides  for — 

Keasonable  expenses  for  travel  and  attendance  of  district  iudges  directed  to  hold 
court  outside  of  their  districts,  not  to  exceed  ten  dollars  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges. 

Mr.  Hitchcock.  The  gentlemen  on  this  side  of  the  House  would 
like  to  ask  the  gentleman  from  Pennsylvania  if  he  would  talk  a  little 
louder,  so  that  ne  can  be  heard. 

Mr.  Palmer.  If  the  gentlemen  on  that  side  >\ill  keep  a  little  stiller, 
I  think  I  could  be  heard. 

Mr.  Hitchcock.  It  is  not  a  question  of  keeping  a  little  stiller,  but 
of  the  gentleman  talking  a  little  louder. 

Mr.  rALMER.  If  the  House  will  keep  a  little  stiller,  I  will  try  to  talk 
a  little  louder. 

The  judge  must  certify,  under  that  statute,  before  he  can  get  the 
money  from  the  marshal,  what  his  reasonable  expenses  have  been  for 
traveling  and  attendance. 
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Mr.  Lacey.  Now,  I  will  ask  the  gentleman  if  in  the  same  district 
and  in  the  same  circuit  it  has  been  the  uniform  practice  of  the  oth& 
judges  to  charge  the  fixed  sum,  this  $10  a  day;  so  that  if  we  are  goinf 
to  impeach  this  man  for  that,  why,  the  House  ought  to  have  a  joD 
lot  or  impeachments,  covering  the  whole  district  or  circuit.  I  will 
ask  whether  the  conunittee  looked  into  that. 

Mr.  Palmer.  No;  we  didn't  look  into  it,  and  we  didn't  need  to;  it 
would  not  have  been  relevant  or  competent;  when  one  man  is  charged 
with  larceny,  it  is  not  relevant  to  see  if  somebody  else  has  been  gufltr 
of  the  same  thing.  This  is  briefly  the  plain  statute,  and  if  a  judge 
will  certify  that  his  expenses  have  been  $10  a  day  and  he  has  paid 
$10  per  day  then  he  is  entitled  to  it,  and  if  he  hasn't  paid  that  he  is 
not  entitled  to  it. 

Mr.  Clayton.  Will  the  gentleman  permit  me,  in  that  connection 
to  refer  him  to  the  case  of  Dunwoodie  against  The  United  States  (22 
C.  Cls.,  269,  278),  where  it  was  held: 

'^Expeases,"  as  used  in  an  act  appropriating  money  for  salaries  and  expenses  uf 
the  national  board  of  health,  means  those  expenses  which  are  necessarily  incident 
to  the  work  directed  to  be  done,  including  payment  for  clerk  hire  or  office  rent. 

And  in  Heublein  v.  City  of  New  Haven  (54  Atl.,  298,  299 ;  75  Conn. 
545),  where  it  was  held  that: 

The  word  "expenses,"  as  used  in  a  city  charter  providing  that  the  selectmen  shall 
receive  a  certain  sum  per  hour  for  the  time  spent  in  their  duties,  and  their  neceaaBry 
expenses,  means  something  due  to  the  selectman  for  money  paid  by  him  -or  debt 
incurred  by  him  necessarily  in  the  performance  of  his  duty. 

And  also  in  the  case  of  the  United  States  v.  Shields  (153  U.  S.  Rep., 
p.  91),  where  it  is  said: 

It  is  true  in  the  present  case  that  the  district  attorney  has  made  no  claim  for  a  per 
diem  allowance  for  Sunday,  but  it  certainly  can  not  be  held  that  this  left  it  optional 
with  him  to  waive  his  per  diem  fee  and  take  mileage  to  and  from  his  home  m  lieu 
thereof  as  a  matter  of  pleasure  or  convenience  to  himself,  especially  when  the  mOe- 
age  exceeded  the  per  diem  allowance.  Fees  allowed  to  public  officers  are  matters  of 
strict  law,  depending  upon  the  ver\'  provisions  of  the  statute.  They  are  not  open  to 
equitable  construction  by  the  courts  nor  to  any  discretionary  action  on  the  part  oi 
the  officials. 

Mr.  Palmer.  Tenth,  that  the  said  Charles  Swayne  has  been  guilty 
of  a  high  misdemeanor  in  obtaining  money  from  the  Treasury  of  the 
United  States  by  a  false  pretense,  in  that  the  said  Charles  Swayne  was 
entitled  by  law  to  be  paid  his  reasonable  expenses  incurred  in  travel 
and  attendance  when  liokling  court  outside  of  the  northern  district  of 
Florida,  not  to  exceed  SIO  per  diem,  to  be  paid  upon  his  certificate bj 
the  United  States  marshal  of  the  district  in  whicii  the  court  was  held 
and  was  forbidden  by  law  to  receive  any  compensation  for  such  serv- 
ices. Yet  the  said  t'harles  Swayne,  well  knowing  these  provisions, 
falsely  certified  that  his  reasonable  expenses  for  travel  and  attendance 
were  $10  per  diem  while  holding  court  at  Dallas,  Tex.,  40  days  from 
January  21,  1896,  and  received  therefor  from  the  Treasury  of  the 
Ignited  States,  b}-  the  hand  of  the  United  States  marshal,  the  sum  of 
$400,  when  his  reasonable  expenses  incurred  and  paid  by  the  said 
Charles  Swayne  did  not  exceed  $125  for  board,  lodging,  laundry, 
express,  telegrams,  and  drugs,  and  not  to  exceed  the  sum  of  $50  for 
traveling  expenses  in  going  and  returning;  in  all,  the  sum  of  $175.25. 
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Eleventh,  that  the  said  Charles  Swayne  has  been  guilty  of  a  high 
misdemeanor  in  obtaining  money  from  the  Treasury  of  the  United 
States  by  a  false  pretense. 

The  said  Charles  Swayne  was  entitled  by  law  to  be  paid  liis  reason- 
able expenses  incurred  in  travel  and  attendance  when  holding  court 
outside  of  the  northern  district  of  Florida,  not  to  exceed  $10  per  diem, 
to  be  paid  upon  his  certificate  by  the  United  States  marshal  for  the 
.  district  in  wnich  the  court  was  held,  and  was  forbidden  by  law  to 
receive  compensation  for  such  services.  Yet  the  said  Charles  Swayne, 
well  knowing  these  provisions,  falsely  certified  that  his  reasonable 
expenses  for  travel  and  attendance  were  $10  per  diem  while  holding 
court  at  Tyler,  Tex.,  31  days  from  December  3,  1900,  and  received 
therefor  from  the  Treasury  of  the  United  States,  by  the  fiand  of  the 
United  States  marshal,  the  sum  of  $310,  when  the  reasonable  expenses 
incurred  and  paid  by  the  said  Charles  Swayne  did  not  exceea  $2.50 
per  diem  for  board  and  lodging,  amounting  to  $77.50,  and  $50  for 
traveling  expenses  going  and  returning,  not  to  exceed  $127.50  in  all. 

In  support  of  the  first  charge,  viz,  that  Judge  Swayne  violated  the 
act  of  Congress  which  makes  it  a  high  misdemeanor  for  a  district  judge 
not  to  reside  in  his  district,  the  testimony  shows  that  Judge  Charles 
Swavne  was  appointed  district  judge  of  the  United  States  for  the 
nortliem  district  of  Florida  in  1890.  At  that  time  the  boundaries  of 
the  district  included  St.  Augustine,  where  he  resided.  In  the  year 
1894  the  boundaries  of  the  district  were  changed  by  an  act  of  Con- 
gress, and  St.  Augustine  and  Jacksonville  were  included  in  the  south- 
em  district,  leaving  Pensacola  and  Tallahassee  as  the  only  places  at 
which  a  United  States  court  was  held  in  the  northern  district. 

From  the  time  the  boundaries  of  the  northern  district  were 
changed  until  the  year  1903  Judge  Charles  Swavne  boarded  at 
hotels  or  boarding  houses  in  Pensacola  and  Tallahassee  during 
the  times  his  court  was  in  session,  except  a  portion  of  the  year 
1900,  about  two  or  three  months,  when  he  lived  with  Iiis  family 
in  Pensacola,  in  a  house  rented  by  his  wife.  The  testimony  es- 
tablishes the  fact  that  substantially  he  was  not  in  the  district  at 
any  other  time  except  when  his  court  was  in  session.  From  1896 
to  1904  his  court  was  open  for  business  492  davs,  being  the  average 
of  61 J  days  per  annum  for  8  years.  No  testimony  was  offered  to 
show  how  many  days  the  court  was  open  or  closed  during  the 
years  1894  and  1895. 

In  the  year  1903  his  wife  purchased  a  house  in  Pensacola.  There 
is  no  evidence  that  he  has  occupied  it,  or  that  he  has  ever  been 
registered,  paid  taxes,  or  voted  m  the  northern  district  of  Florida 
since  the  boundaries  of  the  district  were  changed,  or  that  his  family 
has  been  there,  except  a  part  of  one  winter. 

Upon  the  part  of  Judge  Swayne,  a  witness  testified  that  ho  had. 
at  tne  request  of  Judge  Swayne,  endeavored  at  different  times  be- 
tween 1894  and  1903  to  find  a  suitable  house  in  Pensacola  which 
he  could  purchase,  and  at  one  time  endeavored  to  get  a  house  built 
for  him,  but  that  he  had  not  succeeded  in  either  effort. 

Judge  Swayne  testified  that  when  he  first  went  to  Pensacola 
he  asked  a  man  connected  with  a  bank  to  have  his  name  placed  on 
the  registry.  It  was  not  done.  Judge  Swayne  admittea  that  he 
never  was  registered  in  the  northern  district  of  Florida,  never  p^id 
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a  tax,  voted,  or  in  any  manner  exercised  the  rights  of  citizenship. 
After  making  the  request  of  a  person  not  connected  with  the  regis- 
tration of  voters,  he  never  inquired  to  find. if  it  had  been  done.  He 
stated  to  at  least  one  person  tiiat  his  home  was  at  Guyencourt,  Del.; 
that  was  the  place  where  he  went  when  court  was  not  in  session  in 
Florida,  or  when  he  was  not  holding  court  in  other  States. 

From  the  testimonv  in  the  case  it  is  clear  that  Judge  Swavne 
has  never  acquired  a  legal  residence  in  the  northern  district  of 
Florida,  nor  has  he  actually  resided  there,  within  the  meaning  of  the 
Act  of  Congress,  which  is  as  follows : 

A  district  judge  shall  be  appointed  for  each  district,  except  in  the  cases  herein- 
after provided.  Every  such  juage  shall  reside  in  the  district  for  which  he  is  appointed, 
and  for  offending  against  this  provision  shall  be  guilty  of  a  high  misdemeanor. 

This  act  needs  no  interpretation.  Its  purpose  is  plain.  A  non- 
resident judge  can  not  perform  the  duties  of  his  office  properly 
or  rightfully  administer  justice  to  the  people  of  his  district.  Whether 
he  can  or  not,  the  law  requires  him  to  live  there,  and  makes  him 
guilty  of  a  high  misdemeanor  if  he  does  not  obey  it.  There  is  suffi- 
cient evidence,  if  evidence  were  needed,  to  satisfv  vour  committee 
that  the  continued  absence  of  Judge  Swayne  subjected  lawyers 
and  suitors  to  inconvenience,  delay,  and  expense,  and  in  some 
cases  amounted  to  a  denial  of  justice.  Let  it  be  granted  that  there 
is  not;  let  us  suppose  that  no  one  suffered  harm.  We  do  not  find 
that  Judge  Swayne  is  therefore  to  be  excused  from  obeying  the 
law.  No  exception  is  contained  in  the  act;  we  can  not  write  one 
in  for  his  benefit. 

Judge  Swayne  does  not  claim  that  he  had  a  residence  in  his  district 
from  1894  to  1903.  His  testimony  is  rather  in  the  nature  of  a  series 
of  excuses  for  not  having  it.  rfe  says  he  authorized  his  clerk  to 
look  for  a  house  in  Pensacola;  that  he  spoke  to  a  bank  cashier 
about  being  registered;  that  he  was  alwavs  readv  to  go  back  to  his 
district  when  needed;  that  he  was  callecf  to  hold  court  elsewhere: 
that  other  southern  judges  go  North  in  the  summer  season.  All 
this  does  not  excuse  Judge  Swajme  for  noncompliance  with  a  highly 
penal  statute.  It  ill  becomes  a  judge  to  set  up  excuses  for  disobey- 
ing the  law.  After  the  Florida  LegLslature  had  acted  and  passed 
the  condemnatory  resolution  upon  which  this  proceeding  is  founded, 
he  apparently  awoke  to  the  fact  that  his  plain  duty  in  respect  to 
residing  in  the  district  had  been  neglected.  His  wife  purchased 
a  house  in  Pensacola.  The  evidence  does  not  show  that  he  ever 
even  lived  in  that  house.  This  statute  is  as  binding  upon  Judge 
Swayne  as  any  other  law  upon  the  statute  book.  If  he  may  violate 
this  act  with  impunity,  he  ought  to  be  allowed  exemption  from 
obedience  to  all  laws. 

It  may  be  conceded  that  residence  is  ordinarily  a  question  of  inten- 
tion. A  man's  legal  residence  is,  doubtless,  where,  after  having 
gained  a  residence,  he  intends  to  reside.  But  in  order  to  comply 
with  this  statute  we  submit  that  there  must  be  something  more  than 
an  intention  on  the  part  of  a  judge  to  reside  in  his  district.  There 
must  be  an  actual  as  well  as  a  legal  residence.  One  may  establish 
and  have  a  legal  residence  in  the  United  States  and  remain  contin- 
uously abroad  any  number  of  consecutive  years  without  losing  it; 
but  such  a  constructive  or  legal  residence  certainly  would  not  answer 
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the  purpose  of  this  statute,  which  clearly  was  to  secure  the  bodily 
presence  of  the  judge  within  his  district,  where  the  people  who  had 
need  of  his  official  services  could  have  them. 

It  has  been  said  that  the  word  **  residence  "  is  an  elastic  term  of  vhich  an  exhaustive 
definition  can  not  be  given,  but  that  it  must  be  construed  in  everv  case  in  accordance 
with  the  object  and  intent  of  the  statute  in  which  it  occurs,  (fing.  and  Am.  Enc, 
p.  696.) 

It  may  happen  that  one  may  have  two  places  of  residence,  in  one  of  which  he  resides 
during  one  portion  of  the  year,  in  the  other  during  the  remaining  porti(  n.  In  such 
case  the  place  where  he  happens  to  be  constitutes  his  residence  so  long  as  he  is  there, 
and  ceases  to  be  such  as  soon  as  he  leaves  for  the  other  place.  (Ibid.,  699.  Walcott 
V.  Bolfield,  1  Kay,  534;  18  Jurist,  570;  Stout  v.  Leonard,  37  N.  J.  L.,  492.) 

In  the  case  of  The  People  v,  Owen  (29  Colo.,  535)  it  was  held  that 
when  a  statute  requires  a  district  judge  to  reside  in  his  district  the 
residence  contemplated  was  an  actual  as  distinguished  from  a  legal 
or  constructive  residence. 

Judge  SwajTie  offered  himself  as  a  witness  upon  this  question  after 
the  committee  came  to  Washington  after  visiting  Flonda.  He  was 
sworn,  and  his  testimony  was  as  follows: 

Mr.  Palmer.  Judge  Swayne  will  proceed  and  will  make  his  statement  to  the 
stenographer. 

Judge  S WAYNE.  I  was  bom  in  1842  in  Delaware,  and  resided  there  \iath  my  parents. 
I  read  law  in  Philadelphia  and  was  admitted  to  the  bar  and  took  my  degree  of  B.  A. 
in  the  Pennsylvania  Law  School.  I  practiced  law  there,  with  the  exception  of  one 
year,  until  1885,  when  I  removed  with  my  &mily  to  San  ford,  Fla.  I  practiced  law 
Uiere  until  1887,  ^hen  I  was  burned  out,  when  1  removed  with  my  Umily  to  the 
county  seat,  where  I  was  residing  when  appointed  to  the  bench  on  ^lay  17,  1889.  I 
took  the  oath  of  office  June  1,  1889. 

Mr.  Palmer.  Ihat  wa?  a  recess  appointment,  was  it  not? 

Judge  SwAYNE.  Yes,  sir;  I  can  not  tell  positively  what  date  I  was  confirmed.  The 
confirmation  came  up  before  Congress  the  following  December,  and  in  consequence 
of  the  election  trials,  which  had  taken  place  in  the  meantime,  the  confirmation  did 
not  occur  until  April  1,  1890.  I  addressed  the  Senate  on  the  subject,  i^hich  can  be 
seen  by  the  Congressional  Record  of  the  first  session  of  the  Fifty-first  Congress,  volume 
21,  February''  21,  1890,  imd  ^hich  was  a  very  interesting  debate,  showing  exactlv 
wiiat  the  questions  were.  In  the  summer  of  1890  1  moved  to  St.  Augustine.  I  think 
we  arrived  there  the  lat  of  October,  hiving  been  North  on  a  vacation,  as  was  the  custom 
of  most  of  the  Federal  judges,  perhaps  of  all  of  them,  to  take  such  vacations. 

I  resided  in  St.  Augustine  with  my  family,  and  about  the  time  when  the  bill  making 
the  change  in  the  district  Mhich  has  been  spoken  of  received  President  Cleveland's 
signature,  after  a  consultation  with  my  friends  in  Jacksonville  and  \*icinity,  they 
urged  me  not  to  move  my  furniture  nor  my  family,  saying  that  the  next  (^ongress 
would  be  Republican  and  the  district  would  be  placed  back  in  its  usual  form.  My 
furniture  was  allowed  to  remain,  and  I  went  at  once  to  Pensacola.  I  found  a  leading 
Democratic  friend  there,  and  I  stated  to  him  that  I  had  concluded  not  to  move  my 
furoiture  there,  and  it  was  all  well  understood  by  the  people  there.  I  was  there  for 
a  considerable  period,  sometimes  early  in  October  and  sometimes  a  little  later,  and  I 
wa«  there  all  the  time  I  was  needed  unless  holding  court  somewhere  else.  By  special 
assignment  for  five  months  I  was  in  the  court  at  Dallas.  In  1890.  in  July,  I  went  with 
my  family  to  Europe.  In  the  spring,  in  1900,  I  was  holding  court  at' Birmingham, 
where  I  had  a  great  many  friends,  and  after  that  I  went  to  rensacola  and  rented  a 
liouse. 

Mr.  GiLLETT.  Was  that  in  1890? 

Judge  S WAYNE.  That  was  in  1900.  I  think  I  moved  there  early  in  October.  1  then 
^went  North  with  my  wife  and  son  to  spend  Christmas  week  in  Wilmington.  On  the 
12th  of  the  following  January  I  was  in  Tyler,  Tex.,  and  two  days  later  I  got  a  telegiam 
about  the  breaking  down  of  my  son's  health,  but  I  stayed  on  until  P'ebruary  and 
finished  the  case  and  then  came  back,  as  his  condition  was  very  critical  and  serious, 
and,  after  a  week  or  two,  perhaps,  I  returned  and  held  court,  and  finished  what  I  had 
to  do  and  got  back  to  Delaware  that  spring.  In  Febniary,  1903,  I  was  again  in  Tyler, 
Tex.,  and  went  early  to  Wilmington.     In  the  spring  we  bought  the  property  that 
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had  been  formerly  occupied  by  Judge  A.  C.  Blount,  in  Penflacola,  and  moved  in  it 
the  Ist  of  October. 

I  never  was  a  registered  voter  and  I  have  not  voted  in  14  years.  When  I  left  Dela- 
ware I  moved  my  domicile  and  have  taken  no  part  in  political  questions  arising  in  the 
State  of  Delaware  or  Florida.  Mr.  Turner,  wnom  Mr.  Laney  said  he  did  not  know, 
was  an  attorney  for  my  matters  for  four  years.  My  father  died  in  1889  and  left  property 
to  my  mother  for  life.  She  is  still  living,  «ind  the  property  comes  to  me  and  my 
sister  as  a  residuary  legatee  at  the  time  of  her  death.  But  that  has  never  been  my 
home,  but  I  have  spent  my  summers  there  mostlv,  arriving  sometimes  in  June  and 
sometimes  in  July,  and  from  that  point  I  could  always  reach  Pensacola  in  36  houFB. 
and  the  record  will  show  I  have  always  been  there  to  attend  to  anything  of  a  serious 
nature. 

My  recollection  is  that  no  one  has  ever  suffered  because  of  my  absence,  aad  I  can 
offer  testimony  which  will  entirely  clear  up  that  proposition.  My  recollection  is 
that,  from  the  testimony  taken,  the  most  the  committee  nas  on  this  point  before  them 
is  that  counsel  may  have  been  sometimes  inconvenienced  in  the  summertime  during 
my  absence  on  vacation.  As  near  as  I  can  recollect,  these  are  the  facts  which  cover 
the  period  since  I  have  been  on  the  bench. 

Mr.  GiLLETT.  Did  the  business  of  the  court  suffer  because  of  your  absence? 

Judge  SwAYN'E.  I  never  heard  of  it. 

Mr.  GiLLETT.  The  summertime  was  the  time  usually  taken  for  vacations? 

Judge  S WAYNE.  Yes;  I  so  understand  it.  Another  suggestion  was  that  the  only 
way  to  get  rid  of  me  would  be  to  do  away  wit  the  district  entirely.  But  I  do  not 
suppose  the  parties  care  ver^*^  much  whether  the  office  is  abolished  or  not,  just  so  long 
as  they  can  get  the  indi\'idual. 

Bearing  in  mind  that  Judge  Swayne  is  presumed  to  be  learned  in 
the  laW;  and  that  he  is  fully  aware  of  what  is  needful  to  enable  a  man 
to  gain  a  legal  residence  and  also  to  maintain  an  actual  residence  in  a 

fiven  place,  it  is  apparent  that  he  does  not  claim  that,  prior  to  1903, 
e  had  either  gained  a  legal  or  maintained  an  actual  residence  in  the 
northern  district  of  Florida.  His  testimony  is  prolific  of  reasons  why 
he  did  not  do  so. 

Apparently  he  had  an  actual  and  legal  residence  in  St.  Augustine, 
wliich  was  in  his  district  before  the  boundaries  were  changed.     After 
that  event  he  broke  up  housekeeping  and  stored  his  furniture,  then 
being  advised,  as  he  states,  by  some  of  his  friends  that  the  next  or 
some  succeeding  Congress  would  be  Republican  and  that  the  bound- 
aries of  his  district  would  be  extended.     After  that  he  attended  the 
session  of  his  court  at  Pensacola  and  Tallahassee,  living  at  different 
boarding  houses  or  hotels,  being  present  substantially  at  no  time 
except  when  court  was  in  session.     When  he  left  Florida  he  states 
that  he  always  left  directions  with  his  clerk  that  he  would  come 
back  if  needed.     Correspondence  was  addressed  to  him  at  Guyen- 
court,  Del.;  that  place  he  spoke  of  as  his  home.     To  that  place  he 
returned  when  his  labors  in  his  district  were  ended  or  after  he  con- 
cluded terms  of  court  in  other  States.     He  had  live  stock  and  per- 
sonal property  at  Guyencourt,  in  Delaware.     His  family  generall\' 
lived  there;  sometimes  abroad.     In  the  year  1900  his  wfte  rented  a 
house  in  Pensacola  and  lived  there  with  her  husband  a  portion  of  the 
winter,  going  North  with  him  about  the  holidays.     Rent  was  paid 
for  the  house  a  vear  or  more,  but  it  was  not  again  occupied  by  tiim 
or  his  family,     tie  spoke  to  a  bank  cashier  about  being  registered, 
but  the  bank  cashier  had  nothing  to  do  with  the  registration*  that 
was  an  act  which,  under  the  law,  must  be  attended  to  personally. 

Judge  Swayne  never  was  registered.  When  there,  did  he  gain 
even  a  legal  residence  in  the  northern  district  of  Florida?  Has  he 
ever  gained  such  a  residence?     His  actual  residence  was  measured 
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by  about  60  days  in  each  year.  Did  he  gain  a  legal  residence  when 
he  broke  up  housekeeping  and  stored  his  furniture  awaiting  the  time 
when  a  Republican  Congress  would  change  the  boundaries  of  his 
district,  so  tnat  he  would  not  need  to  move  away  from  St.  Augustine  ? 
Did  he  gain  a  legal  residence  when  he  asked  the  bank  cashier  about 
being  put  on  the  register  of  voters  ?  Asking  his  clerk  to  find  a  suit- 
able home  for  him  to  rent  or  purchase  evidenced  his  intention  to 
reside  in  Pensacola  when  such  a  house  was  found.  It  did  not  gain  a 
residence  for  him  wlule  the  fruitless  search  progressed.  It  may  be 
gathered. from  Judge  Swayne's  testimony  that  he  intended  to  reside 
in  Pensacola  some  time  when  he  could  buy  or  build  a  house. 

There  was  no  place  in  the  northern  district  of  Florida  where  legal 
service  of  process  could  have  been  made  on  Judge  Swayne  during  the 
10  months  of  each  year  when  he  was  absent  iTom  the  State.  The 
fact  that  Judge  Swayne  held  court  in  other  States ,  being  assigned  to 
do  so  by  the  circuit  }udge,  does  not  tend  to  show  that  he  had  or  had 
not  a  residence  in  his  district.  If  to  be  present  in  the  district  during 
the  time  necessarily  spent  in  holding  the  terms  of  court  fixed  by 
law,  in  March  and  iNovember  of  each  year,  was  to  reside  in  the  north- 
em  district  of  Florida,  within  the  meaning  of  the  act  that  requires  a 
judge  to  reside  in  his  district,  under  penalty  of  beine  guilty  of  a 
nijgh  misdemeanor  if  he  does  not,  then  Judge  Swayne  nas  complied 
with  the  law  and  is  not  subject  to  be  charged  on  that  ^ound.  If  he 
has  persistently  and  continuously  evadeu  and  refused  to  obey  this 
law,  according  to  its  plain  intent,  as  the  committee  find  from  the 
testimony,  then  he  should  be  impeached  and  sent  before  the  triers. 

Your  committee  can  see  no  reason  for  overlooking  or  excusing  his 
default.  The  law  itself  measures  the  grade  of  Judge  Swayne's 
offense.  It  is  a  high  misdemeanor.  For  that,  by  the  express  words 
of  the  Constitution,  he  is  impeachable.  It  is  not  for  the  House  of 
Representatives  to  seek  for  excuses  exonerating  a  judge  for  a  plain 
violation  of  statutory  law,  but  to  charge  him  before  the  tribunal 
fixed  for  the  trial  and  let  him  abide  the  consequences  of  his  act. 
If  the  Senate  chooses  to  regard  his  excuses  and  exempt  him  from 
just  punishment,  the  House  will  have  done  its  duty  to  the  people, 
and  responsibility  for  miscarriage  of  justice  will  rest  elsewhere. 

In  support  of  the  second  and  third  charges,  viz,  that  Judge  Swayne 
arbitrarily,  unjustly,  and  unlawfully  fined  and  imprisoned  E.  T. 
Davis  and  Simeon  "Belden,  attorneys  at  law,  the  facts  of  the  cases, 
as  set  forth  by  the  testimony,  are  as  follows: 

In  the  year  1901  an  action  of  ejectment  was  pending  in  the  circuit 
court  of  the  United  States  at  Pensacola,  in  which  Florida  McGuire 
was  plaintiff,  and  the  Pensacola  Oty  Co.,  and  numerous  individuals, 
among  them  W.  A.  Blount  and  W.  Fisher,  attomevs  at  law,  were 
defendants  for  a  tract  of  land  called  the  '*Ilivas  or  Cliavaux  tract.'' 
The  plaintiff's  lawyers  were  Louis  Paquet  and  Simeon  Belden,  of 
New  Orleans.  In  the  month  of  October,  in  the  year  1901,  Paquet 
and  Belden  joined  in  a  letter  to  Judge  Swayne,  which  they  addressed 
to  him  at  the  place  where  he  resides  when  not  holding  court  in  his 
district  or  elsewhere — ^viz,  Guyencourt,  in  the  State  of  Delaware — 
stating  that  they  had  been  informed  that  he,  the  said  Charles  Swayne, 
had  purchased  a  portion  of  the  land  in  controversy  in  the  said  eject- 
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ment  suit — viz,  block  9 1 ,  in  the  business  part  of  the  city  of  Pensacola — 
and  requesting  him  to  recuse  himself  and  arrange  for  some  other  judge 
to  preside  at  the  trial  of  the  case.  To  this  letter  no  answer  was 
returned  bv  Judsfe  Swayne. 

At  the  term  of  court  which  convened  at  Pensacola  in  November, 
Judge  Swayne  announced,  on  the  5th  of  November,  that  a  relative 
of  his  had  purchased  the  land,  but  later  in  the  week  he  volunteered 
from  the  bench  that  the  relative  was  his  ^ife,  and  that  she  had 
purchased  the  land  with  money  obtained  from  her  father's  estate; 
that  the  bargain  had  not  been  concluded  for  the  reason  that  the 
owner,  Mr.  Edgar,  offered  a  quitclaim  deed.  The  evidence  shows  that 
the  agents  of  Edgar  with  whom  Judge  Swayne  negotiated  the  pur- 
chase of  block  91,  and  also  of  another  lot,  wrote  nim  stating  that 
Edgar  would  not  give  a  general  warranty  because  the  land  was  part 
of  a  tract  which  was  in  dispute.  Swayne  answered  saying  that  they 
might  drop  out  block  91  without  stating  a  reason.  The  agents  had 
pending,  in  October,  when  the  letter  to  Swayne  was  written,  a  suit 
in  the  State  court  against  Edgar  for  commission  on  the  sale  to 
Swayne.  The  agents  had  taken  Judge  Swayne  over  the  track,  and 
had  agreed  upon  the  terms  and  had  sold  block  91  to  him. 

The  custom  in  Judge  Swayne's  court  was  to  dispose  of  the  criminal 
calendar  first,  and  when  that  was  concluded  to  call  the  civil  list  and 
set  the  cases  for  trial  at  convenient  times  in  the  future.  The  criminal 
cases  were  not  concluded  at  the  November,  1901,  session  until  about 
5  o'clock  Saturday  night.  Judge  Swayne  then  took  up  the  civil  list, 
upon  which  the  case  of  Florida  McGuire  appeared,  and  made  a  further 
statement  that  the  member  of  his  family  wno  had  contracted  through 
him  for  block  91  was  his  wife,  and  that  she  was  purchasing  with 
money  derived  from  her  father's  estate.  He  declined  to  recuse  him- 
self, and  stated  that  the  case  would  be  heard  on  the  Monday  following 
unless  legal  ground  for  continuance  was  laid. 

The  plaintiff's  lawyer,  Paquet,  asked  that  the  case  should  be  set 
down  for  Thursday  of  the  following  week,  averring  that  it  was  too 
late  to  summon  witnesses  that  night;  that  Sunday  they  could  not  be 
summoned,  and  therefore  the  case  could  not  be  ready  on  Monday. 
This  request  was  refused  by  Judge  Swayne,  who  insisted  that  the  case 
should  go  on  on  Monday*  At  about  5.30  or  6  o'clock  the  court 
adjourned.  Neither  Simeon  Belden  nor  E.  T.  Davis  was  present  in 
court  at  any  time  when  Judge  Swayne  made  announcement  concern- 
ing his  connection  with  the  purchase  of  block  91,  Belden  being  ill 
with  facial  paralysis  and  confined  to  his  bed  at  the  hotel  in  Pensacola. 
E.  T.  Davis  was  not  of  counsel  in  the  case,  and  had  no  connection  with 
it  up  to  the  time  that  court  adjourned  on  Saturday,  November  9, 
at  6  o'clock.  During  the  evening  Pacjuet  drew  up  the  necessary 
papers  to  commence  an  action  of  ejectment  in  the  county  court  of 
Escambia  County,  Fla.,  against  Judge  Swavne  for  this  block  91,  upon 
the  theory  that  he  had  contracted  for  the  land  with  Edgar,  who 
claimed  to  own  it,  and  who  had  admitted  that  he  w^as  in  possession 
and  that  the  contract  was  subsisting  between  them,  ana  that  the 
title  of  the  alleged  owner  could  be  tried  out  in  the  State  court,  where 
the  parties  would  get  better  justice,  Swayne  standing  in  the  shoes  of 
Edgar.     They  took  the  liberty  of  believing,  from  all  the  evidence, 
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that  Judge  Swavne  was  the  real  purchaser,  though  he  had  said  that 
the  title  was  to  be  taken  by  his  wife. 

The  papers  were  taken  to  Simeon  Belden  at  his  hotel  where  he  was 
ill,  and  he  signed  them.  E.  T.  Davis  was  employed  to  bring  this  suit. 
At  the  same  time  it  was  agreed  that  the  suit  of  Florida  McGuire,  in 
Judge  Swayne's  court,  should  be  dismissed  on  Monda}\  Davis  was 
engaged  to  do  it,  Paquet  having  been  called  to  New  Orleans  by  sick- 
ness in  his  family.  The  suit  against  Judge  Swayne  was  brought  that 
Saturday  night  and  the  process  served  on  him.  On  Monday,  at  the 
opening  of  tlie  court,  Mr.  E.  T.  Davis  asked  for  and  obtained  from 
Judge  Swavne  an  order  dismissing  the  suit  of  Florida  McGuire. 
Immediately  Mr.  W.  A.  Blount,  esq.,  one  of  the  defendants,  and  also 
attorney  for  defendants,  arose  and  suggested  that  Paquet  and  Belden, 
attorneys  for  Florida  McGuire,  and  Davis,  who  appeared  to  ask  for  a 
dismissal  of  the  suit,  had  been  guilty  of  contempt  of  court  for  bringing 
suit  against  Judge  Swayne  in  the  county  court  of  Escambia  County. 
This  action  was  m  pursuance  of  a  previous  conference  between  Blount 
and  Swayne  held  before  court  convened,  when  it  was  agreed  upon. 
Judge  Swayne  ordered  a,  rule  to  show  cause  upon  an  unsworn  state- 
ment prepared  by  Blount,  which  was  served  on  Davis  and  Belden, 
Paquet  being  absent.  The  next  day  (Tuesday)  Davis  and  Belden 
appeared  and  submitted  an  answer  purging  themselves  of  the  con- 
tempt and  averring  their  right,  as  counsel,  to  bring  the  suit. 

Some  testimony  was  taken  to  show  that  the  suit  against  Judge 
Swayne  had  been  brought  and  process  served  on  him  Saturday  night 
about  8  o'clock;  that  was  all.  Whereiipon  Judge  Swayne  proceeded 
to  adjudge  Belden  and  Davis  guilty  of  the  *' charges  which  were  in 
violation  of  the  dignity  and  good  order  of  the  said  court  and  a  con- 
tempt thereof,"  and  after,  some  abusive  remarks  sentenced  them  to 
be  msbarred  for  the  term  of  two  years,  to  pay  a  fine  of  $100  each,  and 
to  undergo  an  imprisonment  for  the  period  of  10  days  in  the  county 
jail.  "  t 

They  were  duly  committed  and  remained  confined  three  days, 
when  they  w^ere  released  pending  a  habeas  corpus  allowed  by  Judge 
Pardee,  of  the  circuit  court.  That  habeas  corpus  case  resulted  in  a 
decision  that  Judge  Swayne  had  jurisdiction  of  Belden  and  Davis 
in  a  contempt  proceeding,  as  the  avennent  in  the  paper  filed  b}* 
Blount  was  that  they  were  officers  of  the  court,  and  therefore  the 
circuit  court  could  not  question  his  decision,  his  findings  of  fact,  or 
the  correctness  of  his  judgment  that  they  had  committeda  contempt, 
except  in  so  far  as  he  had  exceeded  his  jurisdiction  by  imposing  both 
fine  and  imprisonm.ent,  the  statutes  providing  in  certain  cases  for 
fine  or  imprisonment  as  a  punishment  for  contempt.  To  that  extent 
the  decision  of  Judge  Swayne  was  reversed  and  the  culprits  allowed 
to  choose  which  they  would  sufl^er,  fine  or  imprisonment.  Belden, 
who  was  a  very  sick  man,  about  70  years  of  age,  chose  to  serve  out 
his  sentence  in  prison;  Davis  paid  the  fine  of  $100. 

I  am  of  opinion  that  Jud^je  Swayne  was  guilty  of  gross  abuse  of 

i'udicial  power  and  misbehavior  in  office  in  this  case.     I  believe  that 
le  had  no  authority  or  right  to  adiudge  Simon  Belden  and  E.  F.  DaAds 
guilty  of  a  contempt  of  court  under  the  circumstances  of  the  case. 

Second.  That  if  authority  can  be  found  in  the  law  for  holding  the 
action  of  these  attornej-s  a  contempt,  that  in  the  absence  of  evidence 
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of  intent  to  conunit  a  contempt  other  than  that  to  be  gathered  from 
the  fact  that  the  suit  was  brought  Saturday  night  and  the  process 
served  the  same  night,  and  in  the  face  of  their  answer  that  no  con- 
tempt was  thought  of  or  intended,  to  adjudge  them  guilty  was  a  gross 
abuse  of  power. 

Third.  That  the  sentence  imposed  by  Judge  Swayne  was  imauthor- 
ized  and  xmlawful.  It  can  be  accounted  for  only  on  the  theory  that 
the  judge  imposing  it  was  ignorant  or  vindictive. 

Tne  statute  conferring  power  upon  the  court  of  the  United  States 
is  as  follows : 

The  saidT^ourts  shall  have  power  to  impose  and  administer  all  necessary  oaths  and 
to  punish  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  contempts  of  their 
authority:  Provided,  That  such  power  to  punish  coji tempt  shall  not  be  construed  to 
extend  to  any  cases  except  the  misbehavior  of  any  person  in  their  presence,  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice,  the  misbehavior  of  any  of  the 
officers  of  said  courts  in  their  official  transactions,  and  the  disobedience  or  resistance 
by  any  such  officer  or  by  any  party,  juror,  witness,  or  other  person  to  any  la^vful  writ, 
process,  order,  rule,  decree,  or  conmiand  of  the  said  court. 

In  his  address  to  the  subcommittee  Judge  Swayne  was  asked  to 
point  out  the  part  of  the  statute  which  conferred  the  authority  for 
nis  action.  He  said:  "The  words  'the  misbehavior  of  any  of  the 
officers  of  the  said  courts  in  their  official  transactions.'" 

At  the  time  he  sentenced  Davis  and  Belden  Judge  Swayne  declared 
that  the  contempt  did  not  consist  in  bringing  the  suit  m  the  State 
court;  that  the  attorneys  had  a  perfect  right  to  sue  him  there,  but 
that  his  belie!  was  that  the  suit  was  brought  to  force  him  to  recuse 
himself  in  the  case  of  Florida  McGuire. 

It  must  be  remembered  that  at  the  time  the  sentence  was  pro- 
noimced,  indeed,  before  the  contempt  proceeding  was  commenced, 
the  case  of  Florida  McGuire  had  been  ended  by  the  consent  of  Jud^e 
Swayne,  upon  motion  of  E.  T.  Davis,  for  the  plaintiflF,  and  that  the 
agreement  to  end  the  case  had  been  reached  by  the  lawyers,  Paquet, 
Davis,  and  Belden,  before  the  suit  was  instituted  against  Swayne  in 
the  State  court  on  Saturday.  How,  then,  could  their  action  in  bring- 
ing that  suit  be  construed  into  an  attempt  to  force  Judge  Swayne  to 
recuse  himself  in  the  case  of  Florida  McGuire  ?  Such  a  pretense  was 
idle,  cspeciaDy  in  view  of  the  fact  that  the  purpose  to  arrest  and 
pimish  these  men  for  contempt  of  court  had  been  formed  and  agreed 
upon  between  Bloimt  and  Swayne  in  the  morning  before  court  met 
and  before  either  could  know  that  the  Florida  McGuire  case  was  to 
be  disDfiissed  by  the  plaintiffs.  The  accused  lawyers  had  a  right  to 
bring  the  suit.  Their  motive  could  not  have  been  to  affect  in  any 
way  the  disposition  of  the  Florida  McGuire  case  in  Judge  Swayne's 
court,  because  that  case  being  ended  could  not  be  affected  or  the 
conduct  of  the  judge  influenced  thereby. 

There  was  no  testimony  before  the  court  from  which  a  conclusion 
as  to  the  motives  of  the  accused  could  be  judged  except  the  fact  that 
the  suit  had  been  brought  in  the  State  court  Saturday  night  and  the 
process  served  that  night.  The  fact,  viz,  that  the  process  was  served 
Saturday  night  was,  in  Judge  Swayne's  eyes,  according  to  his  state- 
ment before  the  committee,  the  chief  gravamen  of  the  offense.  From 
that  fact  he  concluded  that  the  motive  of  the  accused  was  to  "insult 
the  dignity  and  disturb  the  good  order  of  his  court.'^     The  committee 
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is  of  opinion  that  there  was  no  evidence  before  Judge  Swayne  from 
which  such  a  motive  could  be  inferred,  certainly  not  from  the  facts 
in  evidence  before  him. 

The  words  under  which  he  claims  the  right  to  condemn  have  been 
quoted,  but  they  do  not  fit  the  case.  Thev  are  the  ''misbehavior  of 
any  of  the  officers  of  the  said  courts  in  their  official  transactions." 
The  act  complained  of  was  not  done  by  these  men  as  officers  of  the 
district  court  of  the  United  States.  They  were  acting  as  officers  of 
the  court  of  Escambia  County,  Ha.,  in  bringing  the  suit.  Therefore 
the  action  was  not  susceptible  of  being  construed  as  a  contempt  of 
the  district  court.  It  was  not  an  official  transaction  in  any  sense  by 
officers  of  the  United  States  court.  Their  character  as  officers  or 
attorneys  of  that  court  gave  them  no  power  to  do  the  act  complained 
of.  It  was  only  because  they  were  attorneys  of  the  court  in  which 
the  suit  was  brought  that  they  could  do  it. 

If  it  was  an  "official  transaction,"  it  was  an^official  transaction  in 
the  county  court  of  Escambia  County-,  not  in  the  district  court  of 
the  Unitecl  States.  Certainly  no  one  will  contend  that  Judge  Swayne 
could  punish  them  for  an  official  transaction  in  another  court,  no 
matter  how  o:7ensive  it  might  be  to  his  dignity  or  humiliating  to  his 
pride  or  disgracing  to  his  cliaraoter:  certainlv  such  an  act  could  not 
offend  against  the  ''dignity  or  good  order  of  his  court.'' 

If,  then,  they  could  not  be  properly  fined  and  imprisoned  for 
bringing  the  suit,  what  offense  did  they  commit  that  warranted  such 
severe  and  disgracing  punishment  ? 

But  it  may  be  contended  no  judge  can  be  held  responsible  for  a 
mistake  of  law.  All  judges  make  mistakes.  For  an  error  of  judg- 
ment or  wrong  exercise  of  discretion  a  judge  ought  not  to  be  and  can 
not  be  punished.  Let  this  contention  be  granted.  At  the  same 
time,  none  can  dispute  that  for  a  misbehavior  in  office  a  judge  may 
be  impeached. 

All  the  cases  that  have  been  tried  may  be  cited  as  proof  of  that 
proposition. 

Judge  Pickering  was  impeached  by  tlie  House  and  convicted  by 
tlie  Senate  for  releasing  tlie  ship  Eliza  to  lier  owner  without  taking  a 
bond  after  she  had  been  seized  for  violating  the  excise  law,  and  for 
appearing  upon  the  bencli  when  drunk,  and  for  using  profane 
language. 

Judge  Addison  was  impeaclied  and  removed  from  office  for  refusing 
to  allow  an  associate  judge  to  address  a  grand  jury  and  a  petit  jurv. 

Judge  Chase  was  impeached  for  refusing  to  allow  counsel  to  address 
the  court  and  jury  upon  a  point  of  law  that  liad  already  been  decided. 
Judge  Peck  was  impeached  for  disbarring  and  imprisoning  a  law- 
yer who  wrote  and  puolished  a  criticism  of  one  of  his  opinions. 

In  all  these  cases  the  defense  was  stoutlv  made  that  they  were 
mere  mistakes  of  law,  not  indictable,  and  therefore  not  subject  for 
impeachment.  It  did  not  avail  to  prevent  the  House  from  preferring 
charges.  If  this  reason  is  good,  then  no  judge  can  be  called  to 
answer  for  a  misbehavior  in  office  which  is  not  also  an  indictable 
offense.     This  is  not  the  law  nor  the  practice. 

In  imposing  sentence  upon  Davis  and  Belden  Judge  Swayne 
exceeded  his  authority  by  imposing  both  fine  and  imprisonment. 

48576—12 7 
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This  error  was  set  right  by  Judge  Pardee,  the  circuit  judge,  but  not 
until  both  had  served  three  days  in  the  common  jail. 

The  animus  and  evil  intent  of  the  judge  was  manifest  by  his  action 
and  speech.  So  eager  was  he  to  punish  that  he  disbarrea  th<»e  law- 
yers for  a  term  of  two  years.  If  his  amicus  curia,  Blount,  had  not 
warned  him,  that  unlawful  sentence  would  have  remained.  His 
speech  when  imposing  sentence  is  described  by  the  witness. 

Simeon  Belden  testifies: 

Q.  Now,  I  will  ask  you  what  was  the  maimer  of  Judge  Swayne  when  he  was  inflict- 
ing this  penalty? — ^A.  Well,  it  was  gross  and  offensive;  he  entered  with  a  sluideroua 
attack  on  the  attorneys. 

Q.  Venr  slanderous? — ^A.  Yes. 

Q.  Tell  what  he  said. — ^A.  I  don't  recollect  his  words  exactly;  it  was  published  in 
the  newspapers  here. 

Q.  It  was  harsh  and  offensive? — ^A.  Very,  indeed.    (P.  264-265.) 

E.  T.  Davis,  page  284: 

Q.  At  the  tmie  of  imposing  this  sentence,  what  was  Judge  Swayne's  manner? — A. 
Very  abusive. 

Q.  Can  you  state  what  He  said? — ^A.  I  don't  know  that  I  can  state  it  in  so  many 
words.  He  called  us  ignorant,  said  our  action  was  a  stench  in  the  nostrils  of  the 
people,  and  a  good  many  other  things  I  can  not  repeat. 

Q.  His  manner  was  very  harsh  and  abusive? — ^A.  Extremely  so. 

For  a  constructive  or  indirect  contempt  it  is  the  law  that  one 
charged  may  purge  himself,  and  that  he  can  not  thereafter  be  pun- 
ished. In  this  case  Judge  Swayne  listened  to  no  excuse.  He  found 
an  evil  motive  for  a  lawful  action  without  evidence  and  against  the 
oath  of  the  accused.  The  excessive  and  unlawful  character  of  the 
sentence  and  the  grossly  offensive  manner  in  which  it  was  pro- 
nounced leave  no  room  for  doubt  that  Judge  Swayne  was  not  ani- 
mated by  a  desire  to  protect  the  dimity  and  good  order  of  his  courts 
but  to  punish  what  he  considered  a  personal  affront  to  himself. 
This  constituted  an  arbitrary,  unlawful,  and  oppressive  abuse  of  his 
judicial  power  and  a  high  misdemeanor  in  office. 

Tlie  fact  can  not  be  disputed  that  Judge  Swayne  imposed  a  punisli- 
ment  on  Davis  and  Belden  which  the  law  did  not  warrant.  Tne  onlv 
question  in  the  case,  then,  is  whether  he  is  to  be  excused  and  go  un- 

Sunished  on  the  ground  that  he  made  an  innocent  mistake  of  law. 
\o  one  doubts  the  proposition  that  a  judge  can  not  and  ought  not 
to  be  held  responsiole  for  innocent  mistakes  of  law.  Neither  can 
anyone  justly  contend  that  a  judge  should  not  be  punished  according 
to  law  for  knowingly  and  willfully  imposing  an  illegal  sentence. 
Whether  his  motive  be  revenge,  or  mere  wanton  disposition  to  exercise 
arbitrary  power,  or  an  intention  to  punish  for  a  personal  insult,  in 
either  case  he  can  not  be  held  guiltless  or  excused  on  the  plea  that  he 
innocently  erred. 

The  great  question,  then,  in  every  case  that  arises  must  be.  Why 
did  he  do  it?  What  motive  prompted?  What  intent  animated*? 
Being  a  human  being  and  not  divine  or  infallible,  the  actions  of  a  judge 
are  to  be  interpreted  by  the  same  rules  that  apply  to  the  actions  of 
other  men.  It  is  not  to  be  supposed  that  a  juage  who  evilly  intends 
to  do  an  unlawful  act  wiU  declare  his  intention  or  publish  his  purpose. 
The  motive  and  the  intention  of  a  judge  must  tnerefore  be  sought, 
and  generally  will  be  made  plain  by  the  circumstances  surrounding 
the  particular  case.  If  a  judge  has  no  personal  interest  or  feehng 
in  a  matter  under  consideration,  if  coolly,  calmly,  and  with  delibera- 
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tion  he  reasons  himself  into  giving  a  vtrong  judgment,  a  wrong  motive 
is  never  or  rarely  ever  attributed  to  him.  On  the  other  hand,  if  the 
case  involves  a  question  of  insulted  dignity,  a  personal  aiOFront,  or, 
if  with  heat  and  passion,  if  with  vituperation  and  denunciation,  a 
judge  imposes  a  harsh  and  unlawful  sentence  upon  a  prisoner,  his 
motive  is  not  a  matter  of  doubt.  His  motive  is  as  plain  as  that  of  a 
man  who  assaults  witli  a  deadly  weapon.  Such  a  man  is  held  re- 
sponsible for  the  natural  and  reasonable  consequence  of  his  act.  He 
can  not  be  heard  to  say,  '*I  made  a  mistake;  I  thought  I  had  a  right 
to  strike  with  a  club  a  blow  which  produced  death.''  The  law  pro- 
nounces a  layman  and  a  judge  who  knowingly  does  an  unlawful  act 
conclusively  guilty  of  an  unlawful  intent. 

Apply  tliese  pnnciples  to  the  case  in  hand.  Judge  Swayne  knew 
that  the  act  of  1831  limited  the  powers  of  United  States  courts  over 
contempt  to  the  special  cases  named  in  the  act.  He  knew  it,  because 
the  Supreme  Court  of  the  United  States  has  many  times  decided  the 
very  point,  notably  in  19  Wallace,  511,  where  it  is  said: 

The  act  of  1831  is  therefore  to  them  (the  district  courts)  the  law  specif^HLng  the  cases 
in  which  summary  punishments  for  contempt  may  be  inflicted,  it  limits  the  power 
of  these  couits  in  this  respect  to  three  classes  of  cases — 

Fiist.  Where  there  has  been  misbehavior  of  a  person  in  the  presence  of  the  court, 
or  so  near  thereto  as  to  obstruct  the  administration  of  justice; 

Second.  Where  there  has  been  misbehavior  of  any  officer  of  the  court  in  his  official 
transaction;  and 

Third.  WTiere  there  has  been  disobedience  or  resistance  bv  any  officer,  party,  juror, 
witness,  or  other  person  to  any  lawful  process,  order,  rule,  decree,  or  command  of  the 
courts.  And  thus  seen,  the  power  of  these  courts  in  the  punishment  of  contempts 
can  only  be  exercised  to  insure  order  and  decorum  in  their  presence,  to  secure  faith- 
fulness on  the  part  of  their  officers  in  their  official  transactions,  and  to  enfoice  obedi- 
ence to  their  lawful  orders,  judgment,  and  processes. 

Presuming  that  Judge  Swayne  knew  the  law,  he  knew  that  pro- 
ceeding for  a  contempt  not  committed  in  the  presence  of  the  court 
must  be  founded  on  an  affidavit  setting  forth  the  facts  and  circum- 
stances constituting  the  alleged  contempt,  sworn  to  by  the  aggrieved 
party  or  some  other  person  who  witnessed  the  offense.  Unless  such 
affidavit  be  presented  process  will  not  be  granted.  (Burke  v.  The 
State,  47  Ind.,  528;  Batchelder  v.  Moore,  42  Cal.,  412;  Rapalje  on 
Contempts,  p.  122.) 

The  most  common  and,  in  the  United  States,  the  almost  universal  practice  in  this 
TBBtt/GT  is  to  present  to  the  court  an  affidavit  setting  forth  the  facts  ana  circumstances 
constituting  the  alleged  contempt  sworn  to  by  the  aggrieved  party  or  some  other  per- 
son who  witnessed  the  offense.  Unless  such  affidavit  oe  presented  process  will  not  be 
granted.  (Burke  v.  State,  47  Ind.,  528;  Re  Judson,  3  Blatch.,  U.  S.,  148;  Batchelder 
r.  Moore,  42  Cal.,  412;  A\Tiittem  v.  State,  36  Ind.,  196.) 

Judge  Swayne  knew  that  issuing  of  process  without  filing  the 
proper  affidavit  was  erroneous  and  that  the  error  is  not  cured  by  a 
subsequent  filing  thereof.  (Wilson  v.  The  Territory,  1  Wyo.,  155; 
Whittem  v.  The  State,  36  Ind.,  196;  McConnell  v.  The  State,  46  Ind., 
298.) 

He  knew  that  in  a  rule  to  show  cause  why  a  person  shall  not  be 
punished  for  contempt  the  actual  intention  of  the  respondent  is 
material^  in  which  respect  it  differs  from  an  indictment  tor  the  like 
offense.  Therefore,  wnen  the  respondent  meets  the  words  of  the 
rule  by  disavowing,  upon  oath,  any  intention  of  committing  in 
<*ontenipt  of  court  the  rule  must  be  discharged.     (63  N.  C,  397.) 
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He  knew  that  the  practice  in  the  courts  of  the  United  States,  as  well  as 
in  the  State  courts,  was: 

If  the  party  puige  himself  on  oath  the  court  will  not  hear  collateral  evidence  for 
the  purpose  of  impeaching  his  testimony  and  proceeding  against  him  for  contempt, 
but  if  perjury  appear  the  party  will  be  recognized  to  answer.  ('U.  S.  v.  Dodge,  2  Gall., 
313  Circuit  Court  U.  S.  Ist  Circuit,  Mass.;  in  the  matter  of  Joiin  I.  Pitman,  1  Curtis, 
189,  contempt  proceedings.) 

The  master  aid  not  treat  the  answer  of  the  clerk  as  evidence.  This  was  erroneous, 
as  will  plainly  appear  when  we  consider  what  this  proceeding  is.    *    *    * 

Now,  one  of  tne  most  important  privileges  acconied  by  the  law  to  one  proceeded 
against  as  for  contempt,  is  tne  right  to  purge  himself,  if  he  can,  by  his  own  oath.  So 
rigid  is  the  common  law  as  to  this  that  it  does  not  allow  the  sworn  answers  of  the 
respondent  to  be  controverted  as  to  matter  of  fact  by  any  other  evidence.  (U.  S.  v. 
Dodge,  2  Gall.,  313.) 

The  rule  was  the  same  at  common  law: 

If  any  party  can  clear  himself  upon  his  oath  he  is  dischai^ged.  (4  Bl.  Com.,  286, 
287;  Burke  v.  The  State,  214  Ind.,  528.) 

When  the  answer  to  a  rule  to  show  cause  why  one  should  not  be  attached  for  con- 
tempt negatives  under  oath  any  intentional  disrespect  to  the  court  of  purpose  to 
•bstruct  itri  process  the  rule  should  be  discharged.    (In  re  Wilson  W'alker,  82  N.  C,  95.) 

Knowing  the  law,  Judee  Swayne  issued  a  rule  to  show  cause  why 
Davis  and  Belden  should  not  be  committed  for  contempt  upon  an 
unsworn  statement  of  Mr.  W.  A.  Blount.  He  put  upon  the  record 
another  statement  of  his  own,  presumptively  as  evidence  or  as  a  jus- 
tification of  his  act — an  unsworn  statement  of  alleged  facts,  some  of 
which  were  true  and  some  untrue. 

He  ignored  the  sworn  denial  of  the  accused  that  they  had  com- 
mitted or  had  intended  to  commit  a  contempt,  and  without  any 
evidence  whatever  to  establish  the  fact,  except  that  they  had  brought 
a  suit  against  him  in  the  Stat«  court  and  served  him  with  process 
Saturday  night.  He  condemned  them  to  be  disbarred  two  years,  to 
be  finea,  and  cast  into  prison.  The  charge  against  them,  and  of 
which  they  were  convicted,  was  a  contempt  of  the  ^'dignity  and  good 
order''  of  the  district  court  of  the  United  States.  The  offense  con- 
sisted, as  stated  by  Judge  Swayne,  not  in  the  act,  but  in  the  intent 
with  which  it  was  aone,  viz,  to  lorce  him  to  recuse  himself  in  the  case 
of  Florida  McGuire : 

Suppose,  for  the  sake  of  argument,  that  such  was  their  intention, 
viz,  to  force  the  judge  to  recuse  himself.  The  intent  was  never  car- 
ried out.  No  one  was  harmed.  The  judge  was  not  forced  to  recuse 
himself.  The  suit  against  him  in  the  State  did  not  exercise  any 
influence  on  him  in  that  direction,  for  the  very  good  reason  that  the 
suit  in  his  court  was  disposed  at  the  request  of  the  plaintiff,  with 
his  consent,  at  the  opening  of  the  court  on  the  first  secular  day  after 
the  suit  was  brought  against  him  in  the  State  court.  The  law  does 
not  punish  guilty  mtentions.  One  may  intend  to  slander,  steal  from^ 
or  even  kill  his  neighbor.  If  the  intent  is  never  carried  out  no  human 
law  exists  to  punish. 

All  these  plain  and  common  principles  Judge  Swayne  must  be 

E resumed  to  have  known.  Therefore  he  knowingly  and  unlawfully 
eld  these  attorneys  guilty  of  a  contempt  when  none  had  been  com- 
mitted, when  none  could  have  been  committed  which  were  punishable 
under  the  act  of  Congress,  and  he  did  it  in  violation  or  the  well- 
established  law  of  procedure  in  such  cases. 

We  are  seeking  for  the  motive  which  actuated  Judge  Swayne  in. 
the  light  of  the  circumstances.    He  must  have  known  that  he  had 
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no  right  to  impose  a  fine  and  also  an  imprisonment  upon  these  officers 
of  his  court.  The  act  of  Congress  is  very  plain.  A  wayfaring  man, 
though  a  fool,  need  not  err  there.  It  provides  fme  or  imprisonment, 
not  fine  and  imprisonment.  The  Supreme  Court,  with  whose  decis- 
ions Judge  Swayne  will  not  plead  that  he  was  not  familiar,  has  also 
settled  that  Doint.     (See  131  U.  S.,  267.) 

Again,  still  in  search  of  the  motive  of  Judge  Swayne  in  imposing 
his  unlawful  punishment,  attention  is  called  to  the  fact  that  he 
sentenced  these  lawyers  to  disbarment  for  two  years;  in  other  w^rds, 
to  ruin.  To  forbid  a  lawyer  the  right  to  practice  his  profession  for 
.two  years  is,  standing  alone,  a  severe  sentence.  Such  a  sentence  will 
will  scatter  a  lawyer's  practice;  seriously  damage,  if  not  irretrievably 
ruin,  his  reputation,  and  generally  destroy  his  usefulness  and  earning 
power.  Ou^ht  Judge  Swayne  be  heard  to  say  that  he  knew  no 
better?  Evidently  if  he  might  it  would  be  true,  because  when  his 
amicus  curia  stepped  up  to  the  bench  and  suggested  that  he  had 
exceeded  his  autnority  ne  remitted  that  part  of  the  sentence.  He 
ought  not  to  be  heard  to  plead  his  ignorance,  because  the  highest 
court  decided  (19  Wallace,  512)  that  punishment  by  disbarment 
could  not  be  imposed  under  the  act  of  1831.  The  fact  that  he  found 
it  in  his  heart  to  impose  such  an  unlawful  sentence  is  helpful  in  ascer- 
taining the  true  intent  that  actuated  him  in  the  whole  transaction. 

The  last  evidence  that  Judge  Swayne  was  actuated  by  an  evil 
intent  to  punish  a  personal  affront  by  a  clear  violation  of  the  law  and 
an  arbitrary  abuse  of  judicial  power  is  found  in  his  vituperation  and 
abuse  of  the  respondents  at  the  time  he  sentenced  them.  The  facts, 
as  stated  by  them,  are  not  denied  by  the  Judge  or  his  amicus  curia, 
who  both  testified  in  the  case.  His  manner  was  ''offensive  and  in- 
sulting." He  denounced  these  lawyers  as  *' ignorant. '*  He  vituper- 
ated them  as  a  '' stench  in  the  nostrils  of  the  people. '^  From  these 
circumstances  the  fact  is  found  that  Judge  Swayne  had  something  in 
his  heart  besides  an  honest  intent  to  vindicate  the  dignity  of  his  court, 
and  that  that  something  was  an  intent  to  punish  these  unfortunate 
persons  who  had  fallen  mto  his  power,  not  for  offending  against  the 
dignity  and  good  order  of  the  court,  but  for  what  he  conceived  to  be  a 
personal   affront 

Doubtless  an  argument  may  and  will  be  made  that  Judge  Swayne 
believed  that  the  lawyers,  Paquet,  Belden,  and  Davis,  brought  an 
unfounded  action  against  him  for  the  purpose  of  influencing  his  action 
in  the  Florida  McGuire  case,  and  also  that  their  conduct  m  bringing 
the  suit  after  dark  Saturday  night  and  procuring  the  service  of  process 
upon  him  that  night  was  intended  as  a  personS  affront,  and  that  he 
also  believed  they  caused  to  be  published  in  the  papers  next  morning 
notice  of  the  suit  (which  was  not  proved),  and  therefore  he  was 
properly  and  righteously  indignant  and  should  be  leniently  dealt  with, 
Decause  what  he  did  was  done  under  provocation  and  in  the  heat  of 
liis  displeasure. 

The  answer  is  that  if  he  had  observed  the  common  rules  of  adminis- 
tering iustice  and  had  decided  the  case  as  the  law  requires  he  would 
never  have  thought  for  a  moment  of  punishing  a  constructive  con- 
tempt after  the  accused  had  purged  themselves  under  oath. 

Certainly  no  hurt  feelings,  no  offended  dignity,  even  no  legitimate 
desire  to  punish  a  punishable  contempt,  could  justify  or  excuse  the 
grossly  unlawful  ana  excessive  punishment  imposed  in  this  case. 
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If  the  indej)endeiice  of  the  judiciary  and  their  power  to  protect  their 
own  dimity  and  honor  are  indispensable  to  a  free  government,  the 
right  of  the  great  body  of  earnest,  learned,  and  faithful  men  who 
practice  at  the  bar  to  be  exempt  from  cruel,  unusual,  and  unlawful 

{mnishments  at  the  hands  of  judges  for  imaginary  or  real  ofTenses  is  no 
ess  sacred. 

For  such  a  high  misdemeanor  in  office  no  judge  should  be  allowed 
to  escape  just  punishment  on  the  plea  that  he  made  a  mistake  of  law. 
If  allowed,  there  is  no  arbitrary  abuse  of  discretion,  no  disobedience  of 
law,*no  oppression  or  outrage  upon  the  rights  of  liberty  or  property 
that  coula  not  go  unwhipt  of  justice. 

In  support  of  the  fourth  cnarge,  viz,  the  arbitrary  and  unlawful 
imprisonment  of  W.  C.  O'Neal,  the  facts  in  the  case  are  as  follows: 

One  Greenhut  had  been  appointed  trustee  in  bankruptcy  of  one 
Scarritt  Moreno.  Greenhut  brought  an  action  in  the  county  court  of 
Escambia  County  for  the  purpose  of  having  certain  land,  tne  title  to 
which  was  in  the  bankrupt's  wife,  brought  into  the  bankrupt's  estate, 
and  also  to  relieve  the  said  land  of  a  certain  mortgage  of  $13^000. 
which  appeared  to  be  a  hen  upon  it,  which  had  been  given  the  National 
Bank  oi  rensacola  and  by  them  assigned  to  the  bank.  Greenhut  was 
a  director  and  O'Neal  was  president.  Greenhut  was  also  indorser 
on  Moreno's  paper  in  the  bank  for  $1,500. 

On  the  20tn  day  of  October  O'Neal  was  passing  along  the  street  in 
front  of  Greenhut's  store.  Greenhut  was  in  conversation  with 
another  man.  O'Neal  spoke  to  him  and  said  when  he  was  at  leisure 
he  wished  to  speak  with  him.  Greenhut  said  he  could  speak  at  once 
and  invited  him  to  enter  his  store.  O'Neal  reproved  Greenhut  for 
including  the  bank  in  the  suit  which  he  had  brought.  He  stated  to 
Greenhut  that  he,  Greenhut,  was  aware  of  the  fact  that  the  $13,000 
mortgage  was  genuine;  that  the  bank  had  advanced  the  money  and 
had  parted  with  it  for  a  valuable  consideration;  also  that  he,  (jreen- 
hut,  nad  often  promised  to  pay  the  indorsed  paper  upon  which  he  was 
Uable  to  the  bank,  but  had  not  done  so.  But  words  passed,  when 
O'Neal  passed  out  of  the  store,  followed  bv  Greenhut  to  the  sidewalk, 
where  an  affray  occurred  in  which  Greenhut  was  stabbed  by  O'Neal 
with  a  pocketknife  and  seriously  injured.  O'Neal  swore  that  Green- 
hut assaulted  him  and  that,  being  a  much  weaker  man  physically,  he 
defended  himself  with  a  small  pocketknife. 

A  proceeding  for  contempt  ot  the  district  court  of  the  United  States 
was  commenced,  in  which  B.  C.  Tunison  appeared  for  the  receiver, 
Greenhut. 

At  the  time  of  the  affray  the  district  court  was  not  in  session.  The 
difficulty  took  place  at  a  considerable  distance  from  the  courthouse 
on  a  puohc  street.     Judge  Swayne  was  not  at  the  time  in  the  district. 

The  charge  for  contempt  proceeded  upon  the  theory  thatj  the 
assault  having  been  made  upon  a  receiver  in  bankruptcy  appomted 
by  the  district  court  for  some  matter  growing  out  or  his  actions  as 
receiver,  a  contempt  of  the  district  court  iiad  been  committed. 
O'Neal  had  been  arrested  in  the  State  court  for  liis  offense  against  the 
law.  When  the  rule  to  show  cause  why  he  should  not  be  committed 
for  contempt  was  served,  he  employed  counsel  and  made  answer, 
denying  any  intent  to  commit  a  contempt  of  court. 

Tne  testimony  of  Greenhut  and  O'Neal  was  taken;  none  of  the 
bystanders  were  sworn,  nor  was  any  other  person  sworn.     O'Neal 
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denied  the  contempt  and  explained  that  the  quarrel  grew  out  of  the 
relations  of  Greenhut  to  the  oank  and  what  he  claimed  to  be  his  dis- 
honesty in  including  the  bank  in  the  suit.  Greenhut  contended  that 
he  was  an  officer  of  the  courts  and  that  he  had  been  assaulted  on 
account  of  his  official  acts,  and,  as  a  consequence,  had  been  laid  up 
for  a  period  of  time  and  rendered  unable  to  perform  his  duty  as 
receiver. 

Judge  Swayne  sentenced  O'Neal  to  be  imprisoned  in  the  county 
jail  for  a  period  of  60  days. 

The  act  of  Congress  defining  the  power  of  the  United  States  courts 
to  punish  contempt  is  as  follows: 

The  said  courts  shall  have  the  power  to  impose  and  administer  all  necessary  oaths 
and  to  punish  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  contempt  of 
their  authority:  Provided,  That  such  power  to  punish  contempt  shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehavior  of  any  person  in  their  presence  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice,  the  misbehavior  of  any  of  the 
officers  of  said  court  in  their  official  transactions,  and  the  disobedience  or  resistance  by 
any  such  officer  or  by  any  party,  juror,  witness,  or  other  person  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of  the  said  court. 

Manifestly  the  case  of  O^Neal  was  not  within  tlie  act.  The  offense 
was  not  committed — 

(a)  In  the  presence  of  the  court. 

(6)  Or  so  near  thereto  as  to  obstruct  the  administration  of  justice. 

(c)  It  was  not  a  misbehavior  of  an  officer  of  the  court  in  an  official 
transaction. 

(d)  Was  not  resistance  of  any  lawful  act,  order,  rule,  decree,  or 
command  of  said  court  by  any  person. 

This  act  was  passed  after  an  unsuccessful  attempt  to  impeach 
Judge  Peck  for  striking  the  name  of  an  attorney  from  the  roll  ror  an 
alleged  contempt  of  court  committed  by  him  in  publishing  a  criticism 
of  a  published  opinion  of  the  judge  in  a  case  in  wnich  the  attorney  had 
appeared  and  which  had  been  appealed. 

The  impeachment  proceedings  provoked  long  discussion  as  to  the 
common-law  power  of  the  United  States  courts  to  punish  contempt 
not  committed  in  the  presence  of  the  court.  To  set  doubts  at  rest 
and  to  define  the  powers  of  such  courts  this  salutary  act  was  passed. 
It  bounds  and  limits  the  rights  and  powers  of  these  courts,  and  its 
transgression  ought  not  to  be  regarded  lightly  in  cases  involving  the 
liberty  of  citizens  of  the  RepubUc. 

The  action  of  Judge  Swayne  was,  to  say  the  least,  arbitrary,  unjust, 
and  unlawful.  It  could  have  proceeded  only  from  either  willful  dis- 
regard of  the  law  or  from  ignorance  of  its  provisions,  an  excuse  which 
he  will  not  be  likely  to  set  up. 

If  an  unlawful  act  is  coinmitted  by  judge  or  layman  the  law  con- 
clusively presumes  an  evil  intent. 

The  theory  upon  which  O'Neal  was  held  guilty  of  contempt  of  court 
was: 

(a)  That  Greenhut  was  an  officer  of  the  court. 

(J)  That  he  was  assulted  for  performing  an  official  act  in  the  line 
of  dutv. 

(c)  I'hat  he  was  disabled  by  the  assault  from  performing  his  duties 
as  receiver  for  about  two  weeks. 

Suppose  all  the  allegations  to  have  been  proved,  before  the  assail- 
ant of  Greenhut  could  oe  held  guilty  of  contempt  of  court  some  proof 
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should  have  been  produced  to  show  that  O'Neal's  purpose  in  com 
mitting  the  assault  was  to  punish  Greenhut  for  his  official  action  and 
to  disfiu>le  him  from  performing  his  dut^'  as  receiver. 

If  his  purpose  was  to  rebuke  Greenhut  for  his  bad  faitli  as  a  bank 
director,  or  if  the  quarrel  between  the  men  which  resulted  in  the  fight 
had  its  origin  in  a  dispute  about  Greenhut 's  knowledge  that  the  mort- 
gage was  genuine  or  that  Greenhut  was  endeavoring  to  escape  lia- 
oility  upon  his  indorsement  to  the  bank  of  Moreno's  paper,  and  if  he 
had  no  thought  of  the  court  or  intention  to  interfere  with  its  opera- 
tions,  then  certainly  he  was  not  guilt v  of  a  contempt.  O'Xeal  did 
not  assault  GreenHut  because  Greenhut  had  sued  the  bank,  but 
because  he  had  sued  the  bank  knowing  tliat  his  contention  was  false. 
That  was  the  occasion  of  O^NeaFs  remonstrance  which  led  to  the  fight. 

Whatever  his  purpose,  the  assault  was  not  committed  in  resistance 
of  any  order,  decree,  rule,  or  command  of  the  court.  No  one  pretends 
that  It  was.  The  onlv  claim  is  that  the  court  has  power  and  should 
protect  a  receiver  in  bankruptcy  by  punishing  anvone  who  quarrels 
with  him  on  account  of  anything  ^e  does  in  the  line  of  his  duty  as 
receiver.  If  it  has  such  power,  it  is  not  conferred  by  the  statute. 
And  as  the  district  court  has  no  other  authority  to  punish  for  con- 
tempt except  that  which  is  conferred  bv  the  statute,  the  conclusion 
is  that  in  this  case  a  citizen  of  the  I'nited  States  was  unlawfidlv 
condemned  to  prison. 

The  answer  of  O'Neal  purged  the  contempt,  and  it  was  error  to 
punish  him  for  it. 

In  support  of  the  fifth  and  sixth  charges,  viz,  the  appointment  by 
Judge  Charles  Swayne  of  B.  C.  Tunison  ta  the  office  of  United  States 
commissioner,  knowing  him  to  be  a  man  of  bad  reputation  for  truth 
and  veracity,  and  that  the  said  Timison  was  reputed  to  exercise 
undue  influence  over  Judge  Swayne,  the  evidence  established  the 
fact  that  Judge  Swayne  reappointed  B.  C.  Tunison  commissioner  of 
the  United  States  after  a  trial  in  his  court  in  which  Tunison,  as 
prosecutor,  had  been  successfully  impeached  as  a  witness. 

The  evidence  also  establishes  that  the  members  of  the  bar  at 
Pensacola,  Fla.,  and  elsewhere  in  the  district,  and  suitors  in  the 
United  States  court  are  of  opinion  that  Timison  has  the  power  to 
exercise  imdue  influence  over  Judge  Swavne  and  that  he  does  exer- 
cise such  influence.  To  such  an  extent  <ioes  this  belief  prevail  that 
lawyers  advise  their  clients  to  employ  Tunison  in  their  business  as 
the  best  and  only  wav  to  succeed  in  Judge  Swayne's  court. 

No  special  acts  of  favoritism  were  sho^^Ti.  Neither  was  it  proved 
that  Tmiison  won  an  undue  proportion  of  cases  in  the  United  States 
court.  Nevertheless,  the  opinion  stated  is  widely  entertained. 
Timison  was  shown  to  be  very  friendly  with  Judge  Swayne — so 
friendly  that  he  declined  to  pursue  a  habeas  corpus  case  in  which 
he  hacl  received  a  fee  of  $100,  averrino:  that  he  did  it  because  Judge 
Swavne  was  his  friend.  The  case  referred  to  is  that  of  Davis  and 
Belden,  committed  bv  Judge  Swajme  for  contempt  of  court.  It  may 
be  remarked  that  Tunison  neglected  to  return  the  retainer.  The 
testimony  satisfies  the  committee  that  Tunison  is  a  dishonest  man; 
also  that  he  is  indorser  on  a  note  of  Judge  Swayne  that  has  been 
renewed  for  seven  successive  vears  in  the  rensacola  Bank. 

The  charges  and  s])erifications  not  covered  by  the  foregoing  findings 
were  not  proved  by  sufficient  evidence  to  warrant  action  upon  them. 
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Upon  the  whole  case  it  is  plain  that  Judge  Swayne  has  forfeited 
the  respect  and  confidence  of  the  bar  of  his  court  and  of  the  people  of 
his  district  who  do  business  there.  He  has  so  conducted  hunseli  as 
to  earn  the  reputation  of  being  susceptible  to  the  malign  influence  of 
a  man  of  notoriously  bad  character.  He  has  shown  himself  to  be 
harsh,  tyrannical,  and  oppressive,  unmindful  of  the  common  rule  of  a 
just  and  upright  judge.  He  has  continuously  and  persistently 
violated  the  plain  words  of  a  statute  of  the  United  States,  and  sub- 
jected himself  to  punishment  for  the  commission  of  a  high  mis- 
demeanor. He  has  fined  and  imprisoned  members  of  his  bar  for  a 
constructive  contempt  without  the  authority  of  law  and  without  a 
decent  show  of  reason,  either  through  inexcusable  ignorance,  a 
nGialicious  intent  to  injure,  or  a  wanton  disposition  to  exercise  arbitrary 
>ower.  He  has  condemned  to  a  term  of  imprisonment  In  the  coimty 
ail  a  reputable  citizen  of  the  State  of  Florida  over  whom  he  had  no 
;  urisdiction,  who  was  guilty  of  no  thought  of  a  contempt  of  his  court, 
for  no  offense  against  him  or  in  the  presence  of  the  court,  or  "in 
obstruction  of  any  order,  rule,  command,  or  decree,"  and  after  the 
accused  had  purged  himself  on  oath. 

For  all  those  reasons  Charles  Swayne  has  been  guilty  of  mis- 
behavior in  his  office  of  judge  and  grossly  violated  the  condition  upon 
which  he  holds  this  honorable  appointment.  The  honor  of  the 
judiciary,  the  orderly  and  decent  administration  of  pubhc  justice, 
and  the  welfare  of  the  people  of  the  United  States  demand  his 
impeachment  and  removal  from  the  high  place  which  his  conduct  has 
degraded. 

It  is  vitally  necessary  to  maintain  the  confidence  of  the  people  in 
the  iudiciary.  A  weak  executive  or  an  inefficient  or  even  dishonest 
le^lative  branch  may  exist,  for  a  time  at  least,  without  serious 
injury  to  the  perpetuity  of  our  free  institutions,  but  if  the  people 
lose  faith  in  the  judicial  branch,  if  they  become  convinced  that 

t'ustice  can  not  be  nad  at  the  hands  of  the  judges,  the  next  step  will 
>e  to  take  the  administration  of  the  law  into  their  own  hands  and 
do  justice  according  to  the  rule  of  the  mob,  which  is  anarchy,  with 
which  freedom  can  not  coexist. 

In  support  of  the  seventh  charge,  viz,  that  Judge  Swayne  arbi- 
trarily and  unla^'fully  refused  to  hear  witnesses  produced  by  a 
litigant  in  his  court  upon  the  ground  that  he  would  not  beUeve  them 
if  sworn,  and  that  he  continued  his  case  arbitrarily  and  imlawfuUy 
iwithout  day,  the  testimony  showed  as  follows: 

The  case  of  W.  H.  Hoskins  is  one  of  peculiar  hardship.  This  man 
-was  advanced  in  years  and  was  unable  to  read  or  write.  He  was 
engaged  in  the  business  of  producing  turpentine,  growing  cotton, 
BrX^  general  merchandising.  He  had  accumulated  property  worth 
about  $40,000,  and  owed  debts  amounting  to  about  $10,000.  A  part 
of  this  indebtedness  was  of  the  firm  of  Hoskins  &  Hilton,  of  wnich 
lie  had  been  a  partner  He  had  sold  out  his  interest  in  the  firm 
under  an  agreement  that  the  purchaser  would  pay  the  indebtedness 
of  the  firm.  Tliis  agreement  was  not  kept,  and  some  suits  were 
brought  against  Hoskins,  in  which  he  was  defended  by  a  lawyer 
ixajned  J.  N  Calhoun  on  the  ground  that  the  suit  should  have  been 
brought  against  the  person  wlio  had  agreed  to  pay  the  debts.  Of 
course  the  defense  failed  and  Hoskins  paid. 
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This  was  the  beginning  of  trouble  The  evidence  is  full  and 
convincing:  that  a  la\\'yer  named  Boone  conspired  with  Calhoun  to 
put  Hoskins  in  bankruptcy  in  order  to  plunder  his  estate.  Some 
claims  came  into  their  hands  for  collection.  Hoskins  paid  promptly 
on  demand,  and  notified  Boone,  through  his  counsel,  Judge  Lidaon. 
that  he  was  prepared  to  pay  everything  he  owed.  Boone  secured 
claims  to  the  amount  of  $500,  and  without  authority  of  his  clients 
commenced  proceedings  involving  bankruptcy  against  Hoskins. 
swearing  to  tne  petition  himself  Certified  cliecks  were  sent  to  all 
the  creditors;  some  took  them  and  withdrew;  others  were  deterred  by 
Boone^s  action  He  told  them  that  they  would  subject  themselves 
to  large  costs  and  fees  if  thej  took  their  money. 

Judge  Swayne,  against  objection,  gave  time  to  Boone  to  obtain  a 
proper  verification  of  the  complaint;  then  to  get  more  creditors  to 
sign  the  petition  in  nlace  of  those  withdrawn  This  he  did  at  least 
twice.  Hoskins  filea  a  denial  of  insolvency  and  demanded  a  trail. 
Meantime,  one  Tunison,  United  States  commissioner  and  next  friend 
of  Swayne,  was  taken  into  the  conspiracy.  Hoskins  was  adjudged 
bankrupt,  a  receiver  was  appointed,  all  his  property  seized,  his  store 
closed,  nis  men  intimidated,  and  ruin  stared  him  in  the  face,  as  his 
business  of  producing  turpentine  needed  daily  care.  He  went  to 
Boone  with  the  money  to  pajr  all  his  debts  Boone  told  him  he 
would  be  in  contempt  of  court  if  he  attempted  to  pay  money  to  the 
creditors,  and  demanded  $1,000  for  himself  and  $1,000  for  Tunison, 
and  all  costs      Hoskins  refused. 

Calhoun,  as  receiver,  sent  a  man  named  Richardson  to  seize 
Hoskins's  books  of  account  at  one  of  his  branch  stores.  He  found  a 
book  belonging  to  the  firm  of  Hoskins  &  Bro  ,  which  had  been  left 
there  for  a  bookkeeper  to  make  up.  On  his  return  he  met  C.  H. 
Hoskins,  a  son  of  W.  H.  Hoskins,  one  of  the  firm  of  Hoskins  &  Bro., 
who  demanded  the  book,  stating  that  it  did  not  belong  to  his  father 
and  contained  nothing  pertaining  to  his  business.  Richardson 
refused  to  give  it  up;  a  fi^ht  ensued,  and  young  Hoskins  took  the 
book  by  force.  The  next  step  of  the  conspirators  was  to  commence 
proceedings  for  contempt  oi  court  against  young  Hoskins.  The 
motive  is  fully  explained  by  a  letter  from  Boone  to  Tunison: 

[Robt.  J.  Boone,  attorney  and  counselor.] 

Marianna,  Fla.,  J/iorc^  ISy  190t. 

Gentlemen:  In  re  \V.  H.  Hoskins,  involuntary  bankruptcy. 

I  beg  to  inclose  you  herewith  another  claim  to  be  addea  to  the  amended  petition, 
to  the  amount  of  $200,  which  you  will  please  have  the  court  to  include.  I  have  just 
received  telegram  from  Calhoun  stating  that  the  petition  had  not  yet  arrived.  I 
have  wired  for  same  three  times  in  the  last  two  days  and  trust  same  will  reach  you 
to-night.    This  additional  claim  of  $200  is  a  stunner  to  them  I  presume. 

I  trust  you  all  will  be  able  to  handle  the  matter  all  right.  I  feel  sure  that  we  have 
them  coming  our  Avay  now,  and  we  if  can  have  0.  D.  Hoskins  attached  for  contempt 
it  will  break  the  old  man  down  sure. 

Please  advise  me  in  the  premises  as  early  as  possible  and  oblige, 
Very  truly,  yours, 

Robt.  J.  Boons. 

Messrs.  Tunison  <fe  Loftin,  Pensacolay  Fla. 

(Inclosures.) 

W.  H.  Hoskins,  finding  that  he  was  not  allowed  to  pay  everything, 
averred  his  solvency,  and  demanded  a  trial  on  that  question.  Judge 
Swayne  refused  to  proceed  with  the  case  until  the  book  taken  by 
young  Hoskins  was  produced. 
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The  following  motion  was  made  by  Mr.  Tunison  on  behalf  of  peti- 
tioning creditors : 

On  account  of  the  forcible  taking  away  of  certain  books  belong:ing  to  the  estate  of 
the  alleged  bankrupt  by  the  pon  of  the  bankrupt  from  the  possession  of  the  receiver 
herein,  as  fully  set  forth  in  the  petition  and  affidavit  of  J.  M.  Calhoun,  receiver, 
heretofore  filed,  which  books  are  essential  to  the  ascertainment  of  the  true  condition 
of  the  estate,  and  the  continued  withholding  of  the  books  from  the  custody  of  the 
receiver,  petitioning  creditors  ask  for  a  postponement  for  such  a  time  as  will  enable 
them  to  secure  the  information  believed  to  be  contained  in  those  books. 

B}'  Mr.  Eagan,  representing  intervening  creditors;  also  by  Judge 
B.  S.  Liddon  and  W.  H.  Price,  representing  W.  H.  Hoskins,  respond- 
ent. 

Now,  your  honor,  we  desire  to  oppose  the  action  for  a  postponement  and  continuance 
on  the  grounds  stated,  for  the  reason  that  the  said  C.  H.  Hoskins,  alleged  to  have  the 
books  in  question,  is  not  a  party  to  the  record  of  these  proceedings;  for  the  further 
reason  that  those  books  are  not  under  the  control  of  tne  intervening  creditors  or 
respondent,  W.  H.  Hoskins;  on  the  further  ground  that  it  is  not  true  that  the  books 
contain  any  matter,  items,  or  accounts,  or  any  business  transactions  of  any  kind  or  in 
connection  with  the  business  of  W.  H.  Hoskins,  who  is  the  respondent,  or  of  any  firm 
with  which  he  was  ever  connected,  or  of  which  he  was  a  member,  and  we  are  ready 
now  to  submit  to  your  honor  proof  of  these  facts  by  W.  H.  Hoskins,  "W.  H.  Price,  who 
has  recently  examined  these  books,  and  also  by  T.  A.  Jennings,  vice  president  of  the 
J.  P.  WiUiams  Co.,  Savannah,  Ga.,  that  he  has  recently  examineci  these  books — 
that  is,  since  the  banning  of  these  proceedings — and  that  the  same  did  not  contain 
any  accounts  or  business  transactions  of  any  kind  of  the  business  of  W.  H.  Hoskins  or 
in  connection  with  these  proceedings. 

We  also  proffer  to  prove  the  same  things  by  W.  H.  Hoskins,  who  also  knows  the  books 
and  what  they  contain. 

We  offer  to  prove  that  the  books  in  question  are  the  books  of  a  firm  called  Hoskins 
Bros.,  composed  of  J.  P.  and  C.  D.  Hoskins,  and  have  reference  solely  to  the 
matters  of  said  firm,  and  that  W.  H.  Hoskins  was  never  in  any  manner  a  partner  oran 
any  way  connected  with  said  firm;  and  further,  that  the  books  are  not  absent  by  the 
consent  or  advice  of  counsel  or  any  of  the  intervening  creditors  herein,  or  of  the  said 
W.  H.  Hoskins,  and  that  none  of  them  know  the  whereabouts  of  the  said  books,  or  have 
seen  them  since  the  absconding  of  the  said  C.  D.  Hoskins. 

By  the  Court:  The  court,  in  answer  to  the  motion,  states  that  it  believes  from  the 
showing  and  circumstances,  the  only  showing  before  the  court  was  an  affidavit  by 
Calhoun,  who  had  never  seen  the  book,  that  he  believed  it  contained  something 
important;  that  the  bankrupt  in  this  case  is  in  a  measure  responsible  for  the  absence 
of  the  books  in  question,  and  under  these  circumstances  can  not  permit  the  bankrupt 
nor  his  friends  to  testify  to  their  contents  in  their  absence  until  some  better  showing 
is  made  or  tendered  as  to  their  whereabouts. 

W.  H.  Hoskins  was  present  in  court  with  liis  counsel  and  offered 
testimony  of  several  disinterested  persons  who  knew  the  facts  that 
the  books  to  which  Judge  Swayne  alluded  had  been  taken  by  one 
C.  D.  Hoskins,  to  whom,  as  one  of  the  firm  of  Hoskins  &  Bros.,  they 
belonged;  that  W.  H.  Hoskins,  the  alleged  bankrupt,  had  no  interest 
in  said  firm;  that  the  said  books  were  not  in  the  possession  of  W.  H. 
Hoskins  or  under  his  control;  that  they  contained  no  written  items  or 
accounts  of  any  business  transacted  of  any  kind  connected  with  the 
business  of  W.  H.  Hoskins,  or  of  any  firm  of  which  he  was  ever  a 
member,  and  that  he  had  nothing  wliatever  to  do  vnih  the  taking  or 
any  knowledge  of  their  whereabouts. 

Notwithstanding,  the  said  Charles  Swayne,  in  the  absence  of  any 
evidence  to  the  contrary  save  an  affidavit  of  one  Calhoun,  who  had 
never  seen  the  books,  but  swore  he  believed  they  contained  something 
of  importance  in  the  case,  refused  to  proceed  with  the  case,  stating 
that  ne  ''would  not  believe  the  evidence  offereil  if  sworn  to  by  his 
brother,''  and  continued  the  hearing  of  the  same  without  day,  to  the 
great  injury  of  the  said  W.  H.  Hoskins. 
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Youn^  Hoskins  had  been  hiding  out  to  escape  arrest,  of  which  he 
was  so  Jarful  that  he  said  he  would  rather  die  than  go  to  jail.  His 
uncle,  one  Rhodus,  went  to  Tunison,  who  had  instituted  the  con- 
tempt proceeding,  and  paid  him  $50  and  agreed  to  give  $50  more  if 
Tunison  would  intercede  with  Judge  Swayne  to  let  young  Hoskins  off 
with  a  fine  without  imprisonment.  Tunison  took  the  monej-,  but 
Swayne  insisted  upon  going  on  with  this  case  against  young  Hoskins, 
who  finally  put  an  end  to  Swayne's  persecution  by  taking  his  own  life. 

W.  H.  Hoskins,  despairing  of  getting  justice  or  a  hearing,  paid  the 
creditors  in  full  and  such  costs  as  Calhoun  demanded. 

The  whole  disgraceful  perversion  of  law  and  justice  was  made 
possible  by  the  complaisancy,  stupidity,  or  worse,  of  Judge  Swayne, 
who  lent  himself  to  a  conspiracy  to  ruin  an  honest  man  by  aiding  the 
conspirators  in  every  way  in  liis  power.  He  had  no  right  to  refuse  a 
hearing  to  Hoskins  on  the  ground  that  a  book  taken  out  of  the  cas- 
tody  of  the  receiver's  clerk  by  any  other  person  must  first  be  pro- 
duced. It  was  a  denial  of  justice.  It  was  an  arbitrary  and  oppressive 
abuse  of  power.  There  was  no  sufficient  testimony  before  the  judge 
that  the  book  had  any  relevancy  to  the  case;  nothing  but  the  affidavit 
of  the  receiver,  who  had  never  seen  the  book,  that  he  believed  it  con- 
tained sometliing  necessary  to  the  determining  of  the  question  of 
Hoskins's  solvency.  In  the  face  of  an  offer  to  prove  the  fact  by  dis- 
interested and  competent  testimony,  among  otners  that  of  a  person 
who  had  examined  it,  the  judge  refused  to  believe  anything,  saying 
that  he  would  not  believe  his  own  brother  if  he  would  swear  to  it.  In 
his  argument  before  the  subcommittee,  Judge  Swa3rne  was  asked  whv 
he  refused  to  hear  Hoskins's  witnesses  to  prove  that  the  book  was  that 
of  Hoskins  Bros.,  and  contained  nothing  whatever  perta'ming  to  the 
business  of  W.  H.  Hoskins.  His  answer  was,  Because  he  would  not 
beheve  the  witnesses. 

Being  interrogated  by  the  subcommittee  as  to  why  he  refused  to 
hear  Hoskms's  witnesses.  Judge  Swayne  testified  as  follows: 

Mr.  Palmer.  Did  you  state  it  waa  unnecessary  for  Hoskins  to  submit  any  proof 
about  these  books?    Does  not  the  record  show  that? 

Ju(i.;c  Swayne.  There  was  a  witness  upon  the  stand  who  testified  as  to  Mr.  Ho&- 
kins'j?  ability  to  pay  his  debts. 

Mr.  Palmer.  But  what  had  that  to  do  with  the  proof  submitted  by  the  witness 
Jennings? 

Judge  Swayne.  Well,  that  requires  a  further  answer.  And  there  was,  I  believe, 
some  evidence  by  a  man  they  called  Price,  on  this  subject,  but  that  man's  name  wsu« 
not  Price,  although  he  went  by  that  name.  He  waa  designated  as  Price,  but  his  name 
was  really  something  else,  which  I  do  not  now  recall. 

Mr.  Palmer.  Then  you  mean  to  say,  in  substance,  that  you  did  not  have  any  con- 
fidence in  that  witness? 

Judge  Swayne.  I  certainly  did  not. 

Mr.  Palmer.  Well,  do  you  think  a  judge  has  the  right  to  take  that  view  of  a  witness 
in  the  administration  of  justice? 

Judge  Swayne.  Yes,  sir. 

Mr.  Palmer.  At  the  time  you  made  that  ruling  was  there  any  proof  that  Hoe^ins 
had  ordered  his  son  to  take  the  books  back? 

Judge  Swayne.  Well,  I  wanted  to  have  the  books  in  court  when  the  trial  came  an 
or  show  that  they  could  not  be  had. 

Mr.  Palmer.  That  is  just  the  point.  And  you  refused  to  hearanything  on  the  point 
and  would  not  hear  the  witness  or  hear  the  testimony? 

Judge  Swayne.  I  did  not  see  how  I  could. 

Mr.  Palmer.  That  is  correct,  is  it? 

Judge  Swayne.  Yes,  sir. 

This  action  of  the  judge  presents  at  least  an  entirely  new  feature  in 
the  administration  of  justice.     A  suitor  is  denied  the  right  to  offer 
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evidence  in  support  of  his  case  because  the  judge  has  made  up  his 
mind  in  advance  that  the  witnesses  oflFered  are  not  worthj  of  belief. 

In  this  case  Mr.  Price,  one  of  the  witnesses,  was  a  practicing  attor- 
ney of  the  courts  of  Florida  and,  presumptively,  a  perfectly  worthy 
man.  Mr.  Jennings  was  one  of  the  largest  producers  of  turpentine 
in  the  State,  a  substantial  business  man,  personally  known  to  at  least 
one  member  of  the  committee  to  be  of  irreproachable  character  and 
standing.  W.  H.  Hoskins  was  at  least  competent  to  testify  that  the 
book  was  not  his  and  was  not  used  in  his  business. 

To  refuse  to  hear  these  witnesses  was  an  unwarranted  and  unheard- 
of  proceeding.  To  continue  the  case  of  Iloskins  without  day,  under 
the  circumstances,  was  an  unparalleled  abuse  of  discretion  on  the  part 
of  the  judge,  which  amounted  to  a  denial  of  justice. 

In  support  of  the  eighth  charge  the  testimony  taken  establishes  the 
following  facts,  which  are  not  disputed  bv  the  respondent : 

1 .  That  at  a  time  when  the  Jacksonville,  Tampa  &  Key  West  Rail- 
road was  in  the  hands  of  Mr.  Durkee,  a  receiver  appointed  by  Hon 
Charles  Swayne,  judge  of  the  district  court  of  the  United  States  in 
and  for  the  northern  district  of  Florida^  the  receiver  provisioned  a 
private  car  which  belonged  to  the  railroad  company,  placed  a  con- 
ductor and  cook  upon  it,  and  sent  it  to  Guyencourt,  Del.,  for  the  pur- 
pose of  bringing  Judge  Swayne  to  Jacksonville,  Fla.  Judge  Swayne, 
nis  wife,  his  wife's  sister,  and  her  husband  were  transported  on  the 
private  car  to  Jacksonville,  Fla.,  and  subsisted  at  the  expense  of  said 
railroad  company. 

Judge  Swayne  acknowledged  the  facts,  as  above  stated,  but  de- 
fended his  action  upon  the  ground  that  the  property  of  the  railroad 
company  being  in  tne  hands  of  the  court-,  he,  the  judge  of  the  court, 
ha<l  a  right  to  use  it  without  making  compensation  to  the  railroad 
company. 

When  questioned  on  the  subject,  he  answered  as  follows: 

By  Mr.  Palmer: 

Q.  You  said  thia  car  was  one  of  the  cars  in  possession  of  the  court  because  the  road 
was  in  the  hands  of  a  receiver? — A.  Yes. 

Q.  You  said  that  it  was  the  privilege  of  the  court  to  use  that  car  because  the  road 
was  in  the  hands  of  a  receiver? — A.  Yes;  that  was  the  reason  why  it  was  used. 

Q.  You  thought  that,  the  railroad  being  in  the  hands  of  the  court,  you  had  the  ri^ht 
to  use  the  property  of  the  railroad  without  rendering  the  railroad  any  compensation 
for  it? — A.  The  receiver,  in  talking  that  over  with  me,  stated  that  it  was  generally 
understood  that  a  car  was  in  better  condition  running  than  if  it  were  standing  idle  on 
a  siding. 

Mr.  Falmeb  Will  the  stenographer  read  that  question,  please? 

The  Stenographer  (reading): 

"  Q .  You  thought  that,  the  railroad  being  in  the  hands  of  the  court,  you  had  the  ri^ht 
to  use  the  property  of  the  railroad  without  rendering  the  railroad  any  compensation 
for  it?" 

Mr.  Palmer.  That  is  the  question. 

The  WrrNESs.  Yes,  sir.    1  had  10  railroads  in  my  hands  as  judge  in  six  years. 

The  t^timony  further  establishes  the  fact  that  Judge  Charles 
S^^avne  made  use  of  the  same  car  for  the  purpose  of  taking  a  trip  to 
the  t^acific  coast  with  his  family  and  friends.  The  proof  was  that  the 
c»ar  had  some  liquid  supplies  on  board  when  taken.  Judge  Swayne 
expressed  the  opmion  that  he  left  as  much  when  it  was  returned. 

In  the  case  of  the  trip  from  Delaware  and  also  the  trip  to  California 
transf)ortation  was  secured  by  the  receiver  over  other  railroads,  and 
n  return  therefor  the  private  cars  from  the  other  roads  were  trans- 
ported over  the  Jacksonville,  Tampa  &  Key  West  without  charge. 
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A  porter  or  cook  employed  by  the  railroad  company  went  with  the  car 
to  the  Pacific  coast,  at  the  cost  of  the  company. 

In  support  of  the  ninth,  tenth,  and  eleventh  charges  the  testimony 
further  establishes  the  fact  that  for  every  day  that  Judge  Swayne  has 
held  court  out  of  his  district  since  he  has  been  a  judge  he  has  received 
from  the  Treasury  of  the  United  States  the  sum  of  $10,  which  has  been 
paid  upon  his  certificate  that  he  had  expended  that  sum  for  reasonable 
expenses.  Judge  Swa)rne's  account,  as  proved  by  an  official  of  the 
Treasury  Department,  is  as  follows : 


Name  of  marshal  pay- 
ing voucher. 


QulUotte. . 

Do.... 
Love 

Do.... 

Do. . . . 

Do. . . , 

Do.... 

Do.... 

Do..., 

Do. . . 

Do... 

Do... 
Guillotte. 

Do... 

no... 

Do... 

Do... 

Do... 

Do. . . 

Do... 

Do... 
Fontelieu. 

Do. . . 

Do... 

Do... 

Do... 

Do... 
Cooper... 

Do!!! 
Fontelieu. 

Do... 

Do... 
Cooper... 

Grant 

Cooper... 
Houston. 


Account 
No. 


0349 
9349 
18650 
18650 
18650 
26252 
26252 
29482 
3^13 
35513 
36910 
36910 
61252 
44704 
44704 
44701 
44704 
61252 
612S2 
61252 
61252 
54281 
54397 
54337 
54397 
54397 
54397 
56988 
56088 
60217 
70206 
70206 
70206 
69592 
73109 
71960 
78334 
93964 


Place  of  holding  court. 


Baton  Rouge,  La. 
Ne^r  Orleans,  La.. 

Waco,  Tex 

Dallas,  Tex 

Graham.  Tex 

Waco,  Tex 

Dallas,  Tex 

Waco,  Tex 

Dallas,  Tex 

Fort  Worth,  Tex.. 

Waco,  Tex 

Dallas,  Tex 

New  Orleans,  La. . 

....do 

do 

do 

do 

....do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Birmingham,  Ala. 

do 

Huntsville,  Ala... 
Now  Orleans,  I/a.. 

do 

do 

Birmingham,  Ala. 

do 

Tyler.  Tex 

Birmingham,  Ala. 
Tyler,  Tex 


Period  covered  by  voucher. 


.  .f 


Apr.  19  to  Mav  4,  1805. 

May  13  to  Mav  31, 1895 

30  days  from  Nov.  18, 1895.. 
40  days  from  Jan.  21, 1886. . 
2  days  from  Mar.  9, 1896 

18  days  from  Apr.  27, 1896. . 
36  days  from  May  18.  L8Q6. . 
28  days  from  Nov.  18, 1896.. 
42  days  from  Jan.  1 1, 1897. . 
12  days  from  Mar.  1, 1897  . 
23  days  from  Apr.  20, 1897. 

39  days  from  May  17, 1897. 

19  days  from  Jan.  1 ,  1896 . . 

40  days  from  Jan.  20, 1898. 
11  days  from  Mar.  1, 1S9S. . 
10  days  from  Mar.  U,  1898. 
10  days  Irom  Mar.  22, 1898. 
10  days  from  Apr.  1, 1898.. 
15  days  from  Apr.  16, 1896. 
10  days  from  May  1, 1898. . 
19  days  from  May  11. 1896. 
19  days  from  Nov.  21, 1898. 
10  davs  from  Jan.  30, 1899. 
10  davs  from  Feb.  8, 1899. . 
10  days  from  Feb.  18, 1899. 
10  days  from  Feb.  28, 1899. 
10  days  from  Mar.  10, 1899. 

28  days  fh>m  Apr.  4. 1899. . 
19  days  from  May  22, 1899. 

29  days  from  Oct.  9, 1899. . 
10  days  from  May  24, 1900. 
10  days  from  June  2, 1900. . 
5  days  from  June  12, 1900. . 
29  days  from  Sept  3, 1900. 
8  days  from  Sept.  3, 1900. . 

31  days  from  Dec.  3. 1900.. 
21  days  from  Sept.  2, 1901. 

41  days  from  Jan.  12, 1903. 


Amotmt 
paid. 


S140 
170 
300 

400 

30 

ISO 

3m 

2W 
430 
130 
2» 
3W 
190 
400 
110 
100 
100 
100 
ISO 

m 

190 
190 
100 
UG 
100 
100 
100 
2» 
190 
290 

m 

lOO 
SD 

200 
90 

m 

210 
410 


Witnesses  with  whom  Judge  Swayne  boarded  at  Fort  Worth,  Dallas. 
Tyler,  and  Waco,  in  hotels  and  boarding  houses,  during  the  times 
when  he  held  court  in  those  places  testified  in  part  as  follows: 

Samuel  Mcllhenny,  having  been  duly  sworn,  testified  as  follows: 
Direct  examination  by  Judge  Ln>DON: 

Q.  Give  your  name  in  full. — A.  S.  C.  Mcllhenny. 
Mr.  HiGOiNS.  What  is  your  first  name? 
The  Witness.  Samuel. 

By  Judge  LmnoN: 

Q.  Your  residence? — A.  Dallas,  Tex. 

Q.  Your  business  or  occupation? — ^A.  I  am  manager  of  the  Oriental  Hotel. 
Q.  How  long  have  you  been  such  manager? — ^A.  Eight  years. 
Q.  Were  you  such  manager  in  January,  1896?— A.  No;  I  was  in  the  oflice  in  1896. 
I  was  connected  with  the  house. 
Q.  In  January,  1896?— A.  Yes,  sir. 
Q.  Did  you  know  Judge  Charles  Swayne? — ^A.  Yes,  sir. 
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Q.  How  long  have  you  known  him? — ^A.  Well,  I  did  not  know  the  judge  until  I 
went  to  the  hotel.  I  was  in  a  former  hotel  there.  He  was  there  when  I  first  went  to 
the  hotel. 

Q.  He  was  at  the  Oriental  when  you  first  went  there? — ^A.  Yes,  sir. 

Q.  You  say  that  was  when?— A.  In  1896. 

Q.  Do  vou  know  the  date  in  1896? — A.  The  first  part  of  the  year;  I  don't  know 
exactly  the  date — either  January  or  February.  In  January,  I  think  it  was,  some 
time. 

Q.  In  January? — ^A.  Yes,  sir. 

Q.  Do  you  know  whether  Judge  Charles  Swayne  was  at  Hotel  Oriental  in  January, 
1896? — ^A.  He  was  there  when  I  went  there.  I  went  there  in  the  latter  part  or  middle 
part  of  January. 

Q.  Do  you  mow  when  he  left? — A.  No;  I  do  not. 

Q.  Can  you  refresh  your  meniory  from  that  memorandum — did  you  make  that 
[submitting  paper]? — ^A.  The  cashier  or  bookkeeper  made  that 

Judge  LiDDON.  I  submit  this  as  an  exhibit. 

ExHiBir  F. 

Dallas,  Tex.,  March  5, 1896, 

Mr.  Chas.  Swayne  to  the  Oriental,  Dr. 
[S.  E.  McIUienny,  manager.] 

Mar.  1  to  3/6,  6  days |16. 00 

For  board  month  of  Feb.  9  to  2/29,  20i  days 68. 35 

Feb .  1  to  2/9 ,  8i  days 19. 80 

Express,  2/3,  .60 60 

Laundry,  2/12,  1.30,  1.10;  3/5,  .75 3.16 

Wine,  etc.,  2/26,  .40 40 

Telegrams,  2/24,  1 .15 1. 15 

Drugs,  2/6,  1.35 : 1. 35 

110. 80 

3/6,  cr.  by  rebate  on  rate $13.80 

3/6,  cr.  by  cash 97. 00 

110.  80 

The  WrrNE88.(con tinning).  But  I  looked  over  it. 

Q.  Is  that  his  handwriting? — ^A.  Yes,  sir. 

Q.  He  is  in  charge  of  the  books  there? — ^A.  Y'es,  sir. 

By  Mr.  Palmer: 

Q.  Did  you  examine  it  to  ascertain  if  it  was  correct  or  not? — A.  Yes;  I  looked  over 
it  ^irhen  he  made  it  off  the  board  book. 

By  Judge  Liddon: 

Q.  Do  you  know  how  much  he  paid  for  his  board  there  in  January,  18967 — ^A.  I  do 
not,  only  from  this  memorandum. 

Q.  Can  you  tell  from  that  memorandum? — ^A.  Yes,  sir. 

Exhibit  G. 

Dallas,  Tex.,  January  SI,  1896. 

Mr.  Chas.  Swayne  to  the  Oriental^  Dr. 
[S.  E.  Mcllhezmy,  manager.] 

For  board  month  of  Jan.  20  to  Jan.  31,  1896 $26.80 

lAimdry,  20/95 95 

Wine,  etc.,  20/50 50 

28  25 
Ct.  Feb.  5,  1896,  by  chk 28!  25- 

Q.  How  much  was  it? — ^A.  According  to  that,  in  January  he  paid  $28.25.  The 
|xx>ks  correspond  with  this  statement  exactly;  that  is,  in  January. 

Q,   He  paid  $28.25?— A.  Yes. 

Q.  Now,  were  you  connected  with  the  same  hotel — you  said  you  were — ^in  March, 
1896? — A.  Yes,  sir. 
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Q.  Do  you  know  whether  Judge  Swayne  stopped  at  that  hotel,  then,  in  February  or 
March,  1896?— A.  Yes,  sir. 
Q.  Do  you  know  how  much  he  paid? — A.  He  paid  cash  $97. 
Mrs.  Annie  E.  Russell,  having  been  duly  sworn,  testified  as  follows : 

Direct  examination  by  Judge  Liddon  : 

Q.  Where  do  you  live? — A.  Tyler,  Tex. 

Q.  How  long  have  you  been  there? — A.  About  22  years. 

Q.  You  are  engagea  in  running  a  hotel,  or  have  been,  or  a  boarding  house  there?— 
A.  No,  sir. 

Q.  Have  not  at  all? — A.  No,  sir;  we  just  had  a  very  lai^ge  house,  and  during  this 
court  Mr.  Butler  came  and  asked  me  if  I  would  take  some  of  the  judges  and  lawyen, 
and  I  told  him  I  would.  We  had  a  large  house  and  were  renting  the  rooms.  I  had 
only  been  there  about  two  years. 

Q.  That  was  at  Tyler?— A.  Yes,  sir. 

Q.  Did  Judge  Swayne  ever  board  with  you  there? — A.  Yes,  sir. 

Q.  Do  you  know  tne  date? — A.  No,  sir;  I  did  not  make  any  memorandum  of  it, 
but  it  was  during  that  trial  of  the  bank  there. 

Q.  In  the  United  States  court  room? — A.  Yes,  sir. 

Q.  Do  you  know  in  what  year  it  was? — A.  It  was  last  year. 

Q.  1903?— A.  Yes,  sir. 

Q.  Do  you  know  what  part  of  the  year — the  early  part  or  the  latter  part? — A.  It 
was  January,  as  well  as  I  can  recollect. 

O.  Do  vou  know  how  long  he  staye<l  with  you? — A.  From  the  beginning  until  the 
end.  I  (fid  not  keep  any  memorandum  of  it  at  all.  He  was  there  from  the  time  the 
court  opened  until  it  closed. 

Q.  You  do  not  know  how  long;  could  not  approximate  the  time? — A.  I  think  it 
was  about  six  weeks  or  more;  I  am  not  sure  about  that. 

Q.  Do  you  know  what  rate  of  board  he  paid  you? — A.  Yes,  sir;  $1.25  a  day. 

Q.  Did  that  include  lodging?— A.  Yes,  sir. 

Mr.  Clayton.  That  includ^  table  board  and  lodging? 

A.  Yes,  sir;  everything. 

By  Judge  Liddon  : 

Q.  $1.25  a  day?— A.  Yes.  sir. 

Q.  In  the  early  part  of  the  year  1903  he  was  there  from  four  to  six  weeks? — A.  He 
was  there  during  the  whole  term  of  court. 
Susan  Lyle  Downs,  having  been  duly  sworn,  testified  as  follows: 

Direct  examination  by  Judge  Liddon: 

Q.  A\Tiere  do  you  reside? — A.  Waco,  Tex. 

Q.  You  are  engaged  in  the  business  of  keeping  a  boarding  house  or  hotel  there?— A. 
A  private  boarding  house. 

Q.  How  long  have  you  been  so  engaged,  madam? — A.  Seventeen  years. 

Q.  Do  you  know  Judge  Charles  Swayne? — A.  Yes,  sir. 

Q.  Has  he  ever  been  a  guest  of  your  house? — A.  I  think  three  terms  of  court.  Of 
course.  I  am  not  sure,  but  that  is  my  recollection. 

Q.  Three  terms? — A.  Three  terms  of  court. 

Q.  Can  you  fix  the  date? — A.  No,  sir;  I  can  not. 

Q.  Can  you  say  whether  it  was  since  1895? 

Mr.  HroGiNs.  Speak  of  your  own  knowledge  and  without  suggestion. 

A.  I  really  could  not  answer  as  to  the  year  he  was  there.    I  could  not;  I  do  not. 

By  Judge  Liddon  : 

Q.  You  can  not  say  how  many  years,  or  approximate  how  many  years  ago? — A.  If 
you  can  tell  when  Judge  Rector  was  disablecl,  I  muld  tell  you,  but  otherwise  I  can  J 
not. 

Q.  It  was  while  he  was  holding  United  States  court?— A.  Yes,  sir. 

Q.  And  he  stopped  with  you  three  terms? — A.  Yes,  sir. 

Q.  Did  you  ever  know  hi  to  hold  United  States  court  there  at  any  other  time 
except  the  three  times  he  stopped  with  you? — A.  No;  I  don't  remember  it. 

Q.  Do  you  know  how  long  ne  stopped  with  you  at  the  time  he  was  there? — A.  No, 
sir;  T  do  not.  I  know  he  was  at  the  term  of  court,  but  I  never  made  any  memorandusi 
of  it. 

Q.  During  a  term  of  court  three  times? — A.  I  think  so. 

By  Mr.  Clayton  : 

Q.  Do  you  mean  the  term  while  the  court  was  lasting;  tlie  whole  session  of  the 
court? — A.  Y'es. 
Q.  Not  just  for  a  day  and  then  a  day? — A.  Oh,  no. 
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By  Judge  Liddon  : 

Q.  You  c&n  not  approximate  how  long  he  would  stay  at  a  time? 
Mr.  Palmbr.  About? 
A.  I  really  do  not  know. 

By  Mr.  Clayton  : 

Q.  Was  he  a  transient,  or  did  he  stay  a  day  or  half  a  day? — A.  He  stayed  during 
the  whole  term.    I  suppose  probably  from  three  to  five  weeks  possibly. 
Judge  Liddon.  At  a  time? 
A.  Yes. 
Mr.  Clayton.  That  is,  to  the  beet  of  your  recollection,  from  three  to  five  weeks? 

By  Judge  Liddon: 

Q.  Do  you  know  what  rates  you  charged  him  for  board? — A.  At  the  rate  of  |40  for 
himsielf,  and  $65  for  himself  and  wife. 

By  Mr.  Clayton: 

Q.  What  i«  that,  per  month? — A.  Per  month.  1  do  not  want  to  do  any  injustice 
here.    That  is  to  the  beet  of  my  knowledge. 

By  Judge  Liddon  : 

Q.  And  $66  per  month  when  he  had  his  wife  with  him? — A.  Yes,  sir. 

Q.  Are  those  your  best  rates? — A.  Yes,  sir. 

Q.  All  you  ever  charged? — A.  Yes,  sir. 

Q.  Y'ou  said  he  was  there  sometimes  without  his  wife? — A.  I  think  two  terms 
without  Mrs.  Swayne:  one  term  with  her. 

Q.  AMien  he  was  there  without  her  it  was  $40  a  month.  or$65for  the  two? — A.  Yes,  sir. 

Q.  That  included  room  as  well  as  board? — A.  Room  and  board. 

Q.  Was  it  winter  or  summer  that  he  was  there? — A.  I  am  not  sure  whether  it  was 
two  fall  terms  or  two  spring  terms  of  court.  There  was  one  term  and  then  two  of  the 
other. 

The  act  of  Congress  of  1871,  Revised  Statutes,  section  596,  provides, 
when  a  district  judge  is  assigned  to  hold  court  outside  his  district, 
as  follows : 

And  it  shall  be  the  duty  of  the  district  judge  so  designated  and  appointed  to  hold 
the  district  or  circuit  court  aforesaid  without  any  other  compensation  than  his  regular 
salary  as  established  by  law 

The  act  of  1881,  page  454,  provides  as  follows: 

And  so  much  of  section  five  hundred  and  ninety-six.  Revised  Statutes,  as  forbids 
the  payment  of  expenses  of  district  judges  while  holding  court  outside  oif  their  dis- 
tricts is  hereby  repealed. 

And  the  act  of  1896,  page  451,  as  follows: 

For  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  their  districts  not  to  exceed  ten  dollars  per  day  each,  to  be  paid 
on  written  certificates  of  the  judges,  and  such  payment  shall  be  allowed  the  marshal 
in  settlement  of  his  account  with  the  United  States. 

It  was  admitted  that  Judge  Swayne  made  and  signed  the  certifi- 
cates required  by  law  before  receiving  each  payment  of  810  per  day, 
viz,  that  his  reas:)nable  expenses  for  travel  and  attendance  amounted 
to  a  sum  which  was  equal  to  $10  for  each  day  tbat  he  held  court  out 
of  his  district,  whereas  the  testimony  sliowed  that  his  outlay  for 
board  and  lodging  at  Waco,  Tyler,  and  Dallas,  Tex.,  ranged  from 
$1.25  to  $3  per  diem,  and  that  his  traveling  expenses  from  Pensacola 
could  n'>t  have  exceeded  $50. 

Ttie  preKminary  questi'^n  t^  be  submittvd  t .  tl  c  He  use  is,  Ought 
Judge  Swayne  to  h^  impeached  upon  any  (  r  all  the  charges?  Some 
genttemen  may  be  of  opmi  m  that  sim^  of  t'le  charges  are  msufficient, 
or  that  they  are  insufficiently  proved,  and  that  others  arc  sufficient. 
If  imp.^a^hment  is  ordered,  the  next  step  will  be  the  selection  of 
managers  by  the  House,  and  the  preparation  by  them  of  formal 
charges  upon  which  the  House  will  have  an  opportunity  to  pass. 
48576—12 8 
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In  my  opinion  all  the  charges  made  are  properly  the  subject  of 
impeacnment,  and  all  are  sustained  by  suflBicient  testimony. 

It  is  true  tliat  some  of  tliese  charges  would  not  sustain  an  indict- 
ment, but  it  is  also  true  that  all  the  precedents  establish  the  law  that 
a  ludge  may  be  impeached  for  misbehavior  in  office  which  is  not 
indictable.     I  will  repeat  what  has  already  been  said  on  this  subject. 

Judge  Pickering,  of  New  Hampshire,  a  district  judge  of  the  United 
States,  was  impeached  by  the  House,  tried  and  found  guilty  by  the 
Senate,  and  removed  from  office  upon  liharges  which  did  not  import 
criminality  and  for  which  no  indictment  would  have  laid  against  nim. 

The  charges  were  that  ho  released  tlie  bark  Eliza  to  her  owners 
after  she  had  bvvn  seized  for  a  violation  of  the  revenue  laws,  without 
requiring  a  bond,  and  that  lie  refused  an  appeal  to  the  United  States. 
Second,  that  he  appeared  upon  the  bench  in  an  intoxicated  condition, 
and  used  profane  language. 

The  claim  was  made,  and  strongly  urged,  that  as  to  the  first  charge 
it  was  at  most  a  mistake  of  law,  not  indictable,  for  which  no  judge 
ean  ever  be  questioned;  and  as  to  the  second,  that,  however  repre- 
hensible, it  also  was  not  a  criminal  act.  The  House  and  Senate  swept 
away  this  plea  and  proceeded  to  try  and  condemn. 

In  the  case  of  Judge  Chase  the  main  charge  was  that  he  refused 
counsel  tlie  privilege  of  arguing  to  the  court  upon  a  question  of  law 
which  Iiad  been  fully  argued  and  decided  at  a  pre^4ous  trial  of  the 
same  cause,  viz,  wliether  forcible  resistance  to  officers  of  the  United 
States  engaged  in  collecting  revenue  under  an  act  of  Congress 
amounted  to  levying  war  against  the  United  States,  and  was,  there- 
fore punishable  as  treason. 

Tiie  defense  was  made  that  at  the  most  Judge  Chase  was  guilty  of 
nothing  more  than  an  innocent  mistake  of  law,  not  indictable  or 
particularly  reprehensible.  It  was  not  claimed  that  he  acted  malici- 
ously or  vindictively  or  from  any  bad  motive.  In  point  of  fact,  the 
ruling  was  withdrawn  and  counsel  instructed  to  proceed  with  any 
argument  upon  the  point  they  had  to  offer  before  tne  case  was  tried; 
but  they  refused,  withdrew  from  the  case,  and  advised  their  client  to 
decline  to  have  counsel  assigned  by  the  court.  He  was  tried,  con- 
victed of  high  treason,  and  sentenced  to  death,  and  pardoned  by  the 
President. 

The  House  impeached  Judge  Chase,  and  a  majority  of  the  Senate 
voted  that  he  was  guilty.  Certainly  Judge  Chase  could  not  have 
been  indicted  for  his  act. 

Judge  Peck  was  impeached  and  tried  by  the  Senate  for  imprisoning 
for  24  hoiu^  and  suspending  from  practice  one  Luke  E.  Lawless,  an 
attorney  at  law,  for  writing  a  criticism  of  a  published  opinion  of  the 
court  on  a  case  which  had  been  appealed  to  the  Supreme  Court. 

The  defense  was  taken  that  the  act  of  Judge  Peck  was  not  of « 
criminal  nature,  was  not  indictable,  and  therefore  not  the  subject  of 
impeachment.  The  House  did  not  take  that  view.  Twenty-one 
Senators  voted  guilty;  22  not  guilty. 

P^Manv  more  precedents  of  a  similar  nature  might  be  cited,  but  these 
are  sufticient  to  settle  the  question  that  a  judge  may  be  impeached 
for  misbehavior  which  is  not  indictable.  Upon  this  point  the  remarks 
of  Hon.  James  Buchanan  in  the  case  of  Judge  Peck  may  be  profitable 

What  is  an  impeachable  offense?  This  is  a  preliminary  question  which  demands' 
attention.     It  must  be  decided  before  the  court  can  rightly  understand  what  it  is  tl»t 
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have  to  try.  The  Constitution  of  the  United  States  declares  the  tenure  of  the  judicial 
office  to  be  "during  good  behavior/'  Official  misbehavior,  therefore,  in  a  judga  is  a 
forfeiture  of  his  office.  But  when  we  say  this  we  have  advanced  only  a  small  distance. 
Another  question  meets  us.  What  is  misbehavior  in  office  ?  In  answer  to  this  question , 
and  without  pretending  to  furnish  a  definition,  I  freely  admit  we  are  bound  to  prove 
^t  the  respondent  has  violated  the  Constitution  or  some  known  law  of  the  land. 
This,  I  think,  was  the  principle  fairly  to  be  deduced  from  all  the  arguments  on  the 
trial  of  Judge  Chase,  and  from  the  votes  of  the  Senate  in  th^  articles  of  impeachment 
against  him,  in  opposition  to  the  principle  from  which  his  counsel  in  the  firet  instance 
Btarenuously  contended,  that  in  order  to  render  an  offense  impeachable  it  must  be  indict- 
able. But  this  violation  of  law  may  consist  in  the  abuse  as  well  as  the  usurpation  of 
author!  tv. 

The  abuse  of  a  power  which  has  been  given  may  be  as  criminal  as  the  usurpation  of 
a  power  which  has  not  been  granted.  Can  there  be  any  doubt  of  this?  Suppose  a 
man  to  be  indicted  for  an  assault  and  battery.  He  is  tried  and  found  guilty,  and  the 
iudge,  without  any  circimistances  of  peculiar  aggravation  having  been  shown,  fines 
nim  a  thousand  dollars  and  commits  him  to  prison  tor  a  year..  Now,  although  the  judge 
may  possess  the  power  to  fine  and  imprison  for  this  offense  at  his  discretion,  would  not 
this  punishment  be  such  an  abuse  of  judicial  discretion  and  afford  such  evidence  of 
the  tyrannical  and  arbitrary  exercise  of  power  as  would  justify  the  House  of  Hepresen- 
tatives  in  voting  an  impeachment? 

But  why  need  I  fancy  cases?  Can  fancy  imagine  a  stronger  case  than  is  now,  in 
point  of  fact,  before  us?  A  member  of  the  bar  is  brought  before  a  court  of  the  United 
States  guilty,  if  you  please,  of  having  published  a  libel  on  the  judge — a  libel,  however, 
perfectly  decorous  in  its  terms,  and  imputing  no  criminal  intention,  and  so  difficult 
of  construction,  that  though  the  counsel  of  the  respondent  have  labored  for  hours  to 
prove  it  to  be  a  libel,  still  that  question  remains  doubtful.  If,  in  this  case,  the  judge 
has  degraded  the  author  b^  imprisonment,  and  deprived  him  of  the  means  of  earn- 
ing bread  for  himself  and  his  family,  by  suspending  nim  from  the  practice  of  his  pro- 
fession for  18  months,  would  not  this  be  a  cniel  and  oppressive  abuse  of  authonty, 
even  admittij^g  the  power  to  punish  in  such  a  case  to  be  possessed  by  the  judge? 

A  erosB  abu^  of  granted  power  and  an  usurpation  of  power  not  granted  are  offenses 
equally  worthy  of  and  liable  to  impeachment.  If,  therefore,  the  gentleman  could 
establish  on  the  firmest  foundation  that  the  power  to  punish  libels  as  contempts  may 
be  l^ally  exercised  by  all  the  courts  of  the  United  States,  still  he  would  not  have 
proceeded  far  toward  the  acquittal  of  his  client.    (Trial  of  Judge  Peck,  pp.  427-428.) 

I  believe  Judge  Charles  Swajne  is  impeachable,  and  that  he 
ought  to  be  impeached,  for  persistent  and  long-continued  violation 
of  a  wholesome  statute,  which  commanded  him  to  live  in  his  dis- 
trict— not  constructively,  but  actually;  for  arbitrarilv,  cruelly,  and 
unlawfully  casting  into  prison  and  fining  two  reputable  lawyers  for 
a  constructive  contempt,  of  which  he  had  no  jurisdiction  under  the 
statute  law  and  the  decisions  of  the  Supreme  Court  of  the  United 
States;  for  refusing  to  hear  reputable  witnesses  offered  in  his  court 
to  prove  a  relevant  fact,  on  the  ground  that  he  would  not  believe 
them  if  sworn;  for  unlawfully,  arbitrarily,  and  vindictively  imposinjg 
the  disgraceful  punishment  of  60  days  in  the  county  jail  upon  a  citi- 
jcen  for  an  alleged  constructive  contempt  of  court,  oi  which  ne  purged 
himself  on  oath,  and  of  which  the  court  had  no  jurisdiction;  for 
accepting  from  a  bankrupt  corporation  valuable  favors,  which  less- 
enea  the  assets  to  which  creditors  were  entitled  and  which  it  was  his 
duty  to  secure  for  them,  and  for  defending  his  action  upon  the  ground 
that  he  had  a  right  to  do  it;  for  representing  to  disbursing  officers  of 
the  Government  that  his  reasonable  expenses  for  travel  and  attend- 
ance w^as  $10  per  diem  while  holding  court  out  of  his  district,  and  for 
receiving  that  amount,  when  in  truth  the  expenses  incurred  and  paid 
by  him  were  less  than  $10  and  probably  not  more  than  $4  or  $5  per 
diem. 

This  judge  has  behaved  himself  well  or  ill.  If  well,  he  should  be 
vindicated  Dv  the  vote  of  this  House  and  dismissed  with  the  commen- 
dation, "Well  done,  good  and  faithful  servant."     If  ill,  he  should  be 
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sent  before  the  constitutional  triers,  where  his  apologies  and  excuses 
may  or  may  not  be  heard.  If  the  House  is  of  opinion  that  the  conduct 
of  Charles  Swayne  has  been  commendable,  let  him  go  scot-free  with 
your  approval.  In  my  humble  judgment,  it  will  be  a  sorry  day  for 
this  Republic  when  such  behavior  as  his  is  commended  by  the  repre- 
sentatives of  the  people. 

In  this  country,  more  than  any  other,  the  courts  are  the  cities  of 
refuge  for  the  weak,  the  defenseless,  and  the  oppressed.  Upon  their 
integrity,  ability,  and  purity  depends  the  preservation  of  liberty, 
property,  and  life.  They  are  the  nrst  objects  of  attack  bv  those  who 
would  tear  down  all  government.  The  anarchist  finds  tne  courts  in 
his  way  and  would  destrov  them  by  legislation,  by  detraction,  or  any 
other  efficient  means,  ti  the  courts  maintain  their  influence  and 
power  to  do  good,  they  must  have  the  confidence  and  respect  of  the 
people.  That  lost,  their  days  of  usefulness  will  be  numbered  and 
Mene,  mene,  tekel,  upharsin'^  may  be  written  upon  their  walls. 

No  better  method  can  be  devised  to  destroy  public  confidence  in 
the  judiciary  than  for  this  House  to  commend  and  sanction  such  con- 
duct as  that  of  which  Charles  Swavne  has  been  guilty.  Advise  the 
people  that  the  judges  have  the  rignt  to  use  the  power  given  them  to 

f»unish  contempts  against  the  dignity  and  good  order  of  their  courts 
or  the  purpose  of  revenge  upon  their  enemies  or  of  gratifying  their 
hatred  and  malice;  let  them  know  you  approve  the  conduct  of  a  judge 
who  takes  away  the  assets  of  a  bankrupt  corporation  coipniitted  to 
his  charge,  and  applies  them  to  his  own  use  and  that  of  hfe  friends  for 
their  personal  gratification;  tell  the  people  that  petty  larceny,  which 
would  consign  a  man  to  prison  who  stole  to  keep  IFrom  starving  is 
commendable  in  a  judge,  and  how  long  do  you  thinK  they  vnU.  respect 
and  honor  the  courts,  and,  after  pubhc  confidence  is  gone,  how  long 
will  the  courts  remain  sanctuaries  or  guardians  of  liberty  or  property! 

For  more  than  40  years  I  have  stood  before  the  courts  of  the  State 
and  nation,  a  practicing  lawyer.  I  enjoy  and  greatly  value  the 
friendship  of  many  judges.  State  and  Federal.  I  nave  never  had  a 
personal  difference  with  one.  To  me  the  officers  so  exalted  and  so 
sacred  that  its  occupant  commands  and  receives  my  respect  without 
regard  to  his  personality.  I  believe  that  the  great  majority  of  the 
judges  of  this  country  fill  the  requirements  laid  down  to  Moses  in  the 
wilderness  of  Sin  more  than  4,000  years  ago.  They  are  '*  able  men, 
swift  to  hear,  slow  to  speak,  and  slow  to  wrath;''  they  "fear  God, 
love  the  truth,  and  hate  covetousness.''  The  fact  that  no  trial  has 
been  had  for  the  impeachment  of  a  judge  for  more  than  70  years  is 
high  testimony  to  the  efficiency,  integrity,  and  honor  of  the  courts. 
That  they  may  be  kept  pure  and  free  from  all  reproach  is  my  prayer 
and  hope. 

Fcr  this  reason  I  shall  vote  to  impeach  Charles  Swayne. 

Mr.  Clayton.  Mr.  Speaker,  doubtless  no  Member  of  the  present 
House  has  ever  before  been  called  upon  to  make  special  study  of  the 
provisions  of  the  Constitution  relating  to  impeachments.  Assuming 
this  to  be  true,  I  beg,  therefore,  for  the  convenience  of  the  House,  to 
state  in  brief  form  and  in  proper  order  the  provisions  that  are  appli- 
cable in  the  present  case. 

The  Constitution  provides: 

1.  That  the  House  of  Representatives,  and  the  House  of  Representatives  only,  may 
impeach  a  civil  officer  of  the  United  Statue. 
2    That  the  Senate,  and  the  Senate  only,  may  try  such  civil  officer. 
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3.  That  such  impeachment  may  be  presented  for  treason,  briber>',  or  other  high 
crimes  and  miFdemeanors. 

4.  That  the  judgment  shall  be  in  case  of  conviction  removal  from  office  or  removal 
from  office  and  disqualification. 

These  several  propositions  are  founded  upon  the  following  provi- 
sions of  the  Constitution : 

The  House  of  Representatives  shall  choose  their  Speaker  and  other  officers;  and 
shall  have  the  sole  power  of  impeachment.    (Art.  I^  sec.  2.) 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for 
that  purpose,  they  shall  be  on  oath  or  affirmation.  Wlien  the  President  of  the  Umted 
States  is  tried,  the  Chief  Justice  shall  preside;  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from 
office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under 
the  United  States;  but  the  party  convicted  shall,  nevertheless,  be  liable  and  subject 
to  indictment,  trial,  judgment,  and  punishment,  according  to  law.    (Art.  I,  sec.  3.) 

In  case  of  the  removal  of  the  President  from  office  or  of  his  death,  resignation,  or 
inability  to  dischaige  the  powers  and  duties  of  the  said  office  the  same  tdiall  devolve 
on  the  Vice  President,  and  the  Congress  may,  by  law,  provide  for  the  case  of  removal, 
death,  resignation,  or  inability,  both  of  the  President  and  Vice  President^  declarinff 
what  officer  shall  then  act  as  President,  and  such  officer  shall  act  accordingly  untu 
the  disability  be  removed  or  a  Prudent  shall  be  elected.    (Art.  II,  sec.  1.) 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy  of  the  United 
States  and  of  the  militia  of  the  several  States,  when  called  into  the  actual  service  of 
the  United  States;  he  may  require  the  opinion,  in  writing,  of  the  principal  officer  in 
each  of  the  executive  departments  upon  any  subject  relating  to  the  duties  of  their 
respective  offices,  and  he  shall  have  the  power  to  ^nt  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in  cases  of  impeachment.    (Art.  II,  sec.  2.) 

The  President,  Vice  President,  and  all  civil  officers  of  the  United  States  shall  be 
removed  from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other 
high  crimes  and  misdemeanors.    (Art.  II,  sec.  4.) 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury,  and  such 
trial  shall  be  held  in  the  State  where  the  said  crimes  shall  have  been  committed;  but 
when  not  committed  within  any  State  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may,  by  law,  have  directed.    (Art.  II,  sec.  2.) 

Inasmuch  as  there  is  no  contention  in  this  case  that  Judge  Swayne 
has  been  guilty  of  either  treason  or  bribery,  the  only  two  specific 
impeachable  offenses  named  in  the  Constitution,  it  may  be  well  to 
inquire 

WHAT   IS   AN    IMPEACHABLE   OFFENSE? 

The  Constitution  denounces  all  impeachable  offenses  under  the 
terms  of  *' treason,  bribery,  and  other  high  crimes  and  misdemean- 
ors." ''Other  high  crimes  and  disdemeanors'*  are  general  terms,  and 
for  the  import  and  meaning  reference  may  be  had  to  English  juris- 
prudence and  parliamentary  law,  to  the  provisions  of  the  constitu- 
tions of  the  several  States  relating  to  impeachments  in  existence 
prior  to  and  at  the  time  of  the  adoption  of  the  Federal  Constitution, 
and  from  the  interpretation  put  upon  the  words  in  the  debates  in  and 
\yy  the  action  of  the  United  States  Senate  in  impeachment  cases 
which  have  there  been  tried. 

An  impeachable  crime  or  high  misdem'^anor  is  one  which  in  its 
nature  and  consequences  is  subversive  of  the  Government  or  is  highly 
prejudicial  to  the  public  interest,  and  the  impeachable  offense  may 
consist  of  a  violation  of  some  provision  of  the  Constitution,  or  of 
some  law,  or  of  an  official  oath,  or  of  somo  duty  by  act  of  commission 
or  omission,  or  by  the  n,buso  of  discretionary  powers  from  improper 
motives,  or  for  an  improper  purpose  without  tne  violation  of  a  posi- 
tive law,  such  as  a  constitutional  provision  or  statute.  Such  offenses 
Bre  included  in  the  words  ^'high  crimes  and  misdemeanors.^' 
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An  impeachment  may  involve  an  inquiry  whether  a  crime  against 
any  positive  law  has  been  committed,  but  it  is  not  exclusively  a  trial 
for  a  crime.  The  objects  of  impeachment  lie  wholly  beyond  the 
penalties  of  the  statute.  The  purpose  of  this  proceeding  is  to  dis- 
cover whether  a  cause  exists  for  removing  a  public  officer  from  office. 
(Curtis's  Hist,  of  Const.,  260,  261;  5  Elliott,  507-529;  Gelden's 
Judicature  in  Parliament,  London,  1681,  p.  6;  1  Storv  on  Const., 
pars.  797,  799,  800;  Fawle  en  Ccnst.,  200.  See  6  Wbeaton,  204; 
1  Kent^s  Com.,  289.) 

It  was  observed  at  an  early  day  by  an  eminent  British  authority 
that  *^when  the  words  *high  crimes  and  misdemeanors'  are  used  in 
prosecutions  by  impeachment  the  words  'high  crimes'  have  no  defi- 
nite signification,  but  are  used  merely  to  give  greater  solemnity  to  the 
charge."     (Note  to  4  Blackstone,  5.) 

And  again  it  was  said  by  another  EngUsh  author: 

^  Ma^strates  and  officers  *  *  *  may  abuse  their  delected  powers  to  the  exten- 
sive aetriment  of  the  community,  and  at  the  same  time  in  a  manner  not  propeiiy 
cognizable  before  the  ordinary  tribunals. 

And  he  proceeds  to  say  the  remedy  is  by  impeachment.  Wood- 
deson's  Lectures,  596. 

The  Constitution  defines  the  crime  of  treason,  but  we  must  refer  tx) 
the  common  and  parUamentary  law  for  the  definition  of  bribery  and 
other  high  crimes  and  misdemeanors. 

Story,  on  the  Constitution,  says : 

In  examining  the  parliamentary  history  of  impeachments  it  will  be  found  that  many 
oflfenscs  not  easily  definable  by  law,  and  many  of  a  purely  political  character,  have 
been  deemed  high  crimes  and  misdemeanors  worthy  of  this  extraordinary  remedy. 

There  are  many  offenses  purely  political  which  have  been  held  to  be  witJiinlbe 
reach  of  parliamentary  impeachments,  not  one  of  which  is  in  the  slightest  manner 
alluded  to  in  our  statute  oooks.  And,  indeed,  political  offenses  are  of  so  varioitf 
and  complex  a  character,  so  utterly  incapable  of  being  defined  or  classified,  that  the 
task  of  positive  legislation  would  he  impracticable,  if  it  were  not  almost  absurd,  to 
attempt  it.  What,  for  instance,  could  positive  legislation  do  in  cases  of  impeach- 
ment like  the  charges  against  Warren  Hastings  in  1788?  Resort,  then,  must  be  had 
either  to  parliamentary  practice  and  the  common  law  in  order  to  ascertain  what  are 
high  crimes  and  misdemeanors,  or  tJie  whole  subject  must  be  left  to  the  arbitTary 
discretion  of  the  Senate  for  the  time  being.  The  latter  is  so  incompatible  with  th« 
genius  of  our  institutions  that  no  lawyer  or  statesman  would  be  inclined  to  counte- 
nance sti  absolute  a  despotism  of  o])inion  and  practice,  which  might  make  that  a 
crime  at  one  time  or  in  one  person  which  would  oe  deemed  innocent  at  another  tiime 
or  in  another  person.  The  only  safe  guide  in  such  cases  must  be  the  common  law. 
*  *  *  And  however  much  it  may  fall  in  with  the  political  tlieories  of  certain 
statesmen  and  jurists  to  deny  the  existence  of  a  common  law  belonging  to  and  appli- 
cable to  the  Nation  in  ordinary  cases,  no  one  has  as  yet  been  bold  enough,  to  aasai 
that  the  power  of  impeachment  is  limited  to  offenses  positively  defined  in  tbe  stat- 
ute book  of  the  Union  as  impeachable  high  crimes  and  misdemeanors. 

Rawle,  in  his  work  on  the  Constitution,  says: 

T\w  delegation  of  important  trusts  affecting  the  higher  interesti*  of  society  ii 
alwavH,  from  various  causes,  liable  to  abuse.  The  fondness  frequently  felt  for" the 
inordinate  extension  of  power,  the  influence  of  party  and  of  prejudice,  the  seduc- 
tions of  foreign  states,  or  the  baser  appetite  for  illegitimate  emolument,  are  some- 
times productions  of  what  are  not  inaptly  termed  political  offenses  (Federalist,  No. 
65),  which  it  would  be  difficult  to  take  cognizancre  of  in  the  ordinary  course  of  judiciai 
proceeding. 

The  involutions  and  varieties  of  vice  are  too  many  and  too  artful  to  be  anticipated 
by  positive  laws,     (Rawle  on  Constitution,  200.) 

In  general,  those  offenses  which  may  be  committed  equally  by  a  private  person  af 
by  a  public  officer  are  not  the  subjects  of  impeachment.     (Id.,  204.) 

We  may  perceive  in  tliis  scheme  one  useful  mode  of  removing  from  ofiice  bini  who 
is  unworthy  to  fill  it.  in  cases  where  the  people,  and  sometimes  the  President  him- 
self, would  be  unable  to  accomplish  that  object.     (Id.,  208.)  . 
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Chancellor  Kent,  in  discussing  the  subject  of  impeachment,  says: 

The  Constitution  has  rendered  him  [the  President]  directly  amenable  by  law  for 
maladministration.  The  inviolability  of  any  officer  of  goveniment  is  incompatible 
with  the  republican  theory  as  well  as  with  the  principles  of  retributive  justice. 

If  the  President  will  use  the  authority  of  his  station  to  violate  the  Constitution  or 
the  law  of  the  land,  tlie  House  of  Representatives  can  arrest  him  in  his  career  by 
resorting  to  the  power  of  impeachment.     (1  Kent's  Commentaries,  289.) 

Neither  in  Congress  nor  in  any  State  has  any  statute  been  proposed 
to  define  impeachable  crimes,  so  uniform  has  been  the  opinion  that 
none  was  necessary,  even  in  those  States,  few  in  number,  where 
common-law  crimes  do  not  exist. 

The  assertion  that  ' 'unless  the  crime  is  specifically  named  in  the 
Constitution,  impeachments,  like  indictments,  can  only  be  instituted 
for  crimes  committed  against  the  statutory  law''  (vol.  6,  Am.  Law 
Keg.  N.  S.,  269)  is  a  view  which  has  not  been  held  at  any  time  either 
in  England  or  America. 

It  would  certainly  seem  clear  that  impeachments  are  not  necessarily 
limited  to  acts  indictable  by  statute  or  common  law,  and  that  it  would 
be  impossible  for  human  foresight  to  define  in  advance  by  statute  the 
necessary  subjects  of  impeachment.  The  Constitution  contemplated 
no  such  impossibility.  But  the  power  has  been  limited  as  it  is  by  the 
Constitution,  and  ^me  has  demonstrated  that  the  limitations  are 
sufficient. 

The  system  of  impeachment  is  to  be  governed  by  great  general 
principles  of  right,  and  it  is  not  probable  that  the  Senate  wiliignore 
these. 

The  House  has  the  sole  power  of  impeachment,  and  the  Senate  has 
the  sole  power  of  trial.  The  Senate  is  the  sole  iudge  of  what  con- 
stitutes other  high  crimes  and  misdemeanors.''  There  are  many 
misdemeanors  in  violation  of  official  oaths  and  duty  shocking  to  the 
moral  sense  and  inconsistent  with  a  pure  administration  of  public 
office,  and  yet  these  misdemeanora  may  not  violate  any  positive  law. 
(2  Chase's  Trial,  289;  Peck's  Trial,  309.) 

I  beg  to  call  attention  briefly  to  some  of  the  cases  illustrative  of 
impeacnable  offenses.  Mr.  Speaker,  I  shall  apk  the  indulgence  of  the 
House  while  I  do  this,  for  the  reason  that  I  know  the  membership 
here  present,  owing  to  their  multitudinous  duties  before  the  com- 
mittees and  the  departments,  have  not  had  time  to  read  the  books 
and  authorities  which  thev  would  desire  to  consult  before  voting  here 
to-day,  and  in  no  spirit  oi  vanity,  but  with  apology,  I  shall  offer  this 
fummary  of  these  cases,  to  which  I  hope  the  Members  will  listen. 

The  first  impeachment  trial  in  the  United  vStates  Senate  was  that 
of  William  Blount,  a  Senator  of  the  United  States  from  Tennessee. 
There  it  was  held  that  the  penalty  in  such  case  was  expulsion  from 
the  Senate. 

The  next  case  was  that  of  Judge  Pickering.  There  he  was  charged 
with  having  made  an  order  restoring  a  ship  to  the  claimant  without 
producing  the  certificate  of  payment  of  duties  and  tonnage  tax  as 
required  bv  the  act  of  Congress,  and  he  was  also  charged  with  drunk- 
enness an(f  profanity  on  the  bench.  He  was  convicted  on  each  charge 
and  removed  from  office  in  March,  1804. 

The  next  case  was  that  of  Samuel  Chase,  as  associate  justice  of  the 
Supreme  Court  of  the  United  States.  In  thif  case  he  was  not  charged 
with  an  indictable  offense,  but  was  charged  with  misconduct  in  the 
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trial  of  certain  cases.  It  was  there  insisted  that  no  judge  could  be 
impeached  or  renioved  from  office  for  an  act  or  offense  for  which  he 
could  not  be  indicted,  either  by  statute  or  common  law,  but  after 
argument  this  defense  was  practically  abandoned. 

In  1830  Judge  Peck,  of  the  United  States  district  court  of  Missouri, 
was  impeached  for  imprisoning  and  suspending  from  practice  an 
attorney  who  had  published  an  article  criticising  an  opinion  rendered 
by  the  judge  in  a  case  tried  in  his  court.  The  proposition  that  a 
judge  can  not  be  impeached  except  for  an  indictable  offense  was  in 
this  case  repudiated. 

In  the  next  case,  that  of  Judge  Humphreys,  of  the  United  States 
district  court  for  tne  district  of  Tennessee,  it  was  charged  that  he 
had  advocated  secession  in  a  public  speech  in  Nashville,  and  other 
charges  of  similar  import  were  included  in  the  articles  of  impeach- 
ment. The  report  oi  the  Judiciary  Committee  recommending  im- 
peachment in  Judge  Humphreys's  case  did  not  charge  any  indictable 
offense,  but  on  the  trial  no  doubt  was  expressed  as  to  the  right  to 
convict  on  each  of  the  articles. 

Judge  Addison  was  impeached  in  Pennsylvania  in  1802,  and  hia 
defense  was  that  he  had  committed  no  act  indictable  at  common  law; 
but  the  Senate  almost  unanimously  convicted  him,  utterly  repudi- 
ating that  as  a  defense. 

In  Massachusetts  the  rule  is  well  settled  in  conformity  with  what 
seems  to  be  the  recognized  doctrine  in  the  Senate  of  the  United 
States. 

Among  the  cases  tried  with  great  learning  and  ability  there  is  that 
of  James  Prescott,  who  was  convicted  before  the  Senate. 

Mr.  Blake,  for  the  defense,  insisted  that  impeachment  is  *'a  process 
which  can  only  be  resorted  to  for  the  punishment  of  some  great 
offense  against  a  known,  settled  law  of  the  land."  The  prosecution 
maintained  *Hhat  any  willful  violation  of  law,  or  any  willful  and 
corrupt  act  of  omission  or  commission  in  execution  or  under  color  of 
office  *  *  *  is  such  an  act  of  misconduct  and  maladministration 
in  office  as  will  render  him  liable  to  punishment  by  impeachment." 

High  crimes  and  misdemeanors  are  punishable  by  impeachment 
when  committed  by  civil  officers  of  Government.  These  terms  are 
used  to  express  every  offense  inferior  to  felony,  punishable  by  indict- 
ment; in  its  common  acceptation  it  is  applied  to  all  of  those  crimes 
and  offenses  for  which  the  law  has  not  provided  a  particular  name. 
Misdemeanors  comprehend  all  indictable  offenses  which  do  not 
amount  to  felony,  as  perjury,  battery,  libels,  conspiracies,  and  pub- 
lic nuisances.  The  Constitution  resorts  to  the  common  and  parlia- 
mentary law  for  its  definition;  and  by  the  constitution  of  Massachu- 
setts the  senate  is  to  hear  and  determine  all  impeachments  made  by 
the  house  of  representatives  against  anjr  officer  of  the  Commonwealth 
for  misconduct  and  maladministration  in  office.  These  words  *'hi^h 
crimes  and  misdemeanors''  have  the  same  import  as  the  words  mis- 
conduct and  maladministration,  and  the  same  as  are  employed  by 
the  constitution  of  Great  Britain  in  its  description  of  impeachable 
offenses,  but  thev  are  subject  to  the  limitations  of  the  State  law  and 
constitution.     (American  and  English  Encyclopaedia  of  Law,  vol.  9.) 

In  its  characteristics  impeachment  is  quasi  criminal.  The  House 
of  Representatives  sits  as  the  grand  inquest  of  the  people  and  per- 
forms the  duty  of  inquiring  into  the  complaints  made  against  the 


nCFEAOHMEKT  OF  JUDGB  OHABLES  SWAYNB.  121 

judge,  and  if  satisfied,  as  in  the  case  of  a  grand  junr,  that  any  just 
ground  exists  for  the  removal  of  the  judge  from  office,  appoints  its 
conunittee  to  prepare  and  present  in  formal  order  the  charges  of  mis- 
conduct on  the  part  of  the  judge  to  the  Senate  as  the  trial  court — the 
judge  and  jury  that  shall  pronounce  upon  the  law  and  the  facts, 
either  sustaining  the  accusation  or  acquitting  the  respondent.  The 
authority  of  the  House  is,  therefore,  inquisitorial  and  accusatory. 
Under  our  complex. scheme  of  popular  and  representatiTe  govern- 
ment impeachment  is  the  sole  remedy  that  the  people  can  invoke 
against  a  judge  who  is  unjust,  corrupt,  tyrannical,  oppressive,  inde- 
cent, and  unworthy.  A  Senator  or  Kepresentative  wno  takes  part  in 
the  highest  function  of  government,  that  of  lawmaking,  may  be 
judged  according  to  his  ^' daily  walk  and  conversation, '^  and  be  sum- 
marily expelled  from  the  body  of  which  he  may  be  a  member,  or 
may  m  an  election  by  the  legislative  representatives  of  the  people  or 
by  the  people  themselves  be  retired  to  private  life. 

In  the  present  case  the  people  of  Florida  have  invoked  the  extraor- 
dinary and  sole  remedy  that  exists  for  the  trial  and  removal  of  a 
judge  whom  they  contend  is  unworthjr  of  his  high  oflBce.  It  is  for 
this  House  to  say  whether  he  shall  be  indicted  here  and  required  to 
undergo  trial  before  the  Senate  as  the  high  court  of  impeachment. 
I  am  sure  that  the  Members  of  this  House  would  refuse  to  condemn 
in  any  wise  a  just  and  upright  judge,  and  am  also  sure  that  after  they 
have  examined  carefully  tne  charges  affecting  the  honestv  and  in- 
tegritv  of  this  judge  they  will  do  justice  between  him  and  the  people. 

Judge  SwavHe  is  here  charged  with  having  violated  section  551  of 
the  Revised  Statutes,  which  is  as  follows: 

A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  such  judj^e  snail  reside  in  tlie  district  for  which  he  is  appointed, 
and  for  offending  against  this  provision  shall  he  guilty  of  a  high  misdemeanor. 

The  plain  purpose  of  this  statute  is  to  require  a  judge  to  reside  in 
his  district.  If  the  statute  had  made  this  requirement  and  said  no 
more,  its  violation  would  have  been  a  high  misdemeanor,  but  Con- 

Eess  went  further  than  necessary  and  denounced  such  failure  as  a 
gh  misdemeanor,  as  if  to  give  special  emphasis  to  this  plain  statu- 
tory requirement.     Let  us  inquire  what  is  residence. 

Reside:  d)  To  make  an  abode  for  a  considerable  time;  be  settled  as  in  a  home;  live; 
dwell;  as  they  reside  in  Chicago. 

4e  *  9|c  ]|e  *  9|(  * 

Residence:  (2)  The  act  of  residing,  or  the  state  of  being  a  resident. 
«  *  *  *  *  4:  * 

L^al  residence:  A  phrase  variously  used,  as  to  denote  (1)  the  place  where  one's 
home  or  family  is,  (2)  fixed  and  permanent  abode  or  domicile,  (3)  an  abode  of  suffi- 
cient  length  to  confer  political  nsfhts  or  subject  to  personal  taxation,  or  (4)  perma- 
nency of  abode  more  marked  than  mere  lodging  or  boarding,  but  notfixed  and  final. 
{P.  1547.  Funk  &  Wagnall's  Standard  Dictionary  of  the  English  Language,  1899.) 

'* Residence''  and  *^ domicile"  are  different  things.  They  are 
not  convertible  terms  or  synonyms.  (21  American  and  English 
Encyclopedia  of  Law,  124.) 

There  is  a  broad  distinction  between  a  resident  and  a  citizen. 
A  man  may  be  a  resident  of  one  State  and  a  citizen  of  another 
State.     (Dart  v.  Bates,  51  111.,  349.) 

A  residence  iu  a  fixed  and  permanent  abode  or  dwelling  place 
for  the  time  being,  as  contradistinguished  from  the  mere  temporary 
locality  of  existence.     (Anderson's  Law  Dictionary.) 
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To  reside  is  to  dwell  permanently  or  for  a  length  of  time;  to  have 
one's  home  or  settled  abode:  to  abide  continuously  or  for  a  length- 
ened period.     (Encyclopedic  Dictionary.) 

A  resident  of  a  place  is  one  whose  place  of  abode  is  there  and 
who  has  no  present  intention  of  removing  therefrom.  (21  Amencan 
and  English  Encyclopedia  of  Law,  122.) 

Residence  is  a  question  of  fact.  (Witbeck  v.  Hardware  Co.,  188 
111.,  154.) 

In  order  to  acquire  a  residence,  there  must  be  a  settled  fixed 
abode  and  an  intention  to  remain  permanently,  at  least  for  a  time, 
for  business  or  oth^ir  purposes.  (Supervisors  v.  Davenport,  40  Dl., 
197.) 

And  in  the  English  and  xAinierican  Encyclopedia,  page  691,  it  is 
stated: 

^  It  has  been  said  that  the  word  "residence"  is  an  elastic  term  of  which  an  exhaus- 
tive definition  can  not  be  given,  but  that  it  must  be  construed  in  every  case  in  ac- 
cordance with  the  object  and  intent  of  the  statute  in  which  it  occurs. 

In  the  case  of  The  People  v.  Owen  (29  Colo.,  535)  it  was  held  that 
when  a  statute  requires  a  district  judge  to  reside  in  his  district  the 
residence  contemplated  was  an  actual  as  distinguished  from  a  legal 
or  constructive  residence. 

In  Mitchell  v.  The  United  States  (21  Wall.  Repts.,  353)  the  court, 
said: 

A  domicile  once  acquired  is  presumed  to  continue  initil  it  is  shown  to  have  l>een 
changed.  Where  a  change  of  domicile  is  alleged  the  burden  of  proving  it  rests  upon 
the  perf*on  making  the  allegation.  To  constitute  the  new  domicile  two  things  are 
indispensable:  Fin^t,  residence  in  the  new  locality,  and,  second,  the  intention  tore- 
main  there.  The  change  can  not  be  ma<le  except  facto  et  animo.  Both  are  alike 
necessary.  Either  without  the  other  is  insufficient.  Mere  alysence  from  a  fixed 
home,  however  long  continued,  can  not  work  th?  change.  There  must  he  the  animu« 
to  change  the  prior  domicile  for  another.  Until  the  new  one  is  acquired,  the  old 
one  remains.  The^e  principles  are  axiomatic  in  the  law  upon  the  subject.  *  ♦  * 
Among  (he  rirrumstancos  usually  relied  upon  to  establish  the  animus  manendi  are: 
Declarations  of  the  party,  the  exercise  of  political  right.*',  the  payment  of  personal 
taxes,  a  hou.-«  of  residence,  and  a  place  of  business.  All  these  indicia  are  wanting 
in  the  ca.se  of  the  claimant. 

The  principles  laid  down  in  this  case  are  affirmed  in  the  following 
cases : 

Desniare  v.  United  States  (93  U.  S.,  609,  612;  23  L.,  960),  an  iden- 
tical case;  Chamhere  i\  Prince  (75  Federalist,  180),  holding  payment 
of  taxes  not  evidence  ag:ainst  repeated  declarations  of  intention  to 
return;  Marks  v.  Marks  (75  Federalist.  325),  but  holding  said  facts 
evidence  tending  to  establish  citizenship,  not  conditions  thereof; 
Fulhum  V.  Howe  (60  Vermont,  359,  361,  14  At.  L.,  657),  admissible 
to  show  domicile. 

Doubtless  the  purpose  of  the  statute  was  to  secure  the  presence  of 
the  judge  for  the  benefit  and  convenience  of  parties  litigant,  lawyers, 
and  others  having  business  before  him  and  in  his  court.  Long  and 
repeated  absences  from  his  district  were  also,  doubtless,  in  the  judg- 
ment of  Congress,  calculated  to  put  those  having  business  before  the 
judge  and  the  court  to  inconvenience,  delay,  and  expense,  which 
sometimes  amounted  to  a  denial  of  justice.  The  statute  is  plain  and 
mandatory,  and  no  excuse  can  shield  the  judge  from  a  failure  to 
reside  in  his  district. 

The  evidence  tends  to  show  that  when  the  boundaries  of  the 
district  were  changed  so  as  to  exclude  St.  Augustine,  Judge  Swayne 
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was  keeping  house  at  St.  Au^stine.  In  1894,  by  act  of  Congress, 
St.  Augustine  and  Jacksonville  were  transferred  to  the  southern 
district,  thus  leaving  Pensacola  and  Tallahassee  as  the  only  places 
in  which  a  United  States  court  is  held  in  the  northern  district. 
After  this  change  in  the  boundaries  of  the  district  was  made  Judge 
Swayne  ceased  to  keep  house  at  St.  Augustine  and  stored  his  furni- 
ture. He  says  he  was  advised  by  some  of  his  friends  that  the  next 
or  succeeding  Congress  would  be  Republican  and  that  the  boundaries 
of  his  district  would  be  restored.  After  hainng  stored  his  furniture 
he  attended  the  sessions  of  the  court  at  Pensacola  and  Tallahassee, 
boarding  at  different  hotels  or  boarding  houses. 

The  evidence  shows  that  he  has  never  remained  in  his  district  until 
this  impeachment  proceeding  was  inaugurated  more  than  upon  an 
average  of  60  days  m  each  year,  and  substantialljr  he  was  in  the  dis- 
trict at  no  time  except  when  the  court  was  in  session.  Whenever  he 
went  awav  from  Florida  he  left  directions  with  his  clerk  that  he  would 
come  bacK  if  needed.  Letters  were  sent  to  him  at  Guyencourt,  Del., 
and  he  spoke  of  that  place  as  his  home,  and  to  tliat  place  he  returned 
when  his  courts  ended  in  Florida,  and  again  when  his  courts  ended  in 
other  States  where  he  had  been  designated  to  hold  court.  He  had 
live  stock  and  personal  property  in  Delaware.  His  family,  as  a  rule, 
lived  there.  They  lived  aoroad  one  year.  In  1900  his  wife  rented 
a  house  in  Pensacola  and  lived  there  with  him  a  portion  of  the  winter, 
until  about  the  time  of  the  Christmas  holidays,  when  she  went  North. 
Rent  was  paid  for  this  house  for  a  year  or  a  little  more,  but  it  was  not 
again  occupied  by  him  or  his  family. 

He  says  that  when  he  first  went  to  Pensacola  he  requested  the  clerk 
of  the  court  to  find  a  suitable  house  for  him  to  rent  or  to  buv.  The 
clerk  never  found  the  house,  and  the  same  witness  testified  that  he 
endeavored  to  have  a  house  built  for  Judge  Swayne,  but  he  did  not 
succeed.  Judge  Swayne  testified  that  when  he  first  went  to  Pensa- 
cola he  asked  a  bank  officer  to  have  his  name  placed  on  the  voters' 
registry.  This  was  not  done.  He  was  never  registered  in  the  north- 
em  district  of  Florida,  never  paid  taxes,  never  voted,  nor  did  he  in 
any  maimer  exercise  the  rights  of  citizenship.  He  never  inquired 
as  to  whether  he  had  been  registered  or  not.  A  number  of  witnesses 
who  are  resident  citizens  of  Pensacola,  and  had  been  such  prior  to 
1900  and  ever  since,  testified  that  they  knew  generally  the  citizens 
and  residents  of  the  town  of  Pensacola,  and  in  effect  that  Judge 
Swayne  never  was  a  resident  of  that  place. 

Among  these  witnesses  were  reputable  professional  and  business 
men  engaged  actively  in  their  pursuits  in  Pensacola  during  the  time 
of  Judge  Swayne's  incumbency  as  judge  of  the  northern  district  of 
Florida  as  presently  constituted.  In  his  first  testimony  Judge 
Swayne  never  asserted  or  claimed  that  he  had  ever  acquired  actual 
residience  in  the  northern  district  of  Florida  as  it  is  now  constituted. 
Let  me  read  what  he  said  to  the  committee  last  spring: 

Mr.  Palmer.  Judge  Swayne  will  proceed  and  will  make  his  statement  to  the  ! 

fltenoerapher. 

Judge  Swayne.  I  was  bom  in  1842  in  Delaware,  and  resided  there  with  my  parents. 
I  read  law  in  Philadelphia  and  was  admitted  to  tlie  bar  and  took  my  depree  of  B.  A. 
in  the  Pennsylvania  Law  School.  I  practiced  law  there,  with  the  exception  of  one 
year,  until  1885,  when  I  removed  with  my  family  to  Sanford,  Fla.  I  practiced  law 
there  until  1887,  when  I  was  burned  out,  when  I  removed  with  mv  familv  to  the 
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county  seat,  where  I  was  residing  when  appointed  to  the  bench  on  May  17.  1888. 
I  took  the  oath  of  office  June  1,  1889. 

Mr.  Palmer.  That  was  a  recess  appointment,  was  it  not? 

Judge  SwAYNE.  Yes,  sir;  I  can  not  tell  positively  what  date  I  was  confirmed. 
The  confirmation  came  up  before  Congress  the  following  December,  and  in  conae- 
auence  of  the  election  trials,  which  had  taken  place  in  the  meantime,  the  confirmation 
aid  not  occur  until  April  1, 1 890.  I  addressed  the  Senate  on  the  subject,  which  can  be 
seen  by  the  Congressional  Record  of  the  first  session  of  the  Fifty-first  Congress,  volume 
21,  February  21,  1890,  and  which  was  a  very  interesting  debate,  showing  exactly  what 
the  Questions  were.  In  the  summer  of  1890  I  move  to  St.  Augustine.  I  think  we  ar- 
id vea  there  the  Ist  of  October,  having  been  North  on  a  vacation,  as  was  the  custom  <rf 
most  of  the  Federal  judges,  perhaps  of  all  of  them,  to  take  such  vacations. 

I  resided  at  St.  Augustine  with  my  family,  and  about  the  time  when  the  bill  mak- 
ing the  change  in  the  district  which  has  been  spoken  of  received  President  Cleveland's 
signature,  after  a  consultation  with  my  friends  in  Jacksonville  and  vicinity  they  urged 
me  not  to  move  my  furniture  nor  my  family,  saying  that  the  next  CongresB, would  be 
Kepublican  and  the  district  would  be  placed  black  in  its  usual  form.  My  funiituR 
was  allowed  to  remain,  and  I  went  at  once  to  Pensacola.  I  found  a  leading  Demo- 
cratic friend  there,  and  I  stated  to  him  that  I  had  concluded  not  to  move  my  furniture 
there,  and  it  was  all  well  understood  by  the  people  there.  I  was  there  for  a  consider- 
able period,  sometimes  early  in  October  and  sometimes  a  little  later,  and  I  was  then 
all  the  time  I  was  needed  unless  holding  court  somewhere  else.  By  special  asaigii- 
ment  for  five  months  I  was  in  the  court  at  Dallas.  In  1890,  in  July,  I  went  with  my 
family  to  Europe.  In  the  spring,  in  1900,  I  was  holding  court  at  Birmingham,  where 
I  had  a  great  manv  friends,  and  after  that  I  went  to  Pensacc^a  and  rented  a  house. 

Mr.  Gillette.  Was  that  in  1890? 

Judge  SwAYNE.  That  was  in  1900.  I  think  I  moved  there  early  in  October.  I 
then  went  North  with  my  wife  and  son  to  spend  Christmas  week  in  Wilmington.  On 
the  r2th  of  the  following  Januar>'  I  was  in  Tyler,  Tex.,  and  two  days  later  I  got  a  tele- 
gram about  the  breaking  down  of  my  son's  health,  but  I  stayed  on  until  February 
and  finished  the  case,  and  then  came  back,  as  his  condition  was  very  criticsd  and  seri- 
ous, and  after  a  week  or  two,  perhaps,  I  returned  and  held  court  and  finished  what  I 
had  to  do  and  get  back  to  Delaware  that  spring.  In  February,  1903,  I  was  again  in 
Tyler,  Tex.,  and  went  early  to  Wilmington.  In  the  spring  we  bought  the  property 
that  had  been  formerly  occupied  by  Judge  A.  C.  Blount,  in  Pensacola,  and  mo\'ed  m 
it  the  1st  of  October. 

I  never  was  a  registered  voter,  and  I  have  not  voted  in  14  years.  When  I  left  Dela- 
ware I  moved  my  domicile,  and  have  taken  no  part  in  political  questions  arising  in 
the  States  of  Delaware  or  Florida.  Mr.  Turner,  whom  Mr.  Laney  said  he  did  not  know, 
was  an  attorney  for  my  matters  for  four  years.  My  father  died,  in  1889  and  left  prop- 
erty to  my  mother  for  life.  She  is  still  living,  and  the  property  comes  to  me  and  my 
sister  as  a  residuary  legatee  at  the  time  of  her  death.  But  that  has  never  been  my 
home,  but  I  have  spent  my  summers  there  mostly,  arriving  sometimes  in  June  ana 
sometimes  in  July,  and  from  that  point  I  could  always  reacn  Pensacola  in  36  houiF. 
and  the  record  will  show  I  have  always  been  there  to  attend  to  anything  of  a  serious 
nature. 

My  recollection  is  that  no  one  has  ever  suffered  because  of  my  absence,  and  I  can 
offer  testimony  which  will  entirely  clear  up  that  proposition.  My  recollection  is  that, 
from  the  testimony  taken,  the  most  the  committee  has  on  this  point  before  them  is 
that  counsel  may  have  been  sometimes  inconvenienced  in  the  summer  time  during 
my  absence  on  vacation.  As  near  as  I  can  recollect,  these  are  the  facts  which  cover 
the  period  since  I  have  been  on  the  bench. 

Mr.  GiLLETT.  Did  the  business  of  the  court  suffer  because  of  your  absence? 

Judge  SwAYXH.  I  never  heard  of  it. 

Mr.  GiLLETT.  The  summer  time  was  the  time  usually  taken  for  vacations? 

Judge  SwAYNE.  Yes;  I  so  understand  it.  Another  suggestion  was  that  the  only 
way  to  get  rid  cf  me  would  be  to  do  away  with  the  district  entirely.  But  I  do  not 
suppose  the  pw..'ties  care  very  much  whether  the  office  is  abolished  or  not,  just  so  long 
as  they  can  get  the  individual. 

JjQt  us  note — 

1 .  That  he  did  not  move  his  furniture  nor  his  f amilv,  for  the  reason 
that  he  thought  that  tlie  next  Congress  would  restore  his  district  back 
to  its  ori^nal  form. 

2.  That  he  told  a  friend  at  Pensacola  that  he  had  concluded  not  to 
move  his  furniture,  and  that  it  was  well  understood  by  the  people 
there. 
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Why  ?  Because  he  thought  the  district  would  be  restored  and  it 
would  be  unnecessary  to  remove  to  Pensacola.  That  he  was  there  at 
Pensacola  for  a  considerable  period,  sometimes  early  in  October, 
sometimes  a  little  later,  but  he  was  there  all  the  time — that  is  the  Ian-* 
^a^e — ^he  was  needed,  unless  holding  court  somewhere  else.  That 
is  his  excuse  for  nonresidence,  ^^that  I  stayed  there  all  the  time  when 
I  was  needed,  and  when  I  was  not  needed  1  was  at  Guyencourt,  Del.," 
or  somewhere  else  without  the  boundaries  of  that  district  where  he 
was  required  to  actually  reside. 

3.  That  he  was  there  (at  Pensacola)  for  a  considerable  period — 
sometimes  early  in  October,  sometimes  a  little  later — and  was  there 
all  the  time  **I  was  needed,  unless  holding  court  somewhere  else." 

4.  In  July,  1890,  he  went  with  his  famUy  to  Europe.  In  1900  he 
held  court  at  Birmingham,  and  after  that  went  to  Pensacola  and 
rented  a  house. 

5.  ''I  think  I  moved  there  early  in  October  (1900)." 

6.  He  then  went  North  with  his  wife  and  son  to  spend  Christmas  in 
Wilmington. 

7.  January  12  he  wAs  at  Tyler,  Tex.,  and  stayed  there,  holding  court 
until  February. 

8.  Then,  after  a  week  or  two  perhaps,  **I  returned  and  held  court 
and  finished  what  I  had  to  do  and  got  back  to  Delaware  that  spring." 

9.  In  this  statement  he  is  silent  as  to  his  whereabouts  after  he  went 
to  Delaware  in  the  spring  of  1901  and  until  Februarj^  1903. 

10.  He  was  again  in  Tyler,  Tex.,  and  went  early  to  Wilmington. 

11 .  In  the  spring  of  1903  he  bought  a  house  from  Blount  in  Pensa- 
cola and  moved  in  the  1st  of  October. 

Oh,  but  he  had  wind  of  these  impeachment  proceedings  when  that 
was  done ! 

12.  **But  that  (Guyencourt)  has  never  been  my  home,  but  I  have 
spent  my  summers  there,  mostly  arriving  sometimes  in  June  and 
sometimes  in  July,  and  from  that  point  I  could  reach  Pensacola  in 
36  hours,  and  the  record  will  show  that  I  have  always  been  there  to 
attend  to  anything  of  a  serious  nature."   - 

13.  *'My  recollection  is  that  no  one  has  ever  suffered  from  my 
absence    *    *    *." 

14.  **My  recollection  is  that  from  the  testimony  taken,  the  most 
the  committee  has  on  this  point  is  that  counsel  may  have  been  some- 
times inconvenienced  in  the  summer  time  during  my  absence  on 
vacation." 

15.  ^*As  near  as  I  can  recollect  these  are  the  facts  which  cover  the 
period  since  I  have  been  on  the  bench." 

16.  Question  by  Mr.  Gillett.  "Did  the  business  of  the  court  suffer 
because  of  your  absence?"  Answer  by  Judge  Swayne:  '*I  never 
heard  of  it." 

Here  is  a  mandatory  statute  rec^uiring  residence,  and  he  thinks  he 
can  excuse  himself  for  the  violation  of  that  statute  by  saving  as  a 
pretext  that  the  business  of  the  court  never  suffered,  or,  if  it  did,  he 
never  heard  of  it. 

We  find  from  this  testimony  that  Judge  Swayne  did  not  acquire  a 
residence  at  Pensacola  when  he  first  went  there  to  hold  court  after  the 
district  was  changed.  He  stored  his  furniture  at  St.  Augustine, 
believing  that  next  session  of  Congress  would  restore  the  original 
boundaries  of  his  district.     In  his  last  statement  made  before  the 
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subcommittee  of  the  Judiciary  Committee  in  November,  last  month 
he  said: 

Many  of  my  friends  suggested  that  the  next  Congress  might  change  the  boundaries 
of  the  district  back  so  as  to  put  St.  Aug^istine  again  in  the  district,  ana  that  I  should  not 
move  furniture  until  that  was  determined. 

And  then  goes  on  to  say: 

But  I  announced  that  it  was  my  intention  to  move  my  residence  to  Pensacola,  and 
I  then  and  there  made  Pensacola  my  residence. 

His  first  testimony  clearl}^  indicated  an  intention  on  his  part  not 
to  change  his  residence,  and  that  he  stored  his  furniture  at  St.  Angus 
tine  to  await  the  restoration  of  his  district  to  its  original  boundaries, 
which  included  St.  Augustine. 

And  then  in  his  second  testimony,  given  after  the  committee  of 
tliis  House  had  reported  that  he  was  a  nonresident  of  the  district  as 
now  constituted,  and  after  he  had  been  heard  on  the  subject,  he  goes 
on  to  sav: 

I  came  to  the  Escambia  Hotel  in  Pensacola,  Fla.,  and  registered  as  follows:  "GhaileB 
Swavne,  City, "  and  announced  to  my  friends  there  repeatedly  that  I  was  now  a 
resident  of  Pensacola. 

It  is  very  strange  that  he  omitted  to  make  this  statement  when  his 
nonresidence  of  the  district  was  charged  against  him  last  spring  and 
when  he  then  testified,  and  it  is  also  strange  that  he  was  unable  to 

grove  that  he  had  announced  repeatedly  that  he  was  a  resident  of 
ensacola.  If  he  had  become  a  resident  of  Pensacola,  why  was  it 
necessary  for  liim  to  repeatedly  announce  the  fact?  If  he  did 
repeatedly  make  tliis  announcement,  it  was  done  because  he  knew 
he  had  not  in  fact  acquired  residence  there,  and  he  was  manifestly 
endeavoring  to  estabhsh  a  residence  which  he  knew  he  had  not 
acquired  by  making  a  declaration  of  his  residence. 

Every  indicia  of  residence  on  the  part  of  Judge  Swayne  at  Pen- 
sacola is  totally  lacking  in  this  case  except  the  fact  that  he  held  court 
there,  was  there  throughout  the  holding  of  the  court,  and  that  his 
wife  stayed  there  with  him  three  months;  that  he  rented  a  house  for 
about  a  year.  There  is  an  entire  absence  of  evidence  of  residence. 
Now,  suppose  a  neighbor  of  tlie  Speaker  of  this  House  were  called 
upon  to  state  where  the  residence  of  the  Speaker  is.  Would  there 
be  any  difficulty  in  his  answering  that  question?  He  would  say,  it 
is  in  Danville,  111.  How  do  you  know*  Wliy,  I  know  he  owns  a 
home  there;  I  know  his  family  lives  there;  I  Know  that  after  Con- 
gress adjourns  he  goes  there  and  stays  there;  I  know  that  Ms  business 
IS  there;  I  know  that  he  pays  his  taxes  there,  personal  and  real,  and 
I  know  that  his  property  is  there — I  know  all  these  tilings;  I  know 
that  he  votes  there.  But  in  this  case  there  is  an  entire  absence  of 
any  indications  of  residence. 

Now,  residence  being  a  question  of  law  and  fact,  it  is  difficult  to 
frame  a  proper  legal  question  to  a  witness  on  that  subject;  but  the 
witnesses  all  testified,  in  effect,  and  we  are  authorized  to  draw  that 
conclusion  from  the  testimony — not  all  of  the  witnesses,  but  a  laige 
number  of  tliem,  and  their  names  will  be  found  there  in  the  printed 
book  of  testimony — that  he  was  not  a  resident  of  Pensacola,  and  tliey 
mentioned  many  of  these  circumstances  to  which  I  have  alluded  to 
prove  that  lie  was  not  a  resident  of  that  place. 
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Adverting  to  the  declarations,  it  would  not  be  necessary  for  the 
gentleman  from  California  to  go  about  the  streets  of  his  town  announc- 
ing that  he  is  a  resident;  it  would  not  be  necessary  for  the  Speaker 
of  this  House  to  go  about  the  streets  of  Danville,  up  and  down  them, 
crying,  '^I  am  a  resident  of  Danville.''  It  is  a  plain  fact,  and  it  is 
not  necessary  to  repeatedly  declare.  It  is  unnecessary  for  an  honest 
man  to  repeatedly  say  ^'I  am  honest,"  nor  is  it  necessarv  for  a  vir- 
tuous woman  to  constantly  proclaim  her  virtue.  If  she  did,  I  might 
say,  in  the  language  of  the  Shakespearean  character,  "The  lady  doth 
protest  too  much,  methinks.'' 

In  The  People  v.  Estate  of  Moir  (207  111.,  186)  it  was  said : 

In  this  case  the  evidence  relied  upon  to  show  a  change  of  residence  of  Mr.  Moir  from 
Oquawka  to  Burlington  consisted  wholly  of  the  proven  declarations  of  the  deceased. 
Wnile  such  declarations  are  admissible  in  evidence  they  are  not  considered  a  high 
class  of  evidence,  and  when  the  acts  of  the  party  are  inconsistent  with  his  declarations 
the  declarations  are  entitled  to  but  little  freight.     (Kreitz  v.  Behrensmeyer,  125 

And,  again,  it  was  held  in  Kreitz  v.  Belirensmeyer  (125  III.,  197) : 

That  declarations  in  regard  to  present  or  future  domicile  or  future  residence  are 
admissible  in  evidence,  but  that  they  are  the  lowest  species  of  evidence,  and  that 
such  declarations  may  be  disputed  by  his  acts. 

Now,  Judge  Swayne's  first  testimony  is  set  out  in  the  first  report 
made  by  the  committee  on  this  subject,  and  you  will  observe  from 
that  that  he  did  not  claim  to  have  acquired  an  actual  residence  there. 
He  framed  a  series  of  excuses  why  he  nad  not  acquired  that  residence, 
and  then  he  undertakes  to  justify  his  nonacquirement  of  the  residence 
by  saying  that  no  business  ever  suffered  because  of  his  failure  to  so 
acquire  a  residence;  that  nobody  suflFered  any  detriment  because  of 
his  absence  from  the  district.  He  never  asserted  that  he  had  acquired 
the  actual  residence.  Now,  I  lay  down  this  proposition,  that  no  man 
can  have  a  legal*  or  constructive  residence  m  any  community  until 
he  has  first  acquired  an  actual  residence.  An  actual  residence  can 
be  acquired  in  the  different  wavs  that  I  have  mentioned,  or,  rather, 
the  different  circumstances  wnich  I  have  mentioned  in  the  case 
furnish  evidence  that  he  has  a  residence  in  that  place.  Now,  did 
he  ever  acquire  an  actual  residence  there?  I  challenge  any  man 
to  name  when  and  how  he  acquired  it.  Then  I  will  interpose  against 
his  assertion  these  facts  ana  negatives.  I  will  interpose  his  ex- 
cuses, by  which  he  seems  to  have  thought  that  he  couid  exculpate 
himself  for  nonrequiremcnt  with  the  statute  by  giving  these  excuses. 

From  1896  to  1904  his  court  was  open  for  business  492  days  and 
no  more,  being  an  average  of  61  i  days  per  annum  for  8  years.  There 
was  no  testimony  to  show  how  many  days  the  court  was  open  dur- 
ing the  years  1894  and  1895. 

Except  for  having  been  in  Pensacola  and  Tallahassee  during  the 
sittings  of  his  court,  the  occupancy  of  a  house  for  about  three  months 
at  one  time  with  his  family,  and  his  request  of  a  bank  officer  that  his 
name  be  put  on  the  voters'  register,  and  his  request  that  a  suitable 
house  be  round  for  him  to  rent  or  buy,  and  that  one  be  built  for  him, 
there  is  nothing  to  show  that  he  ever  acquired  an  actual  residence 
in  the  district,  either  at  Pensacola  or  Tallahassee.  The  evidence 
offered  in  his  defense  on  this  point  can  be  no  more  than  excuses  for 
not  having  complied  with  a  plain  statute  commanding  him  to  reside 
within  the  district.    ^ 
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.  A  man's  legal  residence  is  where,  after  having  gained  an  actual 
residence,  he  intends  to  reside,  but  he  can  never  gain  a  legal  residence 
without  having  first  acquired  an  actual  residence.  The  statute  re- 
quires an  actual  and  legal  residence.  His  declarations  of  intention 
to  acquire  a  residence  in  the  district  can  not  constitute  a  compliance 
with  the  statute.  The  purpose  of  this  statute  was  manifestly  to 
require  the  physical  presence  and  actual  residence  of  the  judge  within 
his  district,  where  the  Government  and  the  people  who  had  need 
of  his  oflScial  services  could  have  them.  It  is  evident  that  Judge 
Swayne  saw  the  force  and  effect  of  this  statute,  which  he  had  so  long 
defied,  after  the  present  impeachment  proceedings  were  inaugurated, 
for  since  they  were  begun  ne  seems  to  have  endeavored  to  acquire 
residence,  fiut  this  can  not  excuse  him.  The  impeachable  offense 
had  been  committed  and  it  can  not  be  cured  by  a  subsequent  act. 

His  request  of  a  ban,k  cashier  to  be  put  on  the  list  of  registered  voters, 
which  was  not  done  and  about  which  he  made  no  subsequent  inquiry, 
and  what  he  said  to  the  witness  about  finding  a  suitable  house  for 
him  to  buv  or  rent,  and  what  he  also  said  to  the  same  witness  about 
having  him  a  house  built,  in  their  nature  amount  to  no  more  than  a 
mere  declaration  on  his  part  of  a  vague  intention  at  some  time  to 
acquire  a  house  in  one  way  or  the  other  at  Pensacola.  I  have  already 
adverted  to  his  statement  that  he  repeatedly  said  that  he  was  a 
resident  of  Pensacola. 

In  view  of  the  facts  in  this  case  it  may  be  well  said  that  these 
declarations  as  to  residence,  while  admissible  evidence,  are  the 
lowest  species  of  evidence,  and  that  such  declarations  are  indeed 
disputed  by  his  acts.  I  refer  again  in  this  connection  to  Kreitz  v. 
Behrensmever.    (125  111.,  197.) 

And  while  on  the  subject  of  his  declarations  it  is  well  to  note  that 
Judge  Swayne,  according  to  the  testimony  of  several  of  the  mtnesses, 
often  spoke  of  Delaware  as  his  homo.  Let  me  note  what  he  said  in 
his  last  testimony  before  the  committee  last  month: 

By  Mr.  Palmer: 

Q.  You  say  you  rented  the  Simmons  cottage  in  October  of  what  year? — A.  1900. 

Q.  Now,  1  recollect  before  that  it  was  testified  you  occupied  the  cottage  for  a  few 
months,  and  then  went  north  about  Chriptmas  time.  Is  tliat  correct? — A.  That 
is  correct. 

Q.  How  many  months,  in  point  of  fact,  did  you  and  your  family  live  in  the  Simmona 
cottage? — A.  I  do  not  know. 

Q.  (^an  you  give  any  estimate  of  the  number  of  months  you  lived  in  the  Simmon? 
cottage? — A.  I  can  not.  I  know  that  my  son  was  taken  seriously  sick;  broke  down  in 
college  from  nervous  prostration,  and  I  had  to  hurry  home  to  him. 

Q.  You  mean,  when  you  say  "hurry  home,"  to  Guyencourt,  Del.? — A.  He  wm 
in  Wilmington,  Del.,  with  his  .sister,  and  I  went  up  there  to  Delaware,  where  I  was 
bom,  and  spent  all  the  time  I  could  with  him,  and  came  back  to  hold  court. 

At  what  time,  until  after  these  impeachment  proceedings  were 
begun,  did  Judge  Swayne  acquire  a  legal  residence  in  the  northeni 
district  of  Florida  ?  Where  and  how  did  he  acquire  it  ?  He  certainly 
did  not  acquire  such  residence  by  boarding  there  the  60  days  during 
the  sessions  of  his  court.  He  certainly  did  not  acquire  it  by  the  act  of 
giving  up  housekeeping  at  St.  Augustine  an<l  storing  his  furniture, 
believing  that  the  district  would  be  restored  to  its  original  boundaries, 
so  that  it  would  be  unnecessarv  for  him  to  move  awav.  He  certainlv 
did  not  acquire  a  legal  residence  at  Pensacola  by  asking  a  bank 
cashier  to  have  him  registered  as  a  voter.     He  certainlv  did  not 
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ac(]uire  such  residence  by  asking  the  clerk  of  his  court  to  find  a 
suitable  house  for  him  in  rensacoTa,  which  house  was  not  found. 

I  repeat  that  at  most  the  testimony  in  his  behalf  shows  that  he  had 
a  vague  intention  at  some  undetermined  future  time  to  reside  in 
Pensacola  when  he  could  buy  or  build  a  house,  but  the  evidence 
shows  conclusively  that  he  was  indifferent  to  a  compliance  with  this 
statute  until  these  proceedings  were  begun.  Certainly  the  fact  that 
he  held  court  in  other  States  does  not  furnish  anj  evidence  that 
he  had  a  residence  in  the  northern  district  of  Florida.  We  submit 
that  his  excuses  and  his  requests  to  be  registered  and  to. find  him  a 
suitable  house  do  not  exculpate  him.  This  is  a  statute  highly  penai 
and  must  be  strictly  construed.  It  enjoins  the  imperative  duty  of 
residence  in  the  district.  The  evidence  shows  that  he  has  failed  or 
refused  to  obey  this  law  according  to  its  plain  intent,  and  he  should 
be  impeached. 

Now,  Mr.  Speaker,  upon  the  charges  of  having  wrongfully 
imprisoned  Simeon  Belden  and  E.  T.  Davis  and  W.  C.  O'Neal,  and 
for  his  appointment  of  Tunison  a  United  States  court  conMnissioner 
I  shall,  doubtless,  if  this  resolution  be  adopted,  take  occasion  to  make 
some  remarks  showing  that  charges  of  impeachment  should  be  predi- 
cated upon  those  matters,  but  I  nave  already  trespassed  longer  than 
I  intended  upon  your  patience,  and  I  now  come  to  the  last  proposition, 
which  I  believe  the  gentleman  from  Pennsylvania  ureed  for  your 
consideration.  Now,  all  of  the  committee  agree  that  he  should  be 
impeached  upon  this  ground — they  differ  as  to  some  of  the  other 
grounds — the  majority  holding  that  he  should  be  impeached  upon 
several  grounds. 

I  desire  to  call  the  attention  of  the  House  to  the  fact  that  all  of  the 
committee  agree  that  he  should  be  impeached  upon  the  ground  that 
I  have  just  referred  to. 

I  regret  that  the  gentleman  from  California  has  gone,  as  I  believe 
he  concurred  in  that  conclusion. 

Mr.  LiTTLEFiELD.  The  gentleman  from  California  is  present. 

Mr.  Clayton.  I  would  like  his  attention. 

Mr.  Little  FIELD.  He  is  listening  to  you. 

Mr.  Clayton.  He  does  not  dispute  it,  then  ? 

Inasmuch  as  it  is  agreed  upon,  and  the  House  doubtless  has  not 
had  an  opportunity  to  read  this  testimony  since  it  was  taken  a  few 
days  ago,  I  desire  now  to  recite  briefly  the  law  and  the  evidence  in 
support  of  it. 

The  act  of  Confess  of  1871,  Revised  Statutes,  section  596,  provides, 
when  a  district  judge  is  assigned  to  hold  court  of  his  district,  that 
*4t  shall  be  the  duty  of  the  district  judge  so  designated  and  appointed 
to  hold  the  district  or  circuit  court  aforesaid  without  anv  other  com- 
pensation than  his  regular  salary  as  established  by  law. 

And  the  act  of  March  3,  1881,  21  Statutes  at  Large,  454,  provides 
that  **so  much  of  section  596,  Revised  Statutes,  as  forbids  the  pay- 
ment of  expenses  of  district  judges  while  holding  court  outside  of  their 
districts  is  hereby  repealed. 

The  act  of  June  11,  1896,  29  Statutes  at  Large,  451,  provides  that — 

For  reasonable  expenses  for  travel  and  attendance  of  dietrict  judges  directed  to  hold 
roart  ouUide  of  their  districts,  not  to  exceed  ten  dollars  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges,  and  such  payment  shall  be  allowed  the  marshal  in 
settlement  of  his  account  with  the  United  States. 

48576—12 9 
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It  is  his  expenses  while  attending  court.  The  gentleman  from 
Iowa  [Mr.  Lacey]  a  while  ago  fell  into  error,  it  seemed  to  me,  when 
be  seemed  to  think  that  the  construction  to  be  put  upon  this  statute 
was  that  the  judge  was  to  have  pay  for  his  attendance.  This  statute 
provides,  I  contend,  for  expenses  for  traveUng  and  expenses  while  in 
attendance,  and  not  for  compensation  for  holding  court.  Now,  I 
submit  it  to  any  lawyer  if  the  statute  does  not  mean  that — for  reaaon- 
able  expenses  for  travel  and  reasonable  expenses  for  attendance  while 
attending  court — his  expenses  incurred  necessarily  in  the  process  of  his 
attendance  upon  the  court ;  not  compensation.  It  would  be  a  sweep 
of  the  imag'mation  to  put  any  other  construction  upon  the  statute. 

Undoubtedly  the  statute  means  actual  expenses  of  travel  and  actual 
expenses  incurred  while  attending  court,  and  the  word  reasonable, 
instead  of  being  an  enlaigement  or  liberalization  of  the  statute,  is  a 
limitation,  ana  restricts  the  actual  expenses  to  reasonable  actual 
expenses. 

The  Speaker  pro  tempore.  The  time  of  the  gentleman  has  expired 

Mr.  LrrrLBFiEi^.  I  ask  unanimous  consent  that  the  gentleman 
may  be  permitted  to  complete  his  remarks. 

The  Speaker  pro  tempore.  Unanimous  consent  is  asked  that  the 
gentleman  may  have  time  to  complete  his  remarks.  Is  there  objec- 
tion ?     [After  a  pause.]     The  Chair  hears  none. 

Mr.  Clayton.  On  the  hearing  of  the  testimonv  by  the  subcom- 
mittee of  the  Judiciary  Committee  it  was  admitted  by  the  counsel  of 
Judge  Swayne  for  him,  the  judge  being  present,  that  Judge  Swayne 
had  made  and  signed  the  certificates  prescribed  by  law  for  the  follow- 
ing sums : 


Name  of  marshal  pay- 
ing voucher. 


OuiUotte. 

Do... 
Love 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 
GuiUotte. 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 

Do... 
Fontelieu. 

Do... 

Do... 

Do... 

Do... 

Do... 
Cooper... 

Do!!! 
Fontelieu. 

Do... 

Do... 
Cooper... 

Grant.!!! 
Cooper... 
Houston., 


Account 
No. 


9349 
9349 
18dS0 
18650 
18650 
26252 
26252 
29482 
35513 
35513 
30910 
30910 
61252 
44704 
44704 
44704 
44704 
61252 
61252 
61252 
61252 
54281 
54397 
54397 
54397 
54.197 
54397 
56988 
50988 
60217 
70206 
70206 
70206 
6M02 
73109 
71960 
78334 
93964 


Place  of  holding  court. 


Baton  Rouge,  La. 
New  Orleans,  La. , 

Waco,  Tex 

Dallas,  Tex 

Graliam,Tex 

Waco,  Tex 

Dallas,  Tex , 

Waco,  Tex 

Dallas,  Tex 

Fort  Worth,  Tex . 

Waoo,Tex 

Dallas.  Tex 

New  Orleans,  La. . 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Birmingham,  Ala. 

do , 

Hunts ville,  Ala... 
New  Orleans,  La. . 

do 

do 

Birmingham,  Ala. 

do 

Tyler.  Tex 

Birmingham,  Ala. 
Tyler,  Tex 


Period  covered  bv  voucher. 


Amooai 

paid. 


Apr.  19  to  May  4, 1895 

May  13  to  Mav  31, 1895. . . . 

30  days  from  Nov.  18, 1895. 
40  days  from  Jan.  21. 1896.. 
2  days  from  Mar.  9jj896. . . 

18  days  from  Apr.  27, 1896. 
36  days  from  MAy  18, 1896. 
28  days  from  Nov.  18, 1896. 
42  days  from  Jan.  11, 1897. . 
12  dajra  from  Mar.  1, 1897. . . 
23  days  from  Apr.  20, 1897 

39  days  from  May  17, 1897. 

19  days  from  Jan.  1, 1896. . . 

40  days  from  Jan.  20, 1888. . 
11  days  from  Mar.  1, 1896. . , 
10  days  from  Mar.  11, 1898.. 
10  days  from  Mar.  22, 1868. 
10  days  from  Apr.  1 ,  1888. . . 
15  days  from  Apr.  16, 1886. . 
10  dajs  from  May  1, 1898. .. 
19  days  from  May  11, 1886. . 
19  days  from  Nov.  21, 1896.. 
10  days  from  Jan.  30, 1899. . 
10  days  from  Feb.  8, 1899. . . 
10  days  from  Feb.  18, 1889. . 
10  days  from  Feb.  28, 1899. . 
10  days  from  Mar.  10, 1899. . 

28  days  from  Apr.  4, 1889. . . 
19  days  from  May  22, 1899.. 

29  days  from  Oct.  9, 1899. . . 
10  days  from  May  24, 1900.. 
10  dajrs  from  June  2, 1900.. . 
5  days  from  June  12, 1900.  •  • 
29  days  from  Sept.  3, 1900. . 
8  days  from  Sept.  3, 1900. . . 

31  dkys  from  Dec.  3, 1900..  ■ 
21  days  from  Sept.  2, 1901 . . 

41  days  from  Jan.  12, 1903.. 


Il« 

ni 


IS 


m 
m 

IS 

m 

m 

ui 

m 
m 

m 


.i 


xt 


m 
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I  will  not  trespass  upon  the  time  of  the  House  hy  reading  the  testi- 
mony, which  was  excellently  stated  and  summanzed  by  the  gentle- 
man from  Pennsylvania  [Mr.  Palmer],  but  I  will  here  insert  it  in  the 
Record. 

And  it  was  admitted  that  he  received  payment  of  $10  per  day 
as  his  reasonable  expenses  for  travel  and  attendance  for  each  day 
that  he  held  court  out  of  his  district.  This  account  shows  that  he 
charged  $10  per  day  for  each  day. 

The  testimony  showed  that  he  paid  for  board  and  lodging  at  Waco, 
Tyler,  and  Dallas,  Tex.,  from  $1.25  to  $3  per  day,  and  that  nis  travel- 
ing expenses  to  and  from  Pensacola  to  each  of  tixese  places  in  Texas 
could  not  in  any  case  have  exceeded  $50.     I  read  from  the  testimony: 

Witnesses  with  whom  Judge  Swayne  boarded  at  Fort  Wortn, 
DaUas,  Tyler,  and  Waco,  in  hotels  and  boarding  houses,  during  the 
times  when  he  held  court  in  those  places,  testified  in  part  as  follows: 

Samuel  Mcnhenny,  having  been  duly  eworn,  testified  as  follows: 

Direct  examination  by  Judge  Liddon  : 

Q.  Give  your  name  in  full.— A.  S.  C.  McHhenny. 
Mr.  HiGGiNS.  What  is  your  first  name? 
The  Witness.  Samuel. 

By  Judge  Luddon: 

Q.  Your  residence? — A.  Dallas,  Tex. 

Q.  Your  business  or  occupation?— A.  I  am  manager  of  the  Oriental  Hotel. 

Q.  How  long  have  you  been  such  manager? — A.  Eight  years. 

Q.  Were  you  such  manager  in  January,  1896?— A.  No;  I  was  in  the  office  in  1896. 
I  was  connected  with  the  house. 

Q.  In  January,  1896?— A.  Yes,  sir. 

Q.  Did  you  kaow  Judge  Charles  Swayne? — A.  Yes.  sir. 

Q.  How  long  have  you  known  him? — A.  Well,  I  aid  not  know  the  judge  until  I 
went  to  the  hotel.  I  was  in  a  former  hotel  there.  He  was  there  when  I  first  went  to 
the  hotel. 

Q.  He  was  at  the  Oriental  when  you  first  went  there? — ^A.  Yes,  sir. 

Q.  You  say  that  was  when?— A.  In  1896. 

Q.  Do  you  know  the  date  in  1896? — A.  The  first  part  of  the  year;  I  don't  know  ex- 
actly the  date — either  January  or  February.    In  January,  I  think  it  was,  some  time. 

Q.  In  January?— A.  Yes,  sur. 

Q.  Do  you  know  whether  Judge  Charles  Swayne  was  at  Hotel  Oriental  in  January, 
1896? — A.  He  was  there  when  I  went  there.  I  went  there  in  the  latter  part  or  middle 
part  of  January. 

Q.  Do  you  know  when  he  left? — A.  No;  I  do  not. 

Q.  Can  you  refresh  your  memory  from  that  memorandum — did  you  make  that 
[submitting  paper]? — A.  The  cashier  or  bookkeeper  made  that 

Judge  Liddon.  I  submit  this  as  an  exhibit: 

Exhibit  F. 

Dallas,  Tex.,  March  5,  1896. 

Mr.  Chat,  Swayne  to  the  Oriental^  Dr. 

[8.  B.  IffoTlhftnny,  manager.] 
March  1  to  3/6,  6  days $16.00 

For  board  month  of  Feb.  9  to  2/29,  201  days 68.  36 

Feb.  1  to  2/9,  81  days 19.80 

Express,  2/3,  .60 60 

Uundry,  2/12,  1.30,  1.10;  3/5,  .75 3.15 

Wine,  etc.,  2/26,  .40 40 

Telegrams,  2/24,  1.15 1.15 

Drugs,  2/6,  1.35 1.36 

110.80 

3/6,  cr.  by  rebate  on  rate |13.  80 

3/6,  cr.  by  cash...- 97.00 

110. 80 
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The  Witness  (continuing).  But  I  looked  over  it. 

Q.  Is  that  his  handwriting? — A.  Yes,  sir. 

Q.  He  is  in  charge  of  the  books  there? — A.  Yes,  sir. 

By  Mr.  Palmer: 

Q.  Did  you  examine  it  to  ascertain  if  it  was  correct  or  not? — A.  Yei»;  I  looked  over 
it  when  he  made  it  off  the  board  book. 

By  Judge  Liddon  : 

Q.  Do  you  know  how  much  he  paid  for  his  board  there  in  January,  1896? — ^A.  I  do 
not;  only  from  this  memorandum. 
Q.  Can  you  tell  from  that  memorandum? — A.  Yes,  sir. 

Exhibit  G. 

Dallas,  Tex.,  January  .*,!,  ]S96. 

Mr.  Chas.  Swayru  to  the  Oriental^  Dr, 
[8.  E.  McUhenny,  manager.] 

For  board  month  of  Jan.  20  to  Jan.  31,  1896 $26.80 

I^un  d  r y ,  20  /  95 95 

Wine,  etc. ,  20/55 50 

28.25 
Cr.  Feb.  5,  1896,  by  chk 28.25 

Q.  How  much  was  it? — A.  According  to  that,  in  January  he  paid  $28.25.  The 
books  correspond  with  this  statement  exactlv;  that  is,  in  January. 

Q.  He  paiM  $28.25?— A.  Yes. 

Q.  Now,  were  you  connected  with  the  same  hotel — vou  said  vou  were — in  JAstch. 
1896?— A.  Yes,  sir. 

Q.  Do  you  know  whether  Judge  Swayne  stopped  at  that  hotel,  then,  in  February 
or  AJarch,  1896?— A.  Yes,  sir. 

Q.  Do  you  know  how  much  he  paid? — A.  He  paid  cash  $97. 

Mrs.  Annie  E.  Russell,  having  neeu  duly  sworn,  testified  as  follows: 

Direct  examination  by  Judge  Liddon: 

Q.  WTiere  do  vou  live?— A.  Tyler,  Tex. 

Q.  How  long  nave  you  been  there? — A.  About  22  years. 

Q.  You  are  engsigod  in  running  a  hotel,  or  have  been,  or  a  boarding  house  there?- 
A.  No,  sir. 

Q.  Have  not  at  all? — A.  No,  sir;  we  just  had  a  very  large  house,  and  during  thi« 
court  Mr.  Butler  came  and  asked  me  if  I  would  take  some  '"f  the  judges  and  lawyas, 
and  I  told  him  I  would.  We  had  a  large  house  and  were  renting  the  rooms.  1  had 
only  been  there  about  two  years. 

Q.  That  was  at  Tyler?— A.  Yes,  sir. 

Q.  Did  Judffe  Swayne  ever  board  with  you  there? — A.  Yes,  sir. 

Q.  Do  you  know  the  date? — A.  No,  sir;  I  did  not  make  any  memorandum  of  it. 
but  it  was  during  that  trial  of  the  bank  there. 

Q.  In  the  United  States  court  room? — A.  Yes,  sir. 

Q.  Do  you  know  in  what  vear  it  was? — A.  It  was  last  year. 

Q.  1903?— A.  Yes,  sir. 

Q.  Do  you  know  what  part  of  the  year— the  early  part  or  the  latter  part? — A.  It  was 
January,  as  well  as  I  can  recollect. 

Q.  I)o  you  know  how  long  he  stayed  with  you? — A.  From  the  beginning  until  the 
the  end.  I  did  not  keep  any  memorandum  of  it  at  all.  He  was  there  from  the  tin* 
the  court  opened  until  it  closed. 

Q.  Y'ou  do  not  know  how  long;  could  not  approximate  the  time? — A.  I  think  it 
was  about  six  weeks  or  more:  I  am  not  sure  about  that. 

Q.  Do  you  know  what  rate  of  board  he  paid  you? — A.  Yes,  sir;  $1.25  a  day. 

Q.  Did  that  include  lodging? — A.  Yes,  sir. 

Mr.  Clayton.  That  included  table  board  and  lodging? 

A.  Yes,  sir;  everything. 

By  Judge  Tjddon: 

Q.  $1.25  a  dav? — A.  Yes,  sir. 

Q.  In  the  early  part  of  the  year  1903  he  was  there  from  four  to  six  weeks?— A.  He 
was  there  during  tne  whole  tenn  of  court. 
Susan  Lyle  Downs,  having  been  duly  sworn,  testified  as  follows: 
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Direct  examination  by  Judge  Tjddon: 

Q.  Where  do  you  reside? — A.  Waco,  Tex. 

Q.  You  are  enga^d  in  the  business  of  keeping  a  boarding  house  or  hotel  there?— 
A.  A  private  boding  house. 

Q.  How  loug*have  you  been  so  engaged,  Madani? — A.  Seventeen  years. 

Q.  Do  you  know  Judge  Charles  Swayne? — A.  Yes,  sir. 

Q.  Has  he  ever  been  a  guest  of  your  house? — A.  I  think  three  terms  of  court.  Of 
course,  I  am  not  sure,  but  that  is  my  recollection. 

Q.  Three  terms? — A.  Three  terms  of  court. 

Q.  Can  you  fix  the  date? — ^A.  No,  sir;  I  can  not. 

Q.  Can  you  say  whether  it  was  since  1895? 

MT,  HiooiNS.  Speak  of  your  own  knowledge  and  without  susgestion. 

A.  I  really  could  not  answer  as  to  the  year  he  was  there.    I  could  not;  do  not. 

By  Judge  Liddon: 

Q.  You  can  not  say  how  many  years,  or  approximate  how  many  years  ago? — A.  If 
you  can  tell  when  Judge  Rector  was  disabled,  I  could  tell  you,  but  otherwise  I  can  not. 

Q.  It  was  while  he  was  holding  United  States  court? — A.  Yes,  sir. 

Q.  And  he  stopped  with  jrou  three  terms? — A.  Yes,  sir. 

Q.  Did  you  ever  know  him  to  hold  United  States  court  there  at  any  other  time 
except  the  three  times  he  stopped  with  you? — A.  No;  I  don't  remember  it. 

Q.  Do  you  know  how  long  he  stopped  with  you  at  the  time  he  was  there? — A.  No, 
sir  j  I  do  not.  I  know  he  was  at  the  term  of  court,  but  I  never  made  any  memorandum 
of  It. 

Q.  During  a  term  of  court  three  times? — A.  I  think  so. 

By  Mr.  Clayton: 

Q.  Do  you  mean  the  term  while  the  court  was  lasting,  the  whole  session  of  the 
court? — ^A.  Yes. 
Q.  Not  just  for  a  day  and  then  a  day? — A.  Oh,  no. 

By  Judge  Liddon: 

Q.  You  can  not  approximate  how  long  he  would  stay  at  a  time? 
Mr.  Pauher.  About? 
A.  I  reallv  do  not  know. 

By  Mr.  Clayton: 

Q.  Was  he  a  transient,  or  did  he  stay  a  day  or  half  a  day? — A.  He  stayed  during 
the  whole  term.     I  sup|)O0e  probably  from  three  to  five  weeks  potjsibly. 
Judge  Liddon.  At  a  time? 
A.  Yea. 
Mr.  Clayton.  That  i?,  to  the  best  of  your  recollection,  from  three  to  five  weeks? 

By  Judge  Liddon  : 

Q.  Do  voti  know  what  rates  you  charged  him  for  board? — A.  At  the  rate  of  $40 
for  himself  and  $65  for  himself  and  wife. 

By  Mr.  Clayton: 

Q.  W^at  is  thatt  per  month? — A.  Per  month.  I  do  not  want  to  do  any  injustice 
^ere.    That  is  to  the  best  of  my  knowledge. 

By  Judge  Liddon  : 

Q.  And  $65  per  month  when  he  had  hia  wife  with  him? — A.  Yes,  sir. 

Q.  Are  those  your  best  rates? — A.  Yes,  pir. 

Q.  All  you  ever  charged? — A.  Ye«.  sir. 

Q.  You  said  he  wa?  there  sometimp:^  without  hia  wife? — A.  I  think  two  terms 
without  Mrd.  Swayne;  one  term  with  her. 

Q.  When  he  was  there  without  her  it  was  $40  a  month,  or  $65  for  the  two? — A.  Ye?, 
sir. 

Q.  That  included  room  a'  well  a^  board? — A.  Room  and  board. 

Q.  Was  it  winter  or  summer  that  he  was  there? — A.  I  am  not  sure  whether  it  was 
two  fall  terms  or  two  spring  terms  of  court.  There  was  one  term  and  then  two  of 
the  other. 

Let  me  again  sa\  that  the  statute  which  allowed  these  expenses 
seems  to  be  too  plain  to  admit  of  any  double  construction.  '* Rea- 
sonable expenses  *  *  *  not  to  exceed  $10  per  day  each/'  means 
actual  expenses  incurred,  and  there  is  but  one  qualification,  and  that 
is   that    the   expenses   shall  be  reasonable  and  not  unreasonable, 
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although  actual  expenses  reasonable;  that  is,  necessary  and  ordinary 
expenses. 

In  Dunwoody  v.  United  States  (22  C.  Cls.,  269,  278)  it  was  held: 

''Expenses/'  as  used  in  an  act  appropriating  money  for  salaries  and  expienees  of 
the  National  Board  of  Health,  means  those  expenses  which  are  necesBarily  incident 
to  the  work  directed  to  be  done,  including  payment  for  clerk  hire  or  office  rent. 

And  in  Heublein  v.  City  of  New  Haven  (54  Atl.,  298,  299;  75 
Conn.,  545)  it  was  held  that — 

The  word  "expenses,"  as  used  in  a  city  charter  providing  that  the  selectmen  sfaaU 
receive  a  certain  sum  per  hour  for  the  time  spent  m  their  auties  and  their  necesBary 
expenses,  means  something  due  to  the  selectman  for  money  paid  by  him  or  debt 
incurred  by  him  necessarily  in  the  performance  of  his  duty. 

I  read  in  the  hearing  of  the  House  these  cases  construing  statutes 
allowing  expenses  and  fees,  and  I  promised  the  House  at  that  time 
to  refer  to  another  case,  that  of  Shields  against  The  United  States, 
constnung  a  statute  allowing  fees.  In  the  United  States  v.  Shields 
(153  U.S.,  p.  91)  it  is  said: 

It  is  true  in  the  present  case  that  the  district  attorney  has  made  no  claim  for  a  per 
diem  allowance  for  Sunday,  but  it  certainly  can  not  be  held  that  this  left  it  optional 
with  him  to  waive  his  per  diem  fee  and  take  mileage  to  and  from  his  home  in  lieu 
thereof,  as  a  matter  of  pleasure  or  convenience  to  himself,  especially  when  ihe  mile- 
age exceeded  the  per  diem  allowance.  Fees  allowed  to  public  officers  are  matien 
w  strict  law,  dependinjg  upon  the  very  provisions  of  the  statute.  They  are  not  open 
to  equitable  construction  oy  the  courts  nor  to  any  discretionary  action  on  the  pttrt 
of  the  officials. 

I  believe  that  Judge  Swayne  has,  under  the  guise  and  pretense  of 
alleged  expenses,  charged  the  Government  on  different  occasions  veiy 
material  sums  of  money  in  excess  of  what  his  expenses  were.  Cer- 
tainly this  is  a  grave  misconduct  in  office.  In  the  ordinary  and 
parliamentary  sense  it  constituted  a  high  misdemeanor  and  an 
impeachable  offense.  It  was  dishonest  and  corrupt  and  authorizes 
his  impeachment,  conviction,  and  removal  from  office. 

But  while  he  is  impeachable  for  this  offense  without  any  special 
statute  denouncing  such  conduct  to  be  a  crime,  it  so  happens  that 
there  is  a  positive  law  forbidding  such  conduct  and  making  it  a 
crime.  Section  5438  of  the  Revised  Statutes  covers  this  case,  and 
it  is  in  this  language : 

Every  person  who  makes  or  causes  to  be  made,  or  presents  or  causes  to  be  presented 
for  payment  or  approval,  to  or  by  any  person  or  officer  in  the  civil,  military,  or  navil 
service  of  the  United  States,  any  claim  upon  or  against  the  Government  of  the  United 
States,  or  any  department  or  omcer  thereof,  knowing  such  claim  to  be  false,  fictitioii& 
or  fraudulent,  or  who,  for  the  purpose  of  obtaining  or  aiding  to  obtain  the  payment  cf 
approval  of  such  claim,  makes,  uses,  or  causes  to  be  made  or  used,  any  false  bill,  receipt, 
voucher,  roll,  account,  claim,  certificate,  affidavit,  or  deposition,  knowing  the  same  to 
contain  any  fraudulent  or  fictitious  statement  or  entry,  or  who  enters  into  any  agree- 
ment,  combination,  or  conspiracy  to  defraud  the  Government  of  the  United  States,  cr 
any  department  or  officer  thereof,  by  obtaining  or  aiding  to  obtain  the  payment  or  ^low- 
ance  of  any  false  or  fraudulent  claim,  or  who,  having  charge,  possession,  ciistody,  or 
control  of  any  money  or  other  public  property  used  or  to  be  used  in  the  military  & 
naval  service,  who,  with  intent  to  defraud  the  United  States  or  willfully  to  conceal 
such  money  or  other  property,  delivers  or  causes  to  be  delivered,  to  any  other  person 
having  authority  to  receive  the  same,  any  amount  of  such  money  or  other  propierty  les 
than  that  for  which  he  received  a  certification  or  took  a  receipt,  and  every  ])erBos 
authorized  to  make  or  deliver  any  certificate,  voucher,  receipt,  or  other  paper  certifying 
the  receipt  of  arms,  ammunition,  pro\'i8ion8,  clothing,  or  other  property  ao  used  or  to 
be  used,  who  makes  or  delivers  the  same  to  any  other  person  without  a  full  knowledge  of 
the  truth  of  the  facts  stated  therein,  and  with  intent  to  defraud  the  United  States,  and 
every  person  who  knowinely  purchases  or  receives  in  pledge  for  any  obli^tion  cff 
indebtedness  from  any  soldier,  officer,  sailor,  or  other  person  called  into  or  emplo}*^ 
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in  the  military  or  naval  service  any  arms,  equipments,  ammunition,  clothes,  military 
stores,  or  other  public  property,  such  soldier,  sailor,  officer,  or  other  person  not  having 
the  lawful  right  to  pledge  or  sell  the  same,  every  person  so  offending  in  any  of  the 
matters  set  forth  in  this  section  shall  be  imprisoned  at  hard  labor  for  not  less  than  one 
nor  more  than  ive  years,  or  fined  not  less  than  one  thousand  nor  more  than  five 
thousand  dollars. 

And  in  The  State  v.  Moore  (57  Tex.,  320)  and  Wharton  County  v. 
Ahldag  (84  Tex.,  15)  the  doctrine  is  there  also  maintained  that 
statutes  allowing  fees  must  be  strictly  construed  and  against  the 
claimant. 

Now,  Mr.  Speaker,  as  the  time  is  limited  and  at  the  suggestion  of  the 
chairman  of  tne  committee,  I  shall  not  proceed  with  all  I  had  to  say 
upon  this  subject.     I  thank  the  House  for  its  considerate  attention. 

Mr.  Hunt.  Will  the  gentleman  give  us  information  as  to  whether 
Judge  Swayne  was  a  resident  of  tne  State  when  he  was  appointed 
judge  ? 

Mr.  Clayton.  He  said  at  the  time  he  was  appointed  that  he  had  a 
home  at  Elissimmee,  Fla.,  and  after  he  was  appointed  he  moved  to  St. 
Augustine,  took  and  occupied  a  house  there,  and  he  claims  that  his 
residence  was  there;  but  the  case  is  entirely  lacking  of  any  evidence 
to  show  that  after  the  district  was  changed  and  St.  Augustine  excluded 
from  the  northern  district  he  ever  acquired  a  residence  in  the  district, 
either  at  Pensacola  or  Tallahassee,  m  the  northern  district  as  now 
existing. 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  I  have  listened  with  a 
great  deal  of  interest  to  the  arguments  presented  by  the  gentleman 
&om  Pennsylvania  [Mr.  Palmerjand  by  tne  gentleman  from  Alabama 
[Mr.  Clayton].  I  was  a  member  of  the  subcommittee  appointed  by  the 
Committee  on  the  Judiciary  to  investigate  the  charges  preferred  in  this 
House  by  resolution  against  Judge  Charles  Swayne,  of  the  northern 
district  of  Florida.  We  went  to  Florida  for  the  purpose  of  taking  the 
testimony  of  witnesses,  and  after  a  number  of  days  of  careful  consider- 
ation of  the  same  we  were  unable  to  agree,  not  alone  on  the  facts,  but 
whether  or  not  the  charges  made  were  of  such  a  character  as  would 
warrant  us  in  recommending  impeachment  proceedings.  And  it  is  on 
some  of  these  charges  that  1  desire  briefly  to  address  this  House.  I 
consider  this  one  oi  the  most  serious  occasions  that  can  come  before 
this  honorable  body.  We  are  charged  with  a  grave  duty,  and  we 
ought  to  discharge  it  conscientiously,  without  any  feelings  of  malice 
or  prejudice,  and  weigh  the  matter  with  great  candor  and  care  in  order 
that  no  injury  shall  be  done  to  anyone.  In  this  spirit  I  have  examined 
the  evidence  in  this  case  carefully,  and  until  recently  I  have  been  un- 
able to  find,  on  the  charges  preferred  by  the  resolution  against  Judge 
Swayne,  any  evidence  or  any  facts  that  would  warrant  us  in  finding 
sufficient  grounds  on  which  to  impeach  him.  The  following  resolution 
was  offered  here  and  passed  in  December  last: 

Resolved,  That  the  Committee  on  the  Judiciary  be  directed  to  inauire  and  report 
wheUier  the  action  of  this  House  is  requisite  concerning  the  official  misconduct  of 
Charles  Swayne,  judge  of  the  United  States  district  court  for  the  nothem  district  of 
Florida,  and  say  whether  said  judge  has  held  terms  of  his  court  as  required  by  law; 
whether  he  has  continuously  and  persistently  absented  himself  from  the  said  State, 
and  whether  his  acts  and  omissions  m  his  office  of  judge  have  been  such  as  in  any  degree 
to  deprive  the  people  of  Uiat  district  of  the  benefits  of  the  court  therein  to  amount  to  a 
denial  of  justice;  whether  the  said  judge  has  been  guilty  of  corrupt  conduct  in  office, 
and  whether  his  administration  of  hip  office  has  resulted  in  injury  and  wrong  to  litigants 
df  hiii  court. 
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Before  proceeding  to  take  testimony  under  this  resolution,  which 
appears  to  be  quite  general  m  its  terms,  the  committee  calied  upon 
Kepresentative  Lamar  of  Florida,  the  author  of  the  resolution,  to 
specify  more  particularly  the  grounds  which  were  relied  upon. 
In  response  to  that  request  13  specifications  were  preferred,  ana  we 
started  to  take  evidence  on  the  same.  It  was  not  until  a  few  days  ago 
that  there  was  injecCled  into  the  case  two  distinct  matters  whicn  were 
not  referred  to  in  the  resolution  or  referred  to  in  the  specifications 
furnished  by  Mr.  Lamar  of  Florida.  But  I  undertake  to  say  that, 
notwithstanding  these  matters  were  brought  up  at  the  last  moment, 
they  having  been  but  recently  brought  to  the  attention  of  this  House, 
it  is  proper  to  consider  them,  although  not  referred  to  in  the  resolution. 
To  tnat  matter  I  shall  address  myself  later  on. 

Of  these  13  specifications  all  were  abandoned  except  three  or  four. 
The  question  of  residence,  the  question  of  the  rightful  or  wrongful 
act  01  finding  O'Neal  guilty  of  contempt,  the  Question  involving  tfie 
Hoskins  matter,  and  the  finding  of  Beiden  ana  Davis  guilty  of  con- 
tempt were  considered  by  a  majoritv  of  the  Judiciary  Comniittee 
sufficient  to  warrant  a  report  in  favor  of  impeacmnent.  And, 
inasmuch  as  the  gentleman  from  Pennsylvania  [Mr.  Palmer]  and  the 
gentleman  from  Alabama  [Mr.  Clayton]  have  only  considered  those 
grounds,  I  will  only  call  your  attention  to  them  as  I  understand 
them. 

First,  take  the  question  of  residence.  In  1885  Judge  Swajrne 
moved  from  Pennsylvania  to  the  State  of  Florida,  established  a  home 
there,  and  commenced  the  practice  of  the  law.  In  1889  or  1890  he 
was  appointed  district  judge  of  the  northern  district  of  Florida. 
He  moved  his  family  to  St.  Augustine,  that  being  a  city  within  his 
district.  He  resided  there  continuously  during  several  years  until 
there  arose  a  strong  political  feeling  in  that  State,  which  finally  re- 
sulted in  the  changmg  of  the  lines  of  the  district  and  legislating  him 
out  of  Jacksonville  and  St.  Augustine.  After  this  was  done  he  was 
no  longer  residing  in  his  district.  What  did  he  do  ?  The  question  of 
residence  now  arises.  Judge  Swayne  tells  us  that  he  knew  the  law  re- 
quired him  to  reside  within  nis  district.  It  is  to  his  intention,  coupled 
with  his  acts,  that  we  are  to  look  to  see  whether  or  not  such  residence 
was  established.  He  says  he  went  at  once  to  Pensacola  and  regis- 
tered at  the  Escambia  Hotel  as  from  that  city.  He  spoke  to  the  clerk 
of  his  court,  asking  him  to  try  and  find  for  him  a  suitable  place  in 
which  to  live.  He  also  called  upon  Capt.  Xorthrup,  a  prominent 
citizen  of  Pensacola,  to  try  and  nnd  for  him  such  a  place.  These 
gentlemen  tell  us  that,  acting  at  his  suggestion,  for  three  years  they 
sought  to  find  a  suitable  house  in  that  city  where  Judge  Swayne  mi^ht 
make  his  home.  During  this  time  he  was  living  in  the  Escai^ia 
Hotel  or  with  Capt.  Xorthrup.  He  had  a  room  there  which  was 
known  as  ** Judge  Swayne's  room.'*  His  family  visited  him.  there: 
and  the  law  is  that  when  a  person  holds  an  office  during  good  behavior 
the  presumption  is  that  he  resides  within  the  district  where  he  is  to 

Jerform  the  duties  of  his  office.     So  that  this  presumption  attaches  in 
U(l|je  Swayne's  case. 
Xot  only  did  he,  through  his  friends  and  himself,  seek  to  hire  or 
rent  a  place,  but  he  went  so  far  as  to  make  arrangements  to  build  a 
house  tnat  he  niiirht  live  in. 
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This  continued  for  sereral  years,  until  in  1890  he  finally  succeeded 
in  renting  the  Simmons  house.  He  moved  his  furniture  there,  he 
took  his  family  there,  he  resided  there,  he  made  his  home  there;  not 
all  the  time,  but  there  was  his  abiding  place.  He  had  no  home  in 
Guyencourt,  he  had  no  home  in  Pennsylvania,  he  had  no  home  any 

Elace  in  the  world  excepting  in  Pensacola,  Fla.  There  is  where  his 
ome  was;  he  paid  taxes  on  his  furniture,  or  his  wife  did;  he  paid  his 
insurance  and  ne  stayed  there.  It  seems  to  me  this  must  go  to  show 
the  intent  on  his  part  to  make  that  city  his  home,  and  that  city  is 
within  his  district. 

Now,  in  1893  his  wife  purchased  a  piece  of  property  in  Pensacola 
for  a  home.  Shortly  afterwards  they  moved  into  this  place  and 
made  their  home  there.  It  has  been  said  that  he  did  not  reside  on  this 
piece  of  property.  Judge  Swayne  in  his  own  statement  says  that  he 
did.  You  have  only  to  read  his  own  statement  to  show  that  he  did. 
It  is  sworn  to  by  Marsh  and. others  that  he  did  reside  in  this  home  where 
his  furniture  was.  Does  not  that  go  to  make  up  a  residence  ?  The 
prosecution  submitted  to  us  names  of  a  number  of  uatnesses  to  prove 
that  he  lived  in  Guyencourt,  Del.  We  called  upon  them  to  bring 
these  witnesses  here  to  be  examined,  and  notwithstanding  the  asser- 
tion that  was  made,  not  a  single  witness  from  Delaware,  where  they 
try  to  make  you  believe  he  lived,  was  brought  before  the  committee, 
and  they  sent  men  into  that  territory  to  investigate  and  find  out, 
so  as  to  swear  to  it. 

Now,  if  he  lived  in  Delaware,  if  he  had  his  personal  property  in 
Delaware,  if  he  had  his  home  in  Delaware,  his  neighbors  and  hia 
friends  must  have  known  it.  But,  with  all  the  efforts  and  industry 
of  these  gentlemen  touching  this  matter,  they  were  unable  to  bring 
before  the  committee  a  single  witness  who  would  testify  that  Judge 
Swayne  resided  or  had  a  home  in  Delaware.  They  sa^  that  he 
did  not  pay  taxes,  that  he  did  not  vote  in  his  district.  These  facts 
are  not  nece&sary  in  order  to  establish  a  residence,  or  to  fix  one^s 
intent.  Many  men  living  in  the  South  do  not  pay  taxes  and  do 
not  vote,  altnough  they  were  bom  and  have  tneir  homes  there. 
This  is  true  also  of  the  North.  It  is  no  evidence  at  all  of  what  his 
intention  was  that  he  did  not  pay  taxes  or  vote.  When  Judge 
Swayne  went  off  to  a  place  outside  of  his  district  to  hold  court.  He 
registered  'X'harles  Swayne,  Pensacola,  Fla.";  and  that  was  long 
before  he  knew  that  these  impeachment  proceedings  were  coming 
on ;  long  before  they  were  ever  spoken  of  or  mentioned. 

Suppose  that  a  gentleman  here  going  into  another  city,  myself, 
for  instance,  should  register  ''Eureka,  Cal.,''  as  I  always  do  without 
any  thought  of  the  future,  would  not  that  be  strong  evidence  of 
where  I  considered  my  home  to  be  ?  This  is  what  Judge  Swayne 
did.  Now,  in  face  of  thit  fact,  in  face  of  the  fact  that  he  reauested 
that  his  name  be  placed  on  the  great  register,  in  face  of  tne  fact 
that  he  had  two  men  trying  to  find  him  a  home,  in  face  of  the  fact 
that  he  tried  to  build  a  home,  in  f^ce  of  the  fact  that  at  last  he  did 
buy  one — or  his  wife  did — and  that  he  moved  his  family  into  it  long 
before  these  proceedings  commenced,  can  we  now  say  that  he  has 
violated  the  laws  of  his  country,  that  he  has  not  been  a  resident 
of  his  district,  and  that  he  ought  to  be  impeached  therefor? 

Why,  suppose  the  only  Question  before  this  body  was  the  question 
of  residence,  and  you  naa  the  statement  made  by  Judge  Swayne 
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and  witnesses  in  his  behalf,  would  this  House  for  one  moment  impeach 
him  on  that  ground  alone  ?    Certainly  not,  because  it  is  not  sufficient. 

Mr.  Palmer.  Will  the  gentleman  allow  me  an  interruption  ? 

Mr.  GiLLETT  of  California.  Certainly. 

Mr.  PALMBft.  Will  the  gentleman  state  how  many  days  Judge 
Swayne  was  actually  in  the  district  for  the  first  six  years  ? 

Mr.  GiLLETT  of  California.  I  do  not  know  how  many  days  he  was 
in  the  district,  and  no  member  of  the  committee  knows.  It  ap}>ear8 
that  he  held  court  a  certain  number  of  days,  but  when  a  man  is  in 
a  place  he  is  not  all  the  time  holding  court.  I  do  not  know  how 
many  days  he  was  down  there  except  when  he  was  holding  court. 
I  say  it  makes  no  difference  if  he  was  not  there  more  than  20  days; 
he  might  be  $>omewhere  discharging  the  duties  of  his  office,  and  he 
would  not  lose  his  residence  for  that  reason.  When  he  was  away 
trying  cases  in  his  circuit  or  visiting  his  aged  mother  in  Guvencourt, 
was  he  getting  a  residence  somewhere  else?  Was  he  establishing  a 
home  in  some  other  country  ?  No ;  the  records  show  that  he  was  in 
Florida  and  Alabama  and  in  Texas,  directed  to  go  there  and  hold 
court,  and  when  he  was  there  he  was  discharging  his  duty  to  the 
best  of  his  ability. 

Mr.  Palmer.  Will  the  g:entleman  answer  another  question  ? 

Mr.  GiLLETT  of  California.  With  pleasure. 

Mr.  Palmer.  Does  not  the  tes^timony  show  that  the  only  time  he 
was  in  the  State  of  Florida  was  when  his  court  was  in  session^  and 
does  not  the  testimony  show  that  that  was  an  average  of  61  days 
a  year  ? 

Mr.  GiLLETT  of  California.  I  do  not  understand  it  that  way.  I 
understand  that  we  took  a  number  of  days  from  the  docket  of  the 
court  when  the  court  was  called  and  found  that  he  held  court  there  on 
an  average  of  61  days  a  year.  We  found,  also,  that  he  was  holding 
court  in  other  States  and  districts  on  an  average  of  about  seven 
months  a  year,  and  this  shows  where  he  was  at  least  a  great  part  ot 
the  time. 

Mr.  Palmer.  Mr.  Speaker,  may  I  ask  the  gentleman  another 
question  ? 

Mr.  GiLLETT  of  California.  Yes ;  the  gentleman  can  ask  as  many  as 
he  pleases. 

Mr.  Palmer.  Does  not  the  testimony  show  that  he  held  court  on 
an  average,  during  the  eight  years  from  1894  to  1903,  93  days  a  year, 
and  where  was  he  during  the  other  212  days? 

Mr.  GiLLETT  of  California.  The  testimony  shows  that  in  1895  he 
held  court  three  months — ^April,  May,  November,  December — outside 
of  his  district — not  all  the  days  during  those  months,  but  in  those 
months  in  1895.  In  1896  the  evidence  shows  that  in  January,  Feb- 
ruary, March,  April,  June,  November,  December — eight  months — he 
held  court  outside  of  his  district,  being  sent  there  by  judges  superior 
to  him.  Tn  1897  the  record  shows  that  during  the  months  of  January, 
Febniary,  March,  April,  June,  July — seven  months — ^he  held  court  m 
those  other  States,  and  the  record  also  shows  that  in  1899,  durii^  the 
months  of  January,  February,  March,  April,  May,  June,  October, 
November — cijjht  months — he  held  court  in  these  other  States,  hav- 
mg  been  sent  there  by  his  superiors.  In  1900  the  evidence  shows  he 
held  court  during  January,  May,  June,  September,  October,  Novem- 
ber— six  months — out  of  his  district;  and  in  1903,  January  and  Feb- 
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ruary.  I  shall  not  contend  that  every  day  from  the  first  of  the  naonth 
to  the  last  he  was  sitting  there  holding  court,  but  I  do  contend  that 
during  those  months  he  was  going  bacK  and  forth  to  those  courts  and 
discharging  his  duties  as  a  judge,  and  rendering  his  decisions;  and  I 
also  say  that  because  a  judge  was  absent  for  that  reason  it  is  no  argu- 
ment  that  he  had  no  residence  in  Florida,  where  he  came  from.  Why, 
when  he  was  directed  to  hold  court,  the  order  would  go  out  that  Judge 
Swayne,  of  the  northern  district  of  Florida,  whose  residence  is  at  Pen- 
sacola,  should  go  and  hold  court  in  these  different  districts,  and  yet 
the  gentlemen  are  seeking  to  impeach  this  man— this  judge-simply 
because  he  did  not  pay  taxes,  he  did  not  vote,  and  was  not  in  his  dis- 
trict all  of  the  time.  He  was  there  whenever  his  court  business 
demanded  that  he  should  be  there.  There  is  no  evidence  that  any- 
body suffered  any  injury  by  reason  of  the  fact  that  he  was  not  there. 
His  docket  was  kept  clean  all  the  time,  and  he  was  sent  out  of  his 
district  to  hold  court  because  he,  of  all  the  other  judges,  was  the  least 
busy;  because,  on  account  of  poUtical  troubles,  a  large  part  of  his 
district  had  been  cut  off,  and  which  ought  to  be  restored.  So  much 
for  the  question  of  residence. 

Mr.  Stephens  of  Texas.  Mr.  Speaker,  will  the  gentleman  answer  a 
question  ? 

Mr.  GiLLETT  of  California.  Yes. 

Mr.  Stephens  of  Texas.  I  read  in  the  Boston  Globe,  of  December 
12,  yesterday,  that  Judge  Swayne  himself  states  that  on  an  average 
of  the  last  seven  years  he  has  held  court  only  60  days  while  in  the  dis- 
trict, and  outsiae  of  the  district  93  days.  Is  that  approximately 
correct  ? 

Mr.  GiLLETT  of  Cahfornia.  I  do  not  know. 

Mr.  Stephens  of  Texas.  That  comes  from  the  judge  himself,  this 
statement  in  the  Boston  Globe. 

Mr.  GiLLETT  of  California.  That  may  all  be  true,  but  can  you 
impeach  a  man  when  you  have  cut  down  his  district  for  political  rea- 
sons, so  that  he  has  no  business  in  it,  and  say  that  because  he  only 
held  court  60  days  a  year  that  he  did  not  reside  there  ?  If  he  had  had 
business  in  his  district,  he  would  have  remained  there  and  discharged 
it.  It  is  because  he  had  no  business  there,  because  he  could  be  sent 
abroad,  that  they  chased  him  from  Alabama  away  dow^n  through 
Texas  nearly  every  month  in  the  year,  as  shown  by  the  record;  and 
there  is  no  complaint  that  he  did  not  discharge  his  duties  well.  I 
believe  that  this  charge  of  nonresidence  ought  not  to  be  considered  for 
one  moment  by  this  honorable  body.  I  do  not  believe  it  has  been 
established.  A  crime  has  been  charged,  and  it  is  a  crime,  if  this  charge 
is  true,  which  must  be  established  beyond  all  reasonable  doubt  and  to 
a  moral  certainty.  You  can  not  guess  at  it.  It  is  a  crime  under  the 
statute  for  a  judge  not  to  reside  in  his  district,  and  it  must  be  tried 
as  crimes  are  tried,  and  I  submit  it  is  not  j)roved  beyond  a  reasonable 
doubt  that  Judge  Swayne  never  had  a  residence  in  northern  Florida. 
He  always  returned  to  his  district  when  away,  either  on  business  or 

Eleasure,  because  it  w^as  his  home,  the  place  where  he  was  to  discharge 
is  official  duties.  It  is  true  that  he  went  to  Guyencourt,  Del.,  during 
the  summer.  His  mother  had  a  homestead  there,  where  she  and  her 
husband  had  resided  for  many  years.  She  is  an  old  and  feeble  lady. 
And  because,  in  the  heat  of  tne  summer,  when  the  rest  of  the  judges 
of  the  South  are  taking  their  vacations.  Judge  Swayne  went  back  to 
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his  mother's  place,  in  Guyencourt,  Del.,  to  the  old  homestead,  to  visit 
and  be  with  her,  to  sav  that  he  lost  his  residence  in  Florida  and  gained 
one  in  Delaware  is  absurd.  Who  ever  heard  of  his  voting  in  Dela- 
ware? 

Now,  on  the  question  of  Belden  and  Davis,  the  majority  of  the 
committee  recommend  that  Judge  Swayne  be  impeached  because  of 
his  wrongful,  unlawful,  and  arbitrary  conduct  in  imposing  a  judgment 
of  contempt  against  those  two  lawyers  in  his  court. 

Let  us  look  at  the  facts  out  of  which  this  controversy  arose.  There 
was  a  case  pending  in  Judge  Swayne's  court  which  was  termed  the 
'*  Florida  McGuire  case.''  The  land  involved  in  the  case  was  described 
as  a  large  tract  of  land  running  from  trees,  upstream,  etc.,  the  descrip- 
tion bemg  so  indefinite  that  no  surveyor  could  locate  it.  This  case 
was  pendmg  in  his  court.  During  the  summer  his  wife  was  seeking 
to  buy  some  property  of  Thomas  Watson  &  Co.  Among  this  property, 
which  she  was  seeking  to  purchase  in  her  o>\ti  right,  was  a  block  called 
"block  91,"  and  deeds  were  made  out  in  her  favor  and  sent  to  Judge 
Swayne,  at  Guyencourt,  where  he  then  was.  A  quitclaim  deed  was 
offered.  Now,  Judge  Swayne  could  have  had  no  knowledge  of  the 
fact  that  this  block  91  was  within  the  tract.  It  was  a  block  described 
like  many  other  lots  and  blocks  were  described,  and  there  was  nothing 
in  the  pleadings  that  would  indicate  or  call  to  his  attention  or  raise 
the  least  suspicion  that  this  particular  block  of  land  was  involved  in 
the  suit;  but  as  soon  as  inquiry  was  made,  as  soon  as  he  learned  it  was 
involved  in  the  land  which  he  was  trying  the  title  to  he  told  Thomas 
Watson  &  Co.  he  would  not  take  it.  His  wife  did  buy  the  other  two 
pieces  of  property,  but  this  piece  of  property  was  absolutely  excluded. 
This  is  all  Judge  Swayne  could  do.  He  never  bought  it.  He  never 
owned  it.  He  never  was  in  possession  of  it,  and  as  soon  as  he  found 
it  was  involved  in  litigation  pending  before  his  court  that  was  the  end 
of  it.     Now,  along  in  the  fall 

Mr.  LiTTLEFiELD.  Right  there,  there  is  not  a  thing  in  the  record 
that  indicates  that  he  even  knew  it  was  included  in  the  tract  he  was 
negotiating  for. 

Mr.  GiLLETT  of  California.  Nothing  at  all;  there  was  no  evidence 
showing  that  fact.  The  description  of  the  property  would  not  tell 
it  to  him.  He  could  not  read  tiie  complaint  and  know  it.  Immedi- 
ately after  it  came  to  liis  notice  he  advised  the  agents  of  the  owner 
that  he  would  not  take  it.  Now,  Judge  Belden,  Judge  Davis,  and 
Judge  Paquet  wrote  to  him  asking  hmi  to  recuse  himself  on  the 
ground  that  he  was  an  interested  party.  He  very  soon  left  for  Pen- 
sacola,  and  he  did  not  answer  this  letter;  but  the  first  day  court  was 
called  and  all  interested  parties  were  present  in  court  Judge  Swa\aie 
brought  the  matter  up  and  made  a  statement  in  their  presence  con- 
cerning this  matter.  Now,  I  will  give  the  testimony  of  Jucige  Blount, 
one  of  the  leading  lawyers  of  Florida,  on  this  subject.  This  is  the 
evidence. 

Mr.  Henry  of  Texas.  Will  tlie  gentleman  permit  an  interruption  I 
What  date  was  it  the  judge  made  his  first  statement  in  reference  to 
this  land  ? 

Mr.  GiLLETT  of  California.  This  date  was  immediately  upon  his 
coming  to  Pensacola.  Immediately  on  opening  court  in  the  presence 
of  the  attorneys  for  the  plaintiff  in  that  action,  and  I  want  to  read 
from  the  testimony  of  Judge  Blount,  who  was  an  attorney  for  the 
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defendant  on  that  occasion  and  was  present  in  the  court  and  heard 
his  statement. 

Mr.  Henry  of  Texas.  What  was  the  day  of  the  week  and  day  of 
the  month  he  made  that  statement  ?  He  made  two  statements,  and 
I  want  to  get  that  clearly  before  the  Hoyse. 

Mr.  GiLLETT  of  California.  On  November  the  5th,  in  open  court. 

TESTIMONY   OP  MR.  BLOUNT. 

The  jud^  stated  that  he  not  purchased  any  such  land;  that  his  wife  had,  through 
him,  negotiated  for  the  purchase  of  a  block  of  that  tract,  but  when  the  deed  was  sent 
to  close  the  trade  he  saw  it  was  a  quitclaim  and  he  asked  why  a  warranty  deed  had  not 
been  given.  The  reply  by  Watson  &  Co.,  Edgar's  agents,  was  that  the  reason  a  war- 
lanty  deed  was  not  given  was  because  this  land  was  in  controversy  in  this  suit,  and 
he  did  not  care  to  give  a  wananty.  Judge  Swayne,  learning  this,  caused  the  deed  to 
be  returned,  and  while  there  was  not  a  formal  application  to  recuse  himself,  he  would 
try  the  case. 

Now,  I  submit  that  is  ri^ht.     Wliat  is  wrong  about  it  ?    He  did  not 
own  the  land;  he  never  did  own  the  land;  no  member  of  his  family 
owned  it-;   he  had  no  interest  in  it  whatever.     That  case  was  there 
in  his  court  and  witnesses  had  been  summoned  there  to  try  it,  and, 
moreover,  these  lawyers  asked  him  to  recuse  himself  on  the  ground 
that  he  had  an  interest  in  it;   and,  having  none,  it  was  his  duty  to 
proceed  to  try  the  case.     It  being  his  duty  to  try  the  case,  having  no 
interest  in  it  at  all,  he  said  that  he  would  proceed  with  the  criminal 
calendar  called,  and,  as  the  criminal  calendar  would  be  finished  that 
w^eek,  the  civil  cases  would  come  up  on  the  Monday  following.     The 
only  civil  case  on  the  docket  was  the  Florida  McGuire  case,  and  they 
asked  on  Saturday  afternoon  for  a  continuance  until  Thursday — that 
is,  the  attorneys  for  the  plaintiff,  Belden,  Davis,  and  Paquet.     This 
was  resisted  by  Mr.  Blount,  attorney  for  the  defendant.     He  said  that 
his  case  had  been  tried  about  11  times  and  the  witnesses  all  resided 
within  30  minutes'  walk  of  the  courthouse;  that  he  had  his  Avitnesses 
ready  and  he  was  ready  to  proceed  to  trial  and  that  there  was  no 
occasion  why  the  jurv  snoulci  be  held  over  until  Thursday,  when  the 
witnesses  were  all  at  nand.    Judge  Swayne  said:  ''I  will  not  continue 
the  case  until  Thursday.     This  matter  will  go  over  until  Monday 
morning,  when  I  will  try  the  case  unless  you  can  show  me  good  reasons 
why  it  should  be  continued."     That  is  right.     He  gave  them  an  oppor- 
tunity to  present  their  reasons  why  it  should  not  be  tried  that  day. 
He  said,  'U  will  give  you  a  chance  to  make  the  proper  showing  before 
the  judge/'     That  is  the  procedure  in  the  courts  of  our  land  every  day. 
Judge  Belden,  Davis,  and  Paquet  that  evening  went  into  a  grocery 
store  owned  by  one  of  the  complainants.     They  talked  the  matter 
over.     They  conceived  the  idea  of  commencing  a  suit  in  the  State 
court  to  eject  Judge  Swayne  from  this  propertv,  in  which  he  had  told 
them  that  he  had  no  interest.     The  records  of  that  county  at  that  time 
show  that  the  Pensacola  Improvement  Co.  owned  this  land.     It  did 
not  stand  in  his  name,  and  if  it  was  ever  owned  by  anybody  it  was 
by  Lydia  Swayne,  and  not  Judge  Swayne.     They  did  not  sue  Lydia 
Swavne,  but  the  judge.     They  claimeu  that  they  had  been  damaged 
in  the  sum  of  $1,000,  and  prayed  for  a  judgment  in  that  amount. 
They  went  to  the  office  of  the  clerk  about  8  o  clock  at  night  and  per- 
suaxted  him  to  go  and  commence  suit.     They  went  to  the  oflice  of  the 
sheriff,  but  the  sheriff  demurred  against  serving  the  papers.     They 
informed  him  that  they  must  be  served  at  all  hazards  that  nighL 
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Then  they  prepared  a  statement — wrote  it  themselves — and  rushep 
to  the  orinting  office,  and  the  next  day  it  was  proclaimed  in  big  scare 
lines  that  suit  had  been  commenced  against  Judge  Swayne.  Why 
did  they  commence  the  action  so  hurriedly?  Why  did  not  they 
wait  until  Monday?  The  question  was  asked  them,  and  they  said 
they  were  afraid  tnat  the  juuge  would  get  out  of  the  territory.  Why 
should  he  leave  before  his  docket  was  cleaned  up  ?  What  reason  haici 
he  to  make  his  escape  ?  Why  this  unseemly  haste,  in  the  dead  hours 
of  the  night,  if  these  attorneys  were  acting  m  good  faith  as  officers  of 
the  court?  The  prosecution  have  tried  to  excuse  Davis  by  saying 
that  he  was  not  a  party  to  the  suit  pending  before  Judge  Swayne. 
The  evidence  showed  that  he  was.  He  joined  in  the  letter  requesting 
Judge  Swayne  to  recuse  himself.  Mr.  Belden  said  that  he  was  one 
of  tne  attorneys,  and  Judge  Paquet  said  the  same.  They  were  all 
attorneys  of  Judge  Swayne's  court.  They  were  represent mg  clients 
who  had  business  pending  before  that  court.    Thev  ought  to  have  had 

{)roper  respect  for  it,  instead  of  commencing  a  suit  against  the  judge 
or  the  purpose  of  forcing  him  to  recuse  himself  and  calling  in  another 
judge  to  try  the  case.  They  commenced  a  suit  that  they  never  had 
any  right  to  start  and  no  just  grounds  upon  which  to  base  it.  No 
papers  were  served  upon  the  judge  or  any  further  action  taken;  and 
now  it  is  seriously  urged  that  the  judge,  after  this  reprehensible  con- 
duct on  their  part,  after  they  claimed  that  he  was  trying  or  insisting 
upon  trying  a  case  in  which  ne  had  an  interest,  and  after  maliciously 
publishmg  this  fact  to  the  world,  that  he  had  no  right  to  bring  these 
men  before  the  court  to  answer  for  contempt. 

These  lawyers  were  officers  of  the  court,  and  the  laws  of  the  United 
States  provide  that  when  an  officer  of  the  court  is  guilty  of  misbe- 
havior ne  may  be  punished  for  contempt.  A  statement  was  made 
setting  forth  all  of  tnese  facts,  and  these  lawyers  were  cited  to  appear 
and  show  cause  why  they  should  not  be  punisned  for  contempt,  ih^' 
never  sought  to  purge  the  contempt.  But  they  defended  their  posi- 
tion as  riglit  and  tried  to  defy  the  court.  After  all  the  evidence  had 
been  heard  and  the  facts  had  been  brought  to  the  court's  knowledge, 
and  they  had  been  permitted  to  make  tneir  answer,  the  court  found 
them  guilty  of  contempt.  I  think  it  was  q^uite  right  for  him  to  do  so, 
and  not  wrong  and  unlawful.  It  was  within  the  pale  of  the  law. 
And  because  he  did  this,  this  honorable  body  is  asked  to  impeach 
him.  Is  not  a  judge  of  this  land  allowed  to  maintain  the  integntv 
of  his  court,  to  see  that  its  orders  are  obeyed,  and  that  no  action  is 
taken  by  its  officers  which  brings  the  court  into  disrepute  ?  Has  he 
not  a  right  to  say  that  it  is  the  duty  of  these  officers  to  help  to  main- 
tain the  peace,  eood  order,  and  dignity  of  the  court  and  to  see  that 
they  do  so  ?  If  ne  did  not  do  so,  but  permitted  attorneys  to  disobey 
the'  court's  orders,  to  make  motions  and  comaience  actions  that 
would  have  a  tendency  to  bring  discredit  upon  it,  how  long  would  it 
be  before  the  court  would  cease  to  have  the  confidence  of  the  people  I 
How  long  would  its  decrees  and  judgments  be  respected  and  what 
officer  could  enforce  them  ? 

These  attorney  only  had  one  object  in  view,  and  that  was  to  force 
Judge  Swayne,  by  bringing  against  him  a  fictitious  suit,  out  of  the 
case,  and  there  can  be  no  doubt  that  when  an  attorney  brings  un- 
founded proceedings  agamst  a  judge  for  this  purpose  solely,  as  these 
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attorneys  did,  that  he  is  guilty  of  contempt  and  should  be  punished 
therefor. 

Judge  Paquet  fled,  went  back  to  New  Orleans,  and  returned  later 
on.  He  knew  what  had  been  done.  He  did  not  defy  the  jud^e  upon 
his  return.  They  say  the  judge  is  arbitrary  and  unjust  in  his  judicial 
conduct.  See  what  he  did  to  Paauet,  one  of  the  instigators  of  the 
suit  commenced  against  him,  when  ne  returned  to  Pensacola.  Paquet 
filed  the  following  statement: 

Now  comes  LouIb  P.  Paquet,  respondent  in  the  above-entitled  matter,  and  says: 
That  upon  full  and  mature  consideration  of  his  action  and  conduct  in  the  matter 
referred  to  in  the  motion,  made  as  the  basis  of  the  above-entitled  proceedings,  through 
excessive  zeal  in  behalf  of  his  clients,  he  did  so  act  that  this  honorable  court  was  justi- 
fied in  believing  that  the  said  actions  were  committed  in  contempt  thereof  and  as 
showing  disrespect  therefor.  That  respondent  regrets  exceedingly  the  course  taken 
by  him  in  this  matter,  and  now  appears  in  court  and  requests  that  he  be  permitted  to 
apologize  for  his  behavior  and  file  with  the  records  in  the  above-entitled  cause  this 
paper. 

Louis  P.  Paquet,  Respondent. 

Did  Judge  Swayne,  after  this  man  came  forward  and  made  this 
frank  apology,  find  him  guilty  of  contempt  ?  Did  he  sliow  any  undue 
arbitrary  power?  Did  he  sftow  that  he  was  a  man  unfit  to  sit  as  a 
judge?  Pie  exciised  him  with  a  reprimand  for  what  he  did,  and  the 
proceedings  were  dismissed.  There  is  no  judge  in  tlie  country  who 
could  have  acted  more  honorably  than  that,  and  I  liave  no  doubt, 
had  these  other  gentlemen  followed  the  same  course  and  presented 
the  matter  as  Paquet  did,  that  they,  too,  would  have  been  excused 
in  the  same  way. 

There  is  another  case,  that  of  O'Neal,  which  the  prosecution  claims 
is  a  most  serious  offense,  one  which  shows  that  this  man  is  an  unsafe 
judge  to  administer  justice  in  the  courts  of  tliis  land. 

What  are  the  facts  ?  A  man  by  the  name  of  Scarritt  Moreno  was 
forced  into  insolvency.  After  a  trustee  had  been  appointed  by  the 
court  it  came  to  his  attention  that  a  certain  deed  standmg  in  Moreno's 
wife's  name  was  property  that  belonged  to  the  estate,  and  that  a 
certain  bank  in  Florida  held  a  mortgage  on  the  property  with  the 
full  knowledge  of  the  facts.  An  action  was  commenced  against  Mrs. 
Moreno,  the  Dank,  and  other  parties  for  the  purpose  of  declaring  the 
property  to  be  that  of  the  bankrupt  and  bringing  the  same  into  court 
to  be  distributed  to  the  creditors.  The  trustee  who  brought  the  suit 
was  acting  as  an  oflSicer  of  the  court,  he  was  acting  under  the  authority 
of  the  court,  and  he  was  discharging  the  duties  .which  the  law  im- 
posed upon  him  when  he  commenced  this  action. 

The  action  was  commenced  Saturday  afternoon.  Monday  morn- 
ing Mr.  O'Neal,  the  president  of  the  bank,  coming  by,  saw  Greenhut, 
the  trustee,  and  a  conversation  commenced  between  them.  They 
went  inside  of  Greenhut's  office,  where  the  books  were  kept  and 
where  the  business  of  the  bankrupt  estate  was  transacted.  O'Neal 
says  he  went  in  there  for  the  purpose  of  reproaching  Greenhut  for 
bringing  this  action.  What  took  pJlace  inside  nobody  saw  but  them- 
selves. Mr.  Greenhut,  after  he  was  able  to  do  so,  filed  an  affidavit 
that  this  man  came  in  there  and  abused  him  because  of  the  suit  that 
he  had  commenced,  and  during  the  controversy  he  drew  a  knife  from 
his  pocket  and  cut  him  through  his  ear,  across  liis  cheek  to  the  cor- 
ner of  his  mouth,  and  stabbed  him  in  the  body  three  times.  Wlien 
Mr.  Greenhut  was  able  to  make  affidavit  to  these  facts  he  did  so  and 
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the  matter  was  brought  to  the  attention  of  Judge  Swayne.  Here  was 
an  influential  citizen  of  Pensacola,  a  man  who  was  president  of  a 
leading  bank  there,  a  man  that  the  people  should  have  respected 
and  who  must  have  held  considerable  power;  but  Judge  Swayne 
investigated  the  matter.  He  called  witnesses.  The  parties  were 
sworn.  He  tried  the  matter  and  found  just  what  Mr.  O'Neal  said 
that  he  did;  that  is,  that  he  went  there  to  reproach  Greenhut  for 
commencing  this  action,  and  because  he  did  so  and  to  punish  him 
for  so  doing  he  stabbed  him  in  the  manner  just  stated. 

Mr.  Palmer.  Will  you  not  be  good  enough  and  fair  enough  to 
state  that  the  reason  why  he  reproached  Greenhut  was  that  the 
testimony  showed  that  Mr.  Greenhut  was  one  of  the  directors  of  the 
bank  of  which  O'Neal  was  president,  and  that  he  was  present  and 
knew  that  the  bank  loaned  this  money  on  this  property;  that  it  was 
a  faip transaction  and  bona  fide  throughout;  that  the  Sank  had  sold 
the  mortgage  to  others  and  had  got  the  money  for  it  ?  Will  you  not 
state  that  tliat  was  what  O'Neal  complained  to  Greenhut  about,  and 
that  lie  brought  this  suit  knowing  these  facts,  and  that  he  was  a  liar, 
a  scoundrel,  and  a  perjurer  when  he  did  so? 

Mr.  GiLLETT  of  California.  That  may  be,  but  it  is  denied. 

Mr.  Palmer.  It  is  not  denied  at  all. 

Mr.  GiLLETT  of  California.  Greenhut  was  acting  as  an  officer  of  the 
court  in  bringing  this  suit.  He  had  reason  to  bring  that  suit  and 
O'Neal  had  no  reason  to  come  in  there  and  assault  him  with  a  knife 
because  he  did  bring  it.  He  was  not  assaulting  Mr.  Greenhut  as  an 
individual  alone,  but  he  went  in  there  and  tried  to  commit  murder 
upon  an  officer  of  the  court  who  was  discharging  his  duty  and  O'Neal 
had  no  excuse  for  so  doing.  Why,  if  a  man  can  bring  up  matters  of 
this  kind  and  excuse  his  conduct,  all  any  man  has  got  to  do  when  he 
is  brought  before  the  court  is  to  bring  up  personalities  and  use  them 
as  a  basis  to  excuse  himself  for  interfering  with  the  orders  of  the 
court  and  trying  to  kill  its  officers. 

Mr.  Powers  of  Massachusetts.  I  would  like  to  ask  the  gentleman 
a  single  question. 

Mr.  GiLLETT  of  California.  Very  well. 

Mr.  Powers  of  Massachusetts.  I  notice  there  is  printed  in  the 
majority  report,  on  page  20,  a  statute  regulating  the  pimishment  for 
contempt  of  court. 

Mr.  GiLLETT  of  California.  Yes. 

Mr.  Powers  of  Massachusetts.  I  would  like  to  have  the  gentle- 
man explain  under  what  provision  of  that  statute  Judge  Swayne  was 
justified  in  imposing  the  sentence  of  contempt  which  lie  did  impose 
upon  O'Neal  ? 

Mr.  GiLLETT  of  California.  I  have  not  the  report  before  me, 
O'Neal  was  interfering,  as  I  understand  it,  with  an  officer  of  the 
court,  and  it  was  just  as  much  contempt  of  court  as  if  he  had  been 
in  the  presence  of  the  court  when  he  made  the  assault  upon  Green- 
hut.    That  is  the  reason  why. 

Mr.  Powers  of  Massachusetts.  I  would  like  to  ask  the  gentleman 
if  he  understands  that  the  suit  brought  by  Greenhut  was  brought 
under  any  express  order  of  the  court  ? 

Mr.  GiLLETT  of  California.  The  suit  was  brought  under  his  duty  as 
an  officer  of  the  court,  in  order  to  get  the  assets  that  belonged  to  the 
bankrupt,  so  that  the  same  might  be  distributed  by  the  court  to  the 
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creditors.  If  he  had  no  right  to  bring  it  under  the  law,  he  had  no 
right  to  bring  it  at  all. 

Mr.  Powers  of  Massachusetts.  He  was  bringing  it  under  his  gen- 
eral authority  as  trustee  ? 

Mr.  GiLLETT  of  California.  Yes. 

Mr.  Powers  of  Massachusetts.  Suppose  a  lawyer  who  is  an  officer 
of  the  court  brings  a  suit  in  his  own  name  against  another  lawyer,  and 
the  other  lawyer  defends  the  suit,  and  a  quarrel  takes  place  between 
them  and  one  assaults  the  other.  Do  you  think  that  would  be,  under 
the  statute  to  which  I  called  your  attention,  a  contempt  which  would 
be  punishable  by  fine  or  imprisonment,  one  or  the  other  ? 

Mr.  GiLLETT  of  California.  That  is  not  a  parallel  case. 

Mr.  Powers  of  Massachusetts.  Why  not  ? 

Mr.  GiLLETT  of  CaUfornia.  For  this  reason:  One  is  an  individual 
matter  between  the  parties.  Here  was  an  officer  bringing  the  suit 
as  trustee,  whose  duty  it  was  to  see  that  the  assets  were  Drought  into 
court  for  the  benefit  of  the  creditors.  He  brought  the  suit  as  an  officer 
of  the  court.  He  represented  the  court,  and  any  interference  with 
him  in  the  discharge  of  his  official  duty  was  a  contempt  of  court  from 
whence  his  authority  came. 

Mr.  Powders  of  Massachusetts.  Are  not  all  officers  of  the  court 
entitled  to  the  protection  of  the  court  under  your  theory  ? 

Mr.  GiLLETT  of  California.  If  the  judge  of  a  court  appoints  a  lawyer 
to  bring  a  suit  and  the  judge  had  the  right  to  make  the  order  he  would 
then  be  an  officer  of  tne  court.  Lawyers  all  stand  as  officers  of  the 
court  before  which  they  practice.  In  the  case  the  gentleman  put,  the 
lawyer  was  not  bringing  the  suit  as  an  officer  of  the  court;  he  was 
bringing  it  on  his  own  account.  Here  the  statute  imposed  upon  this 
man  the  duty  of  bringing  the  suit.  He  looked,  as  he  had  the  right,  to 
the  court  for  protection,  and  a  murderous  assault  was  made  upon  him; 
and  because  Jud^e  Swayne  had  the  courage  to  hold  that  this  man,  one 
of  the  foremost  citizens,  had  committed  a  murderous  assault  upon  an 
officer  of  his  court  and  found  him  guilty  of  contempt  you  want  to 
impeach  him. 

Mr.  Powers  of  Massachusetts.  It  appears  in  the  evidence  that  this 
suit  was  a  fraudulent  suit  and  a  groundless  suit.  Was  he  justified  by 
this  order  to  bring  such  a  suit  ? 

Mr.  GiLLETT  of  California.  It  does  not  appear  that  that  was  so,  but 
it  makes  no  difference  if  it  was.  The  suit  was  brought  and  was  pend- 
ing before  that  court.  The  court  was  not  to  inquire  into  the  merits  of 
the  action  or  why  the  trustee  started  it.  It  was  a  proper  suit  on  the 
records,  and  the  officer  of  the  court  w^as  entitled  to  protection  of  that 
court,  which  they  justly  gave  him.  This  matter  has  been  before  the 
courts  of  the  land.  Judge  Swayne^s  conduct  was  upheld.  It  is  held 
that  he  had  jurisdiction,  and  that  he  did  inquire  into  it.  It  seems  to 
me  all  the  way  through  this  matter  there  has  been  a  great  deal  of  bad 
blood,  a  great  deal  oi  ill  feeling,  and  a  considerable  amount  of  perse- 
cution. This  man  O'Neal  went  before  the  Florida  Legislature  and 
employed  lawyers  to  go  there  and  spend  large  sums  of  money  to  lobby 
through  a  resolution  upon  which  these  proceedings  are  based.  There 
has  been  a  lot  of  bitter  feeling  from  start  to  finish  while  Judge  Swayne 
has  been  trying  to  discharge  his  duties,  and  I  think  he  hai^  discharged 
them  to  the  best  of  his  ability;  that  he  did  so  fearlessly  and  conscien- 
tiously, and  that  his  acts  are  justified  by  law. 

48576—12 10 
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Now,  in  relation  to  the  Hoskins  matter,  I  have  this  to  say. 

Mr.  Alexander.  Before  the  gentleman  enters  upon  that,  will  he 
not  speak  of  the  appeal  which  was  made  from  the  contempt  decision? 

Mr.  Littlefiei,d.  And  sustained  by  the  court  above. 

Mr.  Gillett  of  California.  Well,  Mr.  Speaker,  I  might  say  that 
these  matters  went  on.  First,  it  went  on  writ  of  certiorari  to  the 
Supreme  Court  of  the  United  States,  and  it  was  dismissed  there. 
They  came  back  and  brought  it  up  again  on  habeas  corpus  proceedings 
before  the  circuit  judges.  I  have  been  trying  to  find  what  was  said 
there  in  relation  to  it.  Now,  in  answer  to  the  gentleman's  position,  I 
desire  to  call  the  attention  of  the  House  to  the  case  reported  in  125 
Federal  Reporter,  page  967,  where  O^Neal  had  this  matter  before  that 
court  after  he  ha<l  been  found  guilty  of  contempt.  This  is  the  lan- 
guage of  the  court: 

The  charge  of  contempt  at^ainst  the  relator  is  based  upon  the  fact  that  he  unlawfully 
assaulted  and  resisted  an  officer  of  the  district  court  in  the  execution  of  orders  of  the 
court  and  in  the  performance  of  the  duties  of  his  office.  Under  such  orders,  and  in 
that  respect,  it  would  seem  to  be  immaterial  whether  at  the  time  of  the  reslBtance  the 
court  was  actually  in  session  with  a  judge  present  in  the  district,  or  whether  the  place 
of  resistance  was  40  or  400  feet  from  the  actual  place  where  the  court  was  actually  held, 
so  long  as  it  was  not  in  the  actual  presence  of  the  court  nor  so  near  thereto  as  to  embar- 
rass the  administration  of  justice. 

Under  the  bankruptcy  act  of  1889,  section  2,  the  district  courts  of  the  United  States 
sitting  in  bankruptcy  are  continuously  open;  and,  under  section  33,  and  others  of  the 
same  act,  a  trustee  in  bankruptcy  is  an  officer  of  the  court.  The  question  before  the 
district  court  in  the  contempt  proceedings  was  whether  or  not  an  assault  upK)n  an 
officer  of  the  court — to  wit,  a  trustee  in  bankruptcy — for  an  account  of  and  in  resifit- 
ance  of  the  performance  of  the  duties  of  such  trustee,  had  been  committed  by  the 
relator,  and  if  so,  was  it  under  the  facts  proven  a  contempt  of  the  court  whose  officer 
the  trustee  was?  Unquestionably  the  district  court  had  jurisdiction  summarily  to 
try  and  determine  these  questions,  and  having  such  jurisdiction  said  court  was  fully 
authorized  to  hear  and  decide  and  adjudge  upon  the  merits. 

Now,  Judge  Swa3rne  punished  O'Neal  for  contempt,  as  he  had 
the  right  to  do,  and  to-day  this  House  is  asked  to  impeach  him 
for  doing  an  act  which  the  courts  of  this  country  have  said  he  had 
a  la^^ul  right  and  the  jurisdiction  to  do.  This  is  the  position  in 
which  we  are  here,  and  it  seems  to  me  to  be  going  a  long  way  when 
we  are  requested  to  impeach  a  judge  for  a  judgment  rendered  by 
him  when  it  appears  that  it  has  been  aflSrmed  by  a  higher  court. 

Mr.  LiTTLEFiELD.  That  is  the  answer  the  court  makes  to  the  ques- 
tion of  the  gentleman  Irom  Massachusetts. 

Mr.  Gillett  of  California.  And  I  suppose  at  the  time  this  was 
being  discussed  the  same  question  was  asked  there  as  to  whether  it 
was  a  suit  well  founded.  Jsow,  whether  a  suit  is  well  foimded  or  not 
can  be  no  defense  to  a  man  who  tries  to  justify  his  conduct  in  taking 
a  knife  and  attacking  an  officer  of  the  court  for  the  purpose  of  deterring 
him  from  the  faithful  discharge  of  his  duties  as  such  officer.  The 
question  is,  Did  he  make  the  assault?  Was  it  made  upon  an  officer 
of  the  court,  and  was  his  act  intended  to  intimidate  such  officer,  and 
would  it  be  likely  to  do  so.  Now,  if  such  was  the  fact,  there  is  no 
judge  or  court  in  this  land  or  world  where  justice  is  thoroughly 
administered  who  woidd  not  punish  parties  for  contempt  of  court  in 
so  doing. 

Coming  now  to  the  Hoskins  case:  An  action  or  proceeding  was 
commenced  to  force  old  man  Hoskins  into  bankruptcy.  A  petition 
was  filed  by  the  creditors.     It  was  not  verified.     It  was  denuurred 
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to.    The  demurrer  was  sustained,  because  it  was  not  verified,  within 
a  few  days  after  the  suit  had  been  commenced.     The  petitioners  asked 

Sermission  for  10  days  in  which  to  prepare  an  amended  petition, 
udge  Swayne  ought  to  have  granted  tne  request  and  he  did  grant  it. 
Any  judge  in  the  country  would  have  done  so.  He  gave  them  10 
days  m  wxiich  to  amend  their  petition.  Then,  in  the  meantime,  before 
the  matter  finally  came  up  for  hearing,  a  receiver  was  appointed,  who 
took  charge  of  the  property  of  the  bankrupt.  Hoskins  had  been 
declared  a  bankrupt  and  the  property  was  in  the  hai^ds  of  the  United 
States  marshal  and  was  bemg  turned  over  to  the  receiver.  One 
Richardson,  an  old  man  about  66  years  of  age,  went  to  the  store  of 
Hoskins  to  take  charge  of  the  property.  There  he  discovered  a  book 
which  contained  some  of  Hoskins's  accoimts.  These  accoimts  were 
necessary  for  the  court  to  have,  as  they  showed  Hoskins's  business 
dealings  and  business  relations  with  people  in  that  part  of  the  country. 
When  Mr.  Richardson  started  to  take  this  book  away,  yoimg  Hos- 
kins, in  the  presence  of  his  father,  W.  H.  Hoskins,  made  an  assault 
upon  him,  dragged  him  from  his  buggy,  and  with  brass  knuckles 
pounded  him  into  insensibility.  The  old  man  was  finally  gathered 
up  and  put  into  his  buggy  and  driven  awav  and  the  books  were  taken 
from  him.  Now,  then,  that  matter  was  before  Judge  Swayne  when 
he  refused  to  try  the  case.  They  wanted  to  go  to  trial  without  these 
books.  They  said:  '^We  have  witnesses  here  who  will  swear  that 
there  was  nothing  in  these  books  at  aU,  and  that  they  belonged  to 
yoimg  Hoskins  and  contained  no  accounts  of  the  father.  The  others 
said  that  they  beheved  they  did  contain  accoimts,  because  they  had 
seen  them.  Old  man  Richardson  was  on  his  back  because  of  the 
bruises  that  he  had  received  and  he  could  not  attend,  and  he  did 
not  get  up  for  some  time.  Judge  Swayne  said  that  he  would  not  pro- 
ceed to  trial  imtil  a  reasonable  time  had  elapsed  in  which  to  procure 
those  books.  Mr.  Hoskins  was  there  during  the  trial  and  he  could 
have  brought  them  in  if  he  wanted  to.  Now,  as  a  matter  of  fact, 
those  boo&  never  did  come  into  court,  and  the  case  was  continued 
until  Jxme.  It  was  to  be  tried  in  June,  and  Judffe  Swayne  came  in 
Jime  to  try  it,  and  they  continued  it  until  the  fall,  at  which  time  it 
was  settled  without  trial. 

Mr.  Cbumpacker.  It  was  continued  by  agreement. 

Mr.  GiLLETT  of  CaUfomia.  By  agreement  between  the  parties.  It 
is  alleged  that  Judge  Swayne  acted  arbitrarily.  It  is  alleged  that 
there  was  a  conspiracy  to  rob  old  man  Hoskins.  Now,  I  care  nothing 
about  what  the  lawyers  agreed  amongst  themselves.  I  care  not  how 
dishonorable  they  may  have  been.  That  fact  was  not  known  to 
Judge  Swayne,  and  the  other  day  the  gentleman  from  Pennsylvania 
[Mr.  Palmer]  in  the  committee  room  said  that  Judge  Swayne  knew 
nothing  about  it.  I  think  there  is  a  statement  in  this  record  that 
proves  that.  Now,  how  can  Judge  Swayne  be  tried  for  impeachment 
when  he  knew  nothing  of  the  conspiracy,  if  there  was  one;  when  he 
took  no  part  in  it,  if  there  was  any;  when  he  did  not  encourage  it,  and 
knew  nothing  about  it,  and  nothing  was  lost,  because  this  property 
was  turned  back  to  Mr.  Hoskins  upon  his  fiUng  a  bond  ?  It  seems  to 
me  this  is  a  most  flimsy  case  upon  which  to  impeach  a  man.  Young 
Hoskins  was  then  cited  to  show  cause  why  he  should  not  be  founa 
guilty  of  contempt  for  assaulting  the  receiver.     I  have  here  the  state- 
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ment  of  the  gentleman  from  Pennsylvania  [Mr.  Palmer],  made  in  the 
committee  room : 

Mr.  Palmer.  There  is  no  allegation  that  Judge  Swa>nie  knew  anything  about  this 
alleged  conspiracy  betwe3n  Calhoun  and  Boone  and  Tunison  at  all.  There  \b  no 
testimony  of  that  kind. 

And  still  you  want  to  impeach  him  for  something  that  he  did  not 
know  anything  about.  Is  tnat  the  way  lustice  is  to  be  administered 
in  this  House  ?  Is  the  greatest  body  in  the  world  to  stand  and  listen 
to  charges  of  this  kind  ?  That  is  the  report  on  file  here.  It  is  the 
report  tnat  has  gone  broadcast  over  this  land.  Let  me  call  attention 
to  something  else  that  they  claim  is  wrong  and  of  which  there  is  no 
evidence,  and  they  have  abandoned  it.  They  said  that  Judge  Swayne 
was  so  corrupt  in  the  management  of  aflFairs  of  bankrupt  matters 
pending  before  his  court  that  the  assets  were  all  frittered  away  and 
there  was  nothing  for  creditors.  We  went  there  and  found  that  125 
bankrupt  cases  had  been  commenced  in  his  court.  They  brought 
before  us  the  records  of  five  only.  We  asked  them  to  show  us  wherein 
a  single  wrongful  act  was  done  or  a  claim  allowed  that  ought  not  to 
have  been  allowed,  and  they  abandoned  it  all;  but  they  published 
to  the  world  and  throughout  the  world  that  the  bankrupt  assets  of 
the  northern  district  of  Florida  have  been  robbed  through  the  actions 
of  Judge  Swayne,  and  when  we  bring  them  down  to  it  they  can  not 
put  their  finger  on  a  single  instance.  Besides,  the  record  kept  by  tlie 
Attorney  General  of  this  Nation  shows  that  the  bankrupt  cases  in 
his  court  are  administered  much  more  cheaply  than  they  are  in  the 
average  courts  throughout  the  United  States. 

Mr.  Palmer.  While  the  gentleman  is  on  that,  will  he  not  please 
state  that  the  record  of  the  Attorney  General's  office  also  shows  that 
there  never  was  a  dividend  in  any  bankrupt  case  in  Judge  Swayne's 
court  in  the  world  ? 

Mr.  GiLLETT  of  California.  That  makes  no  difference.  Suppose 
there  are  no  assets  there  with  wliich  to  pay  a  dividend;  are  you  going 
to  impeach  a  man  on  that  account  ? 

Mr.  Palmer.  But  is  it  not  a  remarkable  circumstance  that  out  of 
125  cases  there  has  not  been  a  penny  of  dividend  paid? 

Mr.  Moon  of  Pennsylvania.  Was  not  that  explained  by  the  fact 
that  the  exemption  law  of  Florida  allowed  each  man  $1,000  and  100 
acres  of  land  ? 

Mr.  GiLLETT  of  California.  Now,  we  find  because  there  have  been 
no  dividends  paid  from  bankrupt  estates  pending  in  Judge  Swayne's 
court  that  that  is  a  sufficient  reason  for  impeachmg  him.  This  is  in 
line  with  many  other  things  charged  against  Judge  swayne  as  grounds 
for  impeachment,  and  if  it  does  nothing  more,  it  warns  us  to  be  care- 
ful in  the  judgment  we  pronounce.  Now,  as  to  the  other  things,  I 
would  speak  of  them  briefly,  and  then  I  have  finished. 

In  the  case  of  the  car  tliat  Judge  Swayne  used  on  his  trip  from 
Guycncourt  to  Jacksonville  and  on  nis  trip  to  California,  I  have  noth- 
ing to  say  in  favor  of  that.  I  do  not  believe  it  is  good  policy  for  the 
courts  of  this  land,  even  though  the  railroads  are  in  their  custody  and 
receivers  are  appointed  to  take  cliargc  of  them,  to  use  the  private 
property  of  that  company,  and  I  do  not  propose  to  justify  tnat  act 
at  ail.  I  think  it  should  be  criticized  and  rrowned  down  upon  so  that 
judges  hereafter  will  not  do  it,  but  it  does  not  appear  any  harm  was 
done.    It  does  not  appear  any  injury  was  inflicted.    It  does  not  appear 
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there  was  intended  any  corrupt  purpose  or  that  Judge  Swayne  was 
corrupted  thereby  or  intended  to  be  corrupted  thereby,  and  it  does 
not  show  any  moral  turpitude.  I  do  not  think  that  anybody  could 
possibly  vote  to  impeach  him  on  that  ground  alone.  Had  he  received 
the  car  with  the  corrupt  intention  of  granting  favors  for  that  purpose 
in  matters  pending  before  his  court,  then  he  ought  to  be  impeacned, 
but  there  is  no  evidence  of  that  kind.  It  was  a  private  car,  used  by 
the  company,  and  when  it  went  over  the  roads  of  other  companies 
it  was  drawn  free  of  charge  as  a  matter  of  courtesy  as  is  the  president's 
car  when  drawn  over  these  particular  roads. 

Mr.  Richardson  of  Alabama.  If  I  understand  you  in  the  matter 
of  the  car.  Judge  Swajrne  did  use  that  car  for  the  benefit  of  his  family 
and  his  friends,  and  it  was  passed  upon  by  him  and  the  receiver 
allowed  a  credit  for  it.  Do  you  not  think  that  is  an  impeachable 
matter  ? 

Mr.  GiLLETT  of  California.  Credit  for  what  ? 

Mr.  Richardson  of  Alabama.  For  the  expenses  of  the  car. 

Mr.  GiLLETT  of  California.  He  said  he  bore*his  own  expenses. 

Mr.  Palmer.  Not  from  Guyencourt. 

Mr.  Richardson  of  Alabama,.  I  would  like  to  be  informed  on  that; 
I  would  like  to  know 

Mr.  GiLLETT  of  California.  It  may  be  and  it  may  not  be. 

Mr.  Richardson  of  Alabama.  Would  not  that  be  larceny  ? 

Mr.  GiLLETT  of  California.  We  must  take  this  case  as  we  find  it. 
We  find,  first,  the  receiver  of  this  road  of  his  own  motion  sent  to 
Delaware  a  private  car  belonging  to  the  road  of  which  he  was  receiver 
and  Judge  Swayne  and  his  fiimily  get  in  it  and  ride  down  to  Jack- 
sonville, but  there  is  nothing  shown  that  anything  particular  is  spent 
on  the  part  of  the  company — perhaps  a  Uttle  for  provisions.  But 
dues  an  offense  of  that  sort  involve  such  turpitude  as  requiring  this 
House  to  impeach  him  ?  It  is  not  an  act  I  stand  for.  It  is  some- 
thing we  ought  to  condemn,  but  it  has  not  that  gravity,  it  has  not 
that  misbehavior  and  offense  for  which  we  are  authorized  to  impeach. 

Mr.  Richardson  of  Alabama.  Just  one  other  question  for  infor- 
mation, nothing  else  in  the  world.  What  does  the  receiver's  account 
show? 

Mr.  GiLLETT  of  California.  There  is  no  evidence  showing  anything 
of  this. 

Mr.  Payne.  It  was  stated  here  this  morning  that  the  receiver 
accounted  for  the  expenses  of  this  trip  and  the  judge  passed  upon  it. 

Mr.  GiLLETT  of  California.  I  do  not  know  any  evidence  of  that 
kind. 

Mr.  LiTTLEFiELD.  There  is  not  a  thing  of  that  kind  in  the  case. 

Mr.  Palmer.  There  is  evidence  in  the  testimony  of  Mr.  Axtell, 
Judge  Swayne's  lawyer.  Now,  is  it  not  a  fact  the  expenses  of  that 
trip  from  Jacksonville  to  Guyencourt  were  paid  by  the  railroad 
company  ?    Did  not  they  pay  the  conductor  and  the  cook  ? 

Mr.  GiLLETT  of  California.  I  did  not  know  there  was  a  conductor 
on  that  car. 

Mr.  Palmer.  The  conductor  was  a  sworn  witness,  and  if  the  gen- 
tleman had  read  the  testimony  he  would  have  kno^Ti  it. 

Mr.  GiLLETT  of  California.  1  was  not  here  when  the  testimony  was 
taken.  This  thing  was  brought  on  us  in  the  dead  hours  of  the  night. 
We  received  the  testimony  on  Thursday  evening,  and  we  were  called 
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upon  Friday  morning  to  pass  upon  230  pages,  just  like  another  time 
mien  the  committee  was  forced  to  act  without  having  an  opportunity 
to  read  the  evidence. 

Mr.  Palmer.  You  should  have  been  able  to  read  the  case.  Hie 
testimony  of  the  conductor  was  that  he  got  the  carat  Jacksonville 
by  order  of  the  receiver — a  car  provided  at  the  expense  of  the  road— 
that  the  car  went  to  Guyencourt  and  laid  over  one  day  and  took  on 
Judge  Swayne,  his  wife,  and  his  wife's  sister  and  husband,  and  went 
to  tfacksonville  at  the  expense  of  the  company,  and  Judge  Swayne 
also  testified  those  expenses  were  allowed. 

Mr.  Gillett  of  California.  Well,  it  may  have  been 

Mr.  Palmer.  If  it  was  right  for  him  to  take  two  or  three  hundred 
dollars,  it  was  right  for  him  to  take  a  thousand  dollars. 

Mr.  Gillett  of  Calif omia.  But  the  point  I  make  is  here:  This  b 
a  matter  that  is  of  a  trifling  character — weU,  it  is  not  trifling,  but  it 
is  a  matter  of  such  character  that  does  not  warrant  impeachment 
proceedings.  While  I  would  not  say  it  was  right  and  would  say  it 
was  wrong,  I  do  not  believe  it  is  of  sufficient  importance  to  warrant 
us  to  impeach  him. 

Mr.  Palmer.  About  how  much  money  ought  a  judge  to  take  out 
of  a  bankrupt  court  before  vou  would  impeach  him  1  If  you  can  not 
for  $300,  would  you  do  so  for  $3,000  ? 

Mr.  Gillett  of  California,  There  is  no  evidence  that  he  took  any 
money  out. 

Now,  in  reference  to  this  question  of  expenses. 

Mr.  Lacey.  If  the  gentleman  will  permit  me  a  moment.  I  think 
that  nearly  all  the  House  this  morning  understood  the  gentleman 
from  Pennsylvania  [Mr.  Palmer]  to  make  the  charge  that  the  receiver 
not  only  furnished  the  car,  but  also  suppUed  the  provisions. 

Mr.  Palmer.  That  is  what  I  said,  and  I  say  it  now. 

Mr.  Lacey.  On  page  595  of  the  record  the  statement  is  made  that 
the  only  thing  that  was  not  furnished  was  a  small  quantity  of  liquid 
that  was  in  the  car. 

Mr.  Palmer.  That  is  the  trip  to  California.  I  was  not  talking 
about  that  trip.  I  was  talking  about  the  trip  from  Jacksonville  to 
Guyencourt. 

Sir.  Lacey.  He  furnished  all  the  provisions  himself 

Mr.  Palmer.  That  Ls  the  Calif orma  trip. 

Mr.  Lacey.  Except  Uquid  provisions. 

Mr.  Crumpacker.  Permit  me  to  ask  the  gentleman  from  California, 
is  there  any  evidence  in  this  record  showing  Judge  Swayne  requested 
the  receiver  to  send  that  special  car  up  there  for  him  at  all  ?  I  read 
the  evidence  through  carefully  and  it  seemed  to  me  that  it  was  an 
act  of  courtesy  and  accommodation  on  the  part  of  the  receiver. 
There  is  absolutely  no  evidence  showing  that  Judge  Swayne  requested 
the  receiver  to  brmg  a  car  to  Guyencourt  at  all. 

Mr.  Gillett  of  California.  Here  is  the  evidence  on  that  point : 

The  only  time  I  ever  came  to  Florida  in  a  private  car  was  in  the  autumn  of  189S, 
when,  at  the  suggestion  of  the  receiver  of  the  Jacksonville,  Tampa  and  Key  West 
Railroad,  Mr.  Dundee,  the  car  came  to  Guyencourt  and  took  myself  and  family  to  St 
Augustine. 

It  was  at  the  suggestion  of  Receiver  Durkee. 

Mr.  Crumpacker.  So  that  there  is  absolutely  no  evidence  showing 
that  the  judge  requested  it,  or  even  knew  in  advance  that  the  receive 
was  going  to  do  it. 
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Mr.  GiLLETT  of  California.  Let  me  refer  to  Mr.  Axtell's  testimony 
on  page  512.  Of  course  this  evidence  was  rushed  in  here  at  the  very 
last  moment.  It  was  held  back  until  a  few  days  before  this  occasion, 
and  Members  have  not  had  a  fair  opportunity  to  get  this  evidence  and 
examine  it.  But  Mr.  Axtell  in  his  testimony  says^  ''the  car  was 
passed  without  expenses  to  the  receiver  or  to  the  railway  property." 
Now,  I  think  I  have  taken  about  all  the  time  I  care  to  take  up  in  this 
matter,  Mr.  Speaker. 

Mr.  Stephens  of  Texas.  I  wish  to  state  that  I  find  the  statement 
published  in  the  Boston  Globe  was  made  by  the  reporter  of  that 
paper,  and  was  not  an  interview  of  Judge  Swayne.  1  wish  to  make 
that  correction.     The  figures  he  gave  were  correct. 

Mr.  GiLLETT  of  California.  I  never  saw  the  Boston  Globe  or  the 
reporter  either,  so  I  can  not  say. 

Mr.  Lfftlefield.  The  gentleman  said  that  Judge  Swayne  had 

gven  an  interview.     It  was  simply  written  by  the  reporter  of  the 
oston  Globe,  giving  his  conclusions,  and  not  a  statement  of  Judge 
Swayne. 

Mr.  Stephens  of  Texas.  I  understood  he  made  the  statement  in  an 
interview,  but  it  appears  the  figures  were  made  up  by  the  reporter. 
Mr.  LiTTLEFiELD.  And  not  an  interview  at  all. 
Mr.  GiLLETT  of  California.  I  wish  gentlemen  would  allow  me  to 
quote  a  couple  of  questions  and  answers  on  page  512  In  relation  to  the 
sending  of  his  car — that  is,  the  private  car — to  Guyencourt,  Del. 

Q.  There  has  been  testimonyhere  of  the  receiver's  car  being  sent  for  Judge  Swayne 
and  his  family  to  Delaware.     Was  that  while  ^r.  Durkee  was  receiver? — A.  Yes,  sir. 

Q.  Was  it  within  your  knowledge  at  the  time? — A.  It  was. 

Q.  Do  you  know  at  wnose  instance  it  was  sent? — A.  The  receiver  sent  it  at  his  own 
instance. 

The  Speaker  pro  tempore.  The  time  of  the  gentleman  has -expired. 

Mr.  GiLLETT  or  California.  I  ask  unanimous  consent  for  15  minutes 
longer. 

ilr.  Crumpacker.  Mr.  Speaker,  I  ask  unanimous  consent  that  the 
gentleman  may  be  permitted  to  conclude  his  remarks. 

The  Speaker  pro  tempore.  The  gentleman  from  Indiana  asks 
unanimous  consent  that  the  gentleman  from  California  may  be  per- 
mitted to  conclude  his  remarks.     Is  there  objection? 

There  was  no  objection. 

Mr.  GiLLETT  of  California.  There  is  one  more  point  that  I  want 
briefly  to  mention,  and  that  is  in  relation  to  the  last  charge  that  is 
made,  on  which  it  is  asked  that  Judge  Swayne  shall  be  impeached 
namely,  the  receiving  of  sums  of  money  for  expenses  in  excess  of  what 
his  reasonable  expenses  were,  and  that  upon  his  written  certificate. 

The  testimony  taken  since  Congress  adjourned  discloses  the  fact, 
which  has  not  been  referred  to  either  in  the  resolution  passed  by  the 
House  on  December  10,  1903,  referring  the  matter  of  the  impeach- 
ment of  Judge  Swayne  to  the  Committee  on  the  Judiciary,  or  in  the 
specifications  furnished  the  committee  by  the  gentleman  from  Florida 
[Mr.  Lamar],  which  commands  attention. 

Under  an  act  of  Congress  approved  June  30,  1S9G,  district  judges 
directed  to  hold  court  outside  or  their  districts  were  entitled  to  receive 
sums  not  to  exceed  $10  per  day,  to  be  paid  on  their  written  certifi- 
cates, for  reasonable  expenses  for  travel  and  attendance  upon  court 
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outside  of  their  districts.     This  has  continued  to  be  the  law  up  to  the 
present  time. 

On  March  3,  1891,  an  act  was  passed  providing  that  a  justice  or 
jud^  attending  the  circuit  court  of  appeals  ''shall,  upon  his  written 
certificate,  be  paid  by  the  marshal  of  trie  district  in  which  the  court 
shall  be  held  his  reasonable  expenses  for  travel  and  attendance^  not 
to  exceed  $10  a  day/'  It  is  charged  that  Judge  Swa^e,  at  stated 
times  between  May,  1895,  and  March,  1903^  when  holding  court  out- 
side of  his  district,  filed  a  certificate  for  his  expenses  at  the  rat«  of 
$10  per  day  and  collected  the  same  when  his  reasonable  expanses 
were  less  than  $10  per  day.  There  is  no  evidence  in  the  record 
showing  what  his  reasonable  expenses  were,  it  only  appearing  what  his 
hotel  expenses  were;  but  it  is  rair  to  presume  that  m  most  instances 
they  were  less  than  the  amount  above  named. 

This  charge,  unless  explained  away  and  excused  by  some  iusti^^ing 
circumstances,  is  a  serious  one.  If  this  money  was  collected  by 
Judge  Swayne  with  a  wrongful  intent,  fully  believing  and  know- 
ing that  he  had  no  lawful  right  to  the  same  and  that  its  collection  was 
unauthorized,  then  he  can  not  be  excused  for  so  doing,  while,  on  the 
other  hand,  if  it  was  collected  with  the  honest  and  well-founded 
belief  that  it  was  the  intention  of  the  law  to  allow  him  $10  a  day  for 
expenses  while  absent  from  his  district  attending  court,  independent 
of  the  amount  which  he  actually  expended,  and  that  this  was  the 
generally  accepted  construction  of  the  law  placed  upon  the  statute 
by  many  of  the  district  and  circuit  judges,  of  which  fact  he  knew, 
and  that  they  are,  at  least  a  large  majority  of  them,  so  believing, 
filed  their  certificates  for  $10  a  day  irrespective  of  their  reasonable 
expenses,  then  this  is  a  fact  which  ought  to  be  taken  into  consider- 
ation. 

Now,  in  this  particular  instance,  while  there  may  be  some  doubt 
as  to  the  construction  of  the  law,  and  my  mind  is  not  yet  fuUy  decided 
upon  it,  it  appeared  that  Judge  Swayne  asked  the  committee  to  per- 
mit him  to  snow  what  the  usual  practice  was,  to  allow  him  to  go 
into  this  matter,  but  that  he  was  refused  that  right.  As  far  as  we 
know,  there  are  no  extenuating  circumstances  at  all.  He  had  no 
chance  to  put  on  witnesses  to  prove  that  fact.  It  seems  to  me  that 
this  is  something  worthy  of  consideration;  something  that  we  should 
think  over  carefully  before  we  act. 

If  it  is  true  that  since  1891,  when  the  law  was  changed,  itemized 
statements  have  no  longer  been  received  or  required  and  judges  do 
not  make  them  out;  that  this  Government  has  recognized  this  prac- 
tice, and  with  a  full  knowledge  of  these  certificates  for  eight  years 
have  paid  them,  then  it  might  be  said  that  the  Government  itself 
construes  this  in  the  same  way  in  which  Judge  Swayne  himself  might 
have  construed  it.  It  may  be  a  judicial  construction  placed  upon 
it,  not  only  by  the  judges,  but  by  the  Treasury  Department  month 
in  and  month  out  allowing  these  bUls  for  $10  a  day.  This  seems  to 
me  to  be  the  only  vital  question  for  us  to  pass  iipon.  This  seems  to 
me  the  only  one  worthy  of  consideration,  and  I  ask  and  hope  that 
before  we  pass  upon  it  we  will  give  it  careful  thought  and  careful 
consideration.  Nobody  wants  to  see  any  wrong  done.  We  do  not 
care  to  put  ourselves  in  a  position  that  will  be  unjust  to  others.  We 
ought  to  maintain,  though,  the  law  of  the  land  and  do  our  duty,  but 
we  ought  to  do  it  fairiy  and  honestly  and  fearlessly,  and  that,  too, 
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after  we  have  had  ample  time  carefully  to  read  the  law  and  the  evi- 
dence in  relation  to  the  facts  before  us. 

Mr.  Speaker,  if  I  have  any  further  time  I  reserve  it  for  those  in  the 
minority. 

Mr.  Jenkins.  Mr.  Speaker,  will  my  colleague  yield  for  a  question  ? 

The  Speakeb  pro  tempore.  Does  the  gentleman  from  California 
yield  to  the  gentleman  from  Wisconsin  ? 

Mr.  Gillett  of  Califomia.  Xes. 

Mr.  Jenkins.  I  understood  you  to  criticise  the  committee  for 
excluding  evidence  as  to  the  practice  of  other  judges. 

Mr.  Gillett  of  Califomia.  No;  I  said  that  he  asked  to  do  it,  and  it 
was  refused,  and  that  he  had  no  opportunity  to  do  it. 

Mr.  Jenkins.  Well,  now,  allow  me  to  asK  you  if  you  did  not  sign 
this  statement: 

Evidence  as  to  the  alleged  practice  of  other  judges  in  this  respect  was  offered  and 
excluded,  and,  we  think,  properly. 

Mr.  Gillett  of  Califomia.  Yes;  I  signed  that. 
Mr.  Jenkins  (reading) : 

It  would  have  been  competent  for  him,  when  a  witness  in  his  own  behalf,  to  have 
stated  why  he  made  those  certificates. 

Mr.  Gillett  of  Califomia.  Yes. 
Mr.  Jenkins  (reading) : 

As  a  witness,  he  answered  and  explained  every  other  chaise. 

Mr.  Gillett  of  California.  Yes. 
Mr.  Jenkins  (reading) : 

This  chaige  he  made  no  effort,  as  a  witness,  to  answer  or  explain.  The  inference 
from  the  record,  on  general  principles,  is  that  the  charge  is  admitted  to  be  true  and 
that  he  has  no  answer  or  explanation  thereto.  Whet£er  a  satisfactory  explanation 
can  be  made  we  do  not  say.  We  must  take  the  record  as  it  stands.  Upon  this  record, 
unanswered  and  unexplamed,  we  are  of  the  opinion  that  in  this  particular  an  impeach- 
able offense  had  been  made  out. 

Mr.  Gillett  of  California.  I  said  that.  All  I  say  is  this:  While  that 
might  be  our  individual  opinion,  when  he  asked  that,  he  was  not 

Eermitted  to  show  it.  That  is  what  I  say.  It  was  excluded.  We 
ave  before  us  the  vote  in  relation  to  it. 

Mr.  Jenkins.  One  more  question.  What  difference  does  it  make 
as  to  what  other  judges  were  doing  when  the  proot  shows  that  in  two 
separate  cases  he  never  expended  for  his  reasonable  expenses  but  one 
dollar  and  a  quarter  a  day  and  then  certified  to  the  Government  of  the 
United  States  that  he  had  expended  $10  per  day  ?  I  want  to  ask  my 
colleague  this  question:  Was  there  any  evidence  from  anybody  show- 
ing that  any  other  judge  had  been  guilty  of  such  corrupt  practice  ? 

3lr.  Gillett  of  California.  No;  there  was  not. 

Mr.  Jenkins.  The  only  evidence  that  they  brought  before  us  was 
that  the  other  judges  had  certified  that  the  reasonable  expenses  were 
$10  a  day. 

Mr.  Gillett  of  California.  Will  the  gentleman  show  me  any  evi- 
dence that  shows  that  Judge  Swayne's  expenses  were  only  a  dollar 
and  a  quarter  a  day  ? 

Mr.  Jenkins.  But  the  gentleman  from  California  has  not  answered 
my  question. 

Mr.  Gillett  of  California.  I  am  answering  your  question  by  asking 
another. 
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Mr.  Jenkins.  What  is  the  question? 

Mr.  GiLLETT  of  CaUfomia.  1  ask  you  if  you  know  of  any  evidence 
in  this  case,  fairly  before  us,  that  shows  that  Judge  Swayne  only 
expended  one  dollar  and  a  quarter  a  day  ? 

Mr.  Jenkins.  There  is  the  evidence  against  him.  There  is  his  own 
statement.     There  is  the  evidence  in  three  cases. 

Mr.  GiLLETT  of  California.  That  does  not  prove  that  was  his  ex- 
penditure in  aU  cases. 

Mr.  Jenkins.  He  had  an  opportunity  to  explain  it.  The  point  I 
am  making  is  this:  Was  there  any  evidence  oflfered  to  show  that  any 
other  judge  had  certified  that  he  had  expended  $10  when  the  contrary 
was  the  lact  ? 

Mr.  GiLLETT  of  California.  Senator  Higgins  made  a  request  like 
this,  and  I  want  to  read  it.  Now,  this  took  place  at  the  hearing,  and 
I  ask  to  have  it  go  in  as  a  part  of  my  statement.  It  Ls  on  page  433 
of  the  hearing: 

Q.  The  accounte  of  all  the  judges  pass  through  your  division  of  the  United  States 
Treasury  Department? — A.  Yes,  sir. 

Q.  And  as  the  chief  of  that  division  you  have  supervision,  and  it  is  your  duty  to 
inspect  all  of  them? — A.  Yes,  sir. 

Q.  I  observe  here  that  the  charge  as  certified  by  Judge  Swayne  for  any  particultf 
number  of  days  seems  to  be  at  the  rate  of  $10  a  day? — ^A.  Yes,  sir. 

Q.  Is  that  usual? 

Mr.  Palmer.  I  do  not  think  that  is  of  any  conseouence.  You  need  not  answer  that 
question.    We  are  not  trying  any  judge  except  Juoge  Swayne. 

Mr.  HioGiNS.  The  point  tnat  I  make,  if  the  committee  pleases,  is  that  the  action  of 
the  several  and  respective  judges  of  the  courts  of  the  Umted  States  are  practically  a 
judicial  interpretation  of  the  statute — ^as  to  what  it  means — and  that  if  the  judges  are 
informed  to  furnish  the  certificates  at  the  rate  of  $10  a  day  it  is  their  interpretation  of 
its  being  proper  and  right  under  the  statute. 

Later  on  he  says,  on  page  434 : 

Mr.  HiGOiNS.  Before  passing  from  that  one  consideration  I  would  say  a  word  as  to 
the  character  of  this  inquiry  and  in  respect  to  the  tribunal.  Of  course  the  committee 
is  gathering  evidence  for  Congress.  It  is  not  itself  a  final  court  to  pass  upon  the  matter. 
And  I  submit  that  there  might  be  a  desire  upon  the  part  of  many  Membens  of  CongreeB, 
and  possibly  a  majority  to  have  an  answer  to  the  question  I  put  before,  as  to  the  comae 
of  the  judges  in  the  United  Stat^,  and  as  to  their  passing  upon  the  merite  of  this  case, 
and  in  view  of  the  latitude  that  has  been  allowed  up  to  this  time,  that  there  is  no 
reason  why  that  should  be  excluded. 

Mr.  GiLLETT  ot  Massachusetts.  Will  the  gentleman  allow  me  a 
question  ? 

Mr.  GiLLETT  of  California.  Certainly. 

Mr.  GiLLETT  of  Massachusetts.  If  we  as  individuals  know  that  75 
per  cent  of  the  judges  of  the  United  States  file  just  such  statements 
as  this — that  their  expenses  are  $10  a  day — would  it  not  be  a  fair 
inference  to  conclude  that  they  did  not  spend  $10  a  day,  but  sent  in 
the  net  sum  of  $10  a  day,  and  that  Judge  Swayne  was  sending  in 
exactly  the  same  kind  of  a  return  that  75  per  cent  of  the  judges  erf 
the  United  States  courts  did  ? 

Mr.  GiLLETT  of  California.  I  think  that  would  be  a  fair  inference. 

Mr.  Mann.  Will  the  gentleman  from  California  yield  to  me  for  a 
question  ? 

Mr.  GiLLETT  of  California.  Certainly. 

Mr.  Mann.  Will  the  gentleman  tell  us  whether  he  is  in  favor  of  the 
resolution  or  not  ?     [Laughter.] 

Mr.  GiLLETT  of  California.  As  far  as  the  matter  stands  on  this 
record,  I  signed  a  report  the  other  day  that  upon  this  matter  I  thought 
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an  impeachable  offense  had  been  committed.  But  I  am  bringing  this 
matter  before  the  Members  of  Congress.  I  may  vote  differently  than 
some  other  Member,  I  may  vote  differently  from  what  you  do,  but  I 
am  discussing  this  state  of  facts  as  I  understand  them. 

Mr.  Mann.  Well,  the  gentleman  is  a  member  of  the  Committee  on 
the  Judiciary  and  has  given  great  attention  to  this  matter,  and  I 
have  CTeat  confidence  in  him.  He  has  made  a  report  one  way  and  a 
speecn  the  other.    [Laughter.] 

Mr.  GiLLBTT  of  California.  No;  I  beg  the  gentleman's  pardon,  I 
am  simply  speaking  of  these  circumstances  and  the  inferences  that 
might  be  drawn  from  them,  what  was  attempting  to  be  done. 

Mr.  Mann.  Now,  I  beg  the  gentleman's  pardon,  he  has  made  a 
report  one  way  and  a  speech  the  other.  I  have  great  confidence  in 
the  gentleman's  ability,  and  I  would  like  to  know,  if  the  gentleman 
is  willing  to  tell  the  House  what  his  opinion  is,  whether  this  resolu- 
tion should  pass  or  not. 

Mr.  GiLLETT  of  California.  When  the  roll  is  called,  the  gentleman 
from  California  will  tell  the  gentleman  from  Illinois  how  he  will  vote. 

Mr.  Mann.  Well,  I  will  pay  attention  to  the  roll  call  and  vote 
after  the  gentleman. 

Mr.  GiLLETT  of  California.  If  the  gentleman  does  so,  he  will  vote 
correctty,  and  I  hope  he  will.    [Laughter.] 

Mr.  Henry  of  Texas.  Mr.  Speaker,  the  impeachment  of  a  Federal 
judge  is  a  most  serious  and  solemn  undertaking.  Entertaining  this 
view,  I  have  cautiously  and  deliberately  investigated  the  evidence 
and  the  law  from  the  inauguration  of  the  accusations  against  Judge 
Oiarles  Swayne.  Remembering  that  he  has  been  an  honored  mem- 
ber of  the  Federal  judiciary  ror  many  years,  and  that  he  is  now 
frosted  and  gray  with  the  weight  of  68  winters  on  his  head,  is 
another  cogent  reason  claiming  my  most  deliberate  action.  The 
question  will  now  recur  upon  the  adoption  of  the  resolution  to 
impeach  Judge  Charles  Swayne,  which  is  stated  as  follows: 

Resolved^  That  Charles  Swayne,  judge  of  the  district  court  of  the  United  States  in 
and  for  the  northern  district  of  Florida,  be  impeached  for  high  misdemeanor. 

The  gentleman  from  California  [Mr.  Gillett]  has  made  an  argument 
opposing  all  the  substantial  charges  against  Charles  Swayne  by  the 
majority  of  the  Committee  on  the  Judiciary,  and  he  maintains  that 
there  is  now  only  one  impeachable  accusation  that  can  be  sustained 
by  the  House.  He  maintains  that  the  charges  in  reference  to  the 
accounts  of  Judge  Swayne  while  holding  court  out  of  his  district  and 
in  other  States  is  the  only  charge  left  upon  which  a  conviction  can 
be  had.  If  this  case  should  be  sent  to  the  Senate  without  the  sub- 
stantial specifications  upon  which  the  majority  of  the  Judiciary  Com- 
mittee deliberated  for  montl^,  there  would  be  an  entire  omission  of 
the  acts  and  misdeeds  of  the  judge  which  clearly  show  his  misbe- 
havior and  tyranny.  Hence  this  House  should  vote  in  favor  of  the 
resolution  impeaching  him,  carrying  with  it  all  the  charges  upon 
which  the  majority  of  the  committee  agree,  in  order  that  the  Senate 
may  take  the  evidence  upon  all  such  accusations  and  investigate 
every  one  of  them  and  not  base  this  case  upon  one  isolated  charge. 

J^lr.  Speaker,  it  is  not  my  purpose  to  discuss  all  the  accusations 
embraced  in  the  majority  report.  Only  three  propositions  shall 
claim  my  attention  during  this  discussion.  The  three  points  to 
which  my  argument  shall  be  directed  are:  First,  the  nonresidence  of 
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Jud^e  Swayne  in  the  district  for  which  he  was  appointed;  second, 
his  imprisonment  of  the  tw^o  attorneys,  Simeon  Belden  and  £.  T. 
Davis,  for  a  supposed  contempt  of  his  court;  third,  the  matter  of  the 
alleged  fraudulent  accounts  and  certificates  of  Judge  Swa^me  against 
the  United  States,  made  while  holding  court  out  of  his  district. 
None  of  the  other  accusations  reported  upon  by  the  majority  of  the 
committee  shall  be  waived  by  me. 
The  first  specification  reads : 

Specification  1. — ^That  the  said  Charles  Swayne,  judge  of  the  United  States  court  in 
and  for  the  northern  district  of  Florida,  for  10  years,  while  he  has  been  such  judge,  wai 
■a  nonresident  of  the  State  of  Florida  and  resided  in  the  State  of  Delaware.  That  he 
never  pretended  to  reside  in  Florida  until  May,  1903.  That  during  said  time  of  his 
iionresidence,  by  such  nonresidence,  he  has  caused  great  inconvenience,  annoyance, 
injury,  and  expense  to  litiofantfl  in  his  court,  not  so  much  by  failure  to  hold  terms  of 
court  as  by  failing  to  be  in  reach  for  the  disposition  of  admiralty  and  chancery  matten 
and  other  matters  arising  between  the  terms  of  court  needing  diBpositioa. 

Mr.  Speaker,  for  what  oflFense  maj  a  Federal  judge  be  impeached  I 
During  the  57  impeachment  trials  m  Great  Britain,  and  the  7  cases 
of  impeachment  oefore  the  Senate  of  the  United  States,  there  has 
been  an  overwhelming  current  of  decision  and  opinion  that  a  judge 
may  be  convicted  and  removed  from  office  for  misconduct  and  mis- 
behavior, whether  he  has  committed  an  indictable  or  criminal 
offense  or  not.  The  authorities  are  everywhere  sustaining  such 
proposition.  Mr.  Lawrence,  a  noted  authority  on  this  subject,  states 
the  law  as  follows : 

Whatever  crimes  and  misdemeanors  were  the  subjects  of  impeachment  in  England 
prior  to  the  adoption  of  our  Constitution,  and  as  understood  by  its  framere,  are  there- 
tore  subjects  of  impeachment  before  the  Senate  of  the  United  States,  subject  only  to 
the  limitationfi  of  the  Confititution. 

Again,  the  same  author  holds: 

The  authorities  are  abundant  to  show  that  the  phrase  ''high  crimes  and  mMie- 
meanors/'  as  used  in  the  British  and  our  Constitution,  are  not  limited  to  crimes 
defined  by  statute  or  as  recognized  at  common  law. 

A^ain,  he  most  happily  states  the  law  relative  to  the  impeachmeDt 
of  Federal  judges  in  this  wise: 

The  Constitution  contains  inherent  evidence,  therefore,  that  as  to  judges  they  should 
be  impeachable  when  their  behavior  was  not  good,  and  the  Senate  are  nuide  tfai 
exclusive  judges  of  what  is  had  behavior. 

Mr.  CHirtis,  in  his  History  of  the  Constitution,  lucidly  states  the 
true  doctrine,  as  f oUow^s : 

But  a  cause  for  removal  from  office  may  exist  where  no  offense  against  positive  la*^ 
has  been  committed,  as  where  the  individual  has  from  immorality  or  imbecility  or 
maladministration  become  unfit  to  exercise  the  ofiice. 

Mr.  Story,  one  of  the  strongest  of  American  law  writers,  in  his 
Commentaries  on  the  Constitution,  with  convincing  logic  maintaiDS 
the  same  doctrine.  It  is  not  amiss  to  quote  from  this  high  authority. 
He  thus  pertinently  states  the  proposition: 

And  however  much  it  may  fall  in  with  the  political  theories  of  certain  statesmen 
and  juriptij  to  deny  the  exist tuice  of  a  common  law  belonging  to  and  applicable  to  the 
Nation  in  ordinary  CiVOH,  no  one  has  as  yet  been  bold  enough  to  assert  that  the  power 
of  impeachment  fs  limited  to  offenses  positively  defined  in  the  statute  book  of  the 
Union  as  impeachable  high  crimes  and  misdemeanors. 

Mr.  Rawle  sustains  Mr.  Story  in  his  statement  of  the  law.  In  one 
brief  sentence  he  recites  the  correct  principle,  as  follows: 
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Neither  in  Congress  nor  in  any  State  has  an^^  statute  been  proposed  to  define 
impeachable  crimes;  so  uniform  has  been  the  opinion  that  none  was  necessary,  even 
in  those  States,  few  in  number,  where  common-law  crimes  do  not  exist. 

So,  Mr.  Speaker,  I  maintain  that  it  is  not  necessary  for  an  impeach- 
able act  to  be  one  which  violates  a  positive  law.  There  are  varioua 
misdemeanors  violating  duties  of  office  and  official  oath  which  shock 
the  moral  sense  of  men,  and  yet  they  may  contravene  no  known  or 
positive  law  of  the  land. 

So  I  assert  that  if  a  Federal  judge  should  persist  in  acting  a  buffoon 
or  clown,  unbecoming  his  dignity  upon  the  bench,  or  should  persist- 
ently refuse  to  hold  the  regular  terms  of  his  court,  or  should  insist 
upon  receiving  the  verdict  of  6  men  as  that  of  a  jury  of  12,  he  would 
be  guilty  of  misbehavior  in  office  and  impeachable,  although  he 
violates  no  law  or  positive  crixninal  statute.  Hence  I  say  to  thi& 
House  that  the  overwhelming  line  of  decision  and  precedent  in 
impeachment  trials  in  the  United  States  and  Great  Britain  has  con- 
clusively settled  the  proposition  that  a  Federal  judge  or  official  may 
be  impeached  for  misbehavior,  although  he  has  committed  no  crim- 
inal or  indictable  offense.  In  one  of  the  latest  worfe  on  the  Consti- 
tution of  the  United  States  these  propositions  are  steadfastly  main- 
tained and  upheld  by  Mr.  Roger  Foster.  He  exhausts  the  subject 
and  leaves  the  points  stated  above  unanswerable  and  unanswered. 
Hence  it  is  here  asserted  that  the  words  ''high  crimes  and  misde- 
meanors," for  which  we  are  impeaching  Judge  Swayne,  have  the 
same  import  as  the  words  "misconduct  and  maladjniinistration "  as 
the  same  are  emploj'^ed  bv  the  constitution  of  Great  Britain  in  its 
description  of  impeachable  offenses,  and  are  only  subject  to  the 
limitations  of  State  and  Federal  constitutions. 

Research  of  the  thousands  of  pages  in  law  books  and  legislative 
precedent  clearly  sustains  my  position.  And  again,  it  is  undoubtedly 
true  that  the  term  "misdemeanor"  covers  every  act  of  misbehavior 
in  a  Federal  judge.  Indeed,  this  very  point  was  argued  and  decided 
in  the  impeachment  trials  of  Judge  Adaison  and  Judge  Chase.  Recur 
to  Article  I,  section  3,  of  the  Constitution  of  the  United  States.  It 
reads: 

The  judges,  both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices  during 
good  behavior,  and  shall,  at  stated  times,  receive  for  their  services  compensation, 
which  shall  not  be  diminished  during  their  continuance  in  office. 

The  express  verbiage  of  the  Constitution  prescribes  that  the  Federal 
judiciary  shall  hold  their  offices  during  good  behavior,  and  when  such 
good  behavior  ceases  the  judges  shall  forfeit  their  high  and  responsible 
offices.  The  judiciary  should  remain  forever  in  this  Republic  as  a 
city  of  refuge  for  the  high  and  the  low,  for  the  strong  ana  the  weak, 
for  the  greatest  and  the  numblest  citizen  of  the  land.  Every  patriot 
should  yearn  for  the  independence,  glory,  and  justice  of  the  judiciary. 
In  the  truest  and  best  analysis  of  government  it  should  be  and  remam 
for  all  time  the  palladium  of  American  liberty.  So  long  as  the 
judiciaiy  of  this  Republic  is  pure,  untarnished  by  corruption,  and 
free  from  tyranny  it  will  be  a  potent  factor  to  perpetuate  our  institu- 
tions and  the  best  Government  yet  devised  by  men.  So  let  this 
House  hold  all  Federal  judges  to  a  strict  accountability,  requiring 
them  to  look  to  the  written  Taws  of  this  land  as  the  north  star  of  our 
destiny. 
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Keeping  steadfastly  in  mind  the  gravity  and  solemnity  of  this  occa- 
sion, permit  me  trutlbfully  and  faithfully  to  recite  sutetantially  the 
evidence  on  some  of  the  salient  noints  involved  in  this  case.  These 
facts  we  do  know:  That  Judge  Swayne  was  a  resident  of  Florida  in 
1885;  that  shortly  afterwards  his  office  was  binned  in  Sanford,  Fla., 
and  he  removed  to  the  county  seat  of  the  same  county.  We  further- 
more know  that  in  1889  he  Vas  appointed  by  the  President  of  the 
United  States  to  the  position  of  district  judge  of  the  northern  district 
of  Florida,  and  that  in  1890  he  took  the  oath  of  office,  after  his 
appointment  had  been  confirmed  by  the  Senate  of  the  United  States, 
and  duly  Qualified  as  judge  of  sucK  district.  We  know  that  in  1895 
Congress  cnanged  the  lines  of  the  northern  district  of  Florida  and  left 
Judge  Swayne  residing  in  St.  Augustine.  It  then  became  his  duty  to 
remove  from  St.  Augustine  into  the  northern  district,  for  which  he 
was  appointed  judge. 

The  gentleman  from  California  [Mr.  GiUettl  contends  that  a  judge 
holding  office  during  good  behavior  is  presumed  to  reside  in  the  dis- 
trict for  which  he  is  api)ointed .  Such  proposition  can  not  be  sustained 
by  any  good  authority  as  law.  If  so,  it  would  not  have  been  necessary 
or  appropriate  for  Congress  to  pass  the  statute  requiring  residence  in 
the  district.  Let  me  call  attention  of  the  gentlemen  of  the  House  to 
the  specific  language  of  the  statute.  I  shall  endeavor,  by  evidence, 
to  clearly  demonstrate  that  Judge  Swayne  has  never  been  a  resident 
of  the  present  district  for  which  he  was  appointed.  The  Federal 
statute  reads: 

A  district  judge  shall  be  appointed  for  each  district,  except  in  the  cases  hereinafter 
provided.  Every  such  jud^e  shall  reside  in  the  district  for  which  he  is  appointed, 
and  for  offending  against  this  provision  shall  be  guilty  of  a  high  misdemeanor. 

He  is  required  to  reside  in  the  district,  and  if  he  is  not  a  bona  fide 
resident  of  that  district  he  is  subject  to  impeachment  and  removal 
from  office.  In  the  beginning  of  this  investigation,  permit  me  to  say, 
all  my  predilections  and  symj)athies  were  in  favor  of  Judge  Swayne. 
My  respect  for  the  judiciary  of  my  countr}'  is  unbounded,  and  I  was 
slow  to  come  to  the  conclusion  that  tliis  judge  had  been  guilty  of  mis- 
conduct. But  what  has  the  unimpeached  evidence  disclosed! 
Appointed  in  1890  to  serve  as  Federal  judge  in  the  northern  district 
of^  Florida,  it  is  undeniably  plain  that  he  flagrantly  and  defiantly 
violated  the  above  statutes  down  to  the  year  1903;  and  any  gentle- 
man may  take  the  record,  read  it  from  beginning  to  end,  and  it  will 
convince  him  that  Judge  Swayne  has  never  been  an  inhabitant  or 
resident  of  that  district  of  Florida.  The  unvarying  testimony  is  not 
controverted  by  a  single  witness  that  Judge  Swayne  would  proceed  to 
Florida  from  Delaware  or  some  other  State,  hold  his  court  about  30 
days,  and  immediately  upon  adjournment  **rise  and  fly"  to  Guyen- 
court,  Del.,  or  elsewhere. 

Mr.  Wm.  Alden  Smffh.  It  is  your  contention  that  Judge  Swape 
never  acquired  any  legal  residence  in  this  judicial  district  of  Floridat 

Mr.  Henry  of  Texas.  It  certainly  is  my  contention  that  he  never 
acquired  a  legal  residence  in  this  judicial  district.  When  they  took 
St.  Augustine  out  of  his  district,  instead  of  removing  into  the  district, 
as  the  Taw  required  him  to  do,  he  said : 

After  consultation  with  my  friends  in  Jacksonville  and  vicinity,  they  uzged  me  not 
to  remove  my  furniture  nor  my  family,  saying  that  the  next  Congreea  would  be  Repub- 
lican and  the  district  would  be  placed  back  in  its  usual  form. 
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Mr.  "Gilbert.  When  was  the  boundary  changed  ? 

Mr.  Henry  of  Texas.  In  1895  the  boundary  was  changed,  and 
Judge  Swajrne  failed  to  remove  from  St.  Augustine  to  Pensacola  or 
any  other  city  in  the  district. 

Mr.  Richardson  of  Alabama.  Mr.  Speaker,  wiU  the  gentleman  allow 
me  to  ask  a  question  ? 

Mr.  Henry  of  Texas.  I  yield  for  a  while,  but  I  have  not  much  time 
at  my  disposal. 

Mr.  Richardson  of  Alabama.  Is  it  not  the  contention  that  he  did 
not  have  any  residence  in  the  district  ? 

Mr.  Henry  of  Texas.  Undoubtedly.  You  may  take  this  entire 
record,  and  reading  it  you  will  find  that  Judge  Swayne  never  moved 
his  family  into  the  district;  that  he  never  bepame  a  resident  of  the 
district,  and  that  he  simply  held  court,  completed  the  term,  and  hied 
himself  away  out  of  the  district.  Defiantly  he  refused  to  make  his 
residence  there.  You  can  take  the  testimony  of  his  best  friends,  of 
the  chief  witnesses,  and  they  all  testify  that  in  every  instance  the  only 
residence  he  ever  acquired  in  the  district  was  when  he  came  to  hold 
court,  which  lasted  about  30  days.  Then  he  went  elsewhere  after 
court  had  adjourned. 

Take  the  testimony  of  one  of  his  good  friends.  Judge  A.  C.  Blount, 
from  whom  he  purchased  a  house  in  1903.  Judge  Blount  was  one  of 
his  witnesses  and  perhaps  one  of  his  most  confidential  friends  except 
the  lawyer  and  commissioner,  Tunison.     Judge  Blount  said: 

"WTien  Judge  Swayne  j)urchii8ed  a  house  from  me  in  1903  he  had  a  home  in  Guyen- 
court,  Del.  I  learned  this  from  him  and  others.  I  have  been  on  pretty  friendly  terms 
with  Jud^e  Swayne.  Have  had  conversations  with  him.  I  heard  him  talk  about 
his  place  in  Guyencourt.  I  don't  know  as  he  called  it  home  or  residence — ^he  called 
it  his  place.  He  spoke  about  his  horses,  etc.  I  don't  know  whether  he  considered  it 
his  summer  home  or  residence  or  what. 

The  testimony  of  J.  E.  Wolf,  who  has  been  district  attorney  and 
assistant  United  States  district  attorney  in  the  State  of  Florida,  gives 
convincing  evidence  against  him.  This  is  the  substance  of  his  state- 
ment: 

I  think  that  it  was  generally  understood  that  Judge  Swayne  had  a  home  in  Guyen- 
court, Del.,  where  he  resided  when  he  was  not  required  to  be  in  Pensacola  or  Talla- 
hassee at  terms  of  court.  He  boarded  some  with  Capt.  Northup  in  Pensacola.  I  think 
he  rented  a  residence  a  few  months.  When  terms  of  court  opened  in  Pensacola  Judge 
Swayne  would  come,  and  when  they  closed  he  would  go  away. 

Substantially  the  same  evidence  is  adduced  by  every  witness  called 
before  the  subcommittee,  to  wit,  that  Judge  Swayne  would  come  to 
Pensacola  and  hold  his  term  of  court  and  immediately  leave  for  some 
other  State  and  locality.  It  is  true  that  he  did  board  with  Capt. 
Northup  in  Pensacola  whUe  he  was  actually  holding  court.  It  is  a 
fact  that  in  1901  he  moved  his  furniture  into  what  is  called  the  "Sim- 
mons house."  His  family  moved  into  the  house  for  a  brief  period  of 
two  or  three  months,  when  they  returned  to  Delaware.  He  kept  his 
furniture  in  such  house  for  some  time. 

Although  he  was  a  judge  of  the  northern  district  of  Florida  from 
1894  to  the  present  time,  no  has  never  undertaken  to  qualify  himself 
to  vote  in  that  district.  He  knew  it  to  be  a  fact  that  in  order  to  vote 
he  must  go  before  the  registrar  of  voters  and  take  an  oath  to  support 
the  Constitution  of  the  United  States  and  the  State  of  Florida.  He 
oflfers  evidence  of  a  feeble  effort  to  qualify  himself  to  vote  by  saving 
that  he  requested  some  one,  not  connected  with  the  registrar's  office, 
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to  see  that  his  name  was  placed  on  the  list  of  voters  for  the  county  in 
which  Pensacola  is  situated.  The  whole  record  sustains  the  proposi- 
tion that  Judge  Swayne  has  overriden  the  statute  of  the  United  Stat«3 
requiring  his  personal  residence  in  the  district  for  which  he  is  to  act 
as  judge.  This  statute  was  passed  to  require  actual,  bona  fide  resi- 
dence for  the  convenience  of  the  inhabitants  of  the  district  and  the 
litigants  in  the  court. 

As  to  what  constitutes  a  legal  residence  I  shall  not  extensively 
argue,  but  content  myself  with  stating  that  the  able  and  exhaustiTe 
argument  just  delivered  by  the  distinguished  gentleman  from  Ala- 
bama [Mr.  Clayton]  is  most  convincing  and  demonstrates  beyond  the 
peradventure  of  a  doubt  that  Judge  Swavne  never  acquired  a  legal 
residence  in  the  northern  district  of  Florida.  In  the  broadest  accep- 
tation of  the  tenn,  he  was  only  a  temporary  sojourner,  a  transient, 
fleeting  inhabitant  of  the  district  only  while  his  court  was  actually  oc- 
cupied transacting  the  business  therem.  And  on  this  charge  he  should 
be  impeached  and  removed  from  office.  Permit  me  to  substantially 
recite  the  testimony  of  one  or  two  other  witnesses. 

C.  M.  Coston,  an  attorney  from  Pensacola,  states  substantially: 

I  do  not  suppose  that  he  held  court  more  than  a  month  at  any  time,  say  from  two  to 
five  weeks.  ♦  ♦  *  His  residence  here  consisted  only  of  the  length  of  time  it  re- 
quired for  him  to  come  here  and  hold  court  and  go  away. 

Capt.  W.  H.  Northup,  of  Pensacola,  testified  substantially  as  fol- 
lows: 

I  have  heard  Judge  Swayne  speak  of  his  home  at  Guyencourt. 

George  P.  Wentworth,  of  Pensacola,  testified  substantially^: 

Judge  Swayne  boarded  with  Capt.  Northup  at  the  Escambia  Hotel  and  sometimes 
stopped  with  the  clerk.  *  *  *  He  occupied  the  old  Simmons  residence.  His 
family  came  down  there  ^ihile  court  was  being  held  and  went  back  to  hia  place  at 
Guyencourt,  Del.  His  residence  in  Pensacola  was  generally  limited  to  holding  terms 
of  court  here. 

The  next  proposition  I  wish  to  discuss  is  the  one  ol  the  allied 
contempt  in  Judge  Swayne's  court  by  two  attorneys,  Simeon  Belden 
and  E.  T.  Davis.  Mr.  Belden  is  a  former  speaker  of  the  house  of 
representatives  of  the  State  of  Louisiana  and  was  attorney  general  of 
that  State,  and  is  a  distinguished  citizen  over  70  years  of  age.  He 
and  Davis  were  arraigned  before  Judge  Swayne  on  the  charge  of 
contempt  solely  because  the  judge  imagined  his  dignity  had  "been 
offended.  He  surrounded  himself  with  a  blaze  of  glory  and  assumed 
to  himself  more  power  and  prerogatives  than  the  satraps  of  old. 

In  all  my  researches  of  tradition  and  judicial  history  never  have 
I  found  evidence  so  convincing  of  the  tyranny  and  oppression  of  a 
petty,  provincial  judge,  who  sets  himself  up  as  a  veritable  dictator 
and  autocrat.  Mr.  Speaker,  we  have  had  seven  impeachment  trials 
before  the  Senate  of  the  United  States.  In  1803  Judge  Pickering 
was  removed  from  office  because  he  had  violated  his  oath  of  office 
and  disregarded  Federal  statutes.  He  was  found  guilty  of  the  four 
charges  against  him  and  lost  his  liigh  office.  The  next  Federal  judge 
impeached  by  this  body  was  in  1831.  Judge  Peck,  a  district  jud^e  in 
the  State  of  Missouri,  was  arraigned  and  tried  before  the  United  States 
Senate.  His  imagined  dignity  had  been  offended  by  an  Irish  lawyer 
named  Lawless.  Lawless  was  counsel  in  a  case  instituted  before  the 
judge  which  had  been  decided  and  appealed  to  the  Supreme  Court  of 
the  United  States.     The  judge  had  rendered  his  decision,  and  some 
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time  after  the  judgment  of  his  court  had  caused  to  be  printed  what 
he  termed  his  opinion. 

Lawless,  in  a  mild  and  dignified  communication  in  a  St.  Louib 
paper,  criticized  this  opinion  of  the  judge.  For  this  published  criti- 
cism of  his  opinion,  Judge  Peck  had  him  brought  before  him  on  a 
charge  of  contempt,  committed  him  to  prison,  and  disbarred  him  for 
18  months.  Without  a  trial  by  jury,  disregarding  the  constitutional 
rights  of  every  citizen,  this  judge  placed  the  stigma  of  a  criminal  upon 
this  practicing  attorney  and  denied  him  the  right  to  pursue  his 
profession  for  18  months.  In  the  trial  before  the  United  States  Senate 
Mr.  Buchanan,  who  was  afterwards  President  of  the  United  States, 
was  one  of  the  managers  on  the  part  of  the  House.  In  his  argument 
before  the  Senate  he  most  ably  discussed  the  law  of  impeac-nments 
and  delivered  one  of  the  strongest  and  most  luminous  legal  argu- 
ments or  that  branch  of  our  jurisprudence  to  be  found  in  tne  books 
anywhere. 

Sir.  Buchanan  predicted  that  it  would  be  many  years  before  another 
Federal  judge  would  be  impeached  for  thus  punishing  a  citizen  for 
contempt.  In  this  respect  nis  judgment  was  erroneous.  While  the 
impeachment  failed  in  the  Senate  by  a  vote  of  22  to  21,  it  was  only  a 
few  brief  years  until  Federal  judges  commenced  to  again  harass, 
imprison,  and  maltreat  citizens  and  attorneys  in  their  courts.  Ihe 
example  furnished  by  this  case  was  not  sufficient  to  deter  judicial 
tyrants  from  trampling  under  their  feet  the  rights  of  lawyers  and 
citizens.  That  trial,  however,  had  one  sahitary  effect:  It  aroused 
sentiment  against  the  encroachment  of  the  Federal  judiciary  and 
inspired  a  determination  to  control  and  restrict  them  in  their  powers 
ana  jurisdiction.  Upon  the  termination  of  this  trial  Congress  passed 
an  act  setting  upon  the  jurisdiction  of  Federal  judges  in  contempt 
cases  exact  limits.  Such  has  been  the  law  of  contempt  from  that 
day  to  this. 

Judge  Swayne  well  knew  this  act  of  1831,  and  ii  not,  he  is  grossly 
ignorant  of  one  of  the  elementary  rules  that  govern  his  court  and 
should  be  removed  for  incompetency  and  lack  of  legal  knowledge. 
In  that  year  Congress  made  a  statute  on  contempts  so  plain  and  specific 
that  the  waylaring  man,  though  a  lool,  might  thoroughly  understand 
it.  Still  Judge  Swayne,  who  has  occupied  his  exalted  position  upon 
the  Federal  bench  for  15  years,  blandly  pleads  that  he  was  ignorant  of 
this  statute  that  has  been  invoked  so  olten  in  the  United  States. 
If  he  has  not  learned  his  power  and  jurisdiction  within  15  years, 
to  punish  a  citizen  or  a  lawyer  for  contempt  without  the  right  of  trial 
by  jury,  it  is  high  time  that  this  body  should  call  him  to  task  and 
send  this  case  where  appropriate  punishment  can  be  administered  to 
him  for  his  acts  of  injustice,  misbehavior,  and  corrupt  conduct. 

Mr.  Justice  Field,  in  1873,  in  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States,  construed  the  statute  of  1831  and  plainly 
reiterated  the  law  of  punishment  for  contempt  before  Federal  courts. 
This  decision  must  have  been  known  to  Judge  Swayne ;  otherwise  his 
lack  of  knowledge  of  the  leading  case  on  contemptns  a  sad  commentary 
on  his  judicial  ability.  It  is  not  amiss  to  quote  a  few  lines  from  that 
opinion,  as  follows: 

The  power  to  punish  for  contempts  is  inherent  in  all  courts;  its  existence  is  essential 
to  the  preservation  of  order  in  judicial  proceedings,  and  to  the  enforcements  of  the 
judgments,  orders,  and  writs  of  the  courts,  and  consequently  to  the  due  administration 
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of  justice.  The  moment  the  courts  of  the  United  States  were  called  into  existence 
and  invested  with  iurisdiction  over  any  subject  they  "became  possessed  of  this  power. 
But  the  power  has  ne?n  limited  and  defined  by  the  act  of  Congress  of  March  2,  1831. 

The  act  in  terms  applies  to  all  courts;  whether  it  can  be  held  to  limit  the  authority  of 
the  Supreme  Court,  which  derives  its  existence  and  powers  from  the  Constitution, 
may  perhaps  be  a  matter  of  doubt;  but  that  it  applies  to  the  circuit  and  district  courts 
there  can  be  no  question .  These  courts  were  created  by  act  of  Congress.  Their  powers 
and  duties  depend  upon  the  act  calling  them  into  existence  or  subsequent  acts  extend- 
ing or  limiting  their  jurisdiction.  The  act  of  1831  is,  therefore,  to  them  the  law  speci- 
iying  the  cases  in  which  summary  punishment  for  contempts  may  be  inflicted.  It 
Imiits  the  power  of  these  courts  in  this  respect  to  three  classes  of  cases:  First,  where 
there  has  been  misbehavior  of  a  person  in  the  presence  of  the  courts  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice;  second,  where  there  has  been  misbehavior 
of  any  officer  of  the  courts  in  his  official  transactions:  and,  third,  where  there  has  been 
resistance  or  disobedience  by  any  officer,  party,  juror,  witness,  or  other  person  to  any 
lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  courts. 

As  thus  seen,  the  power  of  these  courts  in  the  punishment  of  contempts  can  only  be 
exercised  to  insure  order  and  decorum  in  their  presence,  to  secure  faitnfulness  on  the 
part  of  their  officers  in  their  official  transactions,  and  to  force  obedience  to  their  lawful 
orders,  judgments,  and  processes. 

In  the  act  of  1831  it  is  provided  that  a  judge  might  fine  or  imprison 
for  contempt  of  his  court,  but  under  no  circumstances,  however 
flagrantly  nis  imagined  dignity  might  be  \'iolated,  can  he  fine  and 
imprison.  This  penalty  is  provided  for  in  the  statute  so  clearly,  and 
discussed  by  Mr.  Justice  F'leld  in  the  case  referred  to,  that  if  Judge 
Swayne  was  not  aware  of  the  statute  and  decision  his  career  as  a 
jurist  for  15  years  has  been,  indeed,  barren  and  unsuccessful.  But 
m  the  face  of  this  statute  and  this  decision  he  flagrantly  violated  their 
provisions  by  fining  and  committing  to  prison  the  two  attorneys, 
Belden  and  Davis.  On  the  15th  day  of  February,  1901,  there  had 
been  filed  in  his  court  a  case  stvled  '*  Florida  McGuire  v.  The  Pensacob 
atvCo.'' 

After  the  filing  of  this  suit  in  Judge  Swayne's  court  a  rumor  became 
current  and  general  that  the  judge  had  purchased  block  91  of  the  land 
in  controversy.  The  rumors  became  so  definite  that  there  ivas  left 
no  doubt  in  the  minds  of  the  public  and  counsel  for  the  plaintifTs  that 
Judge  Swayne  had  purchased  a  part  of  the  land  involved.  Where- 
upon counsel  addressed  to  liim  a  letter  at  Guyencourt,  Del.,  asking 
him  to  recuse  himself,  because  of  the  fact  that  he  had  contracted  for 
or  purchased  block  ^1  of  this  land.  Far  be  it  from  me  to  do  him  an 
injustice,  but  let  any  man  intelligently  read  the  record  and  he  must 
come  to  the  deliberate  conclusion  that  in  some  way,  either  bv  himself 
or  through  his  wife,  he  became  interested  in  block  91  after  tlie  litiga- 
tion had  been  instituted  in  his  court. 

The  fact  is  patent  from  a  perusal  of  the  record.  Judge  Swavne 
declined  to  recuse  himself,  and  said  in  his  first  statement  after  reacliing 
Florida  and  opening  court  that  a  ''relative"  of  his  had  purchased  a 
part  of  the  land  in  question,  and  that  he  had  got  hold  of  the  deed  and 
returned  it  to  the  vendor.  In  this  statement  he  only  referre<l  to  the 
'^relative,"  not  saying  who  the  relative  was.  On  the  next  day,  or 
several  days  thereafter,  in  court  he  called  up  the  counsel  for  the 
plaintiff  in  the  McGuire  case  and  said  that  the  relative  he  had  referred 
to  yesterday  or  th(!  day  before  was  '*his  wife,"  and  stated  that  she 
had  paid  for  the  land  with  funds  inherited  from  the  estate  of  her 
father  in  Delaware. 

The  evidence  of  his  best  friend,  Judge  W.  A.  Blount,  perhaps  the 
foremost  lawyer  of  the  State  of  Florida,  is  most  persuasive  and  con- 
vincing  against  Judge  Swayne.     He  and  Judge  Swavne  were  intimate 
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friends,  and  Judge  Blount  was  the  friend  who  moved  that  contempt 
proceedings  be  instituted  against  Belden  and  Davis.  Belden  and 
Davis  had  simpiv  asked,  as  they  had  a  right  to  do,  after  hearing  of  the 
current  and  well-founded  rumors  that  Judge  Swayne  had  purchased 
a  part  of  the  land  in  controversv,  that  he  recuse  himself  and  not  try 
the  case,  because  by  virtue  of  his  interest,  or  his  wife's  interest,  in 
block  91  he  was  clearly  disqualified  as  a  judge.  He  declined  to  do  so 
and  grew  furious  and  indignant.     Let  us  deal  with  him  justly. 

Take  the  e^ndence  of  his  good  friend.  Judge  Blount,  who  defended 
his  outraged  dignity  and  onginated  the  contempt  proceedings.  He 
tells  us  that  when  Judge  Swayne  opened  court,  or  a  day  or  so  there- 
after, counsel  for  Florida  McGuire  neing  in  the  room,  Judge  Swayne 
stated  that  he  had  received  a  letter  from  some  of  them  asking  him  to 
recuse  himself,  because  he  had  purchased  a  piece  of  the  land  which  was 
a  part  of  the  land  embraced  in  the  Florida  McGuire  case;  that  he  had 
not  purchased  any  such  land;  that  his  wife  had  negotiated  for  the 
purchase  of  a  part  of  this  tract,  through  him,  but  when  the  deed 
was  sent  to  close  the  trade  he  saw  it  was  a  quitclaim  and  he  asked 
why  a  warranty  had  not  been  given.  The  reply  by  Watson  &  Co., 
Edgar's  agents,  was  that  the  reason  a  warranty  deed  was  not  given 
was  because  the  land  was  in  controversv  in  thfs  suit  and  he  did  not 
care  to  rive  a  warranty.  Judge  Swayne,  learning  this,  caused  the 
deed  to  be  returned,  and  that  while  there  was  not  a  formal  appli- 
cation to  recuse  himself  he  would  try  the  case. 

Never  once  did  Judge  Swayne  hint  that  he  returned  the  deeds 
because  the  land  was  in  litigation  in  his  court,  but  because  a  war- 
ranty deed  was  not  given  and  a  quitclaim  had  been  forwarded  to 
him.  If  a  warrantv  deed  had  been  sent  he  would  have  retained  it, 
apparently,  although  block  91,  which  he  was  purchasing,  was  in 
litigation  in  his  court.  This  is  the  fair  and  legitimate  inference  from 
his  statement,  his  acts,  and  the  evidence  of  his  good  friend.  Judge 
W.  A.  Blount.  Belden  and  Davis  had  asked  him  to  recuse  himself 
on  the  trial  of  the  McGuire  case.  He  came  from  Guvencourt  to 
open  the  November  term  of  his  court  in  1901. 

When  the  attorneys  for  the  plaintiff  in  the  case  appeared  in  the 
court  room,  he  called  them  up  and  stated  that  he  would  not  dis- 
Qualify  himself  in  the  case  because  a  relative  of  his  had  purchased 
tne  land.  He  held  himself  not  interested,  although  a  relative  was 
interested.  He  failed  and  refused  to  communicate  to  the  counsel  for 
the  plaintiff  who  tliis  relative  was  on  the  first  day  it  was  mentioned. 
However,  he  told  them  on  the  11th  of  November  that  the  relative 
was  his  wife.  Whv  did  he  not  make  this  announcement  at  the  first 
and  say  that  his  wife  had  bargained  for  or  purchased  block  91,  which 
was  in  litigation  in  his  court  ?  The  merest  tyro  in  the  law  knows, 
without  the  submission  of  a  single  argument,  that  the  judge  had  no 
right  to  try  the  case  and  that  he  was  clearly  disqualified.  There  is 
an  express  statute  in  the  State  of  Florida  to  the  effect  that  anything 
which  disqualifies  a  juror  to  sit  in  the  case  will  also  disqualify  a  judge 
to  try  it.  Judge  Swayne  knew  of  this  statute,  if  his  ignorance  of 
Federal  statutes  and  decisions  did  not  extend  to  State  statutes  and 
<leckions  in  the  State  of  Florida. 

Mr.  Gilbert.  May  I  internipt  the  gentleman  ? 

The  Speaker  pro  tempore.  Does  the  gentleman  yield  to  the  gen- 
tleman from  Kentucky? 
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Mr.  Henry  of  Texas.  Just  for  a  moment. 

Mr.  Gilbert.  I  want  to  know  just  how  much  time  ii)tervcned 
from  the  time  he  disclosed  the  fact  that  it  was  a  relative  of  his  until 
it  came  out  in  the  testimony  that  it  was  his  wafel 

Mr.  Henry  of  Texas.  According  to  several  of  the  witnesses  it  was 
from  the  5th  till  the  11th  of  November,  1901.  This  relative  had  pur- 
chased the  land.  The  so-called  ^'relative''  was  his  wife,  ajid  yet  he 
held  that  he  was  qualified  to  try  the  case.  Was  it  his  '*  relative/' 
or  was  it  liis  ''wife''?  These  arp  pertinent  inquiries.  No;  it  was 
neither. 

The  testimony  shows,  and  it  is  in  this  record,  that  as  a  matter  of 
fact  he  had  bought  upon  credit,  and  was  to  give  his  note  and  mort- 
gage, and  the  most  significant  fact  of  all  is  revealed  in  the  letters 
which  Mr.  Hooten  brought  into  court,  showing  that  a  blank  note 
and  mortgage  were  sent  to  Judge  Swayne  for  him  to  fill  in  the  amount 
of  it.  In  other  words,  he  was  purchasing  the  land  at  his  own  price, 
without  any  price  being  named  by  the  vendor.  There  is  eviaence 
to  the  effect  that  the  judge  purchased  block  91  on  credit,  and  that 
he  was  to  give  his  notes  and  a  mortgage  on  the  land  in  pa3Tnent  for 
the  same;  but  for  some  reason  best  known  to  liimself  the  proceedings 
for  the  sale  of  the  land  were  suddenly  terminated,  although  letters, 
deeds,  notes,  and  mortgages  had  been  forwarded  to  and  fro  between 
him  and  the  real-estate  agents  in  Pensacola  who  were  interested  in 
the  land  in  litigation  in  the  McGuire  case. 

In  spite  of  all  that  he  would  try  the  case  as  a  "most  just  judge." 
Although  he  stated  from  the  bench  that  a  relative  had  purchased 
the  land,  and  later  that  the  relative  was  his  wife,  he  haa  returned 
the  deed  to  the  real-estate  agents  not  because  of  the  litigation, 
but  solely  because  it  was  a  quitclaim  and  not  a  warranty  deed. 
Still  his  imaginary  dignitj  is  offended  when  an  upright  attomej 
suggests  to  him  his  own  disqualification,  and  such  attornev  is  forti- 
with  charged  with  contempt  of  his  court.  Contempt  on  tlie  part  of 
this  attornev  would  be  a  mild  term;  indignation,  injustice,  and  out- 
rage would  liave  been  feelings  more  compatible  with  a  true  lawyers 
ethics  and  sentiments.  To  this  distinguished  judge  no  injustice 
should  be  done,  but  I  sav  to  you  that  for  this  one  act  alone,  as  re- 
vealed and  photographed  in  tliis  record  from  beginning  to  end,  his 
t'udicial  ermine,  which  he  has  disgraced,  should  be  stripped  from 
ds  shoulders.  He  should  be  dragged  from  his  high  place  of  power, 
and  an  upright  and  honorable  judge  should  fill  his  station. 

Later  on  in  the  trial  of  this  case,  when  it  was  subsequently  refiled, 
after  the  first  dismissal,  he  charged  the  jury  to  return  a  verdict  in 
favor  of  the  title  to  the  land  of  which  he  had  purchased  a  part. 
Such  history  and  such  acts  on  his  part  are  peculiarly  significant,  and 
perhaps  have  a  deeper  meaning  than  that  revealed  on  the  surface*  of 
the  record.  Judge  Sw^a^Tie  avers  that  he  could  not  tell  from  the 
description  of  the  land  contained  in  the  pleadings  in  the  Florida 
McGuire  case  that  block  91  was  a  part  of  it.  Permit  me  to  call  to 
your  notice  that  this  lack  of  candor  of  the  gentleman  on  trial  here  in 
this  statement  indicates  a  glaring  lack  of  fairness  on  his  part.  He 
solemnly  states  before  the  subcommittee  that  the  land  as  sued  for 
by  McGuire  and  others  is  described  as  follows  in  the  petition: 

Certain  parcel  or  piece  of  laud  knowr  as  the  Gabriel  Rivas  plat,  containing  2R>i 
acres,  more  or  lest*,  in  the  eastern  portion  of  the  city  of  Pensacola. 
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Wliereas  the  pleadings  in  that  case  reveal  that  his  statement  is 
not  true  and  that  the  land  is  descrihed  in  it  as  follows: 

Certain  parcel  or  piece  of  land  known  as  "the  Gabriel  Rivas  tract,"  containing 
262i  acres,  more  or  Ws,  in  the  eastern  portion  of  the  city  of  Pensacola,  Escambia 
County,  State  of  Florida,  mostly  in  section  8,  township  2  south,  range  29  west. 

In  a  matter  of  detail  like  this  propriety  would  require  that  in  mak- 
ing his  statements  before  the  subcommittee  of  the  Judiciary  Com- 
mittee that  he  should  accurately  state  what  the  description  was  as 
contained  in  the  original  pleadmgs  and  not  curtail  or  change  the 
descriptions  given  in  the  papers  of  the  case. 

Mr.  James.  What  was  the  judgment  he  rendered  in  this  cape  t 

Mr.  Henby  of  Texas.  I  will  tell  you  in  a  moment.  Later  on,  upon 
the  second  institution  of  the  suit  for  the  same  land,  he  gave  a  peremp- 
tory charge  to  the  jury  to  return  a  verdict  in  favor  of  the  title  of  the 
claimants  against  Florida  McGuire  and  others.  It  appears  that  he 
endeavors  to  mislead  the  House  by  stating  that  he  could  not  under- 
stand that  it  was  a  part  of  the  Rivas  tract,  and  gave  the  description 
in  his  statement  as  being  bona  fide,  when  it  was  not  a  correct  descrip- 
tion, as  found  in  the  ori^al  papers  filed  in  the  case.  What  next 
occurs  ?  Belden  and  Davis,  upon  learning  of  his  supposed  interest  in 
the  land  by  reason  of  his  purchase,  ask  him  by  letter  and  in  person  to 
recuse  himself.  He  declined  to  do  so.  On  Saturday  evening  at 
5.30  o'clock  he  announced  that  on  the  following  Monday  he  proposed 
to  take  up  the  McGuire  case. 

His  court  met  at  10  o'clock.  The  criminal  docket  was  being  tried 
and  about  to  be  completed  ^Saturday  night.  There  were  50  or  more 
witnesses  in  the  McGuire  case  to  be  summoned  for  Monday  morning. 
There  would  be  no  time  to  have  process  issued  Monday  morning  and 
get  the  witnesses  in  court.  The  judge  knew  that  and  would  try  the 
case  whether  or  no,  and  would  not  hold  himself  as  being  disqualified. 
Up  to  this  time,  Saturday  evening  at  5.30,  E.  T.  Davis  nad  not  been 
oi  counsel  in  the  McGuire  case.  When  Judge  Swayne  made  the 
announcement  that  he  would  try  the  case  on  Monday  morning, 
Belden  and  Paquet  met  and  agreed  together  to  bring  suit  m  the  State 
court  of  Escambia  County,  Fla.,  against  Judge  Swayne  for  the  pur- 
pose of  trying  his  title  to  block  91  of  the  land  in  litigation. 

They  believed,  and  seemingly  had  a  right  to  do  so,  that  it  was  he 
who  had  purchased  the  land  and  not  his  wife.  At  least  there  was  a 
well-grounded  suspicion  which  caused  the  attorneys  to  most  seriously 
question  his  statements.  Saturday  evening  late  jSelden  and  Paquet 
associated  E.  T.  Davis,  an  attorney  of  Florida,  with  them  for  the  pur- 
pose of  instituting  a  suit  in  the  State  court  against  Judge  Swayne. 
These  three  gentlemen  brought  the  suit  in  the  State  court  against 
him  for  the  possession  of  the  land  and  for  rents  and  mesne  profits, 
amounting  to  something  like  a  thousand  dollars,  which  is  the  usual 
allegation  in  ejectment  cases.  On  the  following  Monday  morning 
Davis,  who  had  not  been  an  attorney  in  the  McGuire  case,  appeared 
before  Judge  Swayne  and  asked  for  the  dismissal  of  the  McGuire  case. 
The  order  of  dismissal  was  granted  by  the  judge  and  entered. 

Judge  Swayne  says  that  ne  does  not  contend  that  counsel  had  no 
right  to  sue  him,  but  complains  of  the  manner  in  which  the  suit  was 
brought.  If  there  was  any  contempt  in  the  institution  of  this  suit  it 
was  a  contempt  of  the  State  court  and  not  of  the  Federal  court,  and 
Judge  Swayne  had  no  right  or  jurisdiction  to  punish  in  his  court  acts 
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committed  in  another  court.  He  objects  to  the  manner  in  which  they 
approached  the  throne  and  sued  the  ludge.  They  would  not  do  as  he 
would  will  it ;  they  did  not  come  with  smiles  and  bouquets  when  they 
instituted  the  case  against  him  in  the  State  court.  They  simply 
charged  that  he  was  interested  in  the  land,  and  they  were  exercising 
a  constitutional  right  to  sue  an  interested  party,  although  he  occupied 
the  position  of  Federal  judge. 

When  the  McGuire  case  was  dismissed  Judge  W.  A.  Blount,  one  of 
the  most  intimate  friends  of  the  judge,  arose  and  said  that  Belden, 
Davis,  and  Paquet  were  guilty  of  contempt  of  the  court  in  instituting 
a  suit  in  the  State  court  of  Florida.  He  filed  no  affidavit,  as  the  law 
requires,  although  the  supposed  contempt  was  conmiitted  out  of  the 
presence  of  the  judge.  Belden  and  Davis  were  arraigned  before  Judge 
Swayne  on  the  charge  of  contempt  and  had  a  brief  trial,  wherein  tne 
judge  denounced  them  and  abused  them  from  the  bench,  andsaid  that 
their  acts  ** created  a  stench  in  the  nostrils  of  the  people  of  Florida." 
He  used  epithets,  his  manner  was  not  temperate,  as  befits  a  just  judge 
on  such  an  occasion;  but  he  was  acrimonious,  violent,  vindictive,  and 
tyrannical.  He  transcended  his  legitimate  powers,  spat  upon  the  stat- 
utes of  the  United  States  and  the  decisions  of  the  Supreme  Court  on 
contempts,  and  entered  a  judgment  fining,  imprisoning,  and  disbar- 
ring two  attorneys  who  had  exercised  a  constitutional  privilege. 

Upon  the  suggestion  of  liis  amicus  curiap,  he  remitted  the  sentence 
disbarring  them  from  the  practice  of  their  profession.  He  should 
have  known  that  he  could  only  fine  or  imprison,  yet  he  imposed  the 
extreme  penalty  of  fine  and  imprisonment.  He  oppressed  them 
malicioush'  and  vindictively,  according  to  every  fair  inference  of  this 
record.  On  habeas  corpus  Belden  and  Davis  carried  their  cases 
before  Judge  Pardee  at  New  Orleans.  The  court  at  New  Orleans 
held  that  tliey  could  not  question  the  jurisdiction  of  Judge  Swayne, 
but  inasmuch  as  he  transcended  his  power  it  would  hold  that  he 
could  not  fine  and  imprison  them  for  contempt,  and  would  give 
Belden  and  Davis  the  alternative  of  either  paying  the  fine  or  goii^ 
to  prison.  In  .pursuance  of  the  judgment  of  Judge  Pardee,  Davis 
paid  the  fine  and  escaped  imprisonment.  Belden,  although  he  was 
over  70  years  of  age,  went  to  jail  and  served  his  sentence. 

Still  Judge  Swayne,  in  his  cooler  moments,  when  his  conscience 
should  have  been  aroused  and  his  better  feeling  as  a  judge  revived, 
did  not  recall  his  unjust  and  vindictive  judgment.  He  resented  the 
action  of  the  attome3^s  for  asserting  a  legal  right,  and  punished  them 
strictly  as  a  partisan  and  not  as  a  judge.  The  proof  is  overwhelming 
that  he  oppressed  tliem  and  harassed  tliem  as  no  Federal  judge  shoiila 
ever  be  permitted  to  do. 

There  is  another  contempt  case  in  this  record  which,  it  seems  to  me, 
makes  an  impeachable  ground  against  Judge  Swayne.     He  oppressed, 

{>unished,  and  perhaps  sent  to  his  death  one  O'Neal,  who  happened  to 
all  a  victim  to  his  tyranny  and  wratli,  because,  forsooth,  he  had 
become  involved  in  a  difficulty  with  a  trustee  in  bankruptcy  in  his 
court  in  a  matter  altogether  foreign  to  the  duties  of  such  trustee  as 
an  officer  of  the  court.  In  that  case  he  again  showed  his  malice  and 
spleen  and  clearly  transcended  his  prerogatives  as  a  judge. 

Let  me  briefly  advert  to  the  accounts  of  Judge  Swayne  while  holding 
court  out  of  his  district.  For  many  months  he  was  detailed  to  hold 
court  at  points  in  Alabama,  Texas,  and  perhaps  other  States.     While 
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he  was  thus  absent  from  home  holding  court,  the  law  provides  for  his 
expenses  as  follows : 

For  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to  hold 
court  outside  of  their  districta  not  to  exceed  ten  dollars  per  dav  each,  to  be  paid  on 
written  certificates  of  the  judges,  and  such  payment  shall  be  allowed  the  marshal  in 
settlement  of  his  account  witb  the  United  States. 

This  is  the  act  of  Congress  of  1896.  It  is  agreed  that  Judge  Swayne 
made  and  signed  on  each  and  every  occasion  the  certificates  required 
by  law  before  receiving  the  payment  of  $10  per  day  for  '^reasonable 
expenses''  for  holding  court  out  of  his  district.  He  never  charged  less 
than  $10  per  day  for  such  expenses,  although  in  Waco,  Tyler,  and 
Dallas,  Tex.,  his  expenses  ranged  from  $1.25  to  $3  per  day,  and  his 
traveling  expenses  from  Pensacola  could  not  possibly  have  exceeded 
$50.  Ills  actual  expenses  were  much  less  than  $10  per  day,  and  in 
every  instance  he  certified  the  amoimt  of  $10  as  being  his  reasonable 
expenses.  Since  1896  he  has  held  court  many  months  outside  of  his 
district,  and  for  so  doing  he  has  drawn  from  the  Treasury  over  $7,000, 
while  his  actual  expenses  have  not  exceeded  $3,000.  In  violation  of 
the  statute  he  has  drawn  from  the  Treasury  more  than  $4,000. 

For  making  this  false  and  fraudulent  account  he  should  be  im- 
peached and  removed  from  office.  In  Waco,  in  1895,  he  held  court 
30  days  and  drew  from  the  Treasury  $300,  although  his  actual  expenses 
were  much  less  than  that  amount.  In  Dallas,  in  1896,  he  held  court 
40  daj's  and  drew  from  the  Treasurv  $400,  although  his  actual  expenses 
little  exceeded  $100,  if  that.  In  Waco,  in  1896,  he  held  court  18  days 
and  drew  from  the  Treasury  $180,  although  his  actual  expenses  were 
little  more  that  $1  per  day.  In  Dallas,  in  1896,  he  held  court  36  days 
and  drew  from  the  Treasury  $360,  while  his  reasonable  and  actual 
expenses  were  much  less  than  that  amount.  In  Waco  he  held  court 
28  days  and  drew  from  the  Treasurv  $280,  although  his  reasonable  and 
actual  expenses  were  little  more  tfian  $1  per  day. 

The  gentleman  from  Iowa  [Mr.  Ijacey],  in  a  colloquv  to-dav,  sug- 

fested  that  this  $10  allowance  was  '^compensation,''^  but  the  law 
enominates  it  as  being  '*for  reasonable  expenses."  No  law  of  Con- 
gress could  constitutionally  authorize  a  Federal  judge  to  receive  more 
pay  than  his  legal  salary.  The  Constitution  itself  expressly  pro- 
vides— 

The  jiidsfes,  both  of  the  Supreme  and  inferior  courts  *  ♦  ♦  shall  at  stated  times 
receive  for  their  services  compensation,  which  shall  not  be  diminished  during  their 
continuance  in  office. 

At  stated  times  they  must  receive  their  compensation,  and  it  has 
been  fixed  by  law  as  their  legal  salaries.  The  C'onstitution  does  not 
authorize  them  to  draw  tliis  compensation  as  a  salary  under  the  pre- 
text of  reasonable  expenses. 

The  Constitution  does  not  permit  a  Federal  judge  to  secure  his 
salary  under  statutes  providing  for  expense  accounts,  but  authorizes 
that  the  salary  shall  be  fixed  by  law.  Under  the  law  prior  to  1896 
judges  were  allowed  money  for  actual  expenses,  but  the  act  of  1896 
was  more  stringent  and  requires  that  tncy  incur  only  reasonable 
expenses.  Under  the  old  law  the  expenses  might  have  been  unrea- 
sonable; now  they  must  be  reasonable,  and  so  certified. 

Mr.  Speaker,  1  have  already  detained  the  House  beyond  the  limit 
of  my  time,  and  in  a  few  moments  I  shall  cone  hide  my  remarks. 
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After  reading  this  testimony  and  hearing  some  of  the  witnesses,  I 
assert  that  a  perusal  of  the  record  will  convince  any  unbiased,  unprej- 
udiced Member  of  this  House  that  Judge  Charles  Swayne  should  be 
sent  before  the  high  court  of  impeachment 

Not  upon  the  separate  question  of  his  fraudulent  accounts,  but 
upon  all  nis  wrongful  acts  as  a  judge  in  Florida,  which  demonstrate 
that  lie  has  been  a  petty  tyrant  there,  openly  defying  the  people  and 
refusing  to  make  his  residence  among  them.  He  should  be  sent 
before  the  Senate,  in  order  that  they  may  be  able  to  investigate  his 
acts  in  the  Belden  and  Davis  contempt  cases,  in  the  O'Neal  case,  and 
in  the  Hoskins  bankrupt  case,  where  ne  sat  on  the  bench  and  saw  an 
old  man  who  could  not  read  or  write,  worth  $40,000,  owing  only 
$10,000,  plundered  by  a  coterie  of  attorneys  And  when  tne  oli 
man  appealed  to  him  for  a  trial,  without  a  suggestion  from  anyone, 
he  loolced  down  from  his  place  of  power  and  said:  "You  had  better 
get  together  in  this  case/'  He  intended  to  imply  by  such  suggestion: 
*Mr  Hoskins,  you  pay  over  to  these  attorneys,  Calhoun  and  Boone, 
$1,000  each,  as  blood  money,  as  a  fee,  and  all  the  costs  of  bankruptcy 
proceedings,  and  then  your  propertv  will  be  released." 

All  these  combined  acts  reveal  liis  perfidious  record  as  a  judge. 
They  make  plain  that  he  must  have  known  of  the  corrupt  conduct  of 
the  attorneys  going  on  under  his  very  eyes  He  should  go  before  the 
Senate  of  the  United  Stat'^s  on  all  these  propositions,  and  then  if  he 
had  another  or  a  better  defense  than  he  has  given  to  the  Judiciary 
committee,  which  has  reported  unanimously  against  him,  if  his 
escutcheon  as  a  judge  he  unstained,  he  can  clear  himself  before  the 
Senate  and  before  the  American  people.     [Applause.] 

Mr  Powers  of  Massachusetts  Mr  Speaker,  as  the  hour  is  late,  it 
is  my  pur[)ose  to  onlv  sj)eak  briefly  upon  this  resolution  It  appears 
that  the  Judiciary  Committee  liave,  ny  a  unanimous  vote,  reported 
that  the  respondent,  Judge  Swayne,  lias  committed  an  impeachable 
offense.  A  majority  of  that  committee  have  reported  that  he  has, 
in  their  opinion,  committed  several  impeachable  offenses  For  the 
purpose  of  the  discussion  which  is  now  befor?  the  House,  it  seems  to 
me  that  it  is  immaterial  at  the  present  time  to  enter  at  any  great  length 
into  a  discussion  of  whetlier  jiil  tliese  charges  constitute  impeachahle 
offenses  Tlie  real  question  which  Ls  before  this  House  and  upon 
vvliich  we  will  l)e  called  to  vote  is  the  question  whether  the  respondent 
ought  to  be  impeached.  The  question  of  whether  he  shall  be 
impeached  upon  one  or  more  artides  is  a  question  that  must  be  set- 
tled at  some  future  day.  At  the  present  tim?  tlie  question  is  whether 
the  resolution  of  impeachment  wliich  has  been  reported  by  tlie 
majority  of  this  committee  shall  be  adopted.  This  House  has  no 
constitutional  power  to  pass  upon  the  question  of  the  guilt  or  the 
innocence  of  tlie  respondent  He  is  not  on  trial  before  us  We  have 
no  right  to  take  from  him  the  presumption  of  innocence  wliich  he 
enjoys  under  the  law  All  we  have  the  right  to  do  is  to  say  whether 
there  has  been  made  out  such  })ro])able  cause  of  guilt  as  to  entitle 
the  American  peo})le  to  the  right  to  have  the  case  tried  before  the 
Senate  of  the  United  States  Even  if  we  vote  this  resolution,  we  do 
not  take  from  him  the  j)resumpti()n  of  innocence  He  is  entitled  to 
enjoy  that,  so  far  as  any  action  of  ours  is  concerned.  We  simply  say 
by  voting  this  resolution  tliat  the  people  are  entitled  to  have  thi> 
cause   tried   l^efore   the   tribunal    wliich   under   the   Constitution   is 
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ordained  for  the  purpose  of  trying  cases  of  this  character.  We  say 
that  and  we  say  no  more.  There  has  been  a  somewhat  lengthy  dis- 
cussion to-day  as  to  whether  certain  offenses  charged  here  are 
mipeachable  offenses  I  assume,  Mr  Speaker,  that  we  shall  have 
the  opportunity  to  discuss  those  questions  later  on  We  shall  have 
the  opportunity  to  discuss  the  question  whether  the  act  of  Judge 
Swayne  in  the  Davis  and  Belden  case  constitutes  an  impeachawe 
offense  or  not  Wo  shall  also  have  the  opportunity  later  on  to  discuss 
the  question  whether  the  act  of  the  respondent  in  the  O'Neal  case 
constitutes  an  impeach alle  offense  or  not. 

Those  are  questions  which  can  be  considered  at  a  future  time 
better  than  now.  I  assume,  however,  that  this  discussion  has  taken 
the  broad  range  that  it  has  in  order  that  this  House  might  be  fully 
acquainted  with  the  evidence  which  was  presented  to  the  committee. 
Now,  the  evidence  which  came  before  the  subcommittee  came  both 
from  the  complainant  and  the  respondent.  The  evidence  that  was 
offered  in  behalf  of  the  respondent  was  offered  as  a  mere  matter  of 
courtesy  and  not  as  a  matter  of  right.  We  .are  sitting  here,  as  has 
already  been  said,  as  the  grand  inquest  of  the  Nation.  We  are  exer- 
cising the  functions  of  a  grand  jurv,  nothing  more.  We  can  not  pass 
at  this  time  upon  the  question  of  tfie  innocence  or  guilt  of  the  respond- 
ent. All  we  can  do  is  to  ascertain  whether  or  not  this  cause  is  worthy 
of  trial  before  that  body  which,  under  the  Constitution,  has  exclusive 
authority  to  hear  it.  In  other  words,  the  question  is  tliis:  Has  there 
been  such  a  case  made  out;  has  there  been  cause  shown  sufficient  to 
entitle  the  American  people  to  the  trial  which  the  Constitution  pro- 
vides? More  than  that  we  are  not  called  upon  at  the  present  time  to 
determine.  \I  am  of  the  opinion  it  is  the  duty  of  this  House,  upon  all 
the  evidence,  to  vote  the  resolution  of  impeachment.  I  reached 
that  conclusion  with  the  greatest  reluctance.  For  nearly  30  years 
I  have  enjoyed  pleasant  and  harmonious  relations  with  the  members 
of  the  judiciary  of  my  circuit  and  State.  No  American  lawyer  can 
review  the  long  list  of  distinguished  and  eminent  jurists  which  Massa- 
chusetts has  given  to  the  service  of  the  State  and  the  Nation  witlvout 
feeling  an  increasing  pride  in  the  profession  to  which  he  belongs.  I 
think,  Mr.  Speaker,  we  all  agree  that  our  bias  as  lawyers — and  the 
majority  of  tliis  House  are  lawyere — is  in  favor  of  the  judge  against 
whom  the  accusation  has  been  made.     K  the  path  of  duty  in  this 

Particular  case  was  beset  with  doubt,  I  would  gladly  accord  the  bene- 
t  of  the  doubt  to  the  respondent;  but  to  my  mind  the  path  of  duty 
is  clear. 

The  17  members  of  vour  Judiciary  Committee  who  have  studied 
this  question,  and  studied  it  with  care,  have  reached  the  conclu- 
sion that  the  respondent  has,  at  least,  committed  one  impeachable 
offense.  I  am  aware  that  rumor  has  it  that  this  prosecution  was 
instigated  by  the  political  enemies  of  Judge  Swayne.  I  can  not 
believe  that  well  founded.  When  I  voted  for  the  original  report  I 
was  not  advised  as  to  which  political  party  the  respondent  belonged. 
I  did  not  then  and  I  do  not  now  consider  that  question  of  any  impor- 
tance. Whatever  his  political  views  may  bo  they  neither  injure  nor 
benefit  his  ri^ht  of  protection.  All  that  I  ask,  all  that  Judge  Swayne 
asks,  is  that  if  he  is  to  have  a  trial  it  is  to  be  a  trial  upon  the  evidence, 
and  the  evidence  before  the  proper  tribunal,  and  that  is  all  that  any 
American  citizen  insists  upon.     K  we  vote  this  resolution  we  simply 
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vote  that  this  case  shall  go  forward  to  trial.  The  question  of  the 
innocence  or  the  guilt  of  Judge  Swayne  is  to  be  determined  by  another 
tribunal  over  which  we  exercise  no  influence,  and  a  tribunal  that 
will  examine  everv  question  and  the  evidence  and  reach  a  just  and 
correct  conclusion.  I  w^ant  to  say,  however,  before  I  sit  down  just 
one  word  with  reference  to  the  exercise  of  that  tremendous  power 
known  as  the  power  of  punishing  for  contempt.  The  resolution  now 
before  us  is  a  resolution  of  a  most  serious  and  far-reaching  character. 
We  shall  have  an  opportunity  when  we  come  to  discuss  the  articles 
upon  which  the  impeachment  is  to  be  based  to  take  into  consideration 
to  what  extent  the  people  have  given  to  the  courts  the  power  to  pro- 
tect their  dignity  and  independence.  We  shall  also  have  an  oppor- 
tunity to  determine  the  rights  of  the  people  and  the  prerogatives  of 
the  courts.  Now,  it  is  claimed  in  this  particular  case  that  the  power 
which  w^as  vested  in  the  office  of  judge  has  been  abused,  and  it  is 
claimed  that  this  respondent  has  exercised  a  powder  beyond  that 
which  the  law  conferred  upon  his  office.  To  my  mind  the  mc^t 
serious  charges  against  the  respondent  are  those  charges  growing  out 
of  the  O'Xeal  case  and  the  Beiden  and  Davis  case. 

I  am  aware,  Mr.  Speaker,  that  there  is  pn)of  that  the  respondent, 
bv  false  certifications,  has  taken  from  the  Treasurv  of  the  United 
States  several  thousand  dollars  which  properly  did  not  belong  to  him. 
That  if  it  amounts  to  anything  it  was  the  obtaining  of  money  belong- 
ing to  the  people  by  false  pretense.  I  know  that  there  is  evidence 
hero  that  tiiis  respondent  made  use  of  property  in  the  custody  of 
his  court  for  his  personal  convenience  and  enjoyment  at  the  expense 
of  the  creditors  of  a  bankrupt  corporation.  I  think  that  those  two 
propositions  have  been  proven,  but  to  my  mind  the  most  serious 
proposition  is  something  that  does  not  involve  the  pronerty  rights  of 
the  American  people  or  the  property  rights  of  any  railroad  corpora- 
tions. It  strikes  deeper  than  that.  It  involves  the  liberty  of  Ameri- 
can citizens  [applause],  and  I  shall  be  surprised  when  this  question  is 
fought  out,  this  evidence  is  examined,  wrien  the  question  of  articles 
of  impeachment  comes  up,  if  this  House  does  not  reach  the  conclu- 
sion that  the  most  serious  charge  against  the  respondent  is,  first, 
the  O'Xeal  case  and,  second,  the  Beiden  and  Davis  case.  I  say  that 
because  to  my  mind  those  are  the  two  most  serious  chaises  against 
the  respondent.  I  feel  to-day,  and  I  have  felt  all  the  time  while 
this  question  was  under  discussion,  that  there  was  a  misconception 
upon  the  part  of  many  lawyers  here  as  to  what  those  cases  were. 

I  do  not  propose  at  this  time  to  undertake  to  discuss  the  evidence 
relating  to  those  cases.  I  want,  however,  that  this  House  should 
bear  in  mind  that  the  power  to  imprison  for  contempt  is,  to  say  the 
least,  a  very  dangerous  one,  never  to  be  exercised  except  for  the  best 
of  reasons,  and  then  well  within  the  authority  conferred,  for  the  pro- 
tection oi  the  dignity  and  the  authoritj*  of  the  court.  We  have  con- 
ferred that  power  in  the  belief  that  it  never  would  be  exercised  except 
for  the  best  of  reasons  and  for  the  sole  purpose  of  preserving  the 
dignity  and  the  authority  of  the  ccnirts.  [Applause.]  This  question 
of  imprisonment  for  contempt  is  one  that  has  been  under  discus- 
sion for  years  in  this  countiy.  AMiat  does  it  mean?  It  means  that 
anv  Member  of  this  House  or  aiiv  American  citizen  can  be  sent  to 

• 

prison  by  a  member  of  the  judiciary  without  the  safeguard  of  being 
tried  by  a  juiy  of  his  peers.     Now,  that  is  a  tremendous  power.     It  is 
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a  dangerous  power.  In  my  State  it  never  is  exercised  except  for  the 
best  of  reasons  and  for  the  sole  purpose  of  preserving  the  independ- 
ence and  the  dignity  of  the  judiciary. 

Now,  I  say  to  you,  Mr.  Speaker,  that  I  beHeve  this  House  wiU 
reach  the  conclusion  that  in  the  0'>^eal  case  and  in  the  case  of  Belden 
and  Davis  that  it  was  exercised  in  disregard  of  law.  That  it  was 
exercised  by  the  judge,  who,  at  the  time,  breathed  forth  mahce  to- 
ward his  victims  and  violated  a  law  that  was  plain  and  explicit.  Be- 
fore him  in  the  Belden  and  Davis  case  was  that  statute  which  said  he 
might  fine  or  he  might  imprison,  but  he  could  not  both  fine  and  im- 
prison. What  did  he  do?  He  both  fined  and  imprisoned;  dis- 
oarrcd  these  members  of  the  court  for  two  years,  thereby  attempting 
to  ruin  their  reputation  and  deprive  them  oi  the  means  of  earning 
their  living.  Yet  that  statute  which  he  violated  was  a  statute  plain 
and  explicit.  He  knew  that  it  had  been  construed  by  the  United 
States  Supreme  Court — that  clause  as  to  whether  he  could  both  fine 
and  imprison — yet,  in  violation  of  a  plain  and  explicit  reading  of  the 
statute,  disregarding  the  opinion  of  the  Supreme  Court,  he  finedy 
imprisoned,  and  disbarred. 

Mr.  Crumpacker.  Will  the  gentleman  permit  me  to  ask  him  a 
question? 

Mr.  Powers  of  Massachusetts.  (  ertainly. 

Mr.  Crumpacker.  Both  Belden  and  Pavis  were  attorneys  in  the 
general  practice  of  law,  were  they  not  ? 

Mr.  Powers  of  Massachusetts.  I  understand  so — one  in  Florida 
and  one  in  Louisiana. 

Mr.  Crumpacker.  Lid  either  of  the.-e  attorneys  call  attenticn  to 
the  fact  that  the  judge  did  not  have  the  power  both  to  fine  and  im- 
prison at  that  time  ? 

Mr.  Powers  of  Massachusetts.  I  do  not  know  that  they  were  in  a 
position  to  call  attention  to  that  fact. 

Mr.  Crumpacker.  Did  am^  attorney? 

Mr.  Powers  of  Massachusetts.  I  do  not  think  they  were  permitted 
to  do  so.  I  do  not  think  they  even  called  the  judge's  attention  to 
the  fact  that  he  did  not  have  a  right  to  disbar  them.  The  very  man 
"who  prosecuted  them  gave  his  opinion  to  the  judge  that  he  had  gone 
much  further  than  the  law  permitted  him.  "Why  do  you  disbar 
these  men?     You  ought  not  to  do  that;  but  you  may  fine  ard  im- 

Erison  them.''  So  far  as  it  appears  these  two  lawyers  had  been  told 
y  the  judge  that  they  were  a  stench  to  the  nostrils  of  the  people; 
that  they  were  ignorant.  They  stood,  no  doubt,  dumb.  They  did 
not  know  what  sentence  might  ne  imposed  upon  them..  He  was  irri- 
tated, apparently  full  of  malice  at  that  time,  and  they  did  not  ask 
him  what  he  was  going  to  do.     They  did  not  discuss  the  law. 

Mr.  LiTTLEFiELD.    Will   the    gentleman    permit    me  to  interrupt 
him? 

Mr.  Powers  of  Massachusetts.  Certainly. 

Mr.  LiTTLEFiELD.  The  gentleman  said  that  Judge  Swayne  said 
that  he  knew  the  law,  that  he  could  not  fine  and  imprison,  and  that  he 
knew  the  Supreme  Court  had  construed  it.  Will  trie  gentleman  state 
-where  this  appears  in  the  record  ? 

Mr.  Powers  of  Massachusetts.  I  think  that  is  a  fair  presumption. 

Mr.  LiTTLEFiELD.  But  vou  stated  it  as  a  fact.  If  it  is.  will  vou 
point  me  a  place  in  the  record  where  it  appears  ? 
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Mr.  Powers  of  Massachusetts.  There  is  a  presumption  that  every 
man  knows  the  law. 

Mr.  LiTTLEFiELD.  And  that  is  the  basis  oi  your  statement  ? 

Mr.  Powers  of  Massachusetts.  And  I  beheve  that  a  member  of  the 
judiciary  must  be  presumed  to  know  the  law. 

Mr.  LiTTLEFiELD.  Is  that  all  the  foundation  you  have  for  the  state- 
ment of  fact  that  you  have  made,  as  going  to  prove  the  knowledge 
of  the  man  ? 

Mr.  Powers  of  Massachusetts.  I  do  not  think  I  said  that.  I  said 
he  was  bound  to  know. 

Mr.  LiTTLEFiELD.  You  said  that  he  did  know. 

Mr.  Powers  of  Massachusetts.  If  I  stated  he  did  not  know  I  would 
charge  liim  with  ignorance,  and  I  am  not  permitted  to  charge  Judge 
Swayne  with  ignorance,  because  I  know  that  he  is  a  very  capable 
judge,  so  far  as  legal  attainments  are  concerned. 

Mr.  LiTTLEFiELD.  You  charge  him  with  ignorance  of  an  opinion, 
and  make  an  assertion  of  fact  that  is  not  sustained  by  the  record. 

Mr.  Powers  of  Massachusetts.  I  presume  the  court  must  have 
known  of  the  exit^tence  of  such  a  statute  and  must  have  known  of  the 
construction  of  that  statute  by  the  Supreme  Court;  certainly  he  was 
presumed  to  know.  Every  man  is  supposed  to  know  what  the  law 
is,  and  he  was  presumed  to  know  it  wnen  he  was  about  to  violate  a 
statute  which  had  been  construed  by  the  Supreme  Court. 

But  I  have  already  taken,  perhaps,  all  the  time  I  ought  to  take  in 
this  discussion. 

I  believe  it  to  be  the  duty  of  this  House,  when  these  articles  of 
impeachment  come  before  it,  to  examine  the  evidence  carefully,  and 
to  reach  the  conclusion  as  to  all  the  articles  upon  which  the  respondent 
ought  to  be  impeached.  I  had  rather,  so  far  as  I  am  concerned,  see 
the  impeachment  go  forward  upon  the  broad  ground  that  he  has 
abused  liis  power,  as  I  believe  he  has.  Why,  to  my  mind,  we  might 
forgive  him  if  he  had  stolen  five  or  six  thousand  dollars  of  the  money 
belonging  to  the  American  people;  but  I  am  never  ready  to  foi^ve 
any  judge  who  has  ^\dllfully  taken  from  the  American  people  the 
liberty  which  the  Constitution  guarantees.  [Applause.]  And  1 
believe  that  we  shall  reach  the  conclusion  that  this  is  a  case  that  ought 
to  go  forward  for  trial.  That  is  the  only  question  before  us.  If  we 
believe  there  is  probable  cause,  and  that  the  people  ought  to  have  ao 
opportunity  to  have  this  case  tried,  then  it  becomes  our  duty  to 
send  it  forward  for  trial  before  the  proper  tribunal.     [Applause.]* 

Mr.  LiTTLEFiELD.  Mr.  Speaker,  I  do  not  know  that  I  quite  agree 
with  my  distinguished  friend  as  to  the  circumstances  under  which  this 
House  should  vote  to  sustain  the  resolution  pending  before  it.  I  do 
not  tliink  it  is  a  question  altogether  of  probable  cause.  I  agree,  how- 
ever, that  it  is  a  matter  that  addresses  itself  to  every  man's  conscience 
and  judgment,  and  he  should  exercise  them  here  independentiv, 
fairlv,  and  honestlv. 

Now,  so  far  as  I  am  concerned,  I  can  not  vote  for  any  specification 
or  any  charge  unless,  in  my  judgment,  the  Senate  of  the  United  States 
upon  the  record  as  it  stands  here  before  us,  would  be  required  in 
honor  and  in  conscience  to  find  the  charge  sustained.  That  may  be 
too  drastic  a  rule,  but  I  can  not,  so  far  as  I  am  concerned,  evade  the 
operation  of  that  rule.  It  is  not  my  purpose,  Mr.  Speaker,  to  enter 
upon  a  detailed  discussion  of  the  various  propositions  relied  upon  to 
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sustain  this  resolution.  I  do  not  agree  that  when  the  House  comes 
to  consider  the  questions  which  seem  to  be  relied  upon  by  nay  dis- 
tinguished friend  from  Massachusetts  [Mr.  Powers]  with  such  zeal, 
upon  a  fair  analysis  of  the  facts,  the  House  will  vote  to  sustain  a 
specification  based  upon  the  suggestion  of  the  question  of  contempt 
in  either  case.  I  am  not  going  to  discuss  it  in  detail  now.  I  do  not 
affree  with  the  majority  of  the  committee  in  any  of  the  items  upon 
wrdch  they  rely,  except  the  last  item.  I  do  not  agree  that  the  gentle- 
men representmg  the  majority  of  this  committee  have  succeeded — 
mark  you,  have  succeeded — m  stating  the  rightful  conclusions  in 
relation  to  the  other  charges.  Nor  do  I  agree  that  they  have  suc- 
ceeded in  stating  the  facts  as  they  are  disclosed  by  this  record  in  con- 
nection with  those  other  charges.  But  I  am  not  going  into  a  discus- 
sion of  this  question  now.  Later  on,  if  the  House  should  adopt  this 
resolution,  tne  time  will  come  when  it  is  for  the  House  to  say,  in  the 
exercise  of  its  intelligence  and  its  judgment,  what  the  specifications 
shall  be. 

I  do  not  propose  to  discuss  them  for  the  further  reason  that  it  is 
my  purpose,  when  the  question  is  taken  upon  this  resolution,  to  vote 
in  favor  of  it,  and  I  want  to  give  the  House,  for  a  moment,  the  reason 
that  I  have  for  so  doing.  T  do  it  solely  upon  the  ground  of  the  last 
specification — the  using  of  a  false  certincate  for  the  purpose  of 
receiving  money  from  the  Treasury  of  the  United  States.  And  it  is 
because  I  feel  bound  by  the  record  as  it  stands  before  us  to  vote  for 
this  resolution  for  that  reason  that  I  do  not  consider  it  now  essential 
to  discuss  the  other  reasons  that  have  been  relied  upon  in  argument. 
If  we  reach  that  stage,  as  I  understand  the  orderly  method  of  pro- 
cedure, if  the  House  in  the  exercise  of  its  wisdom  adopts  this 
resolution 

Mr.  Henry  of  Texas.     Will  the  gentleman  yield  for  a  question  ? 

Mr.  LiTTLEFIELD.    Ycs. 

Mr.  Henry  of  Texas.  I  understand  the  gentleman  to  say  that  he 
is  willing  to  submit  the  charge  on  the  question  of  the  fraudulent 
account. 

Mr.  LiTTLEFIELD.  I  am  coining  right  to  that. 

Mr.  Henry  of  Texas.  Then,  if  the  gentleman  believes  that  Judge 
Swayne  acted  fraudulently  in  making  those  accounts,  does  he  not 
think  these  other  specifications  would  throw  light  on  the  intent  of 
Judge  Swayne  in  the  account  matter  ? 

Mr.  LiTTLEFIELD.  I  do  not  think  this  House,  in  an  impeachment 
proceeding,  grave  as  it  is,  will  undertake  to  present  to  the  Senate  of 
the  United  States  and  stand  before  this  country  upon  the  proposition 
that  it  is  necessary  to  rely  upon  the  atmosphere  created  by  unsus- 
tained  charges  in  order  to  sustain  a  charge  that  is  valid  in  its  charac- 
ter. That  is  the  way  I  answer  that.  I  do  not  believe  in  recognizing 
the  validity  of  a  proposition  that  is  not  sustained  for  the  purpose  of 
creating  in  the  mind  of  any  tribunal,  either  this  one  or  the  Senate  of 
the  Umted  States,  any  element  of  prejudice  or  passion  against  the 
man  charged.  He  is  entitled  to  be  judged  when  it  reaches  the  Senate 
of  the  United'States.  If  I  understand  the  law  of  this  land,  which  has 
been  so  affectingly  referred  to  by  my  distinguished  friend,  who  seems 
to  labor  under  the  impression  that  in  some  way  or  other  the  law  has 
been  abused  by  this  man  under  some  circumstances — if  I  understand 
the  law  he  is  entitled  to  be  judged  upon  the  specifications  filed,  and 
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the  evidence  under  each  specification  is  to  be  relied  upon  alone  for 
the  purpose  of  establishing  that  specification.  I  do  not  believe  that 
an  unfounded  specification  or  the  evidence  relied  upon  to  support  it 
can  be  imported  into  the  case  in  order  to  support  a  good  specincation. 
That  is  my  view  of  that. 

Mr.  Henry  of  Texas.  Nor  do  I  believe  that  an  unfounded  specifica- 
tion should  be  so  presented. 

Mr.  LiTTLEFiELD.  That,  I  think,  answers  the  gentleman's  proposi- 
tion. Of  course  this  is  a  matter  that  everj*^  man  must  exercise  his 
judgment  upon.  Personally,  I  will  not  vote  for  a  moment  to  sustain 
any  specification  that  I  do  not  believe  the  Senate  of  the  United  States 
on  its  oath  and  its  conscience  on  this  record  would  not  be  bound  to 
sustain  as  established  bevond  a  reasonable  doubt.  That  is  mv  atti- 
tude  in  connection  with  that.  I  may  be  wrong,  but  I  am  obhged  to 
be  governed  by  it. 

Now,  I  want  to  say  just  a  word  or  two  about  this  last  specification. 
I  think  this  House  is  entitled  to  the  benefit  of  the  work  and  the  in- 
vestigation of  this  committee  and  a  fair  statement  from  the  commit^ 
tee  of  the  reasons  that  have  produced  the  conclusions  which  we  have 
reached. 

Upon  the  record  in  this  case  there  is  no  question  but  that  Judge 
Swayne,  since  189G,  has  uniformly  certified  for  his  travel  and  attend- 
ance and  his  ^treasonable  expenses*'  $10  per  diem.  There  is  no  ques- 
tion upon  the  record  in  this  case  but  that  at  least  in  several  instances, 
and  the  latest  in  1903,  only  last  year,  the  only  amount  that  he  could 
have  exi>ended  for  his  board  and  sustenance  while  attending  court  for 
41  days  is  $1.25  a  day.  There  is  no  evidence  in  this  case  as  to  what 
Judge  Swayne  may  have  expended  for  travel  going  from  his  place  of 
residence,  or  wherever  he  may  have  been,  to  T^ler,  Tex.,  and  return; 
but  upon  any  hypothesis  it  could  not  have  exceeded  $60  or  $75,  so 
that  tnere  can  be  no  question  but  that  the  issue  is  sauarely  raised 
upon  this  Question  of  tne  false  certificate,  and  it  runs  all  along  during 
that  period. 

Now,  what  is  the  law  in  relation  to  the  question  of  false  certificate? 
I  am  simply  stating  mv  belief,  so  far  as  I  am  concerned.  I  certainly 
hope  that  no  man  m  tnis  House  will  feel  that  I  am  urging  him  either 
to  sustain  or  to  refuse  to  sustain  this  resolution.  I  think  it  Ls  beneath 
the  dignity  of  any  man  on  this  committee  to  urge  that  proposition 
upon  this  House.  Later  on,  if  I  have  occasion  in  the  discussion  of 
the  items  which  are  involved,  I  will  give  the  House  my  reasons,  and 
then  let  every  man  say  what  he  ought  to  do  without  any  urging  or  any 
pressing  from  me,  either  one  way  or  the  other. 

Now,  what  is  the  law  in  relation  to  these  certificates  ?  The  statute 
in  general  terms  expressly  prohibits  a  judge  from  receiving  anything 
by  way  of  compensation  in  addition  to  his  stipulated  salarj'^  of  $5,000 
a  year.  Up  to  1890,  after  1881,  there  appeared  in  the  various  ap- 
proj)riation  bills  an  appropriation  for  the  judicial  department,  an 
appropriation  which  provided  for  the  payment  of  expenses  of  district 
juag(*s  when  sent  into  other  districts  for  the  purpose  of  holding  court 
under  direction  of  tha  propert  authority.  The  Comptroller  of  the 
Treasury  held  under  that  language  in  the  appropriation  bill  that  there 
was  payable  to  the  district  judges  under  such  circumstances  simply 
their  actual  disl)ursement  for  expenses.  They  were  required  to  certify 
them  in  detail.     That  is  up  to  1890. 
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In  the  appropriation  bill  of  1896  there  appeared  for  the  first  time 
the  language  which  I  can  quote  in  substance,  near  enough  for  the  pur- 
pose of  the  point  I  want  to  make — the  language  under  which  the  judges 
nave  since  been  paid.  To  my  mind  the  only  question  for  us  to  deter- 
mine, or  at  least  for  me  to  determine,  is,  assuming  the  existence  of  the 
legislation,  which  simply  authorizes  the  payment  of  the  actual  ex- 
penses up  to  1896,  How  is  it  affected  by  this  new  legislation  ? 

Mr.  IjACEY.  Let  me  interrupt  the  gentleman  right  there. 

Mr.  LrrrLEFiELD.  If  the  gentleman  wHl  wait  until  I  finish  this  sen- 
tence. 

Air.  Lacey.  I  want  to  make  a  correction.     I  want  to  state  that 

f)rior  to  1896  the  act  of  1891  was  passed,  using  the  same  identical 
anguage  as  to  the  court  of  appeals.  It  provided  that  the  court  of 
appeals  should  have  expenses  for  travel,  and  was  in  exactly  the 
same  language  that  was  passed  m  1896  and  had  been  in  force  for 
five  years,  and  the  circuit  judges,  sitting  in  the  court  of  appeals, 
had  been  drawing  $10  a  day  in  this  circuit  and  all  other  circuits, 
and  consequently,  when  this  act  was  passed  in  1896,  we  had  five 
years  of  construction  of  the  same  identical  language. 

Mr.  Littlefield.  That  may  be  so.  I  want  to  state  frankly  that 
the  history  of  that  statute  never  has  been  called  to  my  attention. 
I  do  not  question  the  gentleman's  statement  about  it. 

I  am  calling  attention  to  this  legislation.  What  the  facts  are  as 
to  that  statute  I  do  not  know.  I  think  perhaps  I  ought  to  say  here 
in  all  fairness  that  I  do  think  it  is  fair  to  assume  that  because  judges 
have  on  file  a  certificate  showing  the  payment  of  $10  a  day  that  they 
have  not  disbursed  that  sum  of  money.  I  do  not  wish  to  discuss 
facts  that  are  not  before  the  House  and  are  not  within  my  personal 
knowledge.  I  will  say  this:  I  have  no  doubt  in  the  case  of  many 
judges  that  $10  a  day  does  not  equal  the  sum  they  actually  expend. 
So  that  it  is  quite  obvious  that  upon  the  statement  of  $10  per  day, 
without  giving  further  facts  necessary  to  establish  the  proposition, 
it  is  not  quite  fair  to  assume,  in  discussing  this  in  the  presence  of 
the  House  and  before  the  country,  that  every  judge  who  has  on 
file  a  certificate  showing  expenses  "of  $10  per  day  has  exceeded  his 
actual  disbursement,  because  there  is  no  evidence  of  that  fact,  and 
no  man  can  fairly  assume  it  in  the  absence  of  the  evidence. 

I  will  resume  the  history  of  this  legislation.  The  comptroller 
held  that  under  the  legislation  prior  to  1896  only  actual  disburse- 
ments could  be  paid.  In  1896  there  appeared  in  the  appropriation 
bill  for  the  first  time  the  language  unaer  which  these  certificates 
in  controversy  have  been  paid,  at  least  since  1896.  The  only  ques- 
tion in  my  mind  is  this:  Taking  the  legislation  which  by  tlie  con- 
struction of  the  comptroller  simply  allows  the  payment  of  actual 
expenses,  what  did  the  new  legislation  do  ?  Did  it  enlarge,  or  did  it 
narrow  or  restrict,  the  operation  of  the  language  of  the  previous 
legislation?  As  I  understand,  the  appropriation  of  1896  provided 
that  the  expenses  should  be  "reasonable.''  So  I  am  obliged  to 
conclude  that,  although  they  might  have  been  actual,  if  they  were 
in  excess  of  '^reasonaole  expenses"  they  would  not  be  authorized, 
because  they  could  only  certify  to  reasonable  expenses.  The  lan- 
guage ''expenses''  alone  is  use^  in  a  previous  appropriation,  and  in 
the  appropriation  for  1896  we  find  the  language  "travel  and  attend- 
ance. '     Expenses  is  a  general   term  and  would  probably  include 
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everything  that  could  be  called  expenses.  I  find  it  limited  in  1896 
by  travel  and  attendance,  and  then  the  further  limitation  of  **not 
to  exceed  $10  a  day/'  All  of  which  will  be  narrow  and  restrict  the 
operation  of  the  statute,  minimizing  the  discretion  that  existed 
under  the  previous  legislation. 

Then  the  judge  is  authorized  to  certify  in  accordance  with  the 
provision  of  the  statute,  and  his  certificate  is  taken  by  the  disbursing 
officers  as  imposing  absolute  verity,  and  therefore,  I  suppose,  we 
have  the  right  to  assume  and  perKaps  the  right  to  demand,  and  I 
feel  that  we  have,  that  the  certificate  should  import  actual  verity. 
I  can  not  help  the  conclusion,  so  far  as  I  am  concerned — though  I 
may  be  wrong  about  this,  and  I  do  no  undertake  to  force  it  upon 
the  judgment  or  intelligence  of  any  other  Member  of  the  House — 
that  this  statute  of  1896  is  narrower  and  more  restricted  in  its  con- 
struction than  the  legislation  that  existed  prior  to  that  time.  Now 
let  me  read,  for  the  information  of  the  House,  a  section  of  the  Revised 
Statutes  of  the  United  States  which  to  my  mind,  although  I  some- 
what regret  it,  but  I  can  not  help  feeling,  has  more  or  less  of  a  dis- 
tinct bearing  upon  this  whole  subject  as  to  the  magnitude  of  the 
offense  and  its  cJiaracter. 

Sec.  5438.  Every  person  who  makes  or  causes  to  be  made,  or  presents  or  causes  W 
be  presented,  for  payment  or  approval,  to  or  by  any  person  or  officer  in  the  civil,  mili- 
tary, or  naval  service  of  the  United  States,  any  claim  upon  or  against  the  Government 
of  the  United  States,  or  any  department  or  officer  thereof,  knowing  such  claim  tu  be 
false,  fictitious,  or  fraudulent,  or  who,  for  the  purpose  of  obtaining  or  aiding  to  obtain 
the  payment  or  approval  of  such  claim,  makes,  uses,  or  causes  to  be  made  or  used, 
any  false  bill,  receipt,  voucher,  roll,  account,  claim,  certificate,  affidavit,  or  deposi- 
tion, knowing  the  same  to  contain  any  fraudulent  or  fictitious  statement  or  entry,  or 
who  enters  into  any  agreement,  combination,  or  conspiracy  to  defraud  the  Government 
of  the  United  States,  or  any  department  or  officer  thereof,  by  obtaining  or  aiding  to 
obtain  the  payment  or  allowance  of  any  false  or  fraudulent  claim,  or  who,  having  chai^, 
possession,  custody,  or  control  or  any  money  or  other  public  property  used  or  to  \>e 
used  in  the  military  or  naval  service,  who,  with  intent  to  defiraud  the  United  States 
or  willfully  to  conceal  such  money  or  other  property,  delivers  or  causes  to  be  delivered, 
to  any  other  perscjns  having  authority  to  receive  the  same,  any  amount  of  such  money 
or  other  property  less  than  that  for  which  he  received  a  certificate  or  took  a  receipt, 
and  every  person  authorized  to  make  or  deliver  any  certificate,  voucher,  receipt,  iir 
other  paper  certifying  the  receipt  of  arms,  annnunition,  pro  visions,  clothing,  or  other 
property  so  used  or  to  be  used,  who  makes  or  delivers  tne  same  to  any  other  persitn 
without  a  full  knowledge  of  the  truth  of  the  facts  stated  therein,  and  with  intent  to 
defraud  the  United  States,  and  every  person  who  knowingly  purchases  or  receives 
in  pledge  for  any  obligation  or  indebtedness  from  any  soldier,  officer,  sailor,  or  other 
person  called  into  or  employed  in  the  military  or  naval  service  any  arms,  equipments, 
ammunition,  clothes,  military  stores,  or  other  public  property,  such  solaier,  sailor, 
officer,  or  other  person  not  having  the  lawful  right  to  pledge  or  sell  the  same,  ever>' 
person  so  offending  in  any  of  the  matters  set  forth  in  this  section  shall  be  imprisoned 
at  hard  labor  for  not  less  than  one  nor  more  than  five  years,  or  fined  not  less  than 
$1,000  nor  more  than  $5,000. 

It  will  be  noticed  that  it  does  not  require  the  qualification  of  intent 
to  defraud;  simply  actual  knowledge  of  falsity.  While  I  do  not  like 
to  reach  tlie  conclusion,  I  am  bound  to  say  that  I  am  driven  to  the 
conclusion  that  we  can  not  quite  hold,  if  the  record  discloses  an 
offense  under  this  section,  that  it  is  de  minimis  non  curet  lex:  that 
it  is  to  be  ignored  as  a  trifling  matter.  At  least,  that  is  the  way  I  feel. 
Of  course,  every  other  man  must  exercise  his  own  judgment.  Now, 
what  are  the  facts  in  the  case  with  reference  to  this  before  the  com- 
mittee ? — and  I  hope  the  House  will  realize  and  appreciate  it.  If  I 
apprehend  it  correctly,  it  is  the  duty  of  this  committee  on  this  great 
subject  to  not  only  mvestigate  thoroughly  and  give  full  and  free 
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opportuaity  to  be  heard,  but  to  report  its  conclusions,  and  ^ive  the 
House  its  reasons  upon  any  of  these  questions  involved.  >iow,  the 
facts  are  that  Judge  Swayne  was  a  witness  before  the  subcommittee. 
He  answered  and  exnlained  every  charge  before  that  committee  except 
this  charge.  We  all  know  that  the  general  rule  is  that  when  a  man 
meets  a  complaint  involving  several  items  and  fails  to  answer  one 
item  and  answers  the  others  the  irresistible  conclusion  is  that  there 
is  no  answer  to  the  one,  and  when  he  explains  five  and  fails  to  explain 
the  sixth  the  same  inference  necessarily  follows  upon  the  record. 
Now,  it  is  true  that  Judge  Swayne,  through  his  counsel  offered  to  show 
that  the  general  practice  in  the  United  States  upon  the  part  of  dis- 
trict and  circuit  judges  was  precisely  like  the  practice  in  which  he 
engaged.  There  is  no  dispute  about  the  facts  of  the  certificate. 
There  is  no  dispute  about  tne  fact  that  only  $1,25  in  some  instances 
was  paid.  Now,  that  testimony,  in  my  judgment,  was  rightly  and 
properl}^  excluded,  because  I  do  not  believe  that  a  controversy  between 
other  people  could  be  inquired  into  affirmatively  as  a  matter  of  origi- 
nal evidence  by  Judge  vSwayne  by  way  of  exculpation.  I  think  it 
would  be  clearly  res  inter  alios  acta. 

I  do  not  know  of  any  rule — of  coui*se  I  may  bo  mistaken  about  this — 
that  would  authorize  the  introduction  of  tliat  testimony  as  an  affirma- 
tive proposition.  Yet  I  have  no  doubt  that  Judge  Swayne,  if  he  had 
desired  to  do  so,  could  have  been  heard  before  that  subcommittee  to 
give  the  reasons  wliy  he  signed  this  certificate,  and  if  those  reasons 
involved  the  fact  that,  within  his  knowledge,  there  were  other  judges 
situated  in  like  manner,  who  had  uniformly  given  that  same  construc- 
tion to  this  legislation,  or  if  it  involved  the  lact,  as  it  might  possibly, 
that  he  had  signed  that  certificate  on  tlie  suggestion  of  the  marshal, 
for  instance,  that  it  was  the  custom  and  practice  of  the  judges  to  sign 
m  the  same  manner,  I  have  no  doubt  but  that  evidence  would  have 
been  admissible  on  his  part  for  the  ])urpose  of  showing,  so  far  as  he 
could  show — I  am  not  saying  whether  he  could  do  it  successfully  or 
not — that  he  signed  the  certificate  with  an  honest  intent,  without  any 
intention  of  wrong,  or  that  the  constiuction  that  he  placed  upon  it 
was  one  that  he  could  fairly  place  upon  it.  But  he  was  before  the 
committee  and  failed  to  do  so.  It  was  open  to  the  committee, 
although  his  counsel  did  not  ask  him  that  question,  to  so  inquire; 
but  I  submit  that  the  committee  could  hardly^  have  done  it  with  great 
propriety,  because  he  was  present — not  only  in  person,  but  by  coun- 
sel— controverting  the  greatest  ciime  that  could  be  alleged  against 
him.  It  may  be — I  do  not  know  what  the  fact  is — tliat  his  counsel, 
for  reasons  of  his  own,  did  not  desire  the  explanation  made  and,  there- 
fore, did  not  allow  it  to  be  made,  and  if  that  was  the  feeling  of  counsel 
it  would  have  been  an  outrage  upon  the  rights  of  Judge  Swayne  for 
a  man  on  that  committee  to  have  insisted  upon  making  him  at  that 
tune,  in  this  stage  of  these  proceedings,  disclose  his  reasons  therefor. 
Kow,  I  simply  have  this  to  say:  I  do  not  know  what  \\t11  appear  when 
this  case  reaches  the  United  States  Senate,  in  case  this  House  im- 
peaches and  places  this  man  before  that  body,  but  I  do  not  quite  see 
now,  on  this  record,  as  it  stands  here,  the  Senate  of  the  United  States 
could  fail  to  sustain  this  charge,  unanswered  and  unexplained. 

Now,  I  go  further,  as  the  minority  views  indicate.  I  do  not  say 
that  Judge  Swayne  may  not  be  able  at  the  proper  time  and  in  the 
proper  place,  in  his  judgment  selected,  to  give  a  reason  that  may  sat- 
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isfy  the  Senate  of  the  United  States  that  this  charge  can  not  be  sus- 
tamed.  But  your  committee  was  confronted  with  this  proposition. 
Here  was  the  evidence  and  here  was  the  statement  of  the  respondent 
taken  in  his  own  behalf,  and  I  must  say,  so  far  as  I  am  concerned,  I 
can  not  reach  any  other  conclusion  than  the  conclusion  I  have  reached, 
and  that  is  upon  the  record  unanswered  and  unexplained.  I  am 
obliged  to  vote,  and  I  shall  vote  when  the  time  comes,  to  sustain  this 
resolution.  Later,  if  there  is  occasion  and  the  House  desires  it  and 
will  give  me  a  hearing,  I  will  try  to  express  in  my  weak  and  feeble  way 
some  views  I  have  upon  the  other  proposition,  as  to  which  I  not  only 
do  not  agree,  but  I  aosolutely  disagree  from  beginning  to  end  with  my 
distinguished  friends  who  have  taken  the  other  side  of  this  contro- 
versy. 

Mr.  Palmer  and  Mr.  Lamar  of  Florida  rose. 

The  Speaker.  For  what  purpose  does  the  gentleman  from  Penn- 
sylvania rise  ? 

Mr.  Palmer.  I  rose  for  the  purpose  of  giving  notice  that  I  shall 
move  the  previous  question  after  Mr.  Lamar  concludes  his  address. 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  I  shall  detain  the  House  but 
a  very  few  moments,  because  I  see  that  this  debate  has  taken  a  more 
extended  range  than  is  necessary,  considering  the  fact  that  the  entire 
committee  has  recommended  the  resolution  for  the  impeachment  of 
Judge  Swayne.  It  is  not  to  be  assumed  that  when  the  entire  Judi- 
ciary Committee  of  this  House  submits  a  resolution  to  impeach  a 
judge  for  corrupt  conduct,  after  that  committee  has  been  in  charge  of 
making  investigation  of  his  conduct  for  a  year,  and  having  the  entire 
evidence  before  them,  that  this  House  would  pretend  to  vote  against 
that  resolution.  I  assume,  therefore,  that  the  resolution  to  impeach 
win  pass — will  be  voted  upon  affirmatively.  When  it  comes  to  the 
further  question  of  specific  charges  against  Judge  Swayne,  then,  Mr. 
Speaker,  I  shall  ask  to  prefer  the  charge  and  conclusively  to  prove  it 
to  every  fair-minded  man  in  this  House  that  he  is  a  tyrannical  and 
corrupt  judge. 

I  was  dad  to  hear,  Mr.  Speaker,  the  gentleman  from  Massachusetts 
lay  small  stress,  comparatively,  upon  his  swindling  the  Federal 
Government,  small  stress  compared  with  the  offense  of  persecuting 
some  of  the  citizens  of  Florida.  And  I  was  very  glad,  Mr.  Speaker, 
that  it  came  from  a  State  outside  of  the  section  in  which  I  live.  I 
was  glad  to  hear  the  voice  also  of  the  gentleman  from  Pennsylvania 
upon  the  same  line,  for  I  declare  to  you,  Mr.  Speaker,  and  I  am 
acquainted  with  the  general  political  history  of  my  State,  I  am 
acquainted  with  the  general  reputation  of  Judge  Swayne  in  my 
State,  I  am  acquainted  with  the  men  who  were  sworn  before  that 
committee  in  that  State  and  out  of  it,  and  I  declare  to  you,  as  far  as 
my  word  is  worth  anything  with  this  House,  that  the  highest  and 
best  testimony,  of  the  highest  and  best  men  sworn  in  that  case,  fixes 
upon  Judge  Swayne  the  character  not  only  of  a  corrupt  judge,  but, 
worse  stUl,  of  a  tyrannical  judge.  Judge  Swayne  has  been  denounced 
by  the  Legislature  of  the  State  of  Florida  twice  for  his  corrupt  con- 
duct— in  1903  and  in  the  year  1893,  an  intervening  period  of  10 
years.     This  judge  has  been  denounced  by  the  State  of  Florida  twice. 

Now,  Mr.  Speaker,  I  congratulate  this  House  and  the  country, 
and  especially  the  people  of  the  State  of  Florida,  that  we  have  got 
one  ground  upon  which  we  can  all  stand  to  impeach  Judge  Swayne. 
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He  has  mulcted  the  Federal  Grovemment  out  of  money  that  now 
ought  to  be  in  the  Federal  Treasury.  I  am  glad  that  the  people  of 
Massachusetts  and  Maine  and  California  can  meet  the  peo^e  of  my 
State  upon  the  common  ground  that  he  is  a  violator  of  the  law. 
But  the  charge  of  falsely  certifying  his  accounts  is  a  small  and  puerile 
charge  compared  with  the  charge  I  lay  against  him  and  for  which 
the  people  of  the  State  of  Florida  have  denounced  him,  through 
their  legislature,  and  that  is  that  under  the  specious  pretext  of 
administering  justice  he  has  administered  the  Federal  court  in  the 
northern  district  of  Florida  in  the  private  interest  of  his  own  indi- 
vidual private  hates  and  in  the  individual  monetary  interests  of 
attorneys  before  his  court;  that  there  is  a  corrupt  collusion  between 
Judge  Swayne  and  at  least  one  attorney  in  his  court  to  secure  liti- 
gation to  the  one  and  revenge  to  the  other  that  stamps  Judge  Swayne 
with  infamy.    That  is  the  charge. 

There  is  no  indirection  about  that  charge,  so  far  as  I  am  con- 
cerned, and  I  will  undertake  to  prove  it  upon  the  floor  of  this  House 
or  forfeit  its  respect. 

But,  as  I  stated,  I  do  not  consider  this  the  time  to  bring  forth  the 
proof;  but  in  a  general  way  I  will  undertake  to  say,  Mr.  Speaker, 
that  Judge  Swayne  is  under  the  corrupt  domination  of  a  corrupt 
man,  and  that  Judge  Swayne  himself  is  corrupt,  and  that  these  two 
have  conspired  in  the  State  of  Florida  to  perpetrate  the  most  vil- 
lainous wrongs  upon  the  people  of  that  State,  and  all  under  the  guise 
of  legal  discretion.  The  pretext  is  made  that  he  might  mate  a 
mistake  in  a  matter — that  ne  might  err  here  and  err  there.  Every- 
body concedes,  Mr.  Speaker,  that  a  judge  may  sometimes  honestly 
err.  But  who  believes  that  an  honest  man  of  ordinary  intelligence 
will  or  can  err  when  the  facts  are  so  plain  before  him  that  a  fool  can 
not  err?    And  that  is  the  charge  I  lay  against  this  corrupt  judge. 

I  have  nothing  further  to  say  at  this  time.  When  the  charges  and 
specifications  come  up  I  desire  to  submit  my  views  upon  the  question 
pending.     [Loud  applause.] 

Mr.  Palmer.  Before  moving  the  previous  question,  I  move  to  add 
to  the  resolution,  after  the  word  "high,"  the  words  "crimes  and," 
and  add  the  letter  "s"  to  the  word  "misdemeanor";  so  that  it  will 
read: 

Resolved,  That  Charles  Swayne,  jud^  of  the  district  court  of  the  United  States 
in  and  for  the  northern  district  of  Florida,  be  impeached  of  high  crimes  and  misde- 
meanoiB. 

Mr.  Pabkeb.  Apoint  of  order,  Mr.  Speaker. 

The  Speaker.  The  gentleman  will  send  up  his  amendment. 

The  Qerk  read  as  follows : 

Amend  by  striking  out  all  after  the  word  ''Resolved"  and  inserting  ''That  Charles 
Swayne,  iuaee  of  the  district  court  of  the  United  States  in  and  for  tne  northern  dis- 
trict of  Florida,  be  impeached  of  high  crimes  and  misdemeanors.'' 

Mr.  Pabkeb.  I  make  the  point  of  order  that  in  my  judgment  the 
previous  question  is  not  to  oe  directly  ordered  upon  a  question  of 
tiigh  privilege  of  this  sort. 

The  Speakeb.  The  Chair  sees  no  reason,  even  without  the  prece- 
<lentS;  why  the  House  can  not,  if  the  majority  desires,  by  vote  order 
the  previous  question;  but  the  Chair  is  informed  that  the  precedents 
Are  numerous  upon  this  subject.    The  previous  question  is  in  order. 
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Mr.  Palmer.  I  move  the  previous  question  on  the  passage  of  the 
resolution  as  amended. 

The  Speaker.  The  gentleman  from  Pennsylvania  moves  the  pre- 
vious  question  on  the  resolution  and  the  amendment  thereto. 

The  question  was  taken;  and  the  Speaker  announced  that  the  ayea 
appeared  to  have  it. 

Mr.  Parker.  Division. 

The  House  divided;  and  there  were — ayes  198,  noes  61. 

So  the  previous  question  was  ordered. 

The  Speaker.  The  question  is  on  agreeing  to  the  •amendment. 

The  amendment  was  agreed  to. 

The  Speaker.  The  question  is  on  agreeing  to  the  resolution  as 
amended. 

Mr.  Hepburn.  Mr.  Speaker,  I  would  hke  to  have  the  resolution 
read  as  amended. 

The  Speaker.  Without  objection,  the  amendment  wiU  again  be 
reported. 

The  Clerk  read  as  follows : 

[H.  Res.  274. J 

Resolved,  That  Charles  Swayne,  judpie  of  the  diBtrict  court  in  and  for  the  northern 
district  of  Florida,  be  impeac&ed  of  high  crimes  and  misdemeanore. 

The  Speaker.  The  question  is  on  agreeing  to  the  resolution. 

The  question  was  taken;  and  the  resolution  was  agreed  to. 

On  motion  of  Mr.  PalmcT,  a  motion  to  reconsider  the  vote  by 
which  the  resolution  was  agreed  to  was  laid  on  the  table. 

Mr.  Palmer.  I  move  the  adoption  of  the  follo\ving  resolution,  and 
send  it  up  to  the  Clerk's  desk  to  be  read. 

The  Clerk  read  as  foUows: 

[H.  Res.  395.] 

Resolved,  That  a  committee  of  five  be  appointed  co  go  to  the  Senate,  and  at  the 
bar  thereof,  in  the  name  of  the  House  of  Reprepeutatives  and  of  all  the  people  of 
the  United  States,  to  impeach  Charles  Swayne,  judge  of  the  district  court  of  the 
United  States  for  the  northern  di.^trict  of  T^lorida,  of  high  crimes  and  misdemeancars 
in  office,  and  to  acquaint  the  Senate  that  the  House  of  Representatives  will  in  due 
time  exhibit  ])articular  articles  of  iiii})eachment  asrainst  him  and  make  good  the 
same;  and  that  the  committee  do  demand  that  the  Senate  take  order  for  the  app»ear- 
ance  of  faid  Charles  Swayne  to  answer  said  impeachment. 

The  Speaker.  The  quostioii  is  on  tigreeing  to  the  resolution. 

The  resolution  was  aj^recd  to. 

Mr.  Palmer.  Mr.  S})eakcr,  I  move  the  adoption  of  the  following 
resolution,  which  T  soiul  to  the  Clerk's  d(*sk  to  be  read. 

The  Speaker.  The  gentleman  from  Pennsylvania  sends  the  fol- 
lowing resolution  to  the  Clerk's  desk,  which  the  Clerk  vnll  report. 

The  Clerk  read  as  follows: 

[H;  Res.  390.1 

Rcsolvtd,  That  a  committee  of  seven  be  appointed  to  prepare  and  report  articles 

of  impeachment  ap:ainst  Charles  Swayne,  judj^ci  of  the  district  court  of  the  United 

States  for  the  northern  district  of  Florida,  with  power  to  send  for  persons,  papera^ 
and  records. 

The  Speaker.  The  question  is  on  agreeing  to  the  resolution, 
Mr.  LiTTLEFiELD.  Mr.  Speaker,  would  the  gentleman  from  Penn- 
sylvania [Mr.  Palmer]  be  land  enough  to  explain  to  the  House  what 
has  been  the  practice  heretofore  in  matters  of  this  kind  ? 

Mr.  Palmer.  In  all  cases,  except  the  Belknap  case,  the  practice 
has  been  to  appoint  a  special  committee  to  prepare  the  articles  of 
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impeachment  to  be  brought  in  and  be  voted  upon  by  the  House. 
In  all  cases  I  have  f oimd  since  the  foundation  of  the  Oovernment 
down  to  date,  except  the  Belknap  case^  that  has  been  the  course 
pursued.  In  that  case  the  Judiciary  Committee  investigated  the 
ease  and  practically  brought  in  the  articles  in  their  report,  so  that  it 
was  purelv  a  formal  matter  to  have  the  Judiciary  Committee  formu- 
late the  charges  and  specifications. 

Mr.  LiTTLEFiELD.  I  noticc  that  the  resolution,  may  it  please  the 
Chair,  proposes  to  clothe  this  conunittee  with  pow^r  t^send  for 

Eersons  and  papers.  Is  that  simply  following  the  form  that  has  been 
eretofore  used? 

Mr.  Palmeb.  That  is  simply  following  the  form  that  has  been 
itdopted  heretofore. 

Mr.  LrrrLBFiELD.  Does  it  seem  to  the  gentleman  from  Pennsyl- 
vania that  it  would  be  proper  to  confer  upon  this  new  committee 
that  authority  and  power  ? 

Mr.  Palmeb.  Well,  it  might  be  that  the  committee  might  need  to 
send  for  somebody  to  get  some  light.     I  do  not  know. 

Mr.  Lacby.  Would  it  be  proper  for  that  conunittee  to  send  for 
those  papers  which  the  Judiciary  Committee  refused  to  allow  to  be 
examined  as  explanatory  of  this  question  of  payment  of  per  diem? 

Mr.  Palmeb.  I  do  not  know  that  the  committee  declined  to  send 
for  any  papers,  and  I  do  not  think  it  will  do  anv  harm  to  leave  that 
in.     It  has  always  been  inserted  in  similar  resolutions. 

Mr.  LiTTLEFiELD.  Of  course,  the  gentleman  from  Iowa  [Mr.  Lacey] 
understands  that  the  record  shows  that  that  action  was  taken  by  the 
subcommittee.  Now,  I  want  to  make  this  suggestion,  if  the  Chair 
please. 

As  I  understand  the  gentleman  from  Pennsylvania,  up  to  the  time 
of  the  Belknap  trial,  the  practice  has  been  to  refer  the  matter  to  a 
special  committee  for  the  purpose  of  formulating  the  charges  and 
specifications.  I  do  not  know  that  the  course  has  been  such  as  to 
establish  a  precedent  that  should  not  be  departed  from.  At  least,  it 
was  departed  from  in  the  Belknap  case.  Now,  I  want  to  make  this 
practical  suggestion,  if  the  Speaker  please.  The  Judiciary  Com- 
mittee have  spent  a  very  great  deal  oi  time  in  the  investigation  of 
this  case,  and  I  suggest  whether  the  House  would  not  be  likely  to 
get  as  good  results  from  the  Judiciary  Committee,  familiar  as  they 
Are  'wdth  the  facts  in  this  case,  although  their  conclusion  might  not 
be  unanimous,  as  from  a  new  committee  that  would  take,  or  at  least 
ought  to  take,  relatively,  quite  a  considerable  time  for  the  purpose 
of  preparing  the  charges,  and  whether  the  House  would  not  be  entitled 
to  nave  the  judgment  of  either  the  majority  or  the  minority  of  the 
oomjnittee  that  have  given  time  and  investigation  to  this  case,  who 
have,  of  course,  indicated  more  or  less  their  opinion. 

I  do  not  wish  to  obscure  that  fact  at  all,  but  merely  to  suggest 
-whether  the  House  would  not  receive  fully  as  good  or  better  results 
by  action  of  that  kind.  In  order  to  raise  that  question,  Mr.  Speaker, 
I  move  to  strike  from  the  resolution  the  words  ''committee  of  seven" 
and  to  insert  in  place  thereof  '*the  Committe  on  the  Judiciary." 

The  Speaker.  The  Clerk  will  report  the  proposed  amendment. 

The  Clerk  read  as  follows: 

Strike  out  ^'a  committee  of  seven  is  appointed  "  and  insert  the  ^'Committee  on  the 
JTudlciary  be  empowered.'' 
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Mr.  Palmer.  Mr.  Speaker,  it  seems  to  me  the  best  practical  results 
can  be  obtained  by  appointing  a  select  committee.  It  must  be 
obvious  to  every  Member  of  the  House  that  the  Judiciary  Committee 
is  hopelessly  divided  on  this  question  as  to  what  Judge  Swayne 
should  be  impeached  for.  The  House  has  decided  to  impeach  mm. 
Now,  if  a  select  conmiittee  is  raised  they  will  take  u{)  the  testimony 
and  report  to  the  House  articles  which  in  their  opinion  can  be  sus- 
tained by  the  testimony,  and  then  the  House  can  intelligently  pass 
on  the  subject.  If  this  question  goes  to  the  Judiciary  Committee, 
inevitably  there  will  be  two  reports,  about  11  men  standing  by  one 
and  the  balance  of  the  committee  standing  by  the  other.  For  that 
reason  it  seems  to  me  it  would  be  more  rational  and  that  we  could 
get  better  results  by  the  appointment  of  a  select  committee. 

Mr.  Payne.  Does  the  gentleman  from  Pennsylvania  think  that 
there  ought  to  be  a  committee  that  would  be  anything  in  the  nature 
of  a  pacKed  committee  i 

Mr.  Palmer.  No;  I  suppose  the  committee  will  be  appointed  by 
the  Chair,  and  I  do  not  imagine  that  anybody  in  this  House  would 
for  a  moment  dream  that  the  Speaker  would  appoint  a  packed  com- 
mittee.    [Applause.] 

Air.  Patne.  Of  course  not;  but  I  understood  the  gentleman  from 
Pennsylvania  to  say  that  the  Judiciary  Committee  was  divided  on  thia 
subject — upon  the  various  articles  of  impeachment — and  he  wanted 
the  motion  to  prevail  so  that  there  might  be  a  unanimous  report.  It 
strikes  me  that  the  House  is  divided  on  the  question  upon  what  arti- 
cles of  impeachment  this  man  should  be  tried  upon  before  the  Senate^ 
and  that  the  committee  ought  to  represent  both  sides  of  this  question 
and  all  branches  of  it.  I  have  no  doubt  the  Speaker  would  take  that 
into  consideration,  but  it  seems  to  me  that  there  would  be  no  objec- 
tion to  referring  it  to  the  Judiciary  Committee  because,  as  the  gen- 
tleman says,  they  represent  diflFerent  sides  of  the  question.  It  seems 
to  me  all  the  more  desirable  to  refer  it  to  a  committee  that  takes  that 
view  of  it. 

Mr.  Palmer.  Let  us  get  some  fresh  blood  into  this  committee.  Let 
us  get  somebody  that  is  not  excited  over  it;  somebody  that  can  take 
a  calm  and  dispassionate  view  of  the  whole  subject  and  formulate  the 
charges  upon  which  this  man  is  to  be  tried.  The  Judiciary  Commit- 
tee has  got  pretty  hot  over  it.  Mr.  Speaker,  I  ask  for  a  vote  on  the 
amendment  to  the  resolution. 

The  Speaker.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Maine  [Mr.  Littlefield]. 

The  question  was  taken;  and  on  a  division  (demanded  by  Mr.  Lit- 
tlefield) there  were  113  ayes  and  140  noes. 

So  the  amendment  was  rejected. 

The  Speaker.  The  question  now  is  on  agreeing  to  the  resolution. 

The  question  was  taken,  and  the  resolution  was  agreed  to. 

On  motion  of  Mr.  Palmer,  a  motion  to  reconsider  tne  last  vote  was 
laid  on  the  table. 
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House  of  Representatives,  December  IS,  1904. 

[Congressional  Record,  volume  ^,  part  1,  page  249.] 
IMPEACHMENT  COMMITTEE. 

The  Speaker  announced  as  the  committee  to  cany  the  impeach- 
ment before  the  Senate  the  following: 

Mr.  Palmer  of  Pennsylvania,  Mr.  Jenkins  of  Wisconsin,  Mr.  Gillette 
of  California,  Mr.  Clayton  of  Alabama,  and  Mr.  Smith  of  Kentucky. 


House  of  Representatives,  December  14,  1904- 

[Congressional  Record,  volume  39,  part  1,  page  277.] 

The  Speaker  announced  the  following  gentlemen  as  members  of 
the  committee  for  the  preparation  of  articles  of  impeachment  against 
Jud^e  Charles  Swayne:  Messrs.  Palmer,  Gillette  of  CaUfomia,  Parker, 
Littlefield,  Powers  of  Massachusetts,  Clayton,  and  De  Armond. 


Senate,  December  I4,  1904- 

[Congressional  Record,  volume  39,  part  1,  page  257.] 

A  message  from  the  House  of  Representatives,  by  Mr.  W.  J.  Brown- 
ing, its  Chief  Clerk,  was  delivered,  as  follows: 

Mr.  President,  I  am  directed  by  the  House  of  Representatives  to 
communicate  to  the  Senate  the  following  resolution: 

Resolved,  That  a  committee  of  five  be  appointed  to  go  to  the  Senate  and,  at  the 
bar  thereof,  in  the  name  of  the  House  of  Representatives  and  of  all  the  people  of  the 
United  States,  to  impeach  Charles  Swayne.  judge  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida,  of  high  crimes  and  misdemeanors  in  office, 
and  to  acquaint  the  Senate  that  the  House  of  Representatives  will  in  due  time  exhibit 
particular  articles  of  impeachment  against  him  and  make  good  the  sune,  and  that 
the  committee  do  demand  that  the  Senate  take  order  for  the  api)earance  of  said 
Charles  Swayne  to  answer  said  impeachment. 

The  Speaker  announced  the  appointment  of  Mr.  Palmer  of  Pennsylvania,  Mr. 
Jenkins  of  Wisconsin,  Mr.  Gillett  of  California,  Mr.  Clayton  of  Alabama,  and  Mr. 
Smith  of  Kentucky,  members  of  said  committee. 

The  Assistant  Sergeant  at  Arms  (B.  W.  Lajton)  announced  the 
presence  of  the  committee  from  the  House  of  Representatives. 

The  President  pro  tempore.  The  Senate  will  receive  the  committee 
from  the  House  of  Representatives. 

The  committee  from  the  House  of  Representatives  was  escorted  by 
the  Sergeant  at  Arms  (D.  M.  Randsell)  to  the  area  in  front  of  the  Vice 
President's  desk,  and  its  chairman,  Mr.  Palmer,  said: 

Mr.  President,  in  obedience  to  the  order  of  the  House  of  Represent- 
atives we  appear  before  you,  and  in  the  name  of  the  House  of  Rep- 
resentatives and  of  all  the  people  of  the  United  States  of  America  we 
do  impeach  Charles  Swayne,  judge  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida,  of  high  crimes  and  misde- 
meanors in  office;  and  we  do  further  inform  the  Senate  that  the  House 
of  Representatives  will  in  due  time  exhibit  articles  of  impeachment 
against  him  and  make  good  the  same.  And  in  their  name  we  demand 
that  the  Senate  shall  take  order  for  the  appearance  of  the  said  Charles 
Swajoie  to  answer  the  said  impeachment. 
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The  PREsroENT  pro  tempore.  Mr.  Chairman  and  gentlemen  of  the 
committee  of  the  House  of  Representatives,  the  Chair  begs  to  assure 
you  that  the  Senate  will  take  proper  order  in  the  premises,  notice  of 
which  will  be  given  to  the  House. 

The  committee  of  the  House  of  Representatives  thereupon  retired 
from  the  Chamber. 


House  of  Representatives,  December  H,  1904. 

[Congressional  Record,  volume  39,  part  1,  page  281.] 
REPORT  OF  HOUSE  IMPEACHMENT  COMMITTEE. 

The  committee  appointed  to  go  to  the  Senate  and  at  the  bar  thereof 
and,  in  the  name  of  tne  House  of  Representatives  and  of  all  the  people 
of  the  United  States,  to  impeach  Judge  Charles  Swayne,  appeared  at 
the  bar  of  the  House. 

Mr.  Palmer.  Mr.  Speaker,  in  obedience  to  the  order  of  the  House, 
we  proceeded  to  the  bar  of  the  Senate,  and,  in  the  name  of  this  body 
ana  of  all  the  people  of  the  United  States,  we  impeached,  as  we  were 
directed  to  do,  Cnarles  Swayne,  judge  of  the  uistrict  court  of  the 
United  States  for  the  northern  district  of  Florida,  of  high  crimes  and 
misdemeanors  in  office,  and  we  demanded  that  the  Senate  should  take 
order  to  make  him  appear  before  that  body  to  answer  for  the  same; 
and  announced  that  tne  House  would  soon  present  articles  of  impeach- 
ment and  make  them  good,  to  which  the  response  was:  ** Order  shall 
be  taken.'' 

Sexate,  December  H,  1904* 

[Concessional  Record,  volume  39.  part  1,  page  2i«5.] 

Mr.  Platt  of  Connecticut.  Mr.  President,  1  present  a  resolution, 

for  which  I  ask  immediate  consideration. 

The  resolution  was  read,  considered  bv  unanimous  consent,  and 
agreed  to,  as  follows: 

Eesolvid,  That  the  raessiige  of  the  Hous?  of  Representatives  relating  to  the  impeach- 
ment of  Charles  Swavne  be  referre<l  to  a  select  committee  to  consist  of  five  Senators 
to  be  appointed  by  tte  President  pro  tempore. 

The  President  pro  tempore  appMnted  as  the  committee  Messrs. 
Platt  of  Connecticut,  Clark  of  Wyoming,  Fairbanks,  Bacon,  and 
Pettus. 

Senate,  December  15,  1904. 

[Congressional  Record,  volume  39,  part  1,  pages  29.'),  296.] 
SENATE   ORDERS  ADOPTED. 

ilr.  Platt  of  Connecticut.  The  special  committee  appointed  to  con- 
sider the  message  of  the  House  relating  to  the  impeachment  of  Charles 
Swayne  submit  the  following  report,  and  ask  tnat  the  resolution  or 
order  may  be  adopted. 
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The  order  was  read,  considered  by  unanimous  consent^  and  agreed 
to,  as  follows: 

\Mierea8  the  House  of  Kepresentatives,  on  the  14th  day  of  December,  1904,  bjr  five 
of  its  Members  (Mr.  Palmer  of  Pemisylvania,  Mr.  Jenkins  of  Wisconsin,  Mr.  Gillette 
of  California,  Mr.  Clayton  of  Alabama,  and  Mr.  Smith  of  Kentucky),  at  the  bar  of  the 
Senate  impeached  Charles  Swayne,  judffe  of  the  district  court  of  the  United  States 
for  the  northern  district  of  Florida,  of  high  crimes  and  misdemeanors  in  office,  and  in- 
fonned  the  Senate  that  the  House  of  Ke]3resentative8  will  in  due  time  exhibit  par- 
ticular articles  of  impeachment  against  him  and  make  good  the  same;  and  likewise 
demanded  that  the  Senate  take  order  for  the  appearance  of  the  said  Charles  Swayne 
to  answer  the  said  impeachment:  Therefore, 

Ordered,  That  the  Senate  will,  according  to  its  standing  rule  and  orders  in  such  cases 
provided,  take  proper  order  thereon  ^upon  the  presentation  of  the  articles  of  impeach- 
ment), of  which  due  notice  shall  be  ^ven  to  the  House  of  Representatives. 

Ordered,  That  Uie  Secretary  acquaint  the  House  of  Representatives  herewith. 


House  of  Representatives,  December  16,  1904. 

[Congressional  Record;  volume  39,  part  1,  page  334.] 
SENATE   ORDER  REPORTED  TO   HOUSE. 

The  Speaker  laid  before  the  House  the  following  resolution,  which 
was  ordered  to  lie  on  the  table: 

In  thb  Senate  of  the  United  States, 

December  15, 1904- 

Whereas  the  House  of  Representatives  on  the  14th  day  of  December,  1904,  by  five 
of  its  Members,  Mr.  Palmer  of  Pennsylvania,  Mr.  Jenkins  of  Wisconsin,  Mr.  Gillette 
of  California,  Mr.  Clayton  of  Alabama,  and  Mr.  Smith  of  Kentucky,  at  the  bar  of  the 
Senate  impeached  Cliarles  Swayne,  judgre  of  the  district  court  of  the  United  States 
for  the  northern  district  of  Florida,  of  high  crimes  and  misdemeanors  in  office,  and 
informed  the  Senate  that  the  House  of  Representatives  will  in  due  time  exhibit  par- 
ticular articles  of  impeachment  against  him  and  make  good  the  same;  and  likewise 
demanded  that  the  Senate  take  order  for  the  appearance  of  the  said  Charles  Swayne 
to  answer  the  said  impeachment:  Therefore, 

Ordered,  That  the  Senate  will,  according  to  its  standing  rules  and  orders  in  such  cases 
provided,  take  proper  order  thereon  lupon  the  presentation  of  the  articles  of  im- 
peachment), of  which  due  notice  shall  be  given  to  the  House  of  Representatives. 

Ordered,  That  the  Secretarv  acquaint  the  House  of  Representatives  herewith. 

Attest: 

Charles  G.  Bennett,  Secretary. 


House  of  Representatives,  January  10,  1905, 

[Congressional  Record,  volume  39,  part  1,  pages  665-667.] 
ARTICLES    OF    IMPEACHMENT    REPORTED    BY    SPECIAL    SUBCOMMITTEE. 

Mr.  Palmer.  Mr.  Speaker,  I  wish  to  make  a  privileged  report. 
The  committee  appointed  to  prepare  articles  of  impeachment  against 
Charles  Swaj'ne,  aistrict  judge  of  the  northern  district  of  Florida, 
reports  that  the  evidence  heretofore  taken  on  the  impeachment  of 
Charles  Swayne  sustains  12  articles  of  impeacliment,  which  are  sub- 
mitted for  the  consideration  of  the  House,  with  the  recommendation 
that  thev  be  adopted  bv  the  House  and  exhibited  to  the  Senate. 

Mr.  Speaker,  I  ask  unanimous  consent  that  the  articles  be  printed 
in  the  Record,  so  that  all  the  Members  of  the  House  may  have  an  op- 
portunity to  see  them;  and  I  give  notice  that  on  Thursday  morning 
after  the  reading  of  the  Journal  I  shall  call  up  this  matter  for  discus- 
sion, so  that  the  House  may  have  an  opportunity  to  vote  on  the 
articles. 

The  Speaker.  The  gentleman  from  Pennsylvania,  from  the  special 
committee   touching  the  impeachment  of  Judge  Swayne,   reports 
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articles  of  impeachment,  and  asks  unanimous  consent  that  the  read- 
ing thereof  be  dispensed  with,  and  that  the  same  be  printed  in  the 
Kecord.     Is  there  objection? 

There  was  no  objection. 

Mr.  Palmer.  Mr.  Speaker,  I  ask  leave  for  the  minority  of  the  com- 
mittee (Mr.  Gillett  or  California  representing  the  minority)  to  file 
the  views  of  the  minoritjr,  and  that  they  also  be  printed  in  the  Record. 

Mr.  Williams  of  Mississippi.  Is  this  a  report  from  the  committee  ? 

Mr.  Palmer.  The  select  committee  appointed  to  prepare  articles 
of  impeachment  of  Judge  Swayne. 

The  Speaker.  It  does  not  require  leave  to  file  the  views  of  the 
minority.  The  gentleman  from  California  [Mr.  GiUett]  presents  the 
views  of  the  mmority,  which  will  be  printed  and  referred  to  the 
House  Calendar. 

Mr.  Palmer.  I  ask  that  they  be  printed  also  in  the  Record,  so 
that  they  may  go  along  with  tne  report. 

The  Speaker.  If  there  be  no  objection,  the  minority  views  will 
also  be  printed  in  the  Record. 

There  was  no  objection. 

The  report  and  the  view^  of  the  minority  are  as  follows : 

The  select  committee  appointed  to  prepare  and  report  articles  of  impeachment 
against  Charles  Swayne,  judge  of  the  district  court  of  the  United  States  for  the 
northern  district  of  Florida,  appointed  December  13, 1904,  submit  the  following  report: 

That  the  evidence  heretofore  taken  in  the  matter  of  the  impeachment  of  CharleB 
Swayne,  judge  of  the  district  court  of  the  United  States  in  and  for  the  northern  dis- 
trict of  Florida,  sustains  12  articles  of  impeachment,  which  are  submitted  herewith, 
with  the  recommendation  that  they  be  adopted  by  the  House  and  exhibited  to  the 
Senate. 

ARTICLES  EXHIBITED  BY  THE  HOUSE  OF  REPRESENTATIVES  OF  THE  UNITED  STATES  OF 
AMERICA,  IN  THE  NAME  OP  THEMSELVES  AND  OF  ALL  THE  PEOPLE  OP  THE  UNITED 
STATES  OF  AMERICA,  AGAINST  CHARLES  SWAYNE,  A  JUDGE  OF  THE  UNITED  STATES 
IN  AND  FOR  THE  NORTHERN  DISTRICT  OP  FLORIDA,  IN  MAINTENANCE  AND  SUPPORT 
OF  THEIR  IMPEACHMENT  AGAINST  HIM  FOR  HIGH  CRIMES  AND  MISDEMEANOR  IN 
OFFICE. 

Article  1.  That  the  said  Charles  Swayne,  at  Waco,  in  the  State  of  Texas,  on  the 
20th  day  of  April,  1897,  being  then  and  there  a  United  States  district  judge  in  and  for 
the  northern  district  of  Florida,  did  then  and  there,  as  said  judge,  make  and  present 
to  R.  M.  Ix)ve,  tlien  and  there  being  the  United  States  marshal  in  and  for  the  northern 
district  of  Texas,  a  false  claim  against  the  Government  of  the  United  States  in  the  sum 
of  $230,  then  and  there  knowing  said  claim  to  be  false,  and  for  the  purpose  of  obtain* 
ing  payment  of  said  false  claim,  did  then  and  there  as  said  judge,  make  and  use  a 
certain  false  certificate  then  and  there  knowing  said  certificate  to  be  false,  said  certifi- 
cate being  in  the  words  and  figures  following: 

"United  States  of  America,  Northern  District  of  Texas^  as: 

"I,  Charles  Swayne,  district  judge  of  the  United  States  for  the  northern  district  of 
Florida,  do  hereby  certify  that  I  was  directed  to  and  held  court  at  the  city  of  Waco, 
in  the  northern  district  of  Texas,  23  days,  commencing  on  the  20th  day  of  April, 
1897;  also,  that  the  time  engaged  in  holding  said  court,  and  in  going  to  and  return- 
ing from  the  same,  was  23  days,  and  that  my  reasonable  expenses  for  travel  and 

attendance  amounted  to  the  sum  of  two  hundred  and  thirty  dollarB  and cents, 

which  sum  is  justly  due  me  for  such  att-endance  and  travel. 

"Chas.  Swayne,  Judge. 

"Waco,  May  15, 1897. 

"Received  of  R.  M,  Love,  United  States  marshal  for  the  northern  district  of  Texas, 
the  sum  of  230  dollars  and  no  cents  in  full  payment  of  the  above  account. 

$230.  "Chas.  Swayne." 

when  in  truth  and  in  fact,  as  the  said  Charles  Swayne  then  and  there  well  knew,  there 
was  then  and  there  justly  due  the  said  Swayne  from  the  Government  of  the  United 
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States  and  from  said  United  States  marslial  a  far  less  sum,  whereby  he  has  been  guilty 
of  a  high  crime  and  misdemeanor  in  his  said  office. 

Abt.  2.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  nortnern  district  of  Florida,^ 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  as  judge  as 
aforesaid  the  said  Charles  Swayne  was  entitled  by  law  to  be  paid  his  reasonable  ex- 
penses for  travel  and  attendance  when  lawfully  directed  to  hold  court  outside  of  the 
northern  district  of  Florida,  not  to  exceed  |10  per  diem,  to  be  paid  upon  his  certificate 
by  the  United  States  marshal  for  the  district  in  which  the  court  was  neld,  and  was  for- 
bidden by  law  to  receive  compensation  for  such  services.  Yet  the  said  Charles  Swayne». 
veil  knowing  these  provisions,  falsely  certified  that  his  reasonable  expenses  for  tnivel 
and  attendance  were  |10  per  diem  while  holding  court  at  Tyler,  Tex.,  24  days  com- 
mencing December  3,  1900,  and  7  days  going  to  and  returning  from  said  Tyler,  Tex.^ 
and  received  therefor  from  the  Treasury  of  the  United  States,  by  the  hand  of  John 
Giant,  the  United  States  manAial  for  the  eastern  district  of  Texas,  the  sum  of  $310. 
when  the  reasonable  expenses  incurred  and  paid  by  the  said  Charles  Swayne  for  travel 
and  attendance  did  not  amount  to  the  sum  of  $10  per  diem. 

Wherefore  the  said  Charles  Swayne,  judge  as  laoresaid^  misbehaved  himself  and  wa& 
and  is  guiltv  of  a  high  crime,  to  wit,  the  crime  of  obtaming  money  from  the  United 
States  by  a  false  pretense,  and  of  a  high  misdemeanor  in  office. 

Abt.  3.  That  the  said  Charles  Swayne  having  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida^ 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  of  judge  a» 
af<»esaid  was  entitled  by  law  to  be  paid  his  reasonable  expenses  for  travel  and  attend- 
ance when  lawfully  directed  to  hold  court  outside  of  the  northern  district  of  Florida^ 
not  to  exceed  $10  per  diem,  to  be  paid  upon  his  certificate  by  the  United  States  marshal 
of  the  district  in  which  the  court  was  held,  and  was  forbidden  by  law  to  receive  any 
compensation  for  such  services.  Yet  the  said  Charles  Swayne,  well  knowing  thes& 
fxrovisions,  falsely  certified  that  his  reasonable  expenses  for  travel  in  going  to  and  com- 
mg  from  and  attendance  were  $10  per  diem  while  nolding  court  at  Tyler,  Tex. .  35  days 
from  January  12,  1903,  and  6  da3r8  going  to  and  returning  from  said  Tvler,  Tex.,  and 
received  therefor  from  the  Treasury  of  the  United  States,  by  the  hand  of  A.  J.  Houston, 
the  United  States  marshal  for  the  eastern  district  of  Texas,  the  sum  of  $410,  when  the 
reasonable  expenses  of  the  said  Charles  Swayne  inciured  and  paid  by  him  during  said 
period  were  much  less,  than  said  sum. 

Wherefore  the  said  Charles  Swayne,  jud^e  as  aforesaid,  misbehaved  himself  and  was 
and  is  guilty  of  a  hi^h  crime,  to  wit,  obtaining  money  from  the  United  States  by  a  false 
pretense,  and  of  a  high  misdemeanor  in  office. 

Art.  4.  That  the  said  Charles  Swayne  having  been  duly  appointed,  confirmed,  and 
commissioned  a<«  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida^ 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  as  judge  as 
afwesaid  neretofore,  to  wit,  A.  D.  1893,  did  unlawfully  appropriate  to  his  own  use, 
without  making  compensation  to  the  owner,  a  certain  railroad  car,  belonging  to  the 
Jacksonville,  Tampa  &  Key  West  Railroad  Co.,  for  the  purpose  of  transporting  himself, 
his  family,  and  friends  from  Guyencourt,  in  the  State  of  Delaware,  to  Jacksonville,. 
Ra.,  the  said  railroa<l  company  being  at  the  time  in  the  possession  of  a  receiver  ap- 
pointed by  said  Charles  Swayne,  judg^e  as  aforesaid,  on  the  petition  of  creditors. 

The  said  car  was  supplied  with  provisions  by  the  said  receiver,  which  were  consumed 
by  eaid  Swayne  and  his  friends,  and  was  provided  with  a  conductor  or  porter  at  the 
cort  and  expense  of  said  railroad  company,  and  with  transportation  over  connecting 
lines.  The  expenses  of  the  trip  were  paid  by  the  said  receiver  out  of  the  funds  of  the 
said  Jacksonville,  Tampa  &  Key  West  Railroad  Co.,  and  the  said  Charles  Swayne, 
acting  as  judge,  allowed  the  creait  claimed  by  the  said  receiver  for  and  on  account  o£ 
the  said  expenditure  as  a  part  of  the  necest^ary  expenses  of  operating  said  road.  The 
aid  Charles  Swayne,  judge  as  aforesaid^  used  the  said  property  without  making  com- 
pensation to  the  owner,  and  under  a  claim  of  right,  for  the  reason  that  the  same  was  ia 
the  hands  of  a  receiver  appointed  by  him. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an  abuse 
of  judicial  pp^ef  &nd  of  a  high  misdemeanor  in  office. 

Abt.  5.  That  the  said  Charles  Swayne  was  duly  appointed,  commissioned,  and  con- 
firmed as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida,  and 
entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of  his  offi/ce  of  judge  a& 
aforesaid  neretofore,  to  wit,  A.  D.  1893,  did  unlawfully  appropriate  to  his  own  use^ 
without  making  compensation  to  the  owner,  a  certain  railroad  car  belonging  to  the 
Jacksonville,  Tampa  &  Key  W^est  Railroad  Co.  fcr  the  purpose  of  transporting  himself , 
his  family,  and  £nex\.ds  from  Jacksonville,  Fla.,  to  California,  said  railroad  company 
being  at  Uie  time  in  the  possession  of  a  receiver  appointed  by  the  said  Charles  Swayne^ 
judge  as  aforesaid,  on  the  petition  of  creditors. 
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The  car  was  supplied  with  some  provisions  by  the  said  receiver,  which  were  con- 
sumed by  the  said  Swayne  and  his  fnends,  and  it  was  provided  with  a  porter  at  the  cost 
&Qd  expense  of  the  railroad  company,  and  also  with  transportation  over  connecting 
lines.  The  wages  of  said  porter  and  tne  cost  of  said  provisions  were  paid  by  the  said 
receiver  out  of  the  funds  of  the  Jacksonville,  Tampa  &  Key  West  Railroad  Co.,  and 
the  said  Charles  Swayne,  acting  as  judge  as  aforesaid,  allowed  the  credits  clumed 
by  the  said  receiver  for  and  on  account  of  the  said  expenditures  as  a  part  of  the  nee* 
essary  expenses  of  operating  the  said  railroad.  The  said  Charles  Swayne,  judge  as 
aforesaid,  used  the  said  property  without  making  compensation  to  the  owner  under 
a  claim  of  riffht,  alleging  that  the  same  was  in  the  hands  of  a  receiver  appointed  by 
him  and  he  tnerefore  had  a  right  to  use  the  same. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an 
abuse  of  judicial  power  and  of  high  misdemeanor  in  office. 

Art.  6.  That  the  said  Charles  swayne,  having  been  duly  appointed  and  confirmed, 
was  commissioned  district  judge  of  the  United  States  in  and  for  the  northern  district 
of  Florida  on  the  1st  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and 
thereafter,  to  wit,  on  the  22d  aay  of  April,  A.  D.  1890,  took  the  oath  of  office  and 
assumed  the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of 
St.  Augustine,  in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern 
district.  That  subsequently,  by  an  act  of  Congress  approved  the  23d  of  July,  A.  D. 
1894,  the  boundaries  of  the  said  northern  district  of  Florida  were  changed,  and  the 
city  of  St.  Augustine  and  contiguous  territory  were  transferred  to  the  southern  dis- 
trict of  Florida;  whereupon  it  became  and  was  the  duty  of  the  said  Charles  Swayne 
to  change  his  residence  and  reside  in  the  northern  district  of  Florida  and  to  comply 
with  the  five  hundred  and  fifty-first  section  of  the  Revised  Statutes  of  the  United 
States,  which  provides  that — 

''A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
for  offending  against  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor." 

Nevertheless  the  said  Charles  Swayne,  judge  as  aforesaid,  did  not  acouire  a  residence 
and  did  not,  within  the  intent  and  meaning  of  said  act,  reside  in  his  said  district,  to  wit, 
the  northern  district  of  Florida,  from  the  23d  day  of  July,  A.  D.  1894,  to  the  let  day 
of  October,  A.  D.  1900,  a  period  of  about  six  years. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

Art.  7.  That  the  said  Charles  Swayne,  Imving  been  duly  appointed  and  confirmed, 
was  commissioned  district  judge  of  the  United  States  in  and  for  the  northern  district 
of  Florida  on  the  1st  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and 
thereafter,  to  wit,  on  the  22d  day  of  April,  A.  !>.  1890,  took  the  oath  of  office  and 
assumed  the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of 
St.  Augustine,  in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern 
district.  That  subsequently,  by  an  act  of  Congress  of  the  United  States  approved 
the  23d  day  of  July,  A.  D.  1894,  the  boundaries  of  the  said  northern  district  of  Florida 
were  changed,  and  the  city  of  St.  Augustine,  with  the  contiguous  territory,  was  trans- 
ferred to  the  southern  district  of  Florida,  whereupon  it  became  and  was  the  duty  of 
the  said  Charles  Swayne  to  change  his  residence  and  reside  in  the  northern  district 
of  Florida,  as  defined  by  said  act  of  Congress,  and  to  comply  with  section  551  of  the 
Revised  Statutes  of  the  United  States,  which  provides  that — 

"A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
for  offending  against  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor." 

Nevertheless  the  said  Charles  Swayne,  judge  as  aforesaid,  totally  disregarding  his 
duty  as  aforesaid,  did  not  acquire  a  residence  and,  within  the  intent  and  meaning 
of  said  act,  did  not  reside  irf  his  said  district,  to  wit,  the  northern  district  of  Florida, 
from  the  23d  day  of  July,  A.  D.  1894,  to  the  1st  day  of  January,  A.  D.  1903,  a  period 
of  about  nine  vears. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

Art.  8.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and  duly 
commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise 
of  his  office  as  judge,  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge  of  a 
circuit  court  of  the  United  States,  heretofore,  to  wit.  on  tne  12th  day  of  November, 
A.  D.  1901,  at  the  cit>'  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida, 
did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  impose  a 
fine  of  $100  upon  and  commit  to  prison  lor  a  period  of  10  days  E.  T.  Davis,  an  attorney 
and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United 
States. 
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Wherefore  the  said  Charles  Swavne,  judge  as  aforesaid,  misbehaved  himself  in  his 
ofice  of  judge,  and  was  and  is  guifty  of  an  abuse  of  judicial  power  and  of  a  high  mii»* 
demeanor  in  office. 

Art.  9.  That  I  he  said  Charles  Swayne,  having  been  appointed,  confirmed,  and  duly 
conuniasioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of 
his  office  as  jud^e  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge  of  a  circuit 
court  of  the  Unitod  States  heretofore,  to  wit,  on  the  12lh  day  of  November,  A.I).  3901, 
at  the  citv  of  Pensacola,  in  the  coimty  of  Escambia,  in  the  State  of  Florida,  did  know- 
ingly and  unlawfully  adjudge  guilty  of  a  contempt  of  amrt  and  impose  a  fine  of  $100 
Son  and  commit  to  prison  for  a  period  of  10  days  E.  T.  Davis,  an  attorney  and  coun- 
or  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

Wherefore  the  said  Charles  Swayne.  judge  as  aforesaid,  misbehaved  hiinsell  in  his 
office  of  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  10-  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  as  aforesaid,  to  wit.  while  performing  the  duties  of  a 
indge  of  a  circuit  court  of  tlie  United  States  heretofore,  to  wit,  on  the  12th  day  of 
November.  A.  D.  lfK)l,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the 
State  of  Florida,  did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of  court 
and  impose  a  fine  of  .^100  upon  and  commit  to  prison  for  a  period  of  10  days  Simeon 
Belden.  an  attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court 
of  the  United  States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himj^elf  in  his 
office  of  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  11.  That  the  said  Charles  Swayne,  having  l)een  appointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a 
cirruit  judge  of  the  I'nited  States  heretofore,  to  wit,  on  tne  12th  day  of  November, 
A.  D.  lfK)l,  at  the  city  of  Pensacola,  in  the  county  of  p]scaml)ia,  in  the  State  of  Florida, 
did  knowingly  and  unlawfully  adjudge  guilty  of  (X)ntempt  of  court  and  impose  a  fine 
of  HOC  upon  and  commit  to  priscm  for  a  period  of  10  days  Simeon  Helden,  an  attorney 
and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  cmirt  of  the  United  States. 

\Mierefore  the  said  Charles  Swayne,  judge  as  aforesnid.  mii')>elmved  himself  in  his 
office  as  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  hii;h  mis- 
demeanor in  office. 

Art.  12.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  of 
judire  heretofore,  to  wit,  on  the  9th  day  of  December,  A.  I).  HK)2.  at  Pensacola,  in  the 
county  of  Escambia,  in  the  State  of  Florida,  did  unlawfully  and  knowinirly  adjudire 
eniltyof  contempt  and  did  commit  to  prison  forthe  period  of  tJO  days  one  W.  (■.  O'Neal, 
Wan  alleged  ccmtempt  of  the  district  court  of  the  I'nited  States  for  the  northern 
district  of  Florida. 

^^'herefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  as  aforesaid,  and  was  and  is  guilty  of  an  a])ufie  of  judicial  power  and  of 
ahieh  misdemeanor  in  office. 

And  the  House  of  Representatives  by  protestation,  saving  to  themselves  the  li])erty 
of  exhibiting  at  any  time  hereafter  any  further  articles  of  accusiition  or  iin])ea('hinent 
acainst  the  said  Charles  Swayne,  judge  of  tlie  United  States  court  for  the  northern 
dfetrict  of  Florida,  and  also  of  replying  to  his  answers  which  he  sliall  make  unto  the 
articles  herein  preferred  against  him,  and  of  offering  proof  to  tlie  siune  aiul  e\  ery  part 
thereof,  and  to  all  and  every  other  article  or  accusiiiion  or  im])e;u'hment  which  shall 
be  exhibited  by  them  as  the  case  shall  re(juire,  do  demand  tliat  the  siiid  Charles 
Swayne  mav  be  put  to  answer  the  high  crimes  and  misdemeanors  in  ofiice  herein 
cbaiged  against  him,  and  that  such  proceedings,  examinatiims.  trials,  and  judgments 
roay  be  thereuix)n  had  and  given  as  may  be  agreeable  to  law  and  justice. 

VIEWS   OF   MINORITY. 

The  House  must  establish  the  truth  of  these  articles,  by  competent  testimony, 
beyond  reasonable  doubt. 

The  only  articles  which,  in  our  judgment,  the  rec<^rd  as  it  now  stands  would  sustain 
are  based  iipon  the  certificates  of  expenses.  As  to  these  it  was  claimed  in  the  hearings 
Aat  other  judges  have  construed  the  law  as  it  was  construed  by  Judge  Swayne,  and 
evidence  was  offered  to  establish  that  claim  and  excluded. 
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We  dinent  from  all  the  other  articles,  and  especially  as  to  thoae  baaed  upoo  the 
contempt  proceedings  in  the  Davis,  Belden,  and  0'N«d  cases.  Tliese  cases  cleslj 
involved  willful  and  marked  contempt  of  court,  and  demanded  exemplarj  and  som- 
marv  punishment  from  any  self-respecting  court. 

The  chaige  as  to  nonresidence  is  not  supported  by  such  evidence  as  vanants  the 
adoption  of  articles  in  that  regard. 

llie  use  of  the  private  car.  which  is  the  proper  subject  of  adveise  critician,  ttkiog 
into  account  the  fact  that  there  is  no  intimation  or  claim  that  any  judicial  act  wm 
influenced,  or  attempted  to  be  influenced  thereby,  is  not  of  such  gravity  as  to  joatify 
impeachment  proceedings  therefor. 

The  car  incident  occurred  more  than  10  years  ago,  and  no  residence  question  hu 
exists  1  for  more  than  four  years.  No  statute  of  limitations  can  apply,  but  the  great 
proceeding  of  impeachment  is  not  to  be  used  as  to  stale  chaiges  not  affecting  the  moiil 
character  or  the  present  fitness  of  the  officer  to  perform  his  duty. 

C.  E.  LnTTJEFTELD. 

Richard  Watnb  Fabxkb. 

I  concur  in  all  that  is  said  in  the  foregoing  "Views  of  the  minority"  except  as  to  the 
certificates  for  expenses.  At  the  hearing  before  the  committee  Judge  Swayne  offered 
to  prove  the  custom  and  pracrtice  of  the  Federal  judges  in  making  certificates  for  their 
reasonable  expenses  for  travel  and  attendance  when  nol ding  court  out  of  their  district, 
the  purpose  being  to  show  a  judicial  construction  of  the  statute  under  which  theee 
expenses  were  allowed.  This  offer  was  denied  by  the  committee  and  all  inquiry  apon 
this  subject  shut  off. 

Therefore,  for  this  reason,  the  record  is  silent  upon  matters  which,  in  my  judgment, 
should  have  been  submitted  to  the  consideration  of  this  House.  The  record  is  silent 
as  to  the  custom  and  practice  of  other  judges  in  this  particular,  as  to  the  constructioiL 
which  they  placed  upon  the  statute,  and  as  to  the  construction  which  the  disbunog 
and  auditing  officers  of  the  Government  gave  it. 

The  intent  with  which  Judge  Swayne  made  these  certificates  is  of  contxoUing  impor- 
tance, and  all  of  the  facts  and  circumstances  surrounding  the  matter,  the  practice  and 
customs  of  other  judges,  and  the  construction  placed  upon  the  statute  by  them  and  hj 
the  Government,  if  any,  are  and  were  proper  subjects  of  inc^uhy.  While  the  record  m 
silent  on  these  questions,  for  the  reason  above  stated,  still  it  appears  from  official 
records,  some  of  which  have  been  furnished  to  me  by  the  Treasury  Department,  that 
a  majority  of  the  district  and  circuit  judges  in  five  circuits,  selected  at  random,  make 
out  certificates  for  $10  a  day,  and  in  two  of  these  districts  every  judge  made  out  sudi 
certificates. 

I  am  inclined  to  believe  that  where  a  practice  has  been  so  general  these  judges  acted 
in  good  faith  with  an  honest  belief  that  a  fair  construction  of  the  statute  gave  them  $10 
a  day  for  an  allowance  for  travel  and  attendance  while  attending  court  out  of  their 
district,  and  I  also  feel  that  this  House  would  Avith  great  reluctance  pass  a  resolutioo 
impeaching  them  all;  and  if  not  all,  why  one? 

On  th  is  article  my  mind  is  not  satisfied  beyond  a  reasonable  doubt  that  Judge  Swayss 
in  following  a  practice  so  well  established  by  so  many  honorable  men,  committed  a 
criminal  offense  for  which  he  should  either  be  prosecuted  or  impeached,  and  giving 
him  the  benefit  of  this  doubt  I  can  not  consent  to  any  impeachment  on  that  ground. 

J.  N.  GnxsTT. 

House  of  Representatives,  January  IS,  1905. 

[Congressional  Record,  volume  39,  part  1,  pages  754  to  764^] 
ARTICLES   OF  IMPEACHMENT  DEBATED. 

Mr.  Palmer.  Mr.  Speaker,  I  call  up  the  matter  of  the  impeachment 
of  Charles  Swayne,  and  ask  that  the  articles  presented  by  the  select 
committee  appointed  to  formulate  the  articles  oe  read  by  the  Clerk- 

The  Clerk  read  as  follows: 

ARTICLES  EXHIBITED  BY  THE  HOUSE  OF  REPRESENTATIVES  OP  THE  UNITED  STATES  OF 
AMERICA,  IN  THE  NAME  OP  THEMSELVES  AND  OP  ALL  THE  PEOPLE  OF  THE  UNITBD 
STATES  OP  AMERICA,  AGAINST  CHARLES  SWAYNE,  A  JUDGE  OP  THE  UNITED  STATES, 

IN  And  for  the  northern  district  of  Florida,  in  maintenance  and  support 
OF  their  impeachment  against  him  for  high  crimes  and  misdemeanors  in 
office. 

Article  1.  That  the  said  Charles  Swayne,  at  Waco,  in  the  State  of  Texas,  on  the 
20th  day  of  April,  1897.  being  then  and  there  a  United  States  district  judge  in  and  fior 
the  northern  district  of  Florida,  did  then  and  there,  as  said  judge,  make  and  preseDt 
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to  R.  M.  Love,  then  and  there  being  the  United  States  marshal  in  and  for  the  northern 
district  of  Texas,  a  false  claim  against  the  Government  of  the  United  States  in  the 
ram  of  1230,  then  and  there  knowing  said  claim  to  be  false,  and  for  the  purpose  of 
obtaining  payment  of  said  false  claim,  did  then  and  there  as  said  judge,  make  and 
nee  a  certam  false  certificate,  then  and  there  knowing  said  certificate  to  be  false,  said 
certificate  being  in  the  words  and  figures  following: 

*  United  States  of  America,  Northern  District  of  Texas,  ss: 

'*!,  Charles  Swayne,  district  judge  of  the  United  States  for  the  northern  district  of 
Horida,  do  hereby  certify  that  I  was  directed  to  and  held  court  at  the  city  of  Waco, 
in  the  northern  district  of  Texas,  twenty -three  days,  commencing  on  the  20th  day  of 
April,  1897;  also,  tliat  the  time  engaged  in  holding  said  court,  and  in  going  to  and 
returning  from  the  same,  was  twenty-three  days,  and  that  my  reasonable  expenses 
iw  travel  and  attendance  amounted  to  the  sum  of  two  hundred  and  thirty  dollars  and 
—  cento,  which  sum  is  justly  due  me  for  such  attendance  and  travel. 

"Chas.  Swayne,  Judge. 

"  Waco,  May  15,  1897, 

** Received  of  R.  M.  Love,  United  States  marshal  for  the  northern  district  of  Texas, 
the  sum  of  230  dollars  and  no  cents,  in  full  payment  of  the  above  account. 

"1230.  '  "Chas.  Swayne." 

When  in  truth  and  in  fact,  as  the  said  Charles  Swayne  then  and  there  well  knew, 
there  was  then  and  there  justly  due  the  said  Swayne  from  the  Government  of  the 
United  States  and  from  said  United  States  marshal  a  far  less  sum,  whereby  he  has 
been  guilty  of  a  high  crime  and  misdemeanor  in  his  said  office. 

AjiT.  2.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  ofiice  as 
judge,  as  aforesaid,  the  said  Charles  Swayne  was  entitled  by  law  to  be  paid  his  reason- 
able expenses  for  travel  and  attendance  when  lawfully  directed  to  hold  court  outside 
of  the  northern  district  of  Florida,  not  to  exceed  $10  per  diem,  to  he  paid  upon  his 
certificate  by  the  United  States  marshal  for  the  district  in  which  the  court  was  held, 
and  was  forbidden  by  law  to  receive  compensation  for  such  services.  Yet  the  said 
Charles  Swayne,  well  knowing  these  provisions,  falsely  certified  that  his  reasonable 
expenses  for  travel  and  attendance  were  $10  per  diem  while  holding  court  at  Tyler, 
Tex.,twenty-four  days,  commencing  December  3,  1900,  and  seven  days  going  to  and 
returning  from  said  Tyler,  Tex.,  and  received  therefor  from  the  Treasury  of  the  United 
States,  by  the  hand  of  John  Grant,  the  United  States  marshal  for  the  eastern  district 
of  Texas,  the  sum  of  $310,  when  the  reasonable  expenses  incurred  and  paid  by  the 
nid  Charles  Swayne  for  travel  and  attendance  did  not  amount  to  the  sum  of  $10  per 
diem. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  and 
was  and  is  guilty  of  a  high  crime,  to  wit,  the  crime  of  obtaining  money  from  the  United 
States  by  false  preteiujo  and  of  a  high  misdemeanor  in  office. 

Art.  3.  That  the  said  Charles  Swayne  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  of 
judge  as  aforesaid  was  entitled  by  law  to  be  paid  his  reasonable  expenses  for  travel 
and  attendance  when  lawfully  directed  to  hold  court  outside  of  the  northern  district 
of  Florida,  not  to  exceed  $10  per  diem,  to  be  paid  upon  his  certificate  by  the  United 
States  marshal  of  the  district  in  which  the  court  was  held,  and  was  forbidden  by  law 
to  receive  any  compensation  for  such  services.  Yet  the  said  Charles  Swayne,  well 
knowing  theee  provisions,  falsely  certified  that  his  reasonable  expenses  for  travel  in 
Soing  to  and  coming  from  and  attendance  were  $10  per  diem  while  holding  court  at 
Tyler,  Tex.,  tliirty-five  days  from  January  12,  1903,  and  six  days  going  to  and  return- 
ing from  said  Tyler,  Tex.,  and  received  therefor  from  the  Treasury  of  the  United  States, 
by  the  hand  of  A.  J.  Houston,  the  United  States  marshal  for  the  eastern  district  of 
Texas,  the  sum  of  $410,  when  the  reasonable  expenses  of  the  said  Charles  Swayne 
iflcuned  and  paid  by  him  during  said  period  were  much  less  than  said  sum. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  and 
was  and  is  guilty  of  a  high  crime,  to  wit,  obtaining  money  from  the  United  States  by 
a  false  pretense,  and  of  a  high  misdemeanor  in  office. 

Abt.  4.  That  the  said  Charles  Swayne  having  been  duly  appointed,  confirmed, 
and  commiflsioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida  entered  ux}on  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office 
j' judge,  as  aforesaid,  heretofore,  to  wit,  A.  D.  1893,  did  unlawfully  appropriate  to 
hv  own  use,  without  making  compensation  to  the  owner,  a  certain  railroad  car  belong- 
ing to  the  JackaonviUe,  Tampa  A  Key  West  Railroad  Co.  for  the  purpose  of  transport- 
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ing  hiiDflelf,  his  family,  and  friends  from  Guvenconrt,  in  tiie  State  of  Delaware,  to 
Jacksonville,  Fla.,  the  said  railroad  company  oeing  at  the  time  in  the  poflsea^ion  of  a 
receiver  appointed  by  said  Charles  Swayne,  jud^  as  aforesaid,  on  tne  petition  of 
creditors. 

The  said  car  was  supplied  with  provisions  by  the  said  receiver,  which  were  con- 
sumed by  said  Swayne  and  his  friends,  and  was  provided  with  a  conductor  or  poirter 
at  the  cost  and  expense  of  said  railroad  company,  and  with  transportation  over  con- 
necting lines.  The  expenses  of  the  trip  were  paid  by  the  said  receiver  out  of  the 
funds  of  the  said  Jacksonville,  Tampa  &  Key  West  Railroad  Co..  and  the  said  Charles 
Swayne,  acting  as  judge,  allowed  the  credit  claimed  by  the  said  receiver  for  and  on 
account  of  the  Bald  expenditure  as  a  part  of  the  necessary  expenses  of  operating  said 
rcuid.  The  said  Charles  Swa>Tie,  judge  as  aforesaid,  used  the  said  property  without 
making  compensation  to  the  owner,  and  under  a  claim  df  right,  for  the  reason  that 
the  same  was  in  the  hands  of  a  receiver  appointed  by  him. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an 
abuse  of  judicial  power  and  of  a  high  misdemeanor  in  office. 

Art.  5.  That  tne  paid  Charles  Swayne  was  duly  appointed,  commissioned,  and 
confirmed  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida, 
and  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of  his  office  of 
judge,  as  aforesaid,  heretofore,  to  wit,  A.  D.  1893,  did  unlawfully  appropriate  to  bis  own 
use,  without  making  compenpation  to  (he  owner,  a  certain  railroad  car  belonging  to 
the  Jacksonville,  Tampa  &  Key  WcHt  Railroad  Co.  for  the  purpose  of  transporiing 
himself,  his  family,  and  friends  from  Jacksonville,  Fla.,  to  California,  said  railroad 
company  being  at  the  time  in  (he  i)08seseion  of  a  receiver  appointed  by  the  said  Charles 
Swayne,  judge  as  aforesaid,  on  the  petition  of  creditors. 

The  car  waf«  j^upplicd  wi(h  some  provisions  by  the  said  receiver,  which  were  con- 
sumed by  the  said  Swa>Tie  and  his  friends,  and  it  was  provided  with  a  porter  at  tiie 
cost  and  expense  of  tlie  railroad  company  and  also  with  transportation  over  connect- 
ing lines.  The  wages  of  said  porter  and  the  cost  of  said  provisions  were  paid  by  the 
said  receiver  out  of  the  funds  of  the  Jacksonville,  Tampa  &  Key  West  Railroad  Co.. 
and  the  said  Charles  Swayne,  acting  as  judge  as  aforesaiol.  allowetl  the  credits  claimed 
by  the  said  receiver  for  and  on  account  of  the  said  expenditures  as  a  part  of  the  neces- 
sary exyxMises  of  operating  the  said  railroad.  The  said  Charles  Swa>Tie,  judge  as 
aforesaid,  used  the  said  property  without  making  compensation  to  the  owner  under 
a  claim  of  right,  alleging  that  the  same  was  in  the  hands  of  a  receiver  appointed  by 
him  and  ho,  therefore,  had  a  right  to  use  the  same. 

Wherefore  the  said  ( 'barles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an  abuse 
of  judicial  power  and  of  high  misdemeanor  in  office. 

Art.  ().  That  the  said  Charles  Swavne,  having  been  duly  appointed  and  confirmed, 
was  commissioned  dif^trict  judge  of  tlie  I'nited  States  in  and  for  the  northern  district 
of  Florida  on  the  1st  day  of  April.  A .  D.  1S90,  to  serve  during  good  behavior,  and  th«e- 
after,  to  wit.  on  the  22d  day  of  April,  A.  D.  1890,  took  the  oath  of  office  and  a^umed 
the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of  St.  Augus- 
tine, in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern  district. 
That  subsequently  by  an  act  of  Congress  approved  the  23d  of  July,  A.  D.  18?>4,  the 
boundaries  of  the  said  northern  district  of  Florida  were  changed,  and  the  city  of  St- 
AiigustiTU»  and  contiguous  territory  were  transferred  to  the  southern  district  of  Florida; 
whereupon  it  became  and  was  the  duty  of  tiie  said  Charles  Swayne  to  change  his 
residence  and  reside  in  the  northern  district  of  Florida  and  to  comply  with  the  live 
hundred  and  fiftv-lirst  section  of  the  Revised  Statutes  of  the  United'  States,  which 
provides  that — 

"A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereiriafier 
provided.  E\ery  judee  shall  resid(>  in  the  district  for  which  he  is  appointed,  and 
for  offending  against  this  yirovision  shall  be  deemed  guilty  of  a  high  mifilemoanor." 

Nevertheless  the  said  Charles  Swayne,  judge  as  aforesaid,  did  not  acquire  a  resi- 
dence, and  did  not,  within  the  intent  and  meaning  of  said  act,  reside  in  his  said  dis- 
trict, to  w\t,  the  northern  district  of  Florida,  from  the  23d  day  of  July,  A.  D.  18^^ 
to  the  1st  day  of  October,  A.  D.  1000,  a  period  of  about  six  vears. 

Wherefore  the  said  Charles  Swa\nie.  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  aTid  was  and  is  guilty  of  a  hifi:h  misdemeanor  in  office. 

Art.  7.  Tliat  the  said  Charles  Swa^^le,  having  been  ^uly  appointed  and  contirmed, 
was  commissioned  district  judge  of  the  I'nittKi  States  in  and  for  the  northern  districi 
of  Florida  on  the  1st  day  of  April,  A.  D.  1800,  to  serv^e  during  good  behavior,  and  there- 
after, to  wit,  on  the  22(1  day  of  April,  A.  D.  1890,  took  the  oath  of  office  and  assnimed 
the  duties  of  his  appointment,  and  establishe<l  his  residence  at  the  city  of  St.  Augiis- 
tine,  in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern  district. 
That  subsequently,  by  an  act  of  Congress  of  the  United  States  approved  the  23d  dav 
of  July,  A.  1).  1894,  the  boundaries  of  the  said  norhtern  district  of  Florida  were  changed 
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and  the  city  of  St.  Augustine,  with  the  contiguous  territory,  was  transferred  to  the 
southern  district  of  Florida,  whereupon  it  became  and  was  the  duty  of  the  said 
Charles  Swayne  to  change  his  residence  and  reside  in  the  northern  district  of  Florida, 
as  defined  by  said  act  of  Congress,  and  to  comply  with  section  551  of  the  Revisea 
Statutes  of  the  United  States,  which  provides  that — 

'*A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
for  offending  agamst  this  provision  shall  be  deemed  guilty  of  a  high  miademeanor. 

Nevertheless,  the  said  Charles  Swayne,  judge  as  aforesaid,  totally  disregarding  his 
duty  as  aforesaid,  did  not  acc^uire  a  residence,  and  within  the  intent  and  meaning  of 
said  act  did  not  reside  in  his  said  district,  to  wit,  the  northern  district  of  Flonda, 
from  the  2^  day  of  July,  A.  D.  18P1,  to  the  Ist  day  of  January,  A.  D.  1903,  a  period 
of  about  nine  years. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

Art.  8.  Tliat  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and  duly 
commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of 
his  office  as  judge,  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge  of  a 
circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  of  November, 
A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida, 
did  maliciously  and  unlawfully  adjudge  guilty  of  ^  contempt  of  court  and  impose  a 
fine  of  $100  upon  and  commit  to  prison  for  a  period  of  10  days  E.  T.  Davis,  an  attorney 
and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  9.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and  duly 
commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  north-»^ 
em.  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise 
of  his  office  as  judge  as  aforesaid,  to  wit,  while  periorming  the  duties  of  a  judge  of  a 
circuit  court  of  the  United  States  heretofore,  to  wit,  on  me  12th  day  of  November, 
A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida, 
did  knowingly  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  impose  a 
fine  of  $100  upon  and  commit  to  prison  for  a  period  of  10  days  E.  T.  Davis,  an  at- 
torney and  counselor  at  law,  for  an  allied  ccmtempt  of  the  circuit  court  of  the  United 
States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
ofiice  of  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  10.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a 
judge  of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  of 
November,  A.  D.  1901,  at  the  city  of  Pensacola,  in  the  counter  of  Escambia,  in  the 
State  of  Florida,  did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of 
court  and  impose  a  fine  of  $100  upon  and  commit  to  prison  for  a  period  of  10  days 
Simeon  Belden,  an  attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit 
coiiit  of  the  United  States. 

Wherefore  the  said  Charles  Swavne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  11.  That  the  said  Charles  Swayiie  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a 
circuit  judge  of  the  United  States  heretofore,  to  wit,  on  tne  12th  day  of  November, 
A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida, 
did  knowingly  and  unlawfully  adjudge  guilty  of  contempt  of  court  and  impose  a  fine 
of  $100  upon  and  commit  to  prison  for  a  period  of  10  days  Simeon  Belden,  an  attorney 
and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  as  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  12.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  Umted  States  in  and  for  the  northern  district  of 
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Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office 
of  judge,  heretofore,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  at  Pensacola,  in 
the  county  of  Escambia,  in  the  State  of  Florida,  did  unlawfully  and  knowingly  ad- 
judge guilty  of  contempt,  and  did  commit  to  prison  for  the  period  of  60  days,  one 
W.  C.  O'Neal,  for  an  alleged  contempt  of  the  district  court  of  the  United  States  for  the 
northern  district  of  Florida. 

Wherefore  the  said  Charles  Swayne.  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge  as  aforesaid ,  and  was  and  is  guilty  of  an  abuse  of  judicial  pow^r  and  of 
a  high  misdemeanor  in  office. 

And  the  House  of  Representatives  by  proteatation.  saving  to  themselves  the  liberty 
of  exhibiting  at  any  time  hereafter  any  further  articles  of  accusation  or  impeachment 
against  the  said  Charles  Swayne,  judge  of  the  United  States  court  for  the  northern 
district  of  Florida,  and  also  of  replying  to  his  answers  which  he  shall  make  unto  the 
articles  herein  preferred  against  him,  and  of  offering  proofs  to  the  same  and  every 
part  thereof,  and  to  all  and  every  other  article  or  accusation  or  impeachment  which 
shall  be  exhibited  by  them  as  the  case  shall  require,  do  demand  that  the  said  Charles 
Swayne  may  be  put  to  answer  the  high  crimes  and  misdemeanors  in  office  herein 
chaii^ed  against  him,  and  that  such  proceedings,  examinations,  trials,  and  judgments 
may  be  thereupon  had  and  given  as  may  l^e  agreeable  to  law  and  justice. 

VIEWS   OP  MINORFTY. 

• 

The  House  must  establish  the  truth  of  these  articles,  by  competent  testimony, 
beyond  reasonable  doubt. 

The  only  articles  which,  in  our  judgment,  the  record  as  it  now  stands  would  sus- 
tain are  based  upon  the  certificates  of  expenses.  As  to  these  it  was  claimed  in  the 
hearingci  that  other  judges  have  construed  the  law  as  it  was  construed  by  Judge  Swayne, 
and  evidence  was  offered  to  establish  that  claim  and  excluded. 

We  dissent  from  all  the  other  articles,  and  especially  as  to  those  based  upon  the 
contempt  proceedings  in  the  Davis,  Belden,  ana  O'Neal  cases.  These  cases  clearly 
involved  willful  and  marked  contempt  of  court,  and  demanded  exemplary  and  sum- 
mary punishment  from  any  self-respecting  court. 

The  charge  as  to  nonresidence  is  not  supported  by  such  evidence  as  warrants  the 
adoption  of  articles  in  that  regard. 

The  use  of  the  private  car,  which  is  the  proper  subject  of  adverse  criticism,  taking 
into  account  the  fact  that  there  is  no  intimation  or  claim  that  any  judicial  act  was 
influenced,  or  attempted  to  be  influenced  thereby,  is  not  of  such  gravity  as  to  justify 
inipeachment  proceedings  therefor. 

The  car  incident  occurred  more  than  10  years  ago,  and  no  residence  question  has 
existed  for  more  than  4  years.  No  statute  of  limitations  can  apply,  but  the  great 
proceeding  of  impeachment  is  not  to  be  used  as  to  stale  charges  not  affecting  the  moral 
character  or  the  present  fitness  of  the  officer  to  perform  his  duty. 

C.  E.  LrrTLEFIELD. 

Richard  Wayne  Parker. 

I  concur  in  all  that  is  said  in  the  foregoing  ''Views  of  the  minority"  except  as  to 
the  certificates  for  expenses.  At  the  hearing  before  the  committee  Judge  Swayne 
offered  to  prove  the  custom  and  practice  of  the  Federal  judges  in  making  certificates 
for  their  reasonable  expenses  for  travel  and  attendance  when  holding  court  out  of 
their  district,  the  purpose  being  to  show  a  judicial  construction  of  the  statute  under 
which  these  expenses  were  allowed.  This  offer  was  denied  by  the  committee  and  all 
inquiry  upon  this  subject  shut  off. 

Therefore  for  this  reason  the  record  is  silent  upon  matters  which,  in  my  judgment, 
should  have  been  submitted  to  the  consideration  of  this  House.  The  record  is  silent 
as  to  the  custom  and  practice  of  other  judges  in  this  particular,  as  to  the  construction 
which  they  placed  upon  the  statute,  and  as  to  the  construction  which  Uie  disbuiBing 
and  auditing  officers  of  the  Government  gave  it. 

The  intent  with  which  Judge  Swayne  made  these  certificates  is  of  controlling  im- 
portance, and  all  of  the  facts  and  circumstances  surrounding  the  matter,  the  practice 
and  customs  of  other  judges,  and  the  construction  placed  upon  the  statute  by  them 
and  by  the  Government,  if  any,  are  and  were  proper  subjects  of  inquiry.  While  the 
record  is  silent  on  all  these  questions,  for  the  reason  above  stated,  still  it  appears  from 
official  records,  some  of  which  have  been  furnished  to  me  by  the  Treasury  Department, 
that  a  majority  of  the  district  and  circuit  judges  in  five  circuits,  selected  at  random, 
make  out  certificates  for  $10  a  day,  and  in  two  of  these  districts  every  judge  made  out 
such  certificates. 

I  am  inclined  to  believe  that  where  a  practice  has  been  so  general  theee  judges  acted 
in  good  faith  with  an  honest  belief  that  a  fair  construction  of  the  statute  gave  them  $10 
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a  day  for  an  allowance  for  travel  and  attendance  while  attending  court  out  of  their 
district,  and  I  also  feel  that  thin  Home  would  with  great  reluctance  pass  a  resolution 
impeacning  them  all;  and  if  not  all,  why  one? 

On  this  article  my  mind  is  not  satisfied  beyond  a  reasonable  doubt  that  Judge 
Swayne.  in  following  a  practice  so  well  established  by  so  many  honorable  men,  com- 
mitted a  criminal  o£fense  for  which  he  phould  either  be  prosecuted  or  impeached,  and 
giving  him  the  benefit  of  this  doubt  T  can't  consent  to  any  impeachment  on  that 
ground.  * 

J.  N.  GiLLETT. 

Mr.  Palmer.  Mr.  Speaker,  I  notice  an  error  in  the  sixth  article — a 
clerical  error.  The  figures  1904  should  be  1894.  I  ask  unanimous 
consent  that  that  error  be  corrected  in  the  Journal. 

The  Speaker.  The  gentleman  asks  unanimous  consent  for  the 
correction  of  the  clericS  error.  Is  there  objection  ?  [After  a  pause.] 
The  Chair  hears  none. 

ilr.  Palmer.  Mr.  Speaker,  in  a  matter  of  this  consequence  it  seems 
to  me  that  an  opportunity  ought  to  be  given  for  every  gentleman 
who  has  views  on  this  question  to  submit  them  to  the  House.  I 
therefore  ask  unanimous  consent  that  debate  shall  proceed,  the  time 
to  be  controlled  one-half  by  the  gentleman  who  represents  the  mi- 
nority views,  the  gentleman  from  California  [Mr.  Gillett],  and  the 
other  side  by  the  chairman  of  the  committee  who  formulated  the 
articles  of  impeachment. 

The  Speaker.  The  gentleman  from  Pennsylvania  asks  unanimous 
consent  that  the  time  for  debate  be  divided  equally,  one  half  to  be 
controlled  by  himself  and  one-half  by  the  gentleman  from  California 
[Mr.  Gillett].  Is  there  objection  ?  [After  a  pause.]  The  Chair  hears 
none. 

Mr.  Palmer.  Mr.  Speaker,  in  obedience  to  the  command  of  the 
House,  your  committee  appeared  at  the  bar  of  the  Senate,  and  in 
the  name  of  the  House  of  Kepresentatives  and  all  the  people  of  the 
United  States  impeached  Charles  Swayne,  judge  of  the  united  States 
District  Court  in  and  for  the  Northern  Distnct  of  Florida,  of  high 
crimes  and  misdemeanors,  and  gave  notice  that  in  due  time  the 
House  would  exhibit  articles  of  impeachment  against  him  and  make 
them  good,  and  demanded  on  the  part  of  the  I&use  that  the  Senate 
should  take  order  in  the  premises.  Answer  was  made  that  order 
would  be  taken.  Subsequently  a  committee  was  appointed  by  the 
House  to  formulate  the  articles  of  impeachment.  That  committee 
has  made  report  and  the  report  has  just  been  read  by  the  Clerk  at 
the  desk.  The  time  has  now  come  that  the  House  should  perform 
the  duty  of  prefemng  the  articles  of  impeachment  against  Charles 
Swayne,  as  tney  gave  notice  to  the  Senate  of  the  United  States  that 
they  intended  to  do. 

The  first  question  for  consideration  is,  For  what  reason  and  for 
what  crimes  and  misdemeanors  can  a  judge  be  impeached?  The 
Constitution  provides  that  all  civil  officers  may  be  impeached  for 
high  crimes  and  misdemeanors. 

In  all  the  cases  that  have  come  before  the  Senate  up  to  this  time 
the  po'mt  has  been  made  that  a  judge  can  not  be  impeached  except 
for  an  indictable  offense;  that  the  language  of  the  Constitution  is 
that  a  man  may  be  impeached  for  high  crimes  and  misdemeanors, 
and  that  anything  short  of  an  indictable  offense  is  not  and  ought  not 
to  be  impeachable.  That  defense  never  has  prevailed,  but  the  uni- 
form rulmg  has  been  that  a  judge  could  be  impeached  for  any  mis- 
behavior in  office  which  evinced  such  turpitude,  such  a  condition  of 


196  IMPEACHMENT  OF  JUDGE  CHABLES  S WAYNE. 

mind  or  body  as  rendered  him  unfit  to  perform  the  duties  of  his  oflicef 
for  any  misbehavior  in  office;  for  the  reason  that  he  holds  his  office 
so  long  as  he  shall  behave  himself  well;  and  in  all  the  cases  where 
impeachment  has  been  moved  by  the  House  and  tned  m  the  Senate 
the  articles  have  exhibited  offenses  which  have  not  been  indictable. 

In  the  case  of  Judge  Pickering,  of  New  Hampshire,  the  articles  set 
forth  that  he  had  released  the  bark  Eliza  to  her  owner,  she  having 
been  seized  under  the  laws  against  smuggling,  without  having  taken 
the  bond  that  the  law  required,  and  for  having  refused  the  United 
States  the  right  of  appeal;  for  having  appeared  on  the  bench  in  a 
drunken  condition  and  for  having  used  obscene  language.  For  these 
offenses  he  was  tried,  convicted  by  the  Senate,  and  removed  from 
office.  Of  course,  I  need  not  state  to  anv  lawyer  in  this  bodv  that 
these  offenses  were  not  indictable. 

Judge  Chase  was  arraigned,  impeached,  and  tried  by  the  Senate 
upon  the  charge  that  he  refused  to  allow  counsel  in  a  case  to  argue 
a  question  of  law  to  the  court  which  the  court  had  already  decided 
in  a  previous  case.  That  offense  was  not  indictable,  but*  for  it  he 
was  impeached  and  tried,  but  not  convicted. 

In  the  case  of  Judge  Peck,  he  was  impeached  for  having  impris- 
oned an  attorney  at  law  for  24  hours  and  having  disbarred  him  for 
18  months  for  pubhshmg  a  criticism  in  a  newspaper  upon  a  written 
opinion  of  the  judge.  He  was  not  convicted,  but  the  offense  for 
which  he  was  impeached  was  not  indictable. 

So  that  the  precedents  all  show  that  a  ludge  may  be  imp>eached 
for  matters  which  are  not  the  subject  of  inaictment. 

In  this  case  the  articles  that  nave  been  formulated  are  grouped 
under  four  heads.  I  shall  not  consider  them  in  the  order  in  which 
they  are  placed  in  the  articles,  but  in  the  order  which  seems  to  me 
to  be  most  useful. 

First,  Judge  Swayne  is  accused  of  having  violated  an  act  of  Con- 
gress by  not  having  taken  up  his  residence  in  his  district,  as  the  law 
requires:  secondly,  having  imprisoned  and  fined  certain  lawyers  in 
his  district  and  certain  citizens  of  liis  district  without  authority  of 
law  upon  an  alleged  contempt  proceeding;  third,  that  he  used* the 
property  of  a  bankrupt  corporation,  whicn  was  in  the  possession  of 
the  court,  for  his  own  convenience  and  the  convenience  of  his  friends 
and  family  without  making  compensation  to  the  owner,  and  under 
a  claim  that  he  had  the  right  to  do  it  because  the  property  was  in  the 
hands  of  tlie  court:  and,  Iasth\  that  he  obtained  money  from  the 
United  States  by  a  false  pretense,  under  the  claim  that  he  had  ex- 
pended $10  a  day  for  his  necessary  expenses  of  travel  and  attendance 
wliile  holding  court  outside  of  his  district  when,  in  point  of  fact,  his 
expenses  haa  been  far  less. 

These  are  the  subjects  of  the  charges.  The  committee  formulating 
the  charges  were  not  agreed.  Six  of  the  members  of  the  committee 
a^eed  to  the  charge  upon  the  subject  of  the  fees  and  one  member 
disagreed.  Four  of  the  members  of  the  committee  agreed  to  all  the 
charges,  and  three  of  the  members  of  the  committee  disagreed  to  all 
the  charges  except  that  pertaining  to  the  fees.  I  may  say  that  there 
is  no  particular  aisagreement  about  the  facts  of  this  case,  but  the  dis- 
agreement arises  out  of  t lie  inferences  to  be  drawn  from  the  facts — as. 
for  example,  in  the  matter  of  Judge  Swayne's  residence  in  the  north- 
em  district  of  Florida.     There  is  no  dispute  about  the  facts,  but  the 
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disagreement  arises  out  of  the  inferences  to  be  drawn  from  the  facts. 
The  law  is  tliat  he  shall  reside  in  his  district.  The  fact  is  that  when 
he  was  appointed  judge  he  took  up  his  residence  in  his  district  as  it  was 
then  constituted,  in  the  year  1890.  He  lived  in  St.  Augustine,  Fla., 
he  had  a  house  there,  his  furniture  was  there,  his  family  was  there, 
and  he  had  a  legal  residence  there  beyond  any  doubt. 

In  the  year  1894  the  Congress  of  the  United  States  took  away  a 
portion  of  his  district  and  added  it  to  the  southern  district  of  Florida, 
and  within  that  portion  the  city  of  St.  Augustine  was  included. 
Judge  Swayne  dia  not  remove  his  family  and  his  furniture  and  his 
residence  to  the  northern  district  of  Florida,  as  the  law  commanded 
him  to  do.  He  never  did  remove  there,  and  in  point  of  fact  he  never 
removed  there  up  to  the  year  1900.  But  he  says  that  he  had  a  legal 
residence  in  Flonda,  though  not  an  actual  residence.  He  states  that 
he  was  informed  by  some  of  his  friends  that  tliis  act  of  Congress  was  a 
pohtical  measure  and  that  it  would  be  changed  in  the  next  session 
and  that  he  might  continue  to  maintain  his  residence  at  St.  Augustine, 
and  that  therefore  he  did  not  move  his  family  into  the  northern 
district.  He  says  that  he  went  to  the  hotel  at  Pensacola  and  there 
r^stered  himself  as  '^Charles  Swayne,  City,'*  and  announced  his 
determination  to  take  up  his  residence  in  Pensacola;  that  lie  asked 
some  clerk  in  a  bank,  who  is  now  dead,  to  put  liis  name  on  the  registra- 
tion list;  that  afterwards,  from  that  time  on — 1894  until  tlie  year 
1900 — he  visited  the  northern  district  of  Florida  whenever  his  court 
was  in  session  and  whenever  lie  had  any  legal  business  to  transact; 
that  he  lived  sometimes  at  the  Escambia  Hotel  jp-nd  sometimes  at  the 
house  of  one  Capt.  Northrup;  that  in  Tallahassee  he  lived  at  some 
hotel  there. 

The  extent  of  his  bodily  presence  in  the  northern  district  of  Florida 
during  these  years,  from  1894  to  1900,  was  about  61  days  in  the  year. 
He  held  court  outside  of  his  district  about  93  days  in  the  year.  For 
212  days  in  the  year  he  lived  with  his  family  at  Guyancourt,  Del. 
Wlienever  he  left  the  district,  he  left  word  that  if  anybody  wanted  him 
if  anybody  wished  to  transact  any  business  with  liim,  they  would 
direct  their  correspondence  to  Guyancourt,  Del.  He  stated  to  at 
least  one  person  that  his  home  was  in  Guyancourt,  Del. 

Xow,  I  say  there  is  no  dispute  about  tliese  facts.  He  claimed  that 
he  had  a  legal  residence  in  Florida,  and  therefore  he  complied  with 
the  law.  The  committee  is  of  the  opinion  that  the  act  of  Congress 
which  required  liim  to  maintain  a  residence  in  Florida  meant  an 
actual  residence;  that  the  purpose  of  the  act  was  to  secure  the  bodily 

Eresence  of  the  judge  in  his  district,  where  the  people  of  his  district 
ad  business  to  do  in  his  court  could  get  at  it;  tliat  it  did  not  comply 
with  the  law  for  Judge  Swayne  to  live  a  thousand  miles  away;  that 
on  his  theory  he  might  as  well  have  said,  ^'I  mean  to  live  in  the 
northern  district,  but  have  gone  to  England  or  France,"  or  any  other 
foreign  country,  and  then  gone  back  and  forth  as  the  business  in  his 
district  might  require. 

We  are  of  the  opinion  that  for  six  years,  at  any  rate  from  1894  to 
1900,  this  judge  did  not  reside  in  his  district;  that  he  had  no  legal 
residence  there,  and  he  certainly  had  no  actual  residence  there.  He 
had  a  number  of  excuses  for  not  residing  there.  He  says  from  time 
to  time  he  endeavored  to  purchase  a  house.  Well,  endeavoring  to 
purchase  a  house  did  not  give  him  a  residence.     He  says  from  time  to 
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time  he  endeavored  to  buy  land  upon  which  to  build  a  house,  but  that 
he  could  not  satisfy  himself  as  to  the  lot  or  the  price.  That  certainly 
did  not  ^ve  him  a  residence.  He  says  that  he  asked  a  man  not  con- 
nected with  registration — some  officer  of  the  bank — ^to  put  him  on  the 
registry.  That  did  not  give  him  a  residence.  If  Judge  Swayne  had 
been  sued  in  Florida  and  the  officer  of  the  law  had  had  a  summons 
to  serve  on  him  he  could  not  have  found  his  last  place  of  residence  to 
serve  the  summons.  He  never  voted  there,  he  never  paid  the  tax 
there,  he  never  owned  an  inch  of  property  there,  and  he  does  not  to 
this  day.  Judge  Swayne  appeared  before  the  committee  at  divers 
times.  He  was  present  at  every  hearing.  His  counsel  cross- 
examined  the  witnesses.  He  himself  testified;  he  made  two  ail- 
ments before  the  committee  under  the  pretense  of  giving  testimony, 
and  in  his.  first  argument  he  never  claimed  that  he  was  a  resident  of 
the  northern  distnct  of  Florida,  and  in  the  majority  report  the  testi- 
mony on  that  subject  is  quoted,  and  the  conclusion  of  the  committee 
was  reached  on  the  testimony  of  Judge  Swayne  himself  that  he  never 
lived  in  the  northern  district  of  Florida  after  1900.  I  want  no  better 
witness  on  that  subject  than  Charles  Swayne,  and  I  ask  any  lawyer 
in  this  body  to  read  that  testimony  and  tell  me,  as  a  matter  of  law, 
whether  he  had  even  a  legal  residence  in  the  northern  district  of 
Florida. 

In  the  year  1900  he  says  he  rented  the  Simmons  cottage,  and  that  he 
moved  into  it  with  his  furniture  and  family,  and  that  he  lived  there  from 
October  until  after  the  holidays.  That  then  he  went  north  on  account 
of  the  sickness  of  hisifion.  He  never  actually  lived  in  the  Simmons 
cottage  after  that  time  a  day  nor  a  minute.  In  his  last  argument 
before  the  committee  he  stated  that  he  lived  there  from  1900  to  1903, 
when  his  wife  purchased  a  house.  On  examination  he  could  not  give 
the  day,  nor  the  year,  nor  a  time  when  he  ever  stepped  into  that  house 
after  the  holidays  of  the  year  1900.  Of  course,  what  he  meant  to 
say  was  that  he  nad  a  legal  residence  there  because  he  had  moved  his 
furniture  into  the  house  and  had  occupied  it  for  the  space  of  three 
months. 

There  are  two  articles,  one  charging  him  with  having  failed  to  reside 
in  the  northern  district  of  Florida  from  1900  to  1903,  a  period  of  three 
years,  and  the  other  from  1894  to  1900,  a  period  of  six  years.  We 
think  both  articles  can  be  sustained,  but  whether  both  can  be  sus- 
tained or  not,  the  question  is  whether  either  one  of  them  ought  to  be 
made  a  subject  of  impeachment. 

It  is  stated  that  Judge  Swayne  ought  not  to  be  impeached  for  this 
offense,  because  it  happened  so  long  ago,  because  so  many  years  have 
gone  by  from  1894  to  1900  and  no  impeachment  proceedings  have 
been  commenced  against  him.  I  beg  Members  of  this  House  to  remem- 
ber that  judges  are  not  impeached  for  nonresidence  or  for  any  other 
cause  until  tne  patience  of  the  people  is  worn  out.  It  is  not  for  one 
offense  nor  for  two  offenses  that  the  people  engage  upon  the  task  of 
impeaching  a  judge.  It  is  long,  it  is  tedious,  it  is  uncertain,  and  if  it 
fails  those  who  undertake  it  are  in  the  jaws  of  the  lion;  and  therefore 
it  is  not  for  the  first  nor  the  second  nor  for  many  subsequent  offenses 
that  the  judge  is  impeached,  but  it  is  when  the  patience  of  the  people 
is  worn  threadbare,  and  after  they  can  stand  the  misbehaviors  of 
tiie  judge  no  longer,  that  this  extreme  remedy  is  resorted  to. 
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He  was  not  impeached  for  nonresidence  in  his  district  from  1894  to 
1900  or  1903,;  but  when  the  time  came,  when  the  patience  of  the 
people  of  Florida  was  worn  out,  then  they  had  a  right  to  take  up  all 
the  offenses,  that  he  had  committed.  There  is  no  statute  of  limita- 
tions that  runs  against  the  United  States;  there  is  no  statute  of  limi- 
tations that  runs  against  the  people  of  Florida.  They  had  the  right 
to  go  back  and  complain  of  the  fact  that  this  judge  nad  not  resided 
in  their  midst  up  to  1903;  that  after  this  impeacnment  proceeding 
commenced,  then,  for  the  first  time,  his  wife  purchased  a  house  there; 
and  there  is  no  testimony  in  this  case  that  up  to  this  hour  he  or  she 
have  ever  resided  in  it. 

What  are  called  the  ''contempt  cases"  present  serious  charges 
against  this  judge.  They  involve  the  question  whether  a  Federal 
judge  has  the  right,  without  authority  of  law,  to  commit  to  prison 
and  diegracefuUy  punish  a  citizen  of  the  United  States.  They  involve 
the  question  whether  the  citizens  of  the  United  States  have  a  right 
to  the  protection  of  that  part  of  their  Constitution  which  provides 
that  all  criminal  trials,  except  in  cases  of  impeachment,  shall  be  by 
jury,  and  they  involve  the  question  as  to  the  right  of  the  people  of 
the  United  States  to  the  protection  of  that  clause  of  their  Constitu- 
tion which  provides  that  they  shall  be  exempt  from  unusual  and 
severe  punisnments.  This  judge  put  into  prison  and  subjected  to  a 
fine  two  members  of  the  bar  of  this  court,  having,  as  I  believe,  no  more 
power,  no  more  right^  and  no  more  authority  to  do  it  than  he  would 
nave  to  imprison  a  Member  of  this  House  to-day. 

Mr.  CocKRAN  of  New  York.  Mr.  Speaker,  will  the  gentleman  per- 
mit a  question? 

The  Speaker.  Does  the  gentleman  yield  ? 

Mr.  Palmer.  Certainly. 

Mr.  CocKRAN  of  New  York.  My  seat  in  the  Chamber  is  so  far  dis- 
tant that  I  have  not  been  able  to  follow  the  gentleman's  speech  as 
well  as  I  desire,  and  so  have  not  heard  everything.  In  discussing 
the  question  of  the  nonresidence  of  this  judge,  I  am  not  aware  whether 
the  gentleman  from  Pennsylvania  [Air.  Palmer]  mentioned  any 
particular  instances  in  which  litigants  were  oppressed  or  deprived 
of  prompt  service  by  reason  of  this  nonresidence. 

Afr.  Palmer.  Mr.  Speaker,  I  did  not  mention  any  incident,  but 
the  testimony  is  quite  full  on  that  subject.  I  have  extracted  the 
testimony  and  will  print  it  as  part  of  the  record.  A  number  of 
witnesses  testified  that  they  had  been  inconvenienced,  that  they 
had  been  subjected  to  unnecessary  expense,  and,  in  point  of  fact. 
of  course  it  would  make  no  difference  really  whether  litigants  had 
been  inconvenienced  or  not. 

Mr.  CocKRAN  of  New  York.  Oh,  I  understand  that. 

Mr.  Palmer.  That  is,  on  the  question  of  whether  the  judge  was 
bound  to  obey  the  law. 

Mr.  CocKRAN  of  New  York.  I  understand  that.  Was  there  testi- 
mony to  that  effect? 

Mr.  Palmer.  Oh,  yes;  plenty  of  testimony,  and  I  can  refer  the 
gentleman  to  it  if  he  wishes. 

Mr.  Speaker,  the  present  purpose  of  this  argument  is  to  show,  first, 
that  the  Federal  courts  of  the  United  States  are  limited  as  to  the 
cases  in  which  they  can  punish  and  in  their  power  to  punish  con- 
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tempts  by  the  act  of  1831.  Now,  let  me  state  that  proposition 
agam:  The  Federal  courts  are  limited  by  the  act  of  1831  as  to  the 
cases  m  which  they  can  punish  contempts  and  as  to  the  character 
of  the  punishment.  The  act  of  1831  is  a  limitation  on  the  power 
of  the  Federal  courts,  and  was  passed  for  that  purpose. 

Second,  that  Davis,  Belden,  and  O'Neal  were  committed  to  prison 
for  alleged  contempt  of  court  on  nothiag  that  gave  Judge  Swayne 
lawful  authority  to  punish  either  of  them  for  contempt  under  the 
act  of  1831  or  under  any  other  act. 

Third,  that  if  Judge  Swayne  had  the  authority  under  the  act 
aforesaid  to  punish  either  of  them  for  contempt,  and  if  they  were 
properly  adjudged  guilty  of  contempt,  then  he  abused  his  power 
by  imposing  upon  them  an  unlawful  sentence. 

Fourth,  that  Judge  Swayne  imposed  the  unlawful  sentence  either 
knowingly  or  ignorantly.  If  he  aid  it  knowinglv,  then  he  is  guilty; 
if  he  did  it  ignorantly,  then  he  is  guilty  if  he  did  it  maliciously  or 
willfully,  or  for  any  other  motive  except  to  vindicate  the  dignity  of 
his  court. 

Those  are  the  propositions,  Mr.  Speaker,  that  I  shall  endeavor 
to  establish.  First,  tliat  the  power  of  the  Federal  courts  over  con- 
tempts is  limited  by  the  act  of  1831.  I  have  the  act,  and  I  shall 
send  it  to  the  desk  and  ask  the  Clerk  to  read  it. 

The  Clerk  read  as  follows; 

Chapter  XCIX. — An  act  declaratory  of  the  law  concerning  contempts  of  court. 

Be  it  enacted,  etc.,  That  the  power  of  the  several  courts  of  the  United  States  to 
issue  attachments  and  inflict  summary  punishments  for  contemptfl  of  court  ehaU 
not  be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  or  per- 
sons in  the  presence  of  the  said  courts,  or  so  near  thereto  as  to  obstruct  the  admiuis- 
tration  of  justice,  the  misbehavior  of  any  of  the  officers  of  the  said  courts  in  their 
official  transact tions,  and  the  disobedience  or  resistance  by  any  officer  of  the  said 
courts,  party,  juror,  witness,  or  any  other  person  or  persons,  to  any  lawful  writ,  proc- 
ess, order,  rule,  decree,  or  command  of  the  said  courts. 

Sec.  2.  And  be  it  further  enacted,  That  if  any  person  or  persons  shall,  corruptly  or 
by  threats  of  force,  endeavor  to  influence,  intimidate,  or  impede  any  juror,  witiiess, 
or  officer  in  any  court  of  the  United  States  in  the  discharge  of  his  duty,  or  shall,  cor- 
ruptly or  by  threats  of  force,  obstruct  or  impede,  or  endeavor  to  obstruct  or  impede, 
the  due  administration  of  justice  therein,  every  person  or  persons  so  offending  shall 
be  liable  to  prosecution  therefor  by  indictment  and  shall,  on  conviction  thereof, 
be  punished  by  fine  not  exceeding  five  hundred  dollars  or  bv  imprisonment  not 
exceeding  three  months,  or  both,  according  to  the  nature  and  aggravation  of  the 
offense. 

Approved,  March  2,  1831. 

JVIr.  Palmer  Mr  Speaker,  I  invite  the  attention  of  the  House  to 
the  history  of  this  act.  It  Ls  instructive  and  interesting.  It  is  entitled 
*'An  act  declaratory  of  th?  law  concerning  contempts  of  court."  It 
was  passed  in  1831.  That  was  immediately  after  the  Peck  case, 
which  was  tried  in  1880,  had  l)een  concluded.  Judge  Peck  was 
impeached  for  striking  a  lawyer  off  the  rolls  and  for  putting  h'm  in 
jail  for  24  hours  because  he  criticized  an  opinion  of  the  judge  in  a 
certain  case  which  had  been  published  in  a  newspaper.  In  that  case 
the  contention  on  the  one  side  and  on  the  other  turned  upon  the 
question  as  to  the  power  of  the  Federal  courts  in  cases  of  contempt. 

On  the  one  side  it  was  contended,  with  all  the  zeal  and  vigor  that 
tlie  learned  counsel  for  tlie  judge  possessed — and  among  them^  was 
WUliam  Wirt — that  the  Federal  courts  had  all  the  power  to  punish 
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contempts  that  anjr  courts  possessed  anywhere;  that  inherent  in  a 
court,  as  a  part  of  its  constitution,  necessarily  the  power  to  punish 
contempt  wherever  committed  must  be  lodged;  that  the  Federal 
courts  had  all  the  powers  of  the  court  at  Westminster  Hall  before  the 
Revolution;  that  they  have  all  the  powers  of  the  common-law  courts. 
On  the  other  hand,  the  contention  was  that  the  Federal  courts  were 
courts  of  limited  jurisdiction;  that  they  had  no  power  except  that 
conferred  by  acts  of  Congress;  that  they  could  do  nothing  except  by 
vouching  some  act  of  Congress  supporting  the  authority;  that  the 
acts  of  Congress  provided  only  for  the  punishment  of  contempt  com- 
mitted in  *'any  cause  of  hearing  before  the  same"  court.  That  is 
the  act  of  1789.  The  Peck  case  concluded  nothing,  because  20 
Senators  voted  in  favor  of  convicting  Peck  and  22  voted  against 
convicting  him. 

As  it  required  a  two-thirds  vote  he  was  not  convicted  and  the  case 
concluded  nothing,  but  at  the  very  next  session  of  Congress  Mr. 
Draper,  a  member  of  this  body,  introduced  a  resolution  authorizing 
the  Judiciary  Committee  to  inquire  whether  or  not  it  would  be  feasi- 
ble to  pass  an  act  of  Congress  which  should  dejSne  the  power  of  the 
Federal  courts  over  contempt,  and  limiting  the  punishment  which  a 
Federal  judge  could  impose  on  a  citizen  of  the  United  States,  and  as 
a  result  of  that  investigation  this  act  of  1831  was  passed.  JVIr. 
Draper  said  in  his  remarks,  which  were  made  on  that  occasion  and 
which  were  published,  that  he  wanted  to  know  and  he  wanted  to 
be  able  to  read  in  the  statute  when  he  was  violating  the  law  that 
would  subject  him  to  be  imprisoned  at  the  whim  of  a  iudge;  and  in 
answer  to  that  inquiry  and  for  the  purpose  of  defining  tne  rights  and 
duties  of  the  judges  of  the  Federal  courts  and  the  rights  and  priv- 
ileges of  the  citizens  of  the  United  States,  this  act  was  passed,  and  it 
is  so  plain  that  the  wa\^aring  man,  though  a  fool,  need  not  err 
therein. 

It  provides  that  the  Federal  courts  may  punish  contempts  that  are 
committed  in  their  presence  or  so  near  thereto  as  to  disturb  the 
administration  of  justice.  That  is  plain  enough.  It  provides  that 
they  may  punish  contempts  committed  by  the  officers  of  the  court 
in  Iheir  official  transactions.  That  is  plain  enougli.  It  provides 
that  any  person  who  violates  the'order,  tne  command,  tlie  decree,  or 
a  rule  of  the  court  may  be  punished  as  for  a  contempt.     That  is 

Elain  enough.  And  the  second  section  provides  for  the  offense  which 
.awless  committed  and  for  the  offense  which  Davis  and  Bold  en  and 
O'Neal  committed,  if  they  committed  any.  It  provides  tliat  offenses 
of  tliat  kind  which  are  endeavors  to  obstruct  the  administration  of 
justice,  or  impede  or  hinder  it,  shall  be  tried,  not  as  for  a  contempt 
where  the  judge  is  the  judge,  the  jury,  and  executioner,  but  they 
shall  be  tried  by  an  indictment  wliere  a  citizen  of  the  United  States 
has  the  right  to  come  before  a  jury  of  his  peers  That  is  where  this 
man  sinned.  Well,  he  need  not  have  sinned,  because  the  Supreme 
Court  of  the  United  States  have  passed  upon  this  act.  They  have 
construed  it,  and  the  court  has  said  as  plain  as  language  can  say 
that  this  act  is  a  hmitation  upon  the  power  of  Federal  judges, 
and  that  the  three  cases  I  have  mentioned  are  the  only  ones  in  which 
they  can  impose  a  penalty  for  contempt  of  court,  (fix  parte  Robin- 
son, 19  Wafi.,  511.)  Now,  then,  I  am  contending  that  Davis  and 
Belden  did  nothing  to  bring  them  within  the  limits  of  this  act. 
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tempts  by  the  act  of  1831.  Now,  let  me  state  that  proposition 
agam:  The  Federal  courts  are  limited  by  the  act  of  1831  as  to  the 
cases  in  which  they  can  punish  contempts  and  as  to  the  character 
of  the  punishment.  The  act  of  1831  is  a  limitation  on  the  power 
of  the  Federal  courts,  and  was  passed  for  that  purpose. 

Second,  that  Davis,  Belden,  and  O'Neal  were  committed  to  prison 
for  alleged  contempt  of  court  on  nothing  that  gave  Judge  Swayne 
lawful  authority  to  punish  either  of  them  for  contempt  under  the 
act  of  1831  or  under  any  other  act. 

Third,  that  if  Judge  Swayne  had  the  authority  under  the  act 
aforesaid  to  punish  either  of  them  for  contempt,  and  if  they  were 
properly  adjudged  guilty  of  contempt,  then  he  abused  his  power 
Dy  imposing  upon  them  an  unlawful  sentence. 

Fourth,  tliat  Judge  Swayne  imposed  the  unlawful  sentence  either 
knowingly  or  ignorantly.  If  he  aid  it  knowinglv,  then  he  is  guilty; 
if  he  did  it  ignorantly,  then  he  is  guilty  if  he  did  it  maliciously  or 
willfully,  or  for  any  other  motive  except  to  vindicate  the  dignity  of 
his  court. 

Those  are  the  propositions,  Mr.  Speaker,  that  I  shall  endeavor 
to  establish.  First,  tnat  the  power  or  the  Federal  courts  over  con- 
tempts is  limited  by  the  act  of  1831.  I  have  the  act,  and  1  shall 
send  it  to  the  desk  and  ask  the  Clerk  to  read  it. 

The  Clerk  read  as  follows ; 

Chapter  XOIX. — An  act  declaratory  of  the  law  concerning  contempts  of  court. 

Be  it  enacted,  etc.,  That  the  power  of  the  several  courts  of  the  United  States  to 
issue  attachments  and  inflict  summary  punishmeutis  for  contempts  of  court  shall 
not  be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  or  per- 
sons in  the  prewnce  of  the  said  courts,  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,  the  misbehavior  of  any  of  the  officers  of  the  said  courts  in  their 
official  transactions,  and  the  disobedience  or  resistance  by  any  officer  of  the  said 
courts,  party,  juror,  witness,  or  any  other  person  or  persons,  to  any  lawful  writ,  proc- 
ess, order,  rule,  decree,  or  command  of  the  said  courts. 

Sec.  2.  And  be  it  further  enacted,  That  if  any  person  or  persons  shall,  corruptly  or 
by  threats  of  force,  endeavor  to  influence,  intimidate,  or  impede  any  juror,  witnes, 
or  officer  in  any  court  of  the  United  States  in  the  dischai^e  of  his  duty,  or  shall,  ct>r- 
ruptly  or  by  threats  of  force,  obstruct  or  impede,  or  endeavor  to  obstruct  or  impede, 
the  due  administration  of  justice  therein,  every  person  or  persons  so  offending  shall 
be  liable  to  prosecution  therefor  by  indictment  and  shall,  on  conviction  thereof, 
be  punished  by  fine  not  exceeding  five  hundred  dollars  or  bv  imprisonment  not 
exceeding  three  months,  or  both,  according  to  the  nature  and  aggravation  of  the 
offense. 

Approved,  March  2,  1831. 

Air.  Palmer  Mr  S])eakor,  I  invite  the  attention  of  the  House  to 
the  history  of  tliis  act.  It  is  instructive  and  interesting.  It  is  entitled 
'^An  act  declaratory  of  th?  law  concerning  contempts  of  court.''  It 
was  passed  in  1831.  That  was  immediately  after  the  Peck  case, 
which  was  tried  in  1830,  had  heen  concluded.  Judge  Peck  was 
impeached  for  striking  a  lawyer  off  the  rolls  and  for  putting  him  in 
jail  for  24  hours  because  he  criticized  an  opinion  of  the  jud^e  in  a 
c<»rtain  case  which  had  been  {)ubUshed  in  a  newspaper.  In  that  case 
the  contention  on  the  one  side  and  on  the  other  turned  upon  the 
question  as  to  the  j)ower  of  the  Federal  courts  in  cases  of  contempt. 

On  the  one  side  it  was  contended,  with  all  the  zeal  and  vigor  that 
the  learned  counsel  for  tlie  judge  possessed — and  among  them  was 
William  Wirt — that  the  Federal  courts  had  all  the  power  to  punish 
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contempts  that  anjr  courts  possessed  anywhere;  that  inherent  in  a 
court,  as  a  part  of  its  constitution,  necessarily  the  power  to  punish 
contempt  wlierever  committed  must  be  lodged;  that  the  Federal 
courts  had  all  the  powers  of  the  court  at  Westminster  Hall  before  the 
Revolution;  that  tney  have  all  the  powers  of  the  common-law  courts. 
On  the  other  hand,  the  contention  was  that  the  Federal  courts  were 
courts  of  limited  jurisdiction;  that  they  had  no  power  except  that 
conferred  by  acts  of  Congress;  that  they  could  do  nothing  except  by 
Touching  some  act  of  Congress  supporting  the  authority;  that  the 
acts  of  Congress  provided  only  for  tlie  punishment  of  contempt  com- 
mitted in  **any  cause  of  hearing  before  the  same'*  court.  That  is 
the  act  of  1789.  The  Peck  case  concluded  nothing,  because  20 
Senators  voted  in  favor  of  convicting  Peck  and  22  voted  against 
convicting  him. 

As  it  required  a  two-thirds  vote  he  was  not  convicted  and  the  case 
concluded  nothing,  but  at  the  very  next  session  of  Congress  Mr. 
Draper,  a  member  of  this  body,  introduced  a  resolution  authorizing 
the  Judiciary  Committee  to  inquire  whether  or  not  it  would  be  feasi- 
ble to  pass  an  act  of  Congress  which  should  define  the  power  of  the 
Federal  courts  over  contempt,  and  limiting  the  punishment  which  a 
Federal  judge  could  impose  on  a  citizen  of  the  United  States,  and  as 
'  a  result  of  that  investigation  this  act  of  1831  was  passed.  Mr. 
Draper  said  in  his  remarks,  whicli  were  made  on  that  occasion  and 
which  were  published,  that  he  wanted  to  know  and  he  wanted  to 
be  able  to  read  in  the  statute  when  he  was  violating  the  law  that 
would  subject  him  to  be  imprisoned  at  the  whim  of  a  judge;  and  in 
answer  to  that  inquiry  and  for  the  purpose  of  defining  the  rights  and 
duties  of  the  judges  of  the  Federal  courts  and  the  rights  and  priv- 
ileges of  the  citizens  of  the  United  States,  this  act  was  passed,  and  it 
is  so  plain  that  the  wayfaring  man,  though  a  fool,  need  not  err 
therein. 

It  provides  that  the  Federal  courts  may  punish  contempts  that  are 
committed  in  their  presence  or  so  near  thereto  as  to  disturb  the 
administration  of  justice.  That  is  plain  enough.  It  provides  that 
they  may  punish  contempts  committed  by  the  officers  of  the  court 
in  their  official  transactions.  That  is  plain  enougli.  It  provides 
that  any  person  who  violates  the' order,  tne  command,  the  decree,  or 
a  rule  of  the  court  may  be  punished  as  for  a  contempt.     That  is 

flain  enough.  And  the  second  section  provides  for  the  offense  which 
lawless  committed  and  for  the  offense  which  Davis  and  Belden  and 
O'Neal  committed,  if  they  committed  any.  It  provides  tliat  offenses 
of  that  kind  which  are  endeavors  to  obstruct  the  administration  of 
justice,  or  impede  or  hinder  it,  shall  be  tried,  not  as  for  a  contempt 
where  the  judge  is  the  judge,  the  jury,  and  executioner,  but  they 
shall  be  tried  by  an  indictment  where  a  citizen  of  the  United  States 
has  the  right  to  come  before  a  jury  of  his  peers.  That  is  where  this 
man  sinned.  Well,  he  need  not  have  sinned,  because  the  Supreme 
Court  of  the  United  States  have  passed  upon  this  act.  They  have 
construed  it,  and  the  court  has  said  to  plain  as  language  can  say 
that  this  act  is  a  hmitation  upon  the  power  of  Federal  judges, 
and  that  the  three  cases  I  have  mentioned  are  the  onty  ones  in  which 
they  can  impose  a  penalty  for  contempt  of  court.  (Ex  parte  Robin- 
son, 19  Wall.,  511.)  Now,  then,  I  am  contending  that  Davis  and 
Bdden  did  nothing  to  bring  them  within  the  limits  of  this  act. 
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Mr.  Chables  B.  Landis.  Was  an  appeal  taken  in  that  case  ! 

Mr.  Palmer.  It  went  to  the  circuit  court,  and  the  judgment  was 
reversed  in  part.  Of  course,  the  circuit  court  could  not  go  into  the 
merits  There  was  no  appeal  on  the  merits.  What  were  the  facts 
in  the  Belden  and  Davis  case  ?  Why,  Judge  Swayne  arraigned  them 
before  the  bar  of  his  court  for  contempt  because  thev  Drought  a 
suit  against  him  in  the  courts  of  Escanibia  County,  Fla ,  in  which 
thev  charged  that  their  client  was  the  owner  of  a  certain  piece  of  land 
ana  that  Judge  Swayne  was  sufficiently  interested  to  be  made  defend- 
ant in  the  case  and  they  published,  or  caused  to  be  published,  in  a 
newspaper  the  next  dav  the  fact  that  such  a  suit  had  been  brought. 

Mr.  Sherley  Will  tlie  gentleman  inform  me  about  one  question 
of  evidence?  I  have  been  unable  to  find  in  the  testimony  evidence 
to  sliow  that  the  statement  filed  in  the  paper  Sundaj'  morning  was 
prepared  by  these  lawyers.  Is  there  any  evidence  to  that  effect  in 
this  record*? 

Mr.  Palmer.  Well,  I  do  not  know  whether  there  is  or  not,  but  in 
point  of  fact  it  was  prepared  by  Paouet,  that  New  Orleans  man  who 
was  there,  and  who  went  away  to  New  Orleans  because  his  family 
was  sick.  I  think  it  is  in  the  record  somewhere;  but  there  is  no 
dispute  that  Paquet  prepared  that  statement. 

Mr.  Sherley.  Is  there  any  evidence  to  show  that  either  Davis  or 
Belden  did  ? 

Mr.  Palmer.  I  do  not  think  there  is. 

Mr.  Charles  B.  Landis.  Is  the  statement  in  the  record  ? 

Mr.  Palmer.  Yes,  sir. 

Judge  Swayne's  position  was  this :  That  these  men  brought  this  suit 
against  him,  and  tney  had  published  In  a  newspaper  an  account  that 
they  had  brought  the  suit,  and  that  the  purpose  tney  had  in  bringing 
the  suit  was  to  force  him  to  recuse  himself  in  a  case  which  was  on  tiiiu 
before  him,  or  which  was  at  issue  in  his  court.  That  was  the  case  of 
Florida  McGuire  against  the  Pensacola  Land  Co.  and  a  number  of 
other  defendants.  That  was  one  purpose,  he  said,  to  force  him  to  get 
some  other  judge  to  try  that  case.  That  is  what  it  means  to  *' recuse 
himself.''  Secondly,  he  aUeged  that  they  meant  to  insult  him  and  to 
degrade  him  in  the  eyes  of  the  people  Dy  practically  doubting  the 
word  he  had  given  that  he  had  no  interest  in  the  land. 

The  facts  out  of  which  the  controversy  grew  were  these: 

Judge  Swayne  had  contracted  for  a  certain  piece  of  ground  called 
"Block  91,"  m  the  city  of  Pensacola.  He  had  agreed  with  the  agent 
who  had  the  land  to  sell  upon  a  price  and  upon  the  terms  and  the 
conditions  of  sale. 

There  was  nothing  left  to  be  done  in  that  case  but  to  pay  the 
money  and  to  take  the  deed.  There  is  no  doubt  about  that.  Then 
*  he  went  up  home  to  Guyencourt,  Del.,  and  the  agents,  Watson  &  Co., 
wrote  him  a  letter  in  which  thev  said  to  him,  "  The  owner  of  this  land,  a 
Mr.  Edgar,  who  lives  in  New  York,  will  not  give  a  general  warranty 
deed  for  it;  he  will  only  give  a  quitclaim,  because  he  is  afraid  of  the 
claim  of  the  Caro  heirs.''     That  is  what  their  letter  said. 

And  they  went  on  to  say  further,  We  are  satisfied  that  the  quitclaim 
is  just  as  good  as  the  warranty,  because  the  title  is  all  right;  but  if 
you  are  not  satisfied  with  the  quitclaim,  then  you  can  leave  it  imtil 
you  come  here  and  we  will  send  you  the  papers  for  the  other  lands. 
There  were  some  other  lands  involved  in  that  trade.    Judge  Swayne 
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■wrote  back  to  them,  "Omit  block  91,  and  send  on  the  papers  for  the 
rest." 

That  was  the  state  of  the  case,  and  Belden  &  Paquet,  who  were 
lawyers  for  the  plaintiff  in  the  Florida  McGuire  case,  which  involved 
the  title  to  this  verv  land,  found  it  out.  They  found  it  out  from  the 
general  rumor  in  rensacola  or  from  conversation  with  the  agent  or 
in  some  other  way  that  Judge  Swayne  had  purchased  this  piece  of 
land. 

Mr.  NoRRis.  You  mean  this  block  91  ? 

Mr.  Palmer.  Block  91. 

Mr.  Henbt  of  Texas.  I  would  Uke  to  interrupt  the  gentleman. 
Is  it  not  a  fact  that  the  record  shows  that  Watson  &  Co.,  the  real 
estate  agents,  brought  a  suit  against  Edgar  for  commissions  for 
selling  this  land  to  Judge  Swayne,  and  secured  a  judgment  against 
him  for  the  commission  ? 

'Sir.  Palmer.  They  brought  a  suit,  but  did  not  get  a  judgment. 
That  was  one  of  the  circumstances  that  attracted  the  attention  of 
these  lawyers.  There  is  no  doubt  about  the  fact  that  Judge  Swayne 
had  negotiated  for  this  land  and  agreed  on  terms  of  purchase.  Now, 
the  transaction  was  all  completed,  except  getting  the  deed  and  paying 
the  purchase  money.  Then,  when  this  firm  of  real  estate  agents  in 
Pensacola  wrote  to  Judge  Swayne,  they  said  to  him:  '*The  owner  of 
this  land  will  not  give  a  warranty,  but  will  only  give  a  quitclaim,  and 
you  can  leave  it  until  you  come  down,  or  you  can  drop  the  block 
out,  and  we  will  send  you  a  deed  for  the  other."  He  wrote  back: 
''Omit  block  91  and  send  on  the  papers  for  the  rest." 

They  sent  on  the  papers  for  the  rest,  and  they  sent  on  a  mortgage 
and  a  note.  Thev  left  the  amount  to  be  paid  by  Judge  Swayne  blank, 
and  they  invited  him  to  fill  in  whatever  amount  he  was  willing  to  pay. 
That  was  strange.  That  being  the  state  of  the  case,  the  lawyers  for 
the  plaintiff  in  the  Florida  McGuire  case  wrote  a  letter  to  Judge 
Swayne  and  pohtely,  decently,  and  properly  asked  liim  to  recuse 
himself;  that  is,  to  get  out  of  that  case  and  to  secure  some  other 

Sdge  to  try  it.  To  that  letter  Judge  Swayne  paid  no  attention. 
e  never  answered  the  letter  at  all.  But  on  the  5th  of  November 
he  appeared  in  Pensacola,  and  his  court  was  opened.  Then  he 
remarked  from  the  bench  that  he  had  been  asked  to  recuse  himself 
in  the  Florida  McGkiire  case,  but  that  the  reauest  was  not  in  proper 
form,  in  the  first  place,  and,  in  the  second  place,  that  while  he  had 
bargained  for  this  land  he  had  found  out  through  a  letter  written  to 
him  by  the  aeents  that  it  was  in  htigation  before  him,  and  therefore 
he  had  abandoned  the  contract. 

Well,  that  statement  was  not  true.  The  letter  written  to  him  by 
the  agent  did  not  inform  him  any  such  thing.  The  letter  written 
to  him  by  the  agent  never  informed  him  that  the  property  was  in 
litigation  before  him.  But  in  the  letter  the  statement  was  that  the 
Caro  heirs  claimed  title  to  this  property.  There  is  nothing  in  the 
record  of  Judge  Swayne's  court  to  give  him  information  that  there 
was  litigation  before  him  concerning  the  tract  claimed  by  the  Caro 
heirs  when  he  sent  them  word  to  drop  out  lot  91.  He  said,  in  his 
statement,  he  had  bought  this  land  tor  a  relative.  That  was  the 
first  statement  made  on  the  Monday;  later  on  in  the  week  he  said 
that  that  relative  was  his  wife  and  that  she  was  purchasing  this  land 
out  of  fimds  that  she  had  received  from  her  father's  estate. 
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The  practice  of  that  court  was  to  try  the  criminal  cases  first,  and 
after  the  criminal  list  was  finished  to  take  up  the  civil  list,  call  the 
list  and  fix  the  cases  for  convenient  days  thereafter.  Now,  the 
criminal  list  was  not  concluded  until  5  o'clock  on  Saturday  evening, 
and  Judge  Swayne  took  up  the  civil  list  and  called  this  case  of  Florida 
McGuire  against  the  Pensacola  Land  Co.,  Mr.  A.  C.  Blount,  and  cer- 
tain other  defendants,  and  told  the  counsel  of  the  plaintiffs  before 
him  that  the  case  should  be  tried  on  Monday.  This  was  Saturday 
evening  at  5  oVlock.  The  counsel  stated  that  it  was  impossible  to 
get  ready  for  this  case  by  Monday.  Relying  on  the  practice  of  the 
court,  they  expected  to  get  a  day  or  two,  or  some  reasonable  time, 
to  get  the  witnesses.  They  said:  '*  We  can  not  get  ready  for  tliis  case 
on  Monday.''  Jud^e  Swayne  said,  **You  will  try  this  case  on  Mon- 
day unless  you  lay  legal  ground  for  a  continuance."  They  told  him 
that  there  were  30  or  40  witnesses  to  subpoena  and  they  could  not 
get  ready  on  Monday,  and  they  asked  him,  ^'Give  us  till  Thursday?" 
and  he  said  '^  Xo  " ;  and  then  they  asked  him,  *'Give  us  till  Tuesday  t" 
and  he  said,  '^No;  on  Monday  you  go  on." 

What  under  the  circumstances  had  these  lawyers  the  right  to 
think;  what  under  the  circumstances  of  the  case  had  they  the  right  to 
think?  Did  they  have  the  right  to  think  that  they  were  going  to 
get  a  fair  trial  before  Judge  Swayne  ?  Thev  had  the  right  to  think 
that  insamuch  as  he  had  bargained  for  the  land,  that  he  had  agreed 
upon  the  price  for  it,  they  had  the  right  to  believe  that  he  had  made 
up  his  mind  on  the  question  of  the  validity  of  the  title,  whether  from 
lus  own  investigation  or  the  investigation  of  some  other  person,  or 
because  some  man  in  whom  he  had  confidence  had  told  him  the  title 
was  good.  Under  these  circumstances  could  Judge  Swayne  bring 
to  tlie  consideration  of  that  case  the  fair,  impartial  mind  that  a 
judge  is  bound  to  have  in  every  case?  He  bought  this  land;  I  do 
not  care  whether  he  threw  up  the  trade  or  not. 

He  said,  ^'Omit  block  91."  What  did  that  mean?  Did  that 
mean  that  he  had  abandoned  it  absolutely,  or  did  it  mean  that  after 
he  had  settled  this  title  in  his  court  in  favor  of  these  defendants  he 
could  go  back  and  take  up  the  negotiation  and  say,  '^Xow  1  will  take 
lot  91 "  ?  What  had  these  lawvers  to  do  ?  Why,  exactly  what  they 
did  do.  Thev  said,  '*  We  will  discontinue  this  case  in  Judge  Swayne's 
court ;  wc  will  go  into  court  on  Monday  morning  and  discontinue  that 
case  and  bring  suit  against  him  in  the  courts  of  Florida,  and  if  he  has 
bought  this  land,  as  we  believe,  and  he  stands  in  the  place  of  Mr. 
Edgar,  the  owner,  we  will  see  whether  he  has  got  title  to  it  or  whether 
Edgar  has  got  title  to  it,  or  whether  we  have  the  title."     When  the 

auestion  was  put  to  Judge  Swayne  whether  or  not  these  lawyers  did 
id  not  have  tlie  right  to  bring  tWt  suit,  he  says,  '^  Yes,  of  course  they 
had  the  right  to  bring  it,"  and  of  coui'se  they  had  the  right  to  put 
the  piece  m  the  paper  next  day  statins;  that  it  had  been  brought; 
and  the  only  thing  that  he  complains  ol  was  that  it  was  an  attempt 
on  their  part  to  force  him  to  do  what  he  declined  to  do,  viz,  recuse 
himself  in  the  case  of  Florida  Maguire. 

Well,  J  say  that  if  that  was  their  intention — of  which  there  is  no 
proof;  they  denied  it  and  there  was  no  proof  on  the  subject,  except 
what  Judge  Swayne  gathers  from  the  circumstances,  there  is  no 
testimon}'  on  that  subject — I  say  that  if  that  had  been  their  intention, 
a  man  can  not  be  disbarred  and  put  in  jail  for  a  bad  intention.    I 
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majr  intend  to  kill  you,  but  if  I  do  not  kill  you  there  is  no  law  to 

{mnish  me  for  it.  1  may  intend  to  do  many  things,  but  there  is  no 
aw  to  punish  men  for  bad  intentions  if  they  are  not  executed.  In 
point  of  fact  the  testimony  was  full  and  complete  that  these  men 
agreed  together  to  discontinue  the  case  of  Florida  Maguire  in  Judge 
Swayne's  court  as  the  first  thing  that  they  would  do  in  connection 
with  bringing  this  suit,  and  in  point  of  fact  they  did  go  into  Judge 
Swayne's  court  and  they  did  discontinue  the  case  of  Florida  Maguire 
with  his  consent.  And  then  what  did  Swayne  do  ?  Why,  he  agreed 
with  a  lawyer  named  Blount,  who  was  one  of  the  defendants  in  the 
Florida  Maguire  case,  and  who  was  also  lawyer  for  the  defendants — 
Judge  Swayne  agreed  with  Blount  over  Sunday,  when  he  saw  this 
publication  in  the  newspaper,  to  put  these  men  up  for  contempt, 
and  as  quick  as  the  case  of  Floriaa  Maguire  was  discontinued  Mr. 
Blount  arose  and  stated  that  these  men  had  been  guiltv  of  a  contempt 
of  court,  and  moved  that  they  be  punished.  Wefl,  there  was  a 
wonderful  unanimity  of  opinion  between  Blount  and  Swa3me.  They 
agreed  beautifully  on  that  subject.  Of  course,  Blount  was  the  last 
man  on  earth  that  Swayne  ought  to  have  gone  to  to  have  moved 
the  contempt  proceeding,  because  Blount  was  one  of  the  defendants 
in  the  Florida  Maguire  case,  and  he  was  lawyer  for  the  other  defend- 
ants. He  was  the  man  whose  grist  Swayne  had  been  grinding  out 
by  refusing  to  recuse  himself.  And  yet  he  was  the  man  who  was 
selected  by  Judge  Swavne  to  move  this  contempt  proceeding.  The 
next  day  Davis  and  Belding  were  arraigned  before  the  court  and  they 

Eut  in  their  answer,  in  which  they  explained  the  reasons  why  they 
rought  the  suit,  in  which  they  purged  themselves  of  the  contempt. 
Then  Judge  Swa^Tie  went  through  a  sort  of  a  perfunctory  trial,  if 
you  could  call  it  a  trial,  and  in  about  a  half  an  hour  he  sentenced  these 
men  to  pay  a  fine  of  a  hundred  dollars  and  to  be  imprisoned  for  10 
days  and  to  be  disbarred  and  stricken  from  the  roll  of  attorneys  for 
two  years.  For  what  ?  He  said  they  had  a  right  to  bring  the  suit, 
and  we  know  they  had  the  right  to  publish  it  in  the  newspaper;  but 
he  said  they  did  it  because  they  intended  to  decade  him  and  blacken 
his  character — because  they  intended  to  force  him  out  of  the  Florida 
Maguire  case.  Well,  if  he  nad  read  the  law,  which  he  is  presumed  to 
know,  he  would  have  known  that  that  offense,  if  it  was  an  offense,  was 
punishable  under  the  second  section  of  this  act  and  not  under  the 
first;  that  the  second  section  was  passed  for  that  very  case,  passed  to 
meet  the  case  of  a  lawyer  who,  outside  of  the  court,  criticized  an 
opinion  of  the  judge;  and  in  that  case  the  lawyer  had  been  a  lawyer 
in  the  case,  and  the  case  was  still  pending  in  the  supreme  court,  and 
there  were  many  other  cases  depending  on  that  opinion. 

Those  were  the  facts  under  wnich  tms  man  imposed  this  sentence. 
He  either  did  it  knowingly — that  is,  he  knew  the  law  and  imposed  the 
sentence — and  if  he  did  it  knowingly  he  is  guilty,  because  he  imposed 
an  unlawful  sentence  (there  is  no  dispute  about  that;  the  statute  pro- 
vided that  he  might  fine  or  imprison,  but  he  fined  and  imprisoned), 
and  when  the  case  was  taken  to  the  circuit  court  of  appeals  that  court 
said  that  he  had  exceeded  his  jurisdiction,  that  he  could  not  do  both; 
but  inasmuch  as  these  men  were  lawyers,  and  as  on  the  face  of  the 
papers  he  seemed  to  have  jurisdiction,  the  circuit  court  could  not  look 
into  the  merits  of  the  case  to  see  whether  he  had  done  right  or  not, 
but  they  could  say  that  he  had  exceeded  his  jurisdiction,  and  they 
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gave  the  lawyers  an  opportunity  to  pay  the  fine  or  go  to  jail.  One  of 
them  went  to  jail  and  the  other  paid  the  fine.  So  that  there  is  no 
doubt  about  the  unlawfulness  of  tne  sentence. 

Mr.  SiiERLEY.  Can  the  gentleman  tell  the  House  of  any  decision  of 
the  Supreme  Court  of  the  United  States  upon  the  Question  as  to  the 
power  of  a  court,  on  a  proceeding  in  the  nattu'e  of  nabeas  corpus,  to 
review  the  merits  of  a  contempt  proceeding  ?  I  want  to  know  wiether 
there  is  such  a  decision. 

Mr.  Palmer.  There  is  no  such  decision. 

Mr.  Charles  B.  Landis.  I  would  say  to  the  gentleman  from  Penn- 
sylvania that  a  case  of  that  kind  came  from  Indiana  within  the  last 
year, 

Mr.  Palmer.  And  the  Supreme  Court  took  jurisdiction  and  did 
review  the  merits  and  release  the  defendant. 

Mr.  Charles  B.  Landis.  Yes. 

Mr.  CocKRAN  of  New  York.  On  habeas  corpus. 

Mr.  Palmer.  On  habeas  corpus;  and  whenever  that  court  take  a 
fancy  to  look  into  the  proceeding  they  do  it,  and  whenever  they  do 
not  take  a  fancy  they  say  that  have  no  power. 

Mr.  Sherley.  That  is  the  point  I  wanted  to  get  at. 

Mr.  Palmer.  When  they  want  to  do  it,  they  nave  the  power,  and 
when  they  do  not  want  it  thejr  have  not  got  it;  and  I  propose  to 
introduce  into  this  Congress  a  bill  giving  every  man  who  is  punished 
for  contempt  by  any  judge  a  right  to  appeal  to  some  court  on  the 
merits.     [Applause.] 

As  I  was  saying,  Judge  Swayne  had  the  right  to  impose  the  sentence 
or  he  did  not  have  the  right.  If  he  had  the  right  and  he  imposed  an 
unlawful  sentence,  he  ought  to  be  impeached.  If  he  did  not  nave  the 
right  and  imposed  it  in  ignorance  of  the  law,  or  did  it  maliciously  and 
for  bad  motives^  he  ought  to  be  impeached.  That  catches  him  going 
and  coming.     [Laughter.] 

Now,  did  he  know  the  law  ?  I  need  not  state  to  this  body  of  lawyers 
that  every  man  is  presumed  to  know  the  law^  and,  within  certain 
limits,  that  is  a  conclusive  presumption.  If  1  steal  my  neighbors 
property  and  carry  it  away  and  convert  it  to  my  own  use,  it  is  no 
excuse  tor  me  to  say  that  I  did  not  know  that  was  larceny.  If  I  aim 
a  deadly  weapon  at  my  neighbor  and  put  a  bullet  into  a  vital  part,  I 
can  not  excuse  myself  by  saving  I  did  not  know  that  he  would  die. 
Ignorantia  juris  non  excusat. 

Mr.  Olmsted.  You  might  excuse  yourself  by  saving  you  didn*t 
know  it  was  loaded. 

!Mr.  Palmer.  We  inherit  this  maxim  from  the  civil  law  and  it  has 
been  the  law  since  "Rome  sat  on  her  seven  hills  and  from  her  throne 
of  beauty  ruled  the  world.**  It  is  a  part  of  the  jurisprudence  of  evenr 
civilizeil  nation,  and  it  will  be  the  law  until  '*  the  heavens  are  rolieci 
together  like  a  scroll  and  the  angel  shall  stand  with  one  foot  on  sea 
and  one  on  solid  land  and  proclaimed  that  time  shall  be  no  more.'' 

Ignorantia  legis  non  excusat  is  particularly  applicable  to  Judge 
Swaynt\  lie  could  not  be  a  lawyer  until  he  knew  the  law.  He  ought 
not  to  be  a  judge  until  he  knows  the  law.  He  ought  not  to  try  to 
excuse*  himstJf  on  tlie  ground  that  he  did  not  know  the  law,  I  have 
gv>t  this  to  say  of  Judge  Swayne:  He  had  the  manliness  and  the  cour- 
age to  st^md  up  and  not  plead  the  baby  act,  as  those  who  apologize 
for  him  will  do.     He  did  not  come  here  and  say,  ''I  was  ignorant/' 
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but  he  came  and  said,  ''I  did  know  the  law  and  I  am  within  taj 
rights,  and  I  punished  these  men  as  I  had  a  right  to  do."  That  is 
wnat  he  said. 

Now,  if  he  was  ignorant  of  the  law,  if  the  excuses  of  his  apologists 
are  to  be  entertained,  and  if  he  made  a  mistake  in  imposing  this 
unlawfid  sentence,  then,  if  he  did  it  maliciously  or  for  any  bad 
motive — if  he  sought  to  punish  these  men  not  because  they  had 
infringed  the  dignity  of  his  court,  but  because  they  had  put  upon  him 
a  personal  insult — I  say,  if  his  motive  was  malicious,  then  he  is  guilty 
and  ought  to  be  impeached.  His  authority  as  judge — his  judicial 
authority — was  put  in  his  hands  not  for  the  purpose  of  punishing 
his  enemies  but  lor  the  purpose  of  facilitating  the  administration  of 
justice. 

Was  he  ignorant?  If  he  was — for  the  sake  of  argument  let  us 
admit  that  he  was.  If  he  made  an  innocent  mistake  when  he  imposed 
this  unlawful  sentence,  then  was  he  malicious  ?  Well,  that  is  a  con- 
dition of  the  mind.  His  intentions  were  a  condition  of  his  mind.  A 
judge  who  imposes  an  unlawful  sentence  is  not  apt  to  declare  his 
intention  in  aclvance,  and  he  is  not  very  apt,  after  he  does  it,  to  con- 
fess that  he  has  done  it  maliciously. 

You  have  got  to  get  at  the  facts  as  to  his  intention  just  as  you  do 
any  other  fact,  and  as  a  judge  is  a  man  like  any  other  human  being 
you  have  a  right  to  judge  of  his  intentions  the  same  as  you  judge  of 
other  people's  intentions.  What  did  Judge  Swayne  do  ?  He  imposed 
this  unlawful  sentence,  and  he  did  it  in  a  case  where  his  personal 
dignity  had  been  affronted.  He  found  as  a  matter  of  fact  that  these 
men  did  this  thing  for  the  purpose  of  forcing  him  to  recuse  himself 
without  testimony.  He  got  the  last  man,  I  think,  that  he  should 
have  gotten  to  move  the  contempt  proceedings.  He  put  these  men 
up  without  submitting  them  to  interrogatories  that  ever  since  the 
days  of  William  Blacl^tone  have  been  submitted,  and  thus  did  not 
give  them  an  opportunity  to  purge  themselves  from  contempt,  as  he 
should  have  done.  Was  he  malicious  ?  Well,  from  his  action,  from 
what  he  said  when  he  imposed  the  sentence,  we  can  judge  what  his 
motives  were.  When  these  lawyers  appeared  before  the  bar — the 
trial  was  about  a  half  an  hour  long;  tney  were  lawyers,  mind  you, 
one  of  them  was  a  young  man  just  entering  on  his  career,  with  about 
three  and  a  half  years  of  practice ;  the  other  was  an  old  man  past  three 
score  years  and  ten,  who  had  been  attorney  general  for  the  State  of 
Louisiana;  he  had  been  sick  about  a  week  and  confined  to  his  bed,  a 
poor  old  man  shivering  on  the  brink  of  the  grave — when  these  men 
were  brought  before  Judge  Swayne  he  denounced  them  as  ignorant. 

He  said,  '*You  are  a  stench  in  the  nostrils  of  the  community." 
When  his  attention  was  called  to  that  language  he  stated  before  the 
committee  that  he  addressed  them  in  the  same  way  that  he  always 
addressed  prisoners  and  criminals.  Was  he  malicious?  Did  he  do 
this  act  maliciously?  Was  he  imposing  this  awful  sentence  mali- 
ciously— disbarment  for  two  years,  which  spells  ruin  to  a  lawyer; 
imprisonment  for  10  days  in  the  county  jail  among  the  common 
criminals,  disgraceful  to  tne  last  degree ;  a  fine  of  $100— did  he  impose 
this  awful  sentence  on  these  men  because  he  wanted  to  vindicate  the 
dignity  of  his  court,  or  did  he  do  it  because  he  meant  to  wreak  his 
vengeance  on  them  and  to  use  the  power  that  the  law  permitted  to 
him  to  punish  his  enemies  ?    Now,  that  is  a  question  for  the  jury. 
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Mr.  Bowie.  Mr.  Speaker,  m^  I  ask  the  gentleman  a  question  ? 

The  Speaker  pro  tempore.  Does  the  gentleman  yield  ? 

Mr.  Palmer.  Certainly. 

Mr.  Bowie.  I  understand  that  the  evidence  shows  that  a  statement 
was  given  out  by  one  of  the  attorneys  for  the  plaintiffs  on  Saturday 
nigiit,  which  was  published  on  Sunday  morning,  to  the  effect  that  a 
suit  in  the  State  court  had  been  brought  ana  that  the  suit  in  the 
United  States  court  would  be  dismissed  the  next  day.  Is  that  true 
or  not  ? 

Mr.  LiTTLEFiELD.  Did  the  notice  so  state  ?    Not  by  any  means. 

Mr.  Bowie.  I  just  wanted  to  know. 

Mr.  Palmer.  Excuse  me,  Mr.  Speaker,  but  if  the  gentleman  from 
Maine  [Mr.  Littlefield]  is  making  this  speech  and  is  answering  these 
questions,  I  shall  sit  down. 

Mr.  Littlefield.  Oh,  I  beg  the  gentleman's  pardon  most  humbly. 

Mr.  Palmer.  I  grant  it,  but  I  shall  ask  the  gentleman  not  to  do  it 
again. 

Mr.  CocKRAN  of  New  York.  Mr.  Speaker,  could  the  gentleman 
from  Pennsylvania  [Mr.  Palmer]  tell  me  at  what  page  I  can  find  the 
language  of  the  judge  in  this  contempt  proceeding— the  language  in 
which  he  addressed  these  defendants  ? 

Mr.  Palmer.  The  gentleman  will  find  it  in  the  testimony  of  Messrs. 
Davis  and  Belden. 

Mr.  C  HARLES  B.  Landis.  Did  he  admit  that  he  used  that  lan^age  t 

Mr.  Palmer.  He  did  not  deny  it.     Yes;  I  think  he  did  admit  it. 

Mr.  CocKRAN  of  New  York.  I  would  like  the  exact  page  on  which 
the  language  appears. 

Mr.  Charles  B.  Landis.  I  could  not  find  that  he  admitted  that  he 
did  use  that  language;  but  I  understand  the  language  as  reported 
came  from  the  witnesses  from  memory. 

Mr.  Palmer.  Did  the  gentleman  read  his  statement  that  he  made, 
13  pages  long,  a  typewritten  statement,  printed  in  the  record  here  ? 

Mr.  Charles  B.  Landis.  No;  I  did  not. 

Mr.  Palmer.  I  would  suggest  to  the  gentleman  that  he  read  that. 

Mr.  Gaines  of  Tennessee.  What  excuse  does  Judge  Swayne  give 
for  both  fining  and  imprisoning  these  lawyers  ? 

Mr.  Palmer.  Oh,  nothing.     He  says  he  made  a  mistake. 

Mr.  Gaines  of  Tennessee.  Did  he  say  that  because  the  court  re- 
versed him  on  that  proposition  ? 

Mr.  Palmer.  He  saia  if  after  the  court  reversed  him. 

Mr.  Hamilton.  I  understood  the  gentleman  to  state  that  Judge 
Swayne  knows  the  law. 

Mr.  Palmer.  Why,  he  did  say  he  knows  the  law. 

Mr.  Cockran  of  New  York.  Is  there  any  doubt,  dispute,  or  ques- 
tion anywhere  that  this  language  which  the  gentleman  has  quoted 
was  used  by  Judge  Swayne  on  this  impeachment  proceeding  ? 

Mr.  Palmer.  Xo;  I  do  not  think  tnere  is  any  doubt  about  it  or 
dispute  about  it. 

Mr.  Clayton.  I  can  give  the  gentleman  the  page. 

Mr.  Littlefield.  Mr.  Speaker,  I  do  not  understand  that  he  did  use 
that  language.     It  is  absolutely  disputed. 

Mr.  Palmer.  Very  well,  now  who  disputes  it  ? 

Mr.  Littlefield.  I  do. 
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Mr.  Palmer.  Yes.    Was  the  gentleman  there  i 

Mr,  LmxEFiELD.  Well,  now,  I  will  say  this  to  the  gentleman;  he 
will  hear  me  when  I  get  around  to  the  discussion. 

Mr.  Palmer.  I  am  asking  the  gentleman  a  plain  question.  The 
gentleman  says  that  he  disputed  it,  and  I  ask  him  if  he  was  there  ? 

Mr.  Littlefield.  No. 

Mr.  Butler  of  Pennsylvania.  Did  the  judge  in  his  statement 
admit  it ) 

Mr.  Palmer.  Yes. 

Mr.  Littlefield.  The  record  shows  that  he  disputed  it. 

Mr,  Clayton.  Mr.  Speaker,  with  the  permission  of  the  gentleman 
from  Pennsylvania  [Mr.  Palmer],  I  will  answer  the  question  pro- 
pounded by  the  gentleman  from  New  York  [Mr.  Cockran],  and  read 
the  following  from  the  testimony  of  Mr.  E.  T.  Davis,  found  on  page  126 
of  the  testimony: 

Q.  Can  you  state  what  he  said? — A.  I  don't  know  that  I  can  stat«  it  in  so  many 
woTds.  He  called  us  ignorant;  said  our  action  was  a  stench  in  the  nostrils  of  the  people, 
and  a  good  many  other  things  I  can  not  repeat. 

Q.  His  manner  was  very  harsh  and  abusive? — A.  Extremely  so. 

Mr.  Chari-es  B.  Landis.  Will  the  gentleman  recite  that  page  of  the 
record  where  the  judge  admits  that  he  used  that  language  ? 

Mr.  C  LAYTON.  I  wfll  look  that  up  in  a  moment. 

Mr.  Palmer.  Now,  Mr.  Speaker,  I  was  on  the  subject  of  what  Judge 
Swayne's  motives  were  in  sentencing  these  men  and  endeavoring  to 
establish  the  proposition  that  if  he  was  ignorant  of  the  law,  as  his 
apologists  say,  then  he  maliciously  and  willfully,  and  to  wreak  his 
vengeance,  imposed  this  sentence. 

Another  evidence  of  that  fact  is  found  in  the  fact  that  he  struck 
these  men  off  the  roll  of  attorneys  for  two  years.  It  is  very  true  that 
when  his  attention  was  called  to  the  law  that  he  could  not  in  a  pro- 
ceeding for  contempt  also  disbar  these  men,  he  reUeved  them  from  that 
portion  of  the  sentence  immediately.  After  Mr.  Blount,  his  next 
friend,  his  amicus  curi»,  called  his  attention  to  the  fact,  then  he  savs 
he  reflected  for  a  moment  and  concluded  he  could  not  do  that,  and  he 
remitted  that  part  of  the  sentence. 

But,  Mr.  Speaker,  that  does  not  in  any  wav  change  the  condition 
of  Judge  Swayne^s  mind  when  he  put  it  on.  What  we  are  driving  at 
now  is  to  find  out  what  he  had  in  his  heart  when  he  imposed  upon  these 
men  this  awful  sentence  of  two  years'  disbarment.  Why,  what  does 
that  mean  for  a  lawyer,  to  be  struck  off  the  rolls  and  deprived  of  his 
means  of  livelihood  ^or  two  years  ?  Mr.  Speaker,  the  Supreme  Court 
of  the  United  States  has  passed  upon  that  subject  in  a  case  which  I 
quote.  Thev  say  that  a  lawyer^s  profession  is  his  property;  that  he 
can  not  be  deprived  of  it,  except  tor  very  extreme  reasons;  that  he 
ought  not  to  be  deprived  of  it  wnen  any  punishment  less  severe  would 
accomplish  the  end  desired. 

Admission  as  an  attorney  is  not  obtained  without  years  of  labor  and  study.  The 
office  which  the  party  thus  secures  is  one  of  value  and  often  becomes  the  source  of  great 
power  and  emolument  to  its  possessor.  To  most  persons  who  enter  the  profession  it 
ifl  the  means  of  support  to  themselves  and  their  families.  To  deprive  one  of  an  office 
of  this  character  would  often  be  to  decree  poverty  to  himself  and  destitution  to  his 
family.  A  removal  from  the  bar  should,  therefore,  never  be  decreed  where  any  pun- 
idunent  less  severe,  such  as  a  reprimand,  temporary  suspension,  or  fine,  would 
accomplish  the  end  desired.    (Brady  and  Fisk,  13- Wall.,  p.  355.) 
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It  spells  ruin  to  the  lawyer  so  disbarred,  as  his  capital  is  the  confi- 
dence of  the  clients,  and  if  that  confidence  is  disturoed  or  shaken,  if 
he  is  stricken  for  two  years  from  the  rolls  and  forbidden  to  practice, 
why  does  not  that  ruin  him  ?  It  does  ruin  him.  And  is  not  that  an 
evidence  that  this  judge  had  something  in  his  heart  besides  the  desire 
to  vindicate  the  integrity  of  liis  own  court?  Then  the  severity  of 
this  sentence  is  another  indication.  In  the  case  of  Judge  Peck  the 
sentence  was  the  lawyer  should  be  imprisoned  for  24  hours  and  be 
disbarred  for  18  months  in  addition;  and  vet  Mr.  Buchanan,  who 
was  of  counsel  of  the  board  of  managers  in  tnis  case,  waxed  eloquent 
on  the  subject  that  this  was  a  cruel  and  unusual  punishment.  In 
this  case,  in  addition  to  the  imprisonment,  there  is  also  a  fine  of  $100 
and  there  was  also  a  disbarment  for  two  years,  which  was  a  cruel  and 
unusual  punishment,  even  if  the  judge  had  been  right  that  the  purpose 
of  these  lawyers  had  been  to  do  what  he  said  it  was. 

Mr.  Powers  of  Massachusetts.  Mr.  Speaker,  if  the  gentleman  will 
yield  I  would  like  to  call  his  attention  to  what  Judge  Swayne  said  on 
page  593  of  the  record,  near  the  top  of  the  page: 

Q.  You  say  you  used  no  harsh  language  in  imprisoning  them? — A.  I  say  I  used  no 
Hnneceesarily  hanh  language.  I  think  I  spoke  to  them  as  they  deserved  to  be  spoken 
lo  bv  a  judge  speaking  to  lawyers  under  those  circumstances.  I  can  not  recall  my 
words. 

Q.  You  say  it  was  not  *' unnecessarily  harsh'*? — ^A.  I  think  it  was  not  unnecessarily 
hanh. 

Q.  Although  it  might  have  been  too  harsh? — A .  I  generally  speak  to  a  prisoner  when 
I  fentence  him  as  I  think  he  deserves.  It  must  be  at  all  times  very  unpleasant  ior 
tiie  prisoner;  there  is  no  question  about  it;  but  that  is  not  the  fault  of  the  court. 

Mr.  CocKRAN  of  NeW  York.  Mr.  Speaker,  I  would  just  like  to  say 
to  the  gentleman  from  Pennsylvania  and  the  gentleman  from  Massa- 
chusetts that  I  consider  this  the  gravamen  of  the  entire  accusation, 
and  when  the  gentleman  from  Pennsylvania  stated  that  the  judge 
eharged  these  men  with  being  a  stench  it  was  a  character  of  language 
that  it  seems  to  me  of  itself  almost  to  be  a  characterization  of  the 
entire  proceedings.  Now,  the  language  just  quoted  is  not  precisely 
that.  The  language  just  quoted,  as  I  understand  it,  is  that  the  con- 
duct was  a  stench,  which,  while  we  may  have  different  opinions  as  to 
the  propriety  of  the  language,  possesses  a  different  significance,  and 
what  I  would  like  to  find  out  is  what  language  was  actually  uspd,  and 
especially  if  that  judge  made  use  of  it. 

Mr.  Palmer.  Well,  that  is  what  tlie  witnesses  testified  to. 

Mr.  CocKRAN  of  New  York.  Well,  but  here  it  says  "conduct." 

Mr.  Palmer.  W^hat  is  the  diiTerence  between  saying  that  "  their 
conduct  was  a  stench  in  the  nostrils  of  the  community,'*  if  he  did 
say  80,  and  saying  that  "  they  were  a  stench  in  the  nostrils  of  the 
community"?  It  seems  to  me  it  is  a  distinction  without  a  difference. 
The  point  is  they  were  a  stench  in  the  nostrils  of  the  community. 

Mr.  Olmsted.  Because  of  their  conduct. 

Mr.  Sims.  I  would  like  to  ask  the  gentleman  from  Pennsylvania 
how  anvthing  but  their  conduct  could  make  them  a  stench  ? 

Mr.  CocKRAN  of  New  York.  A  man's  general  conduct  might  be  a 
st-ench  and  some  specific  conduct  might  be  a  stench.  I  do  not  say 
either  language  is  proper.  I  merely  wanted  to  call  attention  to  the 
distinction  and  to  get  some  accurate  information  before  the  House. 
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Mr.  Palmer.  When  Judge  Swayne's  attention  was  called  to  the  fact 
that  he  had  stricken  these  men  oil  the  roll  of  attorneys  he  said  in 
reference  to  that: 

Upon  a  moment's  reflection,  the  matter  having  been  called  to  my  attention  b^  Mr. 
Blount,  I  saw  that  the  contempt  proceedings  could  not  be  joined  with  a  proceeding  to 
disbar  them;  that  such  sentence  could  only  be  ]»onounced  on  a  separate  proceeding 
for  that  purpose,  and  I  immediately  eliminated  this  phase  of  the  sentence. 

Mr.  CocKRAN  of  New  York.  What  page  is  that  ? 
Mr.  Palmer.  Five  hundred  and  eighty -three. 
Mr.  Scott.  Read  the  next  sentence. 

Mr.  Palmer.  The  gentleman  from  Kansas  asks  me  to  read  the 
sentence  on  the  next  page. 

That  I  imposed  both  fine  and  imprisonment  was  a  mistake  of  law,  which  I  was  not 
ooguizant  of  at  the  time. 

And  for  his  benefit  I  will  read  the  next  sentence: 

That  this  fact  is  evidence  of  malice  on  my  part  toward  these  attorneys  in  imposing 
such  sentence  seems  to  be  a  vivid  stretch  of  the  imagination.  I  had  no  malice  or 
personal  feeling  in  the  matter.  I  did  have  a  keen  interest  in  protecting  the  dig- 
nity of  the  court  over  which  I  presided;  if  I  had  been  possessed  of  this  feeling  in  the 
degree  I  have  been  chaiged  with,  would  not  the  natural  result  have  been  a  sentence 
of  these  attorneys  to  jail  for  10  months  instead  of  10  days?  The  moderation  of  the  entire 
sentence  is  my  best  answer  to  this  charge. 

Well,  if  that  was  a  moderate  sentence  under  the  circumstances,  I 
hope  the  bon  Dieu  wiU  be  good  to  the  men  that  Judge  Swayiie  imposes 
a  severe  sentence  upon.  If  he  intended  to  do  these  men  justice  and 
not  wreak  vengeance  upon  them,  would  he  not  have  given  this  matter 
a  '^moment's  reflection"  before  proceeding  to  disbar  them? 

He  says  himself  that  reflection  convinced  him  he  was  wrong.  He 
had  reflected,  then,  before.  If  he  had  reflected  a  moment,  before  he 
would  not  have  stuck  them  off  the  roll  of  attorneys.  Of  course  it 
makes  no  difference  that  he  relieved  them  of  the  sentence  when  it  was 
pointed  out  to  him  it  was  wrong.  What  we  desire  to  know  is  the  con- 
dition of  mind  when  he  passed  the  sentence;  and  if  the  circumstances 
do  not  prove  he  was  wreaking  vengeance  on  these  men,  then  you  can 
never  prove  that  fact  on  a  judge  unless  he  reduces  his  intention  to 
writing  and  acknowledges  it  before  a  justice  of  the  peace  and  has  it 
recorded. 

A  Member.  Does  it  not  also  prove  that  he  pronounces  judgment 
without  a  moment's  reflection  ? 

Mr.  Palmer.  Yes;  without  any  reflection. 

Mr.  Gaines  of  Tennessee.  Judge  Swayne  says  that  these  lawvers 
had  a  right  to  go  and  file  this  suit  against  him.  It  is  undisputed  here 
that  he  did  have,  or  his  wife  had,  an  interest  in  tliis  property. 

Mr.  Palmer.  It  is  not  undisputed.  They  bargained  for  it,  and  he 
says  they  threw  it  up. 

Mr.  Gaines  of  Tennessee.  They  had  a  right  to  believe  that  he  did 
have  such  an  interest,  and  therefore  they  had  a  right  to  file  the  suit. 
Did  he  give  any  reason  why  he  did  not  leave  the  bench  and  have  some 
other  judge  try  the  suit  ? 

Mr.  Palmer.  None  whatever. 

Mr.  Gaines  of  Tennessee.  I  want  to  remind  my  distinguished  friend 
of  what  Judge  Holmes  recently  said  in  the  Beef  Trust  hearing  before 
the  Supreme  Court.    In  substance  he  said  to  the  lawyers  trying  the 
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case  before  the  court:  ^'I  have  an  interest  in  some  beef  concerns  out 
there  (naming  them).  Have  they  anything  to  do  with  this  lawsuit?" 
And  the  counsel  for  the  United  States  and  the  counsel  for  the  Beef 
Trust  said,  '^No,  nothing  in  the  world'';  and  then  went  on  with  the 
case.  I  make  that  statement  to  show  the  difference  between  a  man 
who  wants  to  do  the  clean  thing  from  start  to  finish  and  one  who  does 
not  wish  to  do  it. 

Mr.  Palmer.  Any  judge  who  had  any  appreciation  of  his  position, 
the  least  desire  to  do  right,  would  not  have  hesitated  a  moment  to 
recuse  himself.  He  would  not  have  waited  until  the  lawyers  had 
requested  him  to  do  it.  He  would  have  said  at  once:  *'I  bargained 
for  this  land  and  thought  this  title  good;  I  can  not  try  the  case.'*  Is 
there  a  judge  on  the  face  of  the  civilized  earth  who  would  have  done 
as  Judge  Swayne  did  in  this  case  ?  Did  you  ever  hear  of  such  a  caset 
Judges  are  not  generally  looking  to  find  work;  they  are  generally 
trying  to  get  rid  of  it,  ana  if  they  can  get  out  of  trying  a  case  they  gen- 
erally do  it.  If  their  relations,  their  sisters,  their  cousins,  or  their 
aunts,  or  wife's  relations  have  any  interest,  remote  or  contingent,  in  a 
lawsuit,  they  always  get  out.  I  know  a  judge  that  will  not  try  a  case 
against  a  corporation  if  any  of  the  family  happen  to  hold  a  share  of 
stock  in  that  corporation.  There  is  nothing  on  the  record  in  this  case 
that  shows  that  Judge  Swayne  abandoned  the  contract,  and  even  if 
he  had  given  it  up,  in  all  decency  he  should  have  gotten  out  and  pro- 
cured some  other  judge  to  try  tne  case. 

Then  there  is  the  O  Neal  case. 

Mr.  Randell  of  Texas.  Is  there  anything  to  indicate  whether  or 
not  the  purpose  of  Judge  Swayne  was  to  intimidate  other  lawyers  from 
attending  to  that  case  ? 

Mr.  Palmer.  No;  I  do  not  think  so.  The  O'Neal  case  was  another 
contempt  case.  He  seemed  to  have  a  passion  for  them.  I  have  had 
the  honor  to  practice  law  over  40  years  and  I  have  never  heard  of 
but  one  contempt  case  in  our  court,  and  that  amounted  to  putting  a 
man  in  jail  for  24  hours.  Judge  Swayne's  record  is  full  of  contempt 
cases.  The  O'Neal  case  is  that  of  a  man  who  got  into  a  fight  with  a 
man  named  Greenhut. 

The  facts  were  that  Greenhut  was  a  director  in  O'Neal's  bauk — the 
First  National  Bank  of  Pensacola — that  the  bank  had  loaned  Scarratt 
Merino  $14,000  on  a  mortgage,  and  that  Greenliut  was  present  when 
the  transaction  was  made.  He  knew  that  it  was  an  honest  transac- 
tion. He  knew  that  Merino  had  the  money  and  that  the  bank  had 
sold  the  mortgage  to  somebody  else.  Merino  went  into  bankruptcy. 
Greenhut  was  appointed  the  receiver,  and  he  brought  suit  against 
the  bank  and  the  party  who  had  bought  the  mortgage  and  aJl^ed 
that  it  was  a  fraudulent  mortgage.  Mr.  O'Neal  met  Greenhut  one 
day  and  reproached  him  with  having  brought  this  suit  when  he  knew 
the  transaction  was  honest.  One  word  led  to  another,  and  finally 
these  men  got  into  a  fight. 

O'Neal  said  he  was  much  the  smaller  and  weaker  man ;  that  Green- 
hut attacked  him,  and  in  his  defense  he  took  his  knife  and  cut  Green- 
hut, cut  him  so  that  he  was  laid  up  for  some  time;  whereupon  O'Nc^ 
was  hauled  up  before  Judge  Swayne,  in  the  Federal  court,  because  he 
had  obstructed  Greenhut  as  a  receiver  in  doing  his  duty  as  receiver. 
Now,  was  anything  like  that  ever  heard  of  before?  The  court  was 
not  in  session.     The  judge  was  up  at  Guyencourt,  Del.,  a  thousand 
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miles  away,  or  somewhere  else.  There  was  nothing  done  in  the  pres- 
ence of  the  court  or  so  near  thereto  as  to  obstruct  the  administration 
of  justice;  it  was  not  done  by  an  officer  of  the  court:  there  was  no 
resistance  to  any  rule  or  decree  or  order.  It  was  wholly  an  assump- 
tion of  arbitrary  power  on  the  part  of  this  judge,  who  snacthed  this 
bank  president  into  his  court  and  put  him  in  jail  for  60  days  without 
authority  of  law. 

When  O'Neal  tried  to  get  his  case  before  the  circuit  court  they  said 
they  had  no  jurisdiction  and  they  could  not  help  him.  When  he  tried 
to  get  his  case  before  the  Supreme  Court  of  the  United  States  they  said 
they  had  no  jurisdiction  and  could  not  help  him;  and  then  he  died. 
He  never  went  to  jail,  but  he  went  up  to  that  other  tribunal  beyond 
the  grave.  He  escaped  the  vengeance  of  Judge  Swayne  and  appeared 
before  his  Maker.     [Applause.] 

Poor  Hoskins's  case  is  not  here  now.  Charley  Hoskins,  who  was 
also  brought  up  by  Judge  Swayne  for  contempt  of  court,  said  that  he 
would  die  before  he  would  go  to  jail;  and  die  ne  did.  He  committed 
suicide.  The  track  of  this  man  since  the  time  he  was  appointed  a 
judge  in  Florida  down  to  this  date  is  spread  all  over  with  bankruptcies, 
scandals,  and  suicides.  I  believe  he  nas  not  a  friend  on  earth  in  the 
northern  district  of  Florida.  Political — oh,  no;  the  strongest  wit- 
nesses against  him  were  of  his  own  political  party. 

The  next  charge  against  this  man  is  that  he  used  the  property  of  a 
bankrupt  corporation,  which  was  in  the  hands  of  a  receiver  appointed 
bv  him,  without  malang  any  compensation  to  the  company,  and  on 
tfie  claim  that  he  had  the  right  to  do  it.  If  Judge  Swayne  had  come 
before  the  committee  and  had  said  that  as  a  matter  of  courtesy  the 
receiver  of  this  railroad  furnished  him  with  this  car,  and  ''I  did  not 
stop  to  think  about  the  impropriety  of  it,  but  I  used  it  because  other 
juciges  did  likewise,  and  I  made  no  compensation;  I  do  not  think  it 
was  a  proper  transaction,  but  it  was  done,*'  he  might  have  had  some 
standing  before  the  committee  and  before  this  House.  But  he  makes 
no  excuse;  he  makes  no  such  claim;  but  he  is  absolutely  defiant,  and 
says,  *'I  used  the  car  at  the  expense  of  the  treasury  of  that  company 
because  the  property  was  in  mv  hands,  in  my  court,  and  because 
I  had  the  right  to  do  it."  Now,  if  he  wanted  to  stand  upon  that  propo- 
sition, he  has  got  the  chance  to  do  it.     He  was  asked  this  question: 

You  said  this  car  was  one  of  the  cars  in  the  possession  of  the  court  because  the  road 
was  in  the  hands  of  a  receiver? 

This  is  in  the  testimony  of  Charles  Swayne,  and  will  be  found  on 
page  595.    He  answered  ''Yes.''     He  was  then  asked: 

You  say  that  it  was  the  privilege  of  the  court  to  use  that  car  because  the  road  was 
in  the  hands  of  a  receiver? 

He  answered: 

Yefl;  that  was  the  reason  why  it  was  used. 

He  was  then  asked: 

You  thought  that,  the  raibroad  being  in  the  hands  of  the  court,  you  had  the  rifht  to 
use  the  property  of  the  railroad  without  rendering  the  railroad  any  compensation  for  it? 

Judge  Swayne  evaded  the  question.     He  said: 

The  receiver  in  talking  that  over  with  me  stated  that  it  was  generally  understood  that 
a  car  was  in  better  condition  running  than  if  it  were  standing  idle  on  a  siding. 
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Then  this  occurred: 

Mr.  Palmer.  Will  the  stenographer  read  that  question,  please? 

The  Stenographer  (reading):  ''Q.  You  thought  Uiat,  the  railroad  being  in  the 
hands  of  the  court,  you  had  the  ri^ht  to  use  the  property  of  the  railroad  without  ren- 
dering the  railroad  any  compensation  for  it." 

Mr.  Palmer.  That  is  the  question. 

The  WriNESs.  Yes,  sir.    I  had  10  railroads  in  my  hands  as  judge  in  six  years. 

[Laughter.] 

Then  he  was  asked  the  question: 

Q.  And  you  fancied  you  had  the  right  to  use  the  property  of  any  of  the  railroads  t^iat 
were  in  the  hands  of  the  court  whenever  you  pleased  without  rendering  any  compen- 
aation  to  the  railroad  for  it? 

He  answered:  "I  would  not  say  that." 

If  he  had  the  right  to  use  one,  why  not  the  right  to  use  ten  ? 

Now,  Mr.  Speaker,  just  consider  that  proposition  for  a  minute. 
Consider  the  moral  turpitude;  just  consid!er  the  moral  insensibility 
of  a  man,  a  judge  of  a  court,  who  could  take  that  position.  If  he  had 
a  right  to  use  the  property  of  this  railroad  company  without  compen- 
sation, suppose  the  railroad  company  had  a  coal  mine  somewhere. 
Would  he  have  had  the  right  to  have  filled  the  bunkers  in  his  cellar 
with  coal  ?  Suppose  the  bankrupt,  instead  of  being  a  railroad  com- 
pany, had  been  a  merchant.  Would  he  have  had  the  right  to  have 
gone  into  his  stock  and  clothed  himself  and  his  family  out  of  it? 
Why,  it  is  ridiculous;  it  is  preposterous. 

What  did  he  do  ?  This  receiver  provisioned  this  car,  and  he  put 
on  a  conductor  and  a  porter  at  the  expense  of  the  railroad  company, 
and  he  sent  this  car  and  this  conductor  and  this  porter  from  Jack- 
sonville, Fla.,  to  Guyencourt,  Del.,  where  Judge  Swayne  lived,  and  it 
lay  there  over  night  awaiting  the  convenience  of  the  judge. 

Then  he  and  his  wife  and  his  wife's  sister  and  her  husband  boarded 
this  car  that  belonged  to  the  Jacksonville,  Tampa  &  Key  West 
Railroad  Co.,  and  they  regaled  themselves  upon  the  provisions  pro- 
vided by  the  receiver,  and  they  traveled  over  the  intervening  lines 
on  transportation  furnished  by  the  receiver  to  Jacksonville,  Fla., 
and  they  did  it  at  the  expense  of  this  company;  and  when  this 
receiver's  accounts  came  in,  when  this  charge,  which  to  a  private 
individual  would  have  amoimted  to  four  or  five  himdred  dollars, 
came  to  be  passed  upon,  Judge  Swayne  aUowed  it  to  the  receiver  as  a 
necessary  expense;  and  he  stands  here  now  and  has  the  audacity 
to  claim  that  he  had  the  right  to  do  it.  I  say  if  the  Members  of  this 
House  want  to  stand  behina  that  proposition  they  will  have  an  oppor- 
tunity to  do  it,  and  they  will  do  it  on  a  yea-and-nay  vote. 

The  last  remaining  count,  on  which  the  committee  are  unanimous 
with  one  exception,  is  that  Judge  Swayne  ought  to  be  impeached 
for  filching  money  out  of  the  Treasury  of  the  United  States  by  filing 
a  false  certificate,  which  is  contrary  to  the  act  of  Congress  in  such  case 
made  and  provided.  It  is  a  crime  for  which  he  might  be  indicted. 
The  facts  are  that  in  eight  years  he  held  court  out  of  his  district  about 
93  days  in  every  year,  and  during  that  time  he  received  about  S7,400 
from  the  Government.  He  charged  $10  for  every  day  that  he  held 
court  outside  of  his  district.  The  testimony  shows,  and  there  is  no 
dispute  about  it,  that  he  spent  a  far  less  sum  than  $10  a  day. 

A  Member.  Are  any  of  these  certificates  in  the  record  ? 
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Mr.  Palmer.  There  is  one  of  them  copied  in  the  first  article.  In 
one  case  he  held  court  41  days  at  a  place  in  Texas — I  think  it  was 
Tjler.  He  boarded  with  a  lady  who  was  good  enough  to  give  him 
his  board  for  S40  a  month,  so  he  expended  $52.50.  His  traveling 
expenses  from  Pensacola  to  that  point,  going  and  returning,  at  a  vesry 
hberal  estimate  for  sleeping  cars  and  board  and  everything  else, 
would  amotmt  to  $50.  For  that  he  took  $410  out  of  the  Treasury  of 
the  United  States.     That  is  a  sample  case. 

Now,  the  la\^  is  that  no  judge  of  the  United  States  who  holds  court 
out  of  his  district  shall  receive  any  compensation  therefor.  That  is 
positive  and  prohibitory.  There  is  no  way  to  eet  around  that.  And 
the  law  formerly  was  that  he  should  have  notning  for  his  expenses. 
But  that  law,  as  to  expenses,  was  repealed,  and  then  the  judges  were 
paid  their  actuiJ  expenses.  Sometimes  they  charged  as  much  as  $36 
a  day,  and  the  Treasury  woiild  not  stand  it. 

Mr.  Laoet.  I  would  like  to  ask  the  gentleman  a  question.  From 
what  source  does  the  gentleman  get  his  information  about  the  cost  of 
going  from  JacksonviUe  to  Waco  ? 

Mr.  Palmer.  From  the  testimony  of  a  witness  who  made  the 
journey. 

Afr.  Laoey.  I  made  an  inquiry  of  the  passenger  agent  to  get  the 
rate,  and  the  roimd-trip  rate  is  about  $50,  without  any  sleepmg-car 
fare,  without  hotel  biUs,  or  any  other  expenses. 

Ifo.  Palmer.  We  have  the  testimony  of  a  witness  who  went  over 
the  route. 

Mr.  LnTLEFiELD.  How  much  was  it  ? 

Mr.  Palmer.  I  believe  about  $50,  from  Pensacola  to  Waco. 

Mr.  Lacey.  $23.55,  it  is  reported,  is  the  regular  fare  one  way. 

Mr.  Palmer.  Let  it  be  $75  a  day  or  let  it  be  a  himdred.  Do  not 
let  us  minimize  this  thing.  Do  not  let  us  quarrel  about  tuppenny 
bits.  He  got  more  than  he  spent;  that  is  what  he  did,  and  he  iBled  a 
certificate  that  was  not  true  to  get  it. 

Mr.  Lacey.  Well,  we  ought  to  get  the  facts  here,  ought  we  not  t 
We  condemn  him  for  not  giving  them,  and  at  least  the  gentleman 
ought  to  give  them  to  us. 

Mr.  Gaines  of  Tennessee.  The  facts  are  that  this  witness  who  has 
testified  to  this  has  been  over  this  route  and  he  has  been  sworn  in  this 
case. 

Mr.  Palmer.  Yes. 

Mr.  Gaines  of  Tennessee.  He  is  not  connected  with  any  railroad,  I 
hope. 

Mr.  Palmer.  The  law  is  that  the  judge  shall  have  no  compensation 
and  the  law  was  that  the  judge  might  have  his  actual  expenses.  Then 
this  law  was  passed  to  ^ve  him  his  reasonable  expenses  for  travel  and 
attendance;  out  if  the  Treasury  Department  caught  a  judge  spending 
$36  a  day,  as  they  had  done  before,  they  cut  him  down  to  $10  a  day. 
Ten  dollars  is  the  limit,  but  he  can  only  have  his  expenses  if  they  are 
less  than  $10  a  day. 

I  am  told  that  some  gentlemen  here  are  of  the  opinion  that  because 
there  is  a  rumor  aroimd  the  street  somewhere,  because  some  newspaper 
has  published  the  statement  and  some  men  imagine  that  somebody 
eke  nas  taken  $10  a  day  when  he  did  not  spend  $10  a  day,  that  there- 
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fore  this  man  ought  to  be  excused.  Well,  if  a  man  is  accused  of  steal- 
ing a  chicken,  do  you  think  he  could  defend  on  the  ground  that  some 
other  man  stole  a  chicken  ?  [Laughter.]  If  any  man  is  accused  of  an 
offense,  can  he  defend  on  the  ground  that  somebody  else  has  done  the 
same  thing  ? 

Mr.  Gaines  of  Tennessee.  Who  are  the  judges  that  have  done  thb 
thing  1 

Mr.  Falmbb.  I  say  none.  I  say  it  is  false.  I  say  it  is  a  slander  on 
the  judiciary  of  the  United  States.  I  say  there  is  not  a  syllable  of  tes- 
timony in  this  record  and  not  a  syllable  of  testimony  anywhere  on 
earth  that  any  jiidge  ever  did  this  thing  but  Judge  Swayne.  That  is 
what  I  say.     1  say  it  on  my  responsibility  as  a  Member  of  this  House. 

We  are  not  tryine  this  case  on  newspaper  reports,  thank  God.  Why, 
there  has  been  published  in  the  newspapers  within  a  day  or  two  a 
statement  alleged  to  have  come  from  the  Treasury  Department,  in 
which  five  circuits  have  been  enumerated.  They  do  not  give  us  the 
name  of  the  circuit  or  where  they  are  located,  but  they  are  lettered 
A,  B,  C,  etc.  They  say  that  the  record  shows  that  41  per  cent  of  the 
judges  of  these  circuits  took  less  than  $10  a  day — ^that  is,  for  their 
actual  excuses.  Some  took  $10  a  day  sometimes  and  less  at  other 
times.  The  remainder  took  $10  a  day.  What  does  that  prove? 
Now,  I  put  it  up  to  you,  what  does  that  prove  *  Does  that  prove 
that  any  of  these  honorable  gentlemen  took  $10  a  day  when  they 
were  not  entitled  to  it?  Do  you  want  to  assume  that  because  a 
man  takes  $10  a  day  he  is  not  entitled  to  it?  Why,  if  a  judge 
holds  court  in  Chicago,  or  Philadelphia,  or  New  York,  or  Boston,  or 
San  Francisco,  or  any  of  the  large  cities,  he  coidd  easily  spend  $10 
a  day,  and  if  he  does  spend  $10  a  day  he  would  be  entitled  to  it.  Do 
you  propose  to  stop  impeaching  this  man  because  you  guess,  without 
proof,  tnat  some  other  judge  has  done  wrong  besides  this  man  t  I 
would  not  care  if  every  judge  in  the  United  States  had  done  it.  That 
would  be  no  excuse  for  this  man. 

When  Sir  Francis  Bacon,  who  has  come  down  through  history  as  the 
wisest  and  the  meanest  of  men,  was  called  to  account  for  his  crimes 
and  misdemeanors  m  office,  he  was  impeached  for  taking  a  bribe  as  & 
judge.  Giving  bribes  to  judges  in  those  days  was  just  as  conunon  as 
for  judges  to  eat  their  dmners,  and  the  reason  why  Bacon  was  im- 

Eeachea  was  because  he  took  a  bribe  from  a  man  and  then  decided 
is  case  against  him.  [Laughter.]  He  didn't  stay  bought.  But  it 
was  no  excuse  for  him,  and  the  English  ParUament  did  not  for  one 
second  entertain  the  proposition  because  it  was  a  common  custom  it 
was  not  an  impeachable  offense. 

They  said  to  Francis  Bacon,  ^' You  are  guilty,"  and  that  wisest  of 
men  was  stripped  of  his  judicial  robes  and  sent  in  disgrace  into  retire- 
ment, as  this  man  ought  to  be,  even  if  all  of  the  judges  of  the  United 
States  have  been  guilty  of  a  like  offense. 

The  question  before  this  House,  Mr.  Speaker,  is  not,  Shall  Jud^ 
Swayne  be  tried  ?  That  has  been  settled  by  the  solemn  vote  of  this 
House,  practically  unanimous.  You  noti&ed  the  Senate  that  in  the 
name  of  the  House  of  Representatives  and  of  all  of  the  people  of  the 
United  States  you  impeached  Judge  Swayne,  and  you  notified  that 
high  tribunal,  the  constitutional  triers,  that  you  would  ^diihit 
articles  of  impeachment  and  make  them  good.     It  is  within  the 
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power  of  the  House  to  vote  down  these  articles  of  impeachment  and 
stultify  itself,  to  make  itself  the  laughing  stock  of  the  people  of  the 
United  States  and  to  drop  the  proceedings  altogether.  But  you  can 
not  obliterate  the  fact  that  Judge  Swayne  has  been  charged  with  seri- 
ous crimes  and  high  misdemeanors.  You  can  not  obliterate  the 
fact  that  the  testimony  in  the  case  has  satisfied  a  majority  of  the 
Judiciary  Committee  that  he  ought  to  be  impeached,  i  ou  can  not 
obliterate  the  fact  that  these  charges  haye  gone  broadcast  through 
this  country,  and  that  the  people  of  this  country  in  their  simpUcity 
believe  that  the  same  law  that  applies  to  private  citizens  ought  to 
apply  to  a  judge.  They  believe  that  a  man  who  steals  is  a  thief, 
whether  he  be  a  private  citizen  or  whether  he  is  a  judge.  They  beUeve 
that  a  trustee  who  loots  the  property  in  his  hands  has  done  a  grave 
wrong.  They  believe  that  a  judge  who  has  abused  his  judicial  power 
for  the  purpose  of  punishing  a  personal  affront  ought  not  to  go 
unwhipt  of  justice. 

They  beheve  that  a  man  who  has  deprived  citizens  of  the  United 
States  of  their  Uberty  and  subjected  them  to  infamous  punishment 
to  gratify  his  malice,  when  he  had  no  authority  to  do  it,  has  abused 
his  discretion,  and  that  belief  will  never  be  eradicated  by  voting  not 
to  try  him.  The  only  place  where  the  character  of  Judge  Swayne  can 
be  relieved  of  this  stain  is  before  the  body  of  constitutional  triers.  If 
I  were  a  friend  of  Judge  Swayne,  I  should  be  crying  in  season  and  out 
of  season  for  a  speedy  trial.  If  these  charges  are  frivolous,  if  they 
can  not  be  supported,  it  will  be  all  the  more  easy  for  him  to  vindicate 
himself.  He  can  be  vindicated  only  in  the  Senate  of  the  United 
States.  If  I  were  Judge  Swayne,  I  should  cry  without  ceasing,  not 
for  a  trial  on  the  least  of  these  offenses,  but  for  a  trial  upon  all.  His 
^ood  name  is  in  issue.  Nothing  but  a  verdict  of  the  Senate  of  the 
United  States  can  make  it  clear. 

Good  name  in  man  or  woman,  dear  my  lord, 

Is  the  immediate  jewel  of  their  soids;* 

Who  steals  my  purse  steals  trash;  'tis  something,  nothing; 

*Twas  mine,  'tis  his,  and  has  been  slave  to  thousands; 

But  he  that  filches  from  me  my  good  name 

Robs  me  of  that  which  not  enriches  him, 

And  makes  me  poor  indeed. 

[Prolonged  applause.] 

Mr.  LiTTLEFiELD.  Mr.  Speaker,  inasmuch  as  the  gentleman  from 
Pennsylvania  [Mr.  Palmerj  was  allowed  to  proceed  without  limit, 
I  do  not  know  that  I  need  to  request  unUmited  time.  I  do  not, 
however,  wish  to  be  interrupted  in  the  course  of  the  statement  that  I 
am  about  to  make,  and  I  therefore  ask  unanimous  consent  to  proceed 
without  limit. 

Mr.  Palmer.  O,  Mr.  Speaker,  I  understand  that  the  gentleman 
has  charge  of  the  time  and  he  can  go  on  as  long  as  he  pleases. 

Mr.  LiTTLEFiELD.  Very  well.     I  shall  then  proceed  without  limit. 

The  Speaker  pro  tempore.  The  time  is  under  the  control  of  the 
gentleman  from  California  [Mr.  Gillett]. 

Mr.  LiTTLEFiELD.  Very  well.  I  did  not  know  but  that  my  time 
might  be  limited. 

Mr.  Gillett  of  California.  I  yield  to  the  gentleman  such  time  as 
he  wishes. 
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[Mr.  Littlefield  addressed  the  House.     See  Appendix.] 

Mr.  Gaines  of  Tennessee.  I  understand  that  my  friend  from 
Pennsylvania  [Mr.  Palmer]  this  morning  stated  that  Judge  Swayne 
said  that  these  lawyers  had  the  right  to  file  this  suit^that  they  did 
file  the  suit  in  the  State  court,  and  when  they  did  that  it  seems  the 
trouble  came  up  in  court  Monday  morning.  Now,  then,  if  that  is 
true,  Judge  Swayne  is  guilty  of  punishing  these  men  by  fine  and 
imprisonment  for  doing  something  they  had  the  legal  ri^ht  to  do, 
and  as  lawyers  they  should  have  done,  and  which  he  acunits  they 
should  have  done;  and  yet  he  not  only  fines  them,  but  transgreaseB 
the  law,  which  he  ought  to  know,  and  did  know,  by  putting  them  in 
jail.     This  is  the  way  I  understand  the  matter. 

Mr.  Littlefield.  Let  me  say  for  the  benefit  of  the  gentleman 
from  Tennessee  [Mr.  Gaines]  he  does  say  they  had  a  technical  rig^t 
to  bring  the  suit  in  a  State  court.  He  sa;^s  they  had  no  right  to 
bring  it  for  this  purpose.  He  couples  with  that  statement  the 
statement  that  they  had  not  the  right  to  bring  it  for  this  purpose. 
Everybody  concedes  they  had  the  right  to  bring  this  suit.  That  is  a 
naked  proposition.  But  that  did  not  indicate  a  right  to  bring  a 
groundless  suit,  or  for  this  purpose. 

Mr.  Dalzell.  I  would  Uke  to  ask  the  gentleman  from  Maine  if  it 
would  not  suit  his  convenience  to  go  on  with  his  address  in  the 
morning  ?    It  is  getting  late  and  Members  are  scattering. 

Mr.  Littlefield.  I  prefer  to  do  so. 

Mr.  Palmer.  About  how  much  time  will  the  gentleman  occupy  t 

Mr.  Littlefield.  About  three-quarters  of  an  hour  in  the  morning. 

Mr.  Gaines  of  Tennessee.  Can  not  we  begin  earlier  in  the  morning 
than  12  o'clock? 

Mr.  Littlefield.  I  do  not  know  how  that  is,  but  I  will  b^in  when 
the  House  gets  here. 

Mr.  Bowie.  Would  the  gentleman  from  Maine  allow  me  to  ask  him 
one  question  before  the  House  adjourns?  I  want  to  ask  the  gentle- 
man one  question. 

The  Speaker.  The  House  will  first  be  in  order. 

Mr.  Bowie.  Just  one  question. 

Mr.  Dalzell.  Ask  your  question  in  the  morning. 

Mr.  Bowie.  It  will  take  just  a  minute. 

Mr.  Littlefield.  If  the  Speaker  please,  I  suspend  with  the  under- 
standing that  I  have  the  right  of  way  in  the  morning  to  conclude  my 
remarks  upon  the  articles  of  impeachment. 

The  Speaker.  The  gentleman  from  California  [Mr.  GUlett]  abso- 
lutely controls  the  time.  Does  the  gentleman  from  California  yield 
to  the  gentleman  from  Ohio  for  the  purpose  of  making  a  request! 

Mr.  Gillett  of  California.  Yes. 

Mr.  Littlefield.  Mr.  Speaker,  I  rise  here  at  this  time  not  for  the 
purpose  of  either  opposing  or  advocating  any  of  these  articles  of  im- 
peachment. I  am  a  member  of  the  committee  appointed  by  the  House 
to  formulate  these  articles,  and  the  question  now  is  whether  the  Houa 
shall  adopt  the  articles  pending  before  it.  I  shall  not  at  any  stage  of 
what  I  may  say  urge  any  man  to  either  approve  or  disapprove  any 
article  reported  by  the  committee.  I  am  not  engaged  in  either  the 
prosecution  or  the  defense  of  Judge  Swayne.  If  there  be  those  who 
are  now  or  have  been,  in  advance  of  imving  been  appointed  managers 
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later  on,  prosecuting  Judge  Swayne,  I  am  not  of  them.  It  is  only 
my  duty,  as  I  apprehend  it,  to  undertake  to  give  to  the  House  what 
the  record  in  this  case  shows  and  what  it  does  not  show,  and  to 
analyze  the  facts,  call  attention  to  the  law,  and  suggest  the  proper 
oonclusionis  to  be  drawn  therefrom.  Later  on  I  shall  say  what  I  pro- 
pose to  do  in  relation  to  the  various  articles  as  I  reach  them.  This  I 
conceive  to  be  my  duty.  I  have  no  criticism  to  make  of  any  other  Mem- 
ber of  this  House  if  he  has  any  other  conception  of  the  duty  that  rests 
upon  him.  This  is  the  view  that  I  take  of  the  proposition.  I  say  in 
the  outset  that  I  do  not  disagree,  except  in  a  small  particular,  with  the 
first  proposition  laid  down  by  my  distinguished  friend  the  gentleman 
frwn  Pennsylvania  [Mr.  Pahner],  and  that  is  as  to  what  offenses  are 
proper  subjects  of  impeachment.  I  can  not  go  quite  as  far  as  he 
went.  I  have  no  doubt  that  if  the  offenses  that  are  set  forth  in  these 
articles  are  sustained  by  the  evidence  beyond  a  reasonable  doubt  it 
will  justify  their  adoption  by  the  House,  any  or  all  of  them.  I  think 
the  articles  are  aptly  and  properly  drawn.  I  participated  in  their 
preparation  and  in  their  shaping,  as  I  felt  it  was  my  duty  to  do. 
whether  I  approve  of  them  or  whether  I  disapprove  of  them,  because 
that  is  what  this  committee  was  selected  for.  But  I  can  not  go  quite 
as  far  as  my  distinguished  friend  in  the  exuberance  of  his  imagina- 
tion, perhaps,  did  go  in  stating  what  would  be  impeachable  offenses. 
He  says: 

A  judge  could  be  impeached  for  any  misbehavior  in  office  which  evinced  such 
turpitude,  such  a  condition  of  mind  or  body,  as  rendered  him  unfit  to  perform 
the  duties  of  his  office. 

Mr.  Speaker,  I  don't  know  where  he  gets  the  turpitude  of  the  body 
that  he  relies  upon,  and  to  that  extent  I  can  not  go  with  him.  Turpi- 
tude of  mind  1  agree  to;  turpitude  of  body,  until  this  proceeding,  I 
had  not  heretofore  heard  of. 

Now,  I  desire  to  congratulate  the  House  upon  one  fact,  and  that  is 
that  the  Members  of  the  House  on  this  afternoon  are  enabled  to  reach 
a  consideration  of  these  articles  under  circumstances  that  were  not 
the  privilege  of  the  Judiciary  Committee.  At  my  request  the  clerk 
of  that  committee  has  placed  upon  the  desk  of  every  Member  a  copy 
of  this  record,  printed,  which,  as  far  as  it  prints  the  record — mind 
you,  as  far  as  it  happens  to  print  the  record — shows  what  the  record 
IS,  and  where  it  does  not  happen  to  print  the  record,  it  does  not  show 
what  the  record  is,  as  I  shall  show  as  I  go  on.  The  Judiciary  Com- 
mittee did  not  have  that  high  and  proper  privilege.  I  made  a  motion 
in  the  Committee  on  the  Judiciary  when  tnis  was  pending  before  that 
committee,  and  just  before  the  vote  reporting  the  resolution  of  im- 
peachment was  adopted,  that  the  matter  be  laid  upon  the  table  in 
order  that  it  might  be  printed  and  the  members  oi  that  committee 
might  have  an  opportunity  to  read  the  case  and  know  upon  what  they 
were  voting. 

But  the  distinguished  gentlemen  whose  duty  it  was  to  investigate 
this  case  voted  this  resolution  through  the  committee  without  giving 
me  that  poor  privilege,  and  no  man  on  that  Judiciary  Committee 
outside  of  the  subcommittee,  consisting  of  the  distinguished  gentle- 
men from  Pennsylvania,  California,  and  Alabama,  had  read  that 
case  when  they  favorably  reported  the  resolution  of  impreachment. 
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More  than  2,000  years  ago  a  wise  man  said :  "  He  that  answereth  a 
matter  before  he  heareth  it,  it  is  a  folly  and  a  shame  unto  him." 
This  great  committee  answered  before  hearing.  Now,  to  go  further, 
I  say  not  only  were  the  Judiciary  Committee  deprived  of  the  op- 
portunity to  read  this  case  in  print — I  do  not  say  that  a  part  of  the 
evidence  had  not  been  transcribed,  but  none  of  it  had  been  printed — 
by  a  majority  of  the  committee  present,  not  a  majority  of  the  whole 
Judiciary  Committee,  but  a  majority  of  the  committee  present,  re- 
fused that  privilege.  Perhaps  I  might  make  this  suggestion:  My 
distinguished  friend  from  Pennsylvania,  before  the  recess,  closed 
his  address  upon  this  question  with  a  very  eloquent  and  effective  per- 
oration, in  which  he  quoted  the  Apostle  James  as  saying:  "That  a 
man  should  be  swift  to  hear,  but  slow  to  speak  and  slow  to  wrath." 

Mr.  Palmer.  Did  vou  say  that  was  from  the  Apostle  James  ? 

Mr.  LiTTLEFiELD.  I  cs,  sir ;  I  do.  I  looked  it  up  the  other  day,  and 
it  would  have  been  very  much  better 

Mr.  Palmer.  I  thought  it  was  Jethro. 

Mr.  LiTTLEFiELD.  The  gentleman  wants  to  revise  his  scriptural 
quotations,  perhaps.  He  is  as  much  off  in  many  things  he  has  as- 
serted in  connection  with  this  case  before  this  House,  as  I  will  show 
from  his  own  mouth  and  the  record  as  T  go  on.    I  regret  that  the 

frentleman  had  not  discovered  his  quotation  earlier  and  then  been  a 
ittle  swifter  in  allowing  others  to  hear  and  a  little  slower  to  wrath 
and  a  little  slower  to  speak. 

Xow,  I  want  to  go  a  little  further  and  say  that  the  most  important 
piece  of  evidence  in  this  case  had  not  even  then  been  transcribed  frcwn 
the  notes  of  the  stenographer  when  this  case  was  voted  upon  by  the 
committee — that  is,  the  testimony  of  Judge  Swayne  himself,  because 
the  gentleman  from  Pennsylvania  turned  at  my  dbow  when  that  vote 
was  taken  and  asked  the  stenographer  whether  he  had  transcribed 
that  statement,  and  the  stenographer  told  him  no.  I  only  call  your 
attention  to  this  in  order  that  you  may  appreciate  the  true  signifi- 
cance of  the  action  of  this  committee,  and  that  you  may  realize  the 
circumstances  and  conditions  under  which  this  action  has  been  taken, 
so  that  the  House  may  not  misunderstand  the  weight  to  be  given  to 
the  result  of  these  alleged  deliberations.  I  have  another  suggestion 
I  want  to  make  before  I  proceed  any  further,  and  that  is  thLs :  As  I 
proceed  in  the  argimient  or  in  the  summing  I  will  esteem  it  a  great 
kindness  if  any  gentleman  will  call  my  attention  to  facts  in  this  case 
that  he  feels  that  I  misstate  or  overstate;  if  he  will  be  kind  enough 
to  look  at  the  record  and  call  my  attention  thereto  while  I  am  making 
the  statement.  I  do  not  intend  to,  but  I  may  possibly  misstate  some 
of  this  testimony  as  I  go  on.  I  do  not  intend  to  do  so,  but  I  concede 
perhaps  in  the  heat  of  debate  I  may  do  so;  and  I  will  look  upon  it  as 
a  favor  for  any  Member  to  call  my  attention  to  any  statement  I  thus 
make  that  is  not  sustained  by  the  record.  I  have  one  more  suggestion 
I  want  to  make  before  I  enter  upon  the  discussion  of  these  articles, 
and  that  is  this.  Is  the  gentleman  from  Florida  present  who  intro- 
duced the  articles? 

Mr.  Gaines  of  Tennessee.  He  was  here  a  moment  ago. 

Mr.  Lloyd.  I  will  get  him. 
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BT7BDE17    OF    PROOF. 

Mr.  LiTTLEFiEiiD.  While  he  is  coming  in,  I  will  state  the  burden 
of  proof.  I  suppose  the  first  thing  we  need  to  determine  upon  when 
we  weigh  and  applj^  this  testimony  is  the  burden  of  proof — the  bur- 
den of  proof  that  will  rest  upon  the  House  when  it  stands  before  the 
Senate  for  the  purpose  of  sustaining  these  articles.  I  do  not  agree 
with  some  of  my  distinguished  friends  as  to  the  basis  upon  which 
I  should  act  in  voting  upon  these  articles.  I  do  not  feel  at  liberty  to 
vote  for  any  of  these  articles,  unless  I  am  satisfied  that  the  record  as 
it  is  now  establishes  the  truth  of  the  allegation  beyond  a  reasonable 
doubt.  Now,  I  do  not  think  there  is  any  question  about  that.  On 
that  point  I  think  the  law  is  all  one  way. 

"  On  trials  of  impeachment  the  rules  of  evidence  are  the  same  as 
prevail  in  criminal  trials  before  the  ordinary  courts  of  law. 

"The  same  quantum  of  proof  is  required  to  warrant  conviction, 
hence  the  guilt  of  the  accused  must  be  established  beyond  a  reason- 
able doubt."  (Am.  &  Eng.  Enc.  of  Law,  Vol.  XV,  p.  1070;  Story  on 
the  Constitution,  p.  798;  Cushing's  Law  and  Practice,  Leg.  Assem.,  p. 
2569;  State  v.  Berckley,  64  Ala.,  p.  599;  State  v,  Hastings,  37  Nebr., 
p.  96;  State  v.  Tally,  102  Ala.,  p.  25:  State  v.  Kobinson,  111  Ala., 
p.  482.) 

I  have  examined  all  of  these  cases  and  they  are  absolutely  uniform. 
T  know  of  no  authoritv  the  other  way,  so  I  start  with  the  proposition 
that  we  must  establish  the  truth  of  these  allegations  beyond  a  rea- 
sonable doubt.  So  far  as  I  am  concerned  I  will  not  vote  to  sustain 
any  charge  unless  I  believe  that  the  evidence  as  it  stands  before  us, 
giving  due  consideration  to  its  weight  and  a  proper  construction  to 
it,  would  require  the  Senate  to  hold  beyond  a  reasonable  doubt  that 
the  article  was  sustained.  We  should  bear  in  mind,  also,  the  further 
consideration  which  makes  caution  imperative,  and  that  is,  it  is 
morally  certain  that  this  case  will  be  weaker  rather  than  stronger 
when  the  testimony  is  subjected  to  the  test  of  legal  admissibility 
and  is  met  by  the  full  defense. 

Other  Members  suggest,  I  think,  that  we  will  vote  upon  these 
propositions  and  let  the  Senate  say  that  we  are  simply  a  grand  jury 
to  find  probable  cause.  That  is  not  my  view  of  the  basis  upon  which 
a  Member  should  act  under  the  circumstances.  I  could  not  urge 
upon  the  Senate  favorable  action  on  an  article  that  I  did  not  believe 
was  sustained  beyond  a  reasonable  doubt.  I  can  not  by  my  vote 
place  any  other  Member  in  a  position  where  he  would  be  required 
to  thus  urge  an  unsupported  article.  So  I  proceed  with  the  discus- 
sion upon  the  basis  and  assumption  that  the  evidence  must  satisfy 
us  beyond  a  reasonable  doubt.  Now,  before  I  reach  a  discussion  of 
the  articles  pending,  I  want  to  call  the  attention  of  this  House  to  one 
thing.  I  understand  that  the  gentleman  from  Florida  [Mr.  Lamar] 
is  in  the  House.  I  desire  at  the  very  beginning  of  this  discussion 
to  give  the  gentleman  from  Florida  [Mr.  Lamar]  the  opportunity, 
which  I  have  no  doubt  he  will  gladly  court,  of  repudiating  an  alleged 
interview  said  to  have  been  given  by  him  durmg  the  pendency  of 
this  case,  which  in  my  judgment  does  great  violence  to  his  reputa- 
tion as  a  gentleman  and  as  an  honorable  Member  of  this  House.  I 
desire  to  clear  the  atmosphere  in  connection  with  this  discussion. 
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I  hold  in  my  hand  a  copy  of  the  Metropolis,  printed  in  Jacksonville, 
Fla.,  of  March  29,  1904,  and  this  is  the  interview  which  I  desire  to 
ffive  ray  friend  opportunity  to  repudiate.  And  first  I  may  say, 
lurther,  that  I  was  extremely  well  impressed  with  the  very  handsome 
and  able  and  eloquent  appearance  presented  by  him  when  he  intro- 
duced these  articles  originally,  and  lor  that  additional  reason  I  desire 
to  give  him  this  opportunity  of  straightening  out  this  question  in 
connection  with  this  interview.    The  interview  reads  as  follows : 

Congressman  Lamar,  according  to  the  Atlanta  (Constitution  of  yesterday,  says 
the  people  of  Florida  have  stood  Judge  Swayne  just  about  as  long  as  they  can. 
And  he  is  not  going  to  hesitate  to  tell  GongresM,  he  says.  If  some  action  is  not 
taken  giving  the  people  of  his  State  relief,  he  is  satisfied  from  preTaillng  condi- 
tions that  Judge  Swayne's  life  will  be  in  danger.  "  I  am  going  to  tell  them  the 
story  of  Gesler  and  William  Tell,  and  point  to  the  scene  in  that  solitary  bath- 
room in  Paris  where  Charlotte  Corday  found  her  victim." 

Now,  I  will  be  very  glad,  of  course — I  can  not  insist  upon  it — to 
give  my  distinguished  friend  an  opportunity  now  to  repudiate  that 
interview,  and  I.  hope  he  will  be  able  to  do  so. 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  I  will  say  this,  that  I  will  be 
as  frank  in  answering  as  the  gentleman  has  been  in  asking.  In 
Atlanta  last  spring,  Mr.  Speaker,  during  an  interview — ^it  might 
be  called  casual,  because  I  was  introduced  to  the  reporter  for  the  first 
time — a  conversation  occurred  relative  to  Judge  Swayne.  In  that 
conversation,  Mr.  Speaker,  either  upon  his  request  or  upon  my  own 
voluntary  statement,  I  do  not  know  which,  nor  do  I  think  it  is 
material,  I  cited  somewhat  the  conditions  in  Florida  in  relation  to 
this  impeachment  and  relating  to  Judge  Swayne.  So  far  as  any 
language  quoted  by  the  reporter  imputes  me,  Mr.  Speaker,  any  state- 
ment that  Judge  Swayne  s  life  was  in  any  danger,  it  is  absolutely 
incorrect.  I  am  not  in  the  habit  of  repudiating  a  newspaper  inter- 
view. As  a  general  rule  they  are  correct.  What  I  said  to  that 
reporter  was  this,  that  if  these  proceedings  in  the  House,  after  full 
inquiry,  culminated  in  nothing,  then  it  would  be  because,  in  my 
opinion,  the  House  of  Representatives  did  not  understand  the  coa-  ; 
ditions  in  Florida  and  Judge  Swayne's  relation  to  that  people  as  I 
understand  them;  that  I  looked  upon  him  as  utterly  corrupt  and 
utterly  tyrannical,  the  most  lawless  man  in  the  State  of  Florida. 
And  I  said,  further,  that  from  my  place  in  the  House  of  Repre- 
sentatives, not  from  that  hotel  in  which  I  was  then  speaking — that 
being  substantially  tlie  only  mistake  the  reporter  made,  limiting  the 
conversation  to  what  I  intended  to  say,  as  being  made  at  that  par- 
ticular time,  and  the  further  mistake  that  I  considered  Judge 
Swayne's  life  was  in  danger — except  as  to  these  two  mistakes,  I 
stated — and  I  repeat  it  upon  this  floor  and  I  intended  to  repeat  it  in 
my  speech  upon  the  merits  of  this  case — ^that  if  nothing  appealed  to 
Judge  Swayne,  neither  law  nor  humanity,  in  his  own  lawle.ss  career. 
then  1  would  point  out  to  him  the  fact  that  because  of  his  arbitrary 
and  tyrannical  acts  there  might  result  from  some  ill-ordered  or  some 
vengeful  brain,  who  had  suffered  at  his  hands,  some  personal  violence 
to  him.  And  I  shall  repeat  that  statement,  and  I  repeat  it  here,  if 
that  is  what  the  gentleman  wants  to  know  with  a  view  to  criticiz- 
ing me. 

Mr.  LiTTLEFiELD.  I  dcsire- 


Mr.  Lamar  of  Florida.  Let  me  complete  my  statement. 
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Mr.  LiTTLEFiELD.  Certainly. 

Mr.  Lamar  of  Florida.  I  have  no  objection  to  any  fair  criticism 
of  that  language,  but  consider  it  as  delivered  from  my  place  in  the 
presence  of  the  House  of  Representatives.  And  I  point  to  the  con- 
clusion of  the  report  of  a  majority  of  the  Judiciary  Committee  of 
this  House  upon  Judge  Swayne's  conduct  in  Florida,  and  this  is  the 
language  in  which  they  close  it. 

It  is  vitally  necessary  to  maintain  the  confidence  of  the  people  in  the  judi- 
ciary. A  weak  executive,  or  an  inefficient  or  even  dishonest  legislative  branch 
may  exist,  for  a  time  at  least,  without  serious  injury  to  the  perpetuity  of  our 
free  institutions,  but  if  the  people  lose  faith  in  the  judicial  branch,  if  they 
beeonae  convinced  that  justice  can  not  be  had  at  the  hands  of  the  judges 


Now  mark  this  language.  I  do  not  intend  to  speak  disrespectfully 
to  the  gentleman,  but  I  say  to  him,  mark  this  language — 

the  next  step  will  be  to  take  the  administration  of  the  law  into  their  own  hands 
and  do  justice  according  to  the  rule  of  the  mob,  which  is  anarchy,  with  which 
freedom  can  not  coexist. 

Also,  I  repeat  that  language ;  I  repeat  it  in  parallel  columns  with 
my  own,  and  I  can  not  say  any  more  in  my  remarks  than  is  there 
said  by  high  Members  of  this  House;  and  I  reassert  my  language 
from  this  place. 

Mr.  LiTTLEFiELD.  I  beg  the  gentleman's  pardon.  Do  I  understand 
him  to  say  that  the  interview  that  I  have  quoted  is  his  lang^uage? 

Mr.  Lamar  of  Florida.  I  have  stated  to  you  what  I  said  in  the 
interview. 

Mr.  Palmer.  Well. 

Mr.  LrrrLEFiELD.  Well! 

Mr.  Palmxr.  He  does  not  have  to  be  cross-examined. 

Mr.  LrrriiEriEiiD.  Do  you  have  any  interest  in  this  controversy? 
Have  you  entire  charge  of  this  transaction  ? 

Mr.  Palmer.  Not  any  more  than  you  have. 

Mr.  Ltttlefieli).  Have  you  entire  charge  of  this  transaction  ? 

Mr.  Palmer.  Not  the  slightest,  and  I  do  not  care  one  bawbee  what 
becomes  of  it. 

Mr.  Littletield.  You  do  not  care  a  bawbee?  That  is  shown  by 
the  way  that  you  have  taken  charge  of  the  entire  case.  I  do  not  care 
to  press  the  gentleman  if  it  is  not  agreeable  for  me  to  ask  him  con- 
cerning this  suggestion. 

Mr.  Lamar  of  Florida.  It  is  entirely  agreeable  to  me  for  you  to 
interrogate  me. 

Mr.  Littlefibld.  Then  I  will  ask,  in  substance,  did  you  give  this 
interview? 

I  am  gong  to  tell  them  the  story  of  Gesler  and  William  Tell,  and  point  to 
the  Bcene  in  that  solitary  bathroom  in  Paris  where  Charlotte  Corday  found  her 
victim. 

I  understand  you  say  that  you  did? 

Mr.  Lamar  of  Florida.  I  rerterate  that  language ;  I  used  it. 
Mr.  LrrTLETiELD,  You  reiterate  that  language? 
Mr.  Lamar  of  Florida.  Let  me  reiterate  it,  and  give  it  in  my  own 
-way,  and  not  in  yours. 

Mr.  LiTTLEFiELD.  Let  me  go  a  little  further. 

Mr.  Lamar  of  Florida.  You  asked  me  a  question ;  let  me  answer. 

Mr.  LiTTLEFiELD.  Certainly. 
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Mr.  Lamar  of  Florida.  I  say  this  here.  It  almost  looks  like  reduc- 
ing the  question  from  the  sublime  to  the  ridiculous,  in  such  a  proceed- 
ing as  this,  to  allude  to  a  celebrated  proceeding  that  happened  onoe 
in  the  Virginia  house  of  burgesses.  I  used  that  language,  as  reported, 
pointing  out  that  Charles  Swayne  was  the  most  lawless  man  in  the 
State  oi  Florida ;  that  in  the  whole  world  it  has  occurred  to  men  in 
all  stations  of  life — oflScial  as  well  as  unofficial — to  meet,  in  the  course 
of  a  tyrannical  career,  some  rebuke.  If  it  did  not  come  from  consti- 
tuted authorities,  it  came  from  some  ill-regulated  mind,  or  some  man 
that  was  carried  away  with  the  passion  of  a  victim  of  oppression, 
and  that  such  a  man  met  the  fate  of  tyrants;  and  I  submit  it  to  this 
House  that  this  language  is  not  capable  of  being  misconstrued  by 
anyone  here.  I  deny  that  there  is  any  suggestion  oi  violence  to  Judge 
Swayne  about  that,  and  the  very  fact  that  he  has  lived  in  that  State 
so  long  in  his  lawless  career  is  a  refutation  of  the  suggestion  that  he 
is  in  any  danger  in  the  State  of  Florida.  He  is  as  safe  in  that  State 
as  he  would  be  in  the  State  of  Maine. 

And  yet,  sir,  we  are  the  victims  of  his  unjudicial  career  and  you 
are  not.  And  if  I  wanted  to  couple  a  large  matter  with  a  small  one — 
small  by  comparison,  large  as  I  deem  this  matter  to  be — I  would  say, 
varying  the  language,  as  Mr.  Henry  said : 

Caesar  had  his  Brutus ;  Charles  the  First,  his  Cromwell ; 

And  should  some  one  venture  to  suggest  that  it  is  treason,  I  would 
say: 

And  Charles  Swayne  may  profit  by  their  example. 

Now,  sir,  if  I  wished  to  descend  from  the  grand  and  the  sublime  to 
the  ridiculous,  for  it  is  almost  that  to  couple  these  two  remarks  and 
these  two  proceedings,  I  could  say  that.  I  will  say  that  there  was 
never  anything  in  my  mind  to  suggest  any  violence  to  Jud^e  Swayne. 
It  is  foreign  to  my  nature;  it  is  foreign  to  my  State;  and  in  proolf  of 
that  I  point  to  the  fact  that  he  has  lived  secure  in  that  State,  with 
perfect  immunity,  for  many  years,  despite  the  fact  that  this  House 
has  made,  as  a  basis  in  part  of  his  impeachment,  his  cruel,  his  out- 
rageous, and  his  vindictive  treatment  of  the  citizens  of  Florida.  I 
hope  that  will  satisfy  the  gentleman.  [Applause  on  the  Democratic 
side.] 

Mr.  LiTFLEFiELD.  I  sav  it  satisfies  me ;  but  I  will  go  further  and  say 
that  it  grieves  me.  and  I  profoundly  regret  that  a  Member  of  the 
House  treats  the  incitement  to  assassination  and  murder  in  the  public 
prints  as  a  trivial  proposition  and  justifies  it  upon  this  floor.  I  say 
I  profoundly  regret  it.  I  shall  not  characterize  it,  I  shall  not  go  so 
far  as  to  suggest  even  that  it  mav  indicate 

Mr.  EoBixsoN  of  Arkansas.  ^Vill  the  gentleman  vield  for  a  ques- 
tion ? 

Mr.  LiTTLEKiELD.  Yes. 

Mr.  Robinson  of  Arkansas.  Do  you  assert,  in  view  of  the  state- 
ment made  by  the  gentleman  from  Florida  [Mr.  Lamar],  that  he  jus- 
tifies assassinatidn ?     Do  vou  make  that  statement? 

Mr.  LiTTLEFiELD.  I  sav  this:  We  all  understand  the  English  lan- 
guage, and  I  suppose  the  people  of  Florida,  for  whose  benefit  I  infer 
this  interview  was  given  and  published  in  Florida,  can  read  the  Eng- 
lish language  and  understand  its  purport;  and  I  protest  here  and 
now — I  will  tell  you  what  I  am  thinking  of — I  protest  here  and  now 
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against  the  suggestion  that  any  language  that  is  put  in  the  public 
print  and  read  by  the  common  people  that  urges  assassination  or  is 
an  incitement  to  murder  is  trivial  in  its  character. 

Mr.  Lamar  of  Florida.  May  I  interrupt  the  gentleman  a  moment? 

Mr.  LiTTLEFiELD.  Ycs;  certainly. 

Mr.  Lamar  of  Florida.  I  would  think  that  the; 

Mr.  LrrTLEFiELD.  Let  me  go  a  little  bit  further.  I  will  concede 
that  the  gentleman  in  his  place  in  this  House  reiterates  the  language 
that  means  that,  and  then  says  here  that  he  did  not  mean  it 

Mr.  Lamar  of  Florida.  The  gentleman  from  Maine,  I  will  not  say 
intentionally,  but  certainly  almost  blindly,  misapprehends  what  I 
said  upon  the  floor  of  this  House.  What  I  said  had  no  relation  to 
the  question  whether  crime  was  trivial.  That  was  not  the  way  in 
which  I  used  the  word  trivial.  I  said  it  was  almost  trivial  to  com- 
pare the  impeachment  of  Judge  Swayne  and  the  language  that  I 
used  toward  him,  not  which  I  used  for  that  publication,  but  which  I 
said  to  the  reporter  that  I  would  use  on  the  floor  of  this  House  from 
my  place — I  said  that  was  almost  trivial  compared  with  the  moment- 
ous question  concerning  which  the  other  language  was  used. 

Mr.  LrrTLEriELD.  Whether  the  comparison  of  the  impeachment  of 
Judge  Swajme 

Mr.  Lamar  of  Florida.  Let  me  finish  what  I  am  saying. 

Mr.  LriTLEFiBLD.  Yes ;  go  ahead. 

Mr.  Lamar.  I  saj  this,  and  I  hope  the  gentleman  will  not  misunder- 
stand me.  I  am  willing  to  have  him  take  my  language  and  debate  it 
fairly,  but  in  the  use  of  my  language  I  trust  that  he  will  not  construe 
it,  impute  the  meaning  to  it,  or  in  any  way  suggest  that  my  language 
was  intended  to  encourage  any  violence  toward  Judge  Swayne,  be- 
cause if  he  did — ^I  will  not  impute  it  to  the  gentleman  now,  but  I 
say  if  he  did,  or  if  any  other  Member  on  the  floor  of  this  House  did — 
I  would  denounce  it  as  a  malicious  falsehood,  because  my  language 
was  not  susceptible  of  that  construction. 

Mr.  LiTTLEFTELD.  The  gentleman's  denunciation  disturbs  nobody 
after  the  exhibition  he  has  made.  So  far  as  that  is  concerned,  I  will 
simply  say  this,  if  the  gentleman  thinks  this  statement  can  be  sus- 
tained and  will  receive  credit  with  intelligent  people,  I  will  concede 
that  when  he  uses  this  language,  which  he  has  now  confirmed — 

I  am  going  to  tell  you  the  story  of  Gesler  and  William  Tell,  and  point  to  the 
Bcene  In  that  solitary  bathroom  in  Paris  where  Charlotte  Corday  found  her 
victim — 

I  will  concede  that  he  well  says  that  he  desires  to  be  understood,  and 
that  I  so  understand  him,  that  he  did  not  intend  to  encourage  assas- 
sination or  to  incite  murder;  but  I  will  at  the  same  time  say  that  un- 
fortunately for  him — I  am  assuming  that  he  is  entirely  sincere,  but  I 
will  at  the  same  time  say — that  the  ordinary  citizen  of  the  United 
States,  I  am  sorry  to  say,  would  so  construe  it;  and  it  is  for  that 
reason  that  the  language  does  great  violence  to  the  character  of  the 
distinguished  gentleman  from  Florida.  Now,  I  hope  in  the  further 
discussion  of  this  matter 

Mr.  Gaixes  of  Tennessee.  Will  the  gentleman  yield  to  me  for  a 
c|uestion  ? 

Mr.  LrrTLEFiELD.  No;  I 

Mr.  Gaines  of  Tennessee.  I  wanted  to  ask  the  gentleman  if  this 
nnatter  that  he  has  read  is  in  the  record  in  this  case? 
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Mr.  LiTixEFiELD.  Have  I  said  that  it  was? 

Mr.  Gaines  of  Tennessee.  Then  why  does  not  the  gentleman  try  it 
on  its  merits  and  not  try  to  drag  in  a  wrangle  by  outside  parties  ? 

Mr.  LiTTLEFiELD.  Is  the  gentleman  from  Tennessee  disturbed  i 

Mr.  Gaines  of  Tennessee.  I  have  good  reason  to  be  disturbed.  The 
^ntleman,  the  other  day.  was  kicking  because  some  Member  went  out- 
side of  the  record. 

Mr.  LiTTLEFiELD.  There  is  no  telling  what  you  will  reach  when  you 
bore  deep  enough.    [Laughter.] 

Mr.  Gaines  of  Tennessee.  The  gentleman  from  Maine  has  charged 
the  gentleman  from  Pennsylvania  with  bringing  in  unjust  suspicions 
outside  of  the  testimonv. 

Mr.  LiTTLEFiELD.  Is  the  gentleman  from  Tennessee  disturbed  ? 

Mr.  Gaines  of  Tennessee.  I  am  disturbed  in  my  confidence  in  the 
gentleman's  f airmindedness.  [Laughter.  ]  I  esteem  the  f airminded- 
ness  of  the  gentleman  very  much. 

Mr.  LiTi'LEFiELD.  I  appreciate  the  good  opinion  of  the  gentleman 
from  Tennessee,  and  I  hope  that  I  may  have  it. hereafter. 

Mr.  Gaines  of  Tennessee.  The  gentleman  will  have  to  improve  very 
inuch.    [Laughter.] 

Mr.  LiTTLEFiELD.  That  furnishes,  of  course,  for  me  a  very  high 
ideal  to  attain,  but  I  will  do  the  best  I  can.  [Laughter.]  Xow,  Mr. 
Speaker,  I  call  attention  simply  to  some  things  that  have  been  relied 
upon  thus  far  in  the  discussion  that  do  not  now  appear  in  this  case. 
Tnere  are  something  like  five  charges.  There  is  the  charge  in  rela- 
tion to  the  false  certificate ;  there  is  a  charge  in  relation  to  the»private 
car;  there  is  the  Belden  case  and  the  Davis  case  and  the  O'Neal  case- 
When  we  started  in  this  investigation,  and  when  the  committee 
made  its  report,  there  was  what  is  known  as  "  the  Hoskins  case." 
Nearly  one-third  of  this  case,  as  now  printed,  related  to  the  Hc^skins 
case.  That  the  gentleman  from  Pennsylvania  relied  upon  in  his  re- 
port, and  when  he  came  to  make  his  final  speech  in  support  of  the 
resolution  of  impeachment  he  again  relied  upon  it.  There  never  was, 
in  the  beginning,  any  more  than  there  is  now,  any  evidence  to  sustain 
the  allegations  m  relation  to  the  Hoskins  case,  and  yet  the  majority 
of  the  committee  used  this  language  in  their  report: 

Tbe  whole  disgraceful  perversion  of  law  and  Justice  was  made  possible  \ij 
the  eomplaisancy,  stupidity,  or  worse,  of  Judge  Swayne.  who  lent  himself  to  a 
conspiracy  to  ruin  an  honest  man  by  aiding  the  conspirators  In  every  way  in  his 
power. 

Kow,  I  submit  that  that  is  a  very  grave  assertion. 

If  the  record  in  this  case  sustains  it  this  is  one  of  the  most  serious 
ehai-ges  made  against  Judge  Swayne.  We  have  the  committee  com- 
ing here  to-day  without  reporting  any  articles  on  that  charge  made 
in  the  report.  I  say  there  is  no  evidence  now,  and  that  there  never 
was  iuiy  tnidence,  that  justified  the  assertion  by  the  committee,  and 
I  rely  upon  the  statement  of  the  gentleman  from  Pennsylvania  for 
the  proof  of  that  assertion. 

On  Xovcjnber  28  the  distinguished  gentleman  from  Pennsylvania, 
during  the  hearings,  when  they  were  taking  the  additional  testimony, 
used  this  language  in  connection  with  that  charge: 

Mr.  Palmfr.  There  was  no  allegation  that  .Tndge  Swayne  knew  auyi:Uing 
about  tlii.s  alle^pjetl  conspinRy  hetwoon  OiUionii.  Boone,  and  Tnnisou  at  all- 
There  is  no  testimony  of  that  kind  nnd  no  evidence  based  on  It. 
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He  stated,  on  November  28,  that  there  was  no  foundation  for  the 
charge,  that  there  was  no  testimony  connecting  Judge  Swayne  with 
it,  and  yet  when  the  impeachment  resolution  was  j)ending  before  this 
House,  about  two  weeks  hiter,  the  gentleman  from  Pennsylvania  used 
the  sam£  language : 

The  whole  disgraceful  iHTversIou  of  hiw  and  jiistii(»  was  niJide  possible  by 
the  coniplaisiuicy,  stupidity,  or  worse,  of  Jiidj^e  Swayne.  who  lent  himself  to  a 
conspiracy  to  niin  an  honest  man  by  aidiiij;  the  eonspiratnrs  in  every  way  in 
his  power. 

Now,  it  does  not  seem  to  me  that  it  was  proper,  right,  or  fair  for 
a  majority  of  the  committee  to  insist  upon  a  charge  that  must  have 
been  known  to  be  without  foundation  for  the  purpose  of  securing  the 
passage  by  the  House  of  the  resolution  of  impeachment,  a  charge  that 
was  admitted  by  the  chairman  of  the  committee  to  be  without  founda- 
tion l)efore  his  speech  in  support  of  that  resolution  was  made  upon 
the  floor. 

I  think  the  Members  of  tins  House,  if  thev  can,  should  divest  their 
minds  of  all  of  the  evidence  in  this  case  involved  in  the  Hoskins  case, 
either  in  the  record  or  in  the  suggestion  just  made  by  my  distin- 
guished friend,  the  gentleman  from  Pennsylvania  [Mr.  Palmer  J ,  this 
afternoon,  in  which  he  referred  to  the  Hoskins  contempt  case  as  a 
reason  why  Judge  Swayne  should  be  prejudiced  in  the  estimation  of 
the  Members  of  the  House,  because  neither  of  these  cases,  according 
to  the  concession  of  my  distinguished  friend,  ever  were  or  now  are 
sustained  by  th6  evidence  in  this  record.  I  do  not  know  why  they 
were  insisted  upon  on  the  13th  of  December,  when  this  statement 
was  made  by  my  distinguished  friend  on  the  28th  day  of  November. 
But  they  were.  I  desire  to  call  the  attention  of  the  House  to  the 
fact  that  that  may  be  one  of  the  illustrations  of  the  use  of  propo- 
sitions here  and  evidence  here  not  germane  to  pending  articles  for 
the  purpose  of  inflaming  the  passions  and  poisoning  the  minds  of 
Members  of  the  House  against  the  man  who  stands  before  them,  en- 
titled at  their  hands  to  fair  consideration. 

FALSE  CBBTIFICATES. 

The  first  charge  that  we  find  in  these  articles  reported  by  the 
committee  is  the  charge  relating  to  the  false  certificates.  I  shall 
urge  no  man  either  to  vote  for  6t  against  that  charge.  I  call  atten- 
tion to  this  significant  fact,  that  that  charge  now  appears  first  in 
the  list  of  articles.  I  believe  that  the  order  was  changed  from  last 
to  first  for  a  purpose.  Heretofore  in  the  discussion,  when  the  rcvso- 
lution  of  impeachment  was  being  urged,  the  false  certificate  was  the 
last  charge,  and  until  these  articles  were  reported  to  the  House  the 
other  day  it  still  remained  the  last  charge;  out  the  chairman  at  the 
last  meeting  of  the  committee  to  prepare  articles  was  given  the 
privilege  oi  arranging  the  order  to  suit  himself,  and  when  he  ar- 
ranged the  order  he  made  the  false-certificate  charge  the  first  and 
not  the  last  in  the  list.  My  opinion  is,  Mr.  Speaker,  that  it  was 
made  first  because,  I  think,  my  distinguished  friend  knows  that  many 
of  us  on  the  committee  never  will  vote  for  any  of  the  other  articles. 
and  he  hopes  that  we  may  vote  for  this  article.  I  believe  that  it  is 
made  or  attempted  to  be  made  the  vehicle  of  carrying  through  some 
of  the  other  charges  and  sustaining  them  as  articles  of  impeachment. 
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Now,  whether  under  these  circumstances,  although  as  the  case  stood 
when  we  acted  upon  the  resolution  of  impeachment  I  voted  for  im- 
peachment upon  that  ground,  when  I  feel  that  this  article  is  being 
used  for  that  purpose — which,  it  seems  to  me,  is  a  sinister  purpose— 
I  shall  feel  it  mv  dutv  to  still  vote  for  that  article,  I  reserve  for 
future  considei-ation,  so  far  as  I  am  concerned,  especially  m  view 
of  the  fact  that  we  all  know,  notwithstanding  the  statement  of  my 
distinguished  friend,  or  all  feel  morally  certain,  that  many  honorable 
and  high-minded  judges  have  construed  the  law  in  this  I'espect  as  it 
has  been  construed  by  Judge  Swayne.  Facts  tending  to  establish 
that  have  been  made  public  since  adopting  the  resolution  of  im- 
peachment. Moreover,  the  discussion  may  develop  facts  that  will 
compel  a  change  of  opinion  on  this  article. 

Further,  altliough,  as  that  case  was  presented  to  the  ctMnmittee 
and  as  it  was  before  the  House  w  hen  we  acted  upon  it  before,  in  my 
judgment  it  presented  a  case  that  would  justify  impeachments  we 
all  know  that  when  it  reaches  the  Senate  of  the  United  States,  at 
that  time  it  will  be  open  to  Judge  Swayne,  in  response  to  that  charge, 
to  give  his  reasons  and  make  his  answer  thereto.  And  I  suppose 
many  Membei-s  of  this  House  feel  as  I  feel,  that  the  probabilities 
all  are  that  Avhen  those  reasons  are  given  the  Senate  ox  the  United 
StatCvS  will  not  be  satisfied  beyond  a  reasonable  doubt.  Now,  owing 
to  these  considerations,  and  the  fact  that  in  mv  judgment  this  article 
is  made  the  vehicle  for  the  purpose  of  inducing  votes  for  other 
propositions,  I  say  I  may  conclude  when  we  reach  that  to  vote  even 
agamst  this  article.  I  am  not  going:  to  urge  any  man  to  vote  for  this 
article  in  relation  to  the  false  certificate,  nor  do  I  urge  any  man  to 
vote  against  it,  but  I  shall  simply  take  into  consideration  the  facts 
as  they  exist  at  the  time  and  exercise  my  own  judgment. 

l^SING    PRIVATK   CAR. 

Mr.  Speaker,  the  next  charge  is  the  one  relating  to  the  private  can 
and  that  involves  two  counts  or  two  articles.  Now,  what  is  the 
private-car  incident?  It  is  simply  this:  The  California  incident  oc- 
curred first  in  point  of  time,  and  of  that  I  shall  first  speak.  The 
California  incident  is  that  of  the  private  car  of  a  railroad  in  the 
hands  of  a  receiver  appointed  by  him  was  used  him  in  traveling  to 
the  Pacific  coast  and  back,  and  that  upon  that  car  there  was  a  porter 
in  the  employ  of  that  railroad  company.  Now,  that  is  the  proposi- 
tion, and  that  is  all  there  is  to  it.  There  is  no  question  but  tliat  was, 
to  that  extent,  at  the  expense  of  this  railroad  company.  The  sug- 
gestion made  by  my  distinguished  friend,  the  gentleman  friHn  Penn- 
sylvania [Mr.  Palmer],  inadvertently,  I  hope,  that  the  trip  to  Guven- 
court,  Del.,  for  instance,  or  the  trip  to  the  Pacific  coast,  if  you  please, 
are  charged  up  to  this  railroad  to  the  amount  of  $500.  must  have 
l)een  an  inadvertence,  because  there  is  not  a  .syllable  of  testimony  in 
this  case,  there  is  not  a  line  in  this  record,  to  establish  any  such  fact 

Mr.  Palmer.  I  beg  your  pardon ;  I  did  not  say  any  such  thing. 

Mr.  LiTTLEFiELD.  1  beg  tne  gentleman's  pardon ;  I  made  a  note  of 
what  he  said,  and  I  do  not  propose  to  misquote  him. 

Mr.  PALSfEB.  I  said  this,  that  if  the  trip  had  been  taken  by  a  pri- 
vate perscm  it  would  have  amounted  to  three,  four,  or  five  hundred 
dollars. 
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Mr.  LiTTLEFiEU).  I  thank  the  gentleman:  I  misunderstood  him  if 
that  is  the  fact.    There  is  no  evidence  in  this  case  to  show  that  this 


expense  per  se 

Mr.  Palmer.  You  will  excuse  me ;  I  understand  the  case  we  have 
on  trial  here  is  Judge  Swayne:  I  am  not  being  tried,  as  I  under- 
stand it. 

Mr.  LmrLEFiELD.  I  suppose  in  order  for  me  to  develop  this  case  it 
will  be  necessary  to  call  attention  to  the  report  of  the  committee  and 
that  I  w*ill  be  allow-ed  to  call  attention  to  some  things  the  distin- 
guished gentleman  has  said.  Can  it  be  intimated  that  the  gentle- 
man who  is  prosecuting  these  charges  can  stand  here  and  state  what 
this  record  shows  and  when  I  attempt  to  simply  show  what  it  does 
not  show  I  can  not  call  attention  to  that  fact?  Ts  that  to  be  sug* 
gested?    If  it  is,  I  might  as  well  take  my  seat  now. 

Mr.  Palmer.  You  said  in  the  beginning  that  if  yon  made  a  mis- 
take you  would  be  obliged  if  some  one  would  call  you  attention  to  it. 

Mr.  LiTTLEFiELD.  T  thank  you. 

Mr.  Palmer.  And  I  called  vour  attention  to  a  statement  which 

«  

was  not  made  in  the  record  and  which  I  did  not  make. 

Mr.  LiTTLEFiELD.  T  Understand  the  suggestion ;  I  so  understood  the 
gentleman. 

Mr.  Palmier.  Then  peace  reigns  again. 

Mr.  LrrrLEFTELD.  Certainly ;  and  it  is  not  the  peace  of  Warsaw 
that  results  in  death.  Peace  reigns.  I  refer  now  to  this  extract  from 
the  allegation  of  the  article  relating  to  the  private  car:  "And  was 
provided  with  a  conductor  or  porter  at  the  cost  and  expense  of  said 
railroad  company,  and  w'ith  transportation  over  connecting  lines.'' 
Xow,  the  gentleman  well  knows,  and  the  record  shows  it,  that  tliis 
oar  traveled  upon  a  pass:  that  it  did  not  cost  the  Florida  Railroad  a 
cent-  He  further  fullv  well  understands  from  his  familiaritv  with 
railroad  matters  that  the  Florida  Railroad  would  have  transported 
cars  of  other  companies  precisely  the  same  as  though  Judge  Swayne 
had  not  been  transported  in  this  car,  and  it  is  puerile  to  say  in  this 
proceeding  that  that  transportation  was  in  any  sense  at  the  expense 
of  this  company. 

Mr.  Olmsted.  Mr.  Speaker,  wmII  the  gentleman  permit? 

Mr.  LrrTLEFiELD.  Certainly. 

Mr.  Oi-MSTED.  This  is  a  matter  which  seems  to  me  to  be  of  some  im- 
portance. While  T  do  not  concede  it  to  be  in  bad  taste,  though  it 
may  be,  for  a  judge  to  ride  on  a  private  car,  but  not  an  indictable 
offense,  here  is  this  proposition  involved  in  this  charge  that  the  ex- 
penses of  this  judge  on  that  car  were  ])assed  upon  by  himself  as  judge 
and  allowed  to  the  receiver  as  a  proper  expense  of  the  receiver,  and 
T  find  on  page  595  that  the  car  was  provisioned  at  the  exi)ense  of  the 
receiver,  ana  presnmabh'  that  the  cost  of  provisioning  that  car  and 
rtocking  it 

Mr.  CocKRAN  of  New  York.  What  page  are  you  reading  from? 

Mr.  Olmsted.  Page  .595 — that  the  cost  of  provisioning  this  car 
for  the  judge  and  his  friends  was  paid  out  of  the  receivership  fund 
and  presumably  passed  upon  and  ai)proved  by  the  judge  who  enjoved 
the  result  of  such  expense.  Xow,  that  is  the  reason  I  would  like 
for  vou 

Mr.  L1TTT.EFIELD.  I  would  like  to  say  this:  The  gentleman  is  en- 
Urely  correct.    I  have  no  question  but  the  provisioning  of  that  car 
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from  Guyencourl,  Del.,  back  to  Florida,  with  the  service  of  the 
porter  and  conductor,  was  paid  by  the  receiver,  but  there  is  no  evi- 
dence in  this  case  that  would  sustain  the  proposition  that  the  judge 
approved  these  items  per  se. 

Mr.  BowTE.  Will  the  gentleman  allow  me  a  question? 

Mr.  LiTTLEFiELD.  I  am  going  to  quote  the  testimony  upon  that 
point,  and  if  the  gentleman  will  defer  his  question  until  then. 

A  Member.  What  page? 

Mr.  TjirTLEFiEij).  Page  516.  Now,  the  allegation  of  the  charge  is, 
*'  The  said  Charles  Swayne,  acting  as  judge,  allowed  the  credit 
claimed  by  the  said  receiver  for  and  on  account  of  the  said  expendi- 
tures as  a  part  of  the  necessary  expenses  of  operating  said  road.'' 
Now,  I  may  be  wrong  about  that,  but  it  seems  to  me  that  the  charj 
embraces  the  proposition  that  Judge  Swayne  approved  these  specif 
expenses.  That  was  the  suggestion  the  other  day  in  the  debate.  I 
do  not  know  that  the  gentleman  intended  to  be  Understood  that  way. 
but  that  is  the  way  I  understand  the  language.  Now,  I  will  read  all 
there  is  in  this  case  on  this  point,  and  I  will  read  from  page  516. 
This  is  the  testimony  of  Mr.  Axtell,  attorney  for  the  road: 

Q.  Who  paid  for  the  provisions  of  this  car  when  they  went  to  Guy«ic<nirt, 
Del.,  to  brinj?  Jiulpe  Swayne  down  to  Jacksonville? — A.  I  think  the  rec^eiver  did- 

Q.  Who  employeil  the  men— the  condnotor  and  porter  who  went  on  the  car? — 
A.  They  were  in  his  employ. 

Q.  W^hose  employ? — A.  The  receiver's  employ. 

Q.  Then  the  railroad  company  paid  the  expense  of  that  trip,  did  they  not? — 
A.  Yes,  sir:  the  receiver  did. 

Q.  He  did  not  pay  it  out  of  his  own  pocket,  did  he? — ^A.  No,  sir;  I  do  not 
think  so.    I  never  heard  it  intimated  that  he  did. 

Q.  It  was  part  of  the  duty  of  the  court  to  pass  on  the  receiver's  accounts, 
was  it  not? — A.  Yes,  sir. 

Q.  And  if  he  made  an  expenditure  of  that  kind  the  court  would  naturally 
pass  upon  it,  would  he  not? — A.  The  court  would  pass  upon  all  his  expendi- 
tures, that  among  them ;  yes.  sir. 

T  have  no  question  but  that  when  the  receiver  returned  his  account 
he  charged  the  whole  month's  pay  for  this  porter  and  the  whole 
month's  pay  for  the  conductor,  and  1  have  no  doubt  that  the  provi- 
sions may  have  ffone  into  the  provision  bill.  But  there  has  not  yet 
been  produced  any  evidence  or  any  suggestion  of  evidence  that  these 
items  as  items  were  ever  approved  by  Judge  Swayne. 

Mr.  Bowie.  I  desire  to  ask  the  gentleman  from  Maine  [Mr.  "Little- 
field]  if  the  real  gravamen  of  this  particular  charge  is  tiiat  in  accept- 
ing courtesy,  or  whatever  you  choose  to  term  it,  from  the  receiver,  all 
of  whose  accounts  he  had  passed  upon,  those  that  were  disputed  as 
well  as  those  that  were  undisputed,  it  did  not,  at  leasts  imply  some 
sort  of  an  obligation? 

Mr.  LiTTLEFiELD.  That  is  true.  That  is  a  very  proper  sugrgestioa. 
and  I  will  say  tliis.  There  is  not  a  syllable  in  this  record,  there  is 
not  a  line  of  testimony,  there  is  not  a  hint  from  any  witness — and  if 
I  overstate  this  I  would  thank  any  gentleman  to  call  my  attention  to 
it  from  the  record — there  is  not  a  syllable  of  testimony  that  Judge 
Swayoie's  action  in  any  respect  was  influenced  in  any  way  or  at- 
tempted to  be  influenced  by  this  favor  extended  to  him  by  the  re- 
ceiver. If  there  is  any  such  evidence  I  have  overlooked  it,  and  I 
would  thank  anybody  to  call  my  attention  to  it  before  I  get  through, 
inasmuch  as  I  would  be  very  glad  to  correct  it. 
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Mr.  Stanley.  Is  not  that  exactly  tlie  defense  that  Lord  Bacon 
made  when  accused  of  accepting  improper  courtesies? 

Mr.  LnTLEFiELD.  Judge  Bacon's  offense  was  a  crime  per  se.  He 
accepted  the  bribe.  There  is  no  pretense  that  this  was  in  any  sense 
a  bribe.  There  is  absolutely  no  parallel  between  the  cases.  I  think 
that  Judg:e  Swayne  ought  not  to  have  used  the  car.  I  do  not  think 
that  any  judge  under  uiose  circumstances  should  have  used  it.  Of 
course,  it  may  have  been  that  if  this  car  was  not  used  by  him  it 
would  probably  have  been  lying  on  the  siding.  But  that  does  not 
make  it  a  proper  thing.  This  charge  is  11  years  old.  It  existed  in 
1893.    It  is  stale. 

Mr.  Cooper  of  Wisconsin.  I  would  like  to  ask  the  gentleman  from 
Maine  [Mr.  Littlefield]  a  question. 

Mr.  Littlefield.  Certainly. 

Mr.  Cooper  of  Wisconsin.  The  principle  involved  here  seems  to  be 
embodied  in  this  question  and  the  answer  to  it.  The  increase  in  the 
expenses  of  the  receiver  lessens  the  dividends  of  the  creditor,  and 
Jud^e  Swayne  said  he  has  a  right  to  increase  the  expenses  of  the 
reiver  by  the  amount  of  food  and  edibles  eaten  and  used  by  his 
wife's  sister,  her  husband,  and  his  wife  and  himself,  and  to  that  ex- 
tent lessen  the  dividends  of  the  company,  and  he  had  the  right  to  do 
it  as  a  matter  of  law.    Does  the  gentleman  sustain  that  proposition  t 

Mr.  LiTTLEFiEu>.  Judge  Swayne  did  not  so  state  tiie  law.  That  is 
the  proposition  of  the  gentleman  from  Pennsylvania  [Mr.  Palmer]. 
If  he  will  refer  to  the  record  he  will  find  what  Judge  Swayne  did 
say. 

Here  is  Judge  Swayne's  last  word  in  the  additional  testimony  be* 
fore  the  committee.  The  judge  says  in  his  last  statement,  when 
asked: 

And  you  fancied  you  had  the  right  to  use  the  property  of  any  of  the  railroadd 
that  were  in  the  hands  of  the  court  whenever  you  pleased — 

By  the  way,  this  is  Mr.  Palmer's  cross-examination,  my  friend  for 
the  prosecution,  perfectly  legitimate  and  proper. 

And  you  fancied  you  had  the  right  to  use  the  property  of  any  of  the  railroads 
that  were  in  the  hands  of  the  court  whenever  you  pleased  without  rendering 
any  compensation  to  the  railroad  for  it?     (596) 

Now,  that  meets  your  precise  question.    Judge  Swayne  answered : 

I  would  not  say  so. 

Of  course,,  I  know  that  my  friend  says  that  he  did  not  say  that,  but 
this  is  the  record. 

Mr.  Palmer.  Will  the  gentleman  say  what  he  did  use  the  car  for  f 

Mr.  Littlefield.  I  have  just  read. " 

Mr.  Palmer.  Will  he  say  why  it  was  that  he  did  use. the  car? 

Mr.  LiTTLEFiEii).  He  said  the  receiver  said  that  it  was  as  well  being 
used  as  lying  there  resting,  and  under  those  circumstances  he  used  it. 
Now,  mark  you,  I  do  not  approve  that. 

Mr.  Fowler.  Now,  while  the  car  might  be  lying  there  resting,  and 
therefore  it  might  as  well  be  in  use,  can  you  say  what  expense  was 
incurred  in  the  feeding  of  8  or  10  people,  say,  for  2  weeks  ? 

Mr.  Littlefield.  Oh,  it  was  not  used  two  weeks — about  five  days ; 
but  that  does  not  make  any  difference. 
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Mr.  ^Marshall.  In  order  to  clear  this  matter  up,  is  it  not  a  fact 
that  Judge  Swayne  did  pay  for  the  provisions,  with  the  exoe^ion  of 
a  few  wines,  on  the  trip  that  he  maoe  on  that  car  to  California  i 

Mr.  LrrTLEFiELD.  Yes. 

Mr.  Mabshaix.  Including  the  provisions  for  their  living  thane  i 

Mr.  LiTTLEFiELD.  Yes. 

Mr.  Mabshaix.  And  this  question  of  the  provisions  is  purely  for 
the  trip  to  Guyenoourt.  Del.  ? 

Mr.  LiTTLBFiELD.  Yes ;  for  a  day  and  night. 

Mr.  Palmer.  How  is  that  ? 

Mr.  Parker.  Mr.  Durfee.  who  is  the  receiver,  sent  the  car.  and  he 
used  the  car  for  a  dav. 

Mr.  CocKRAN  of  New  York.  I  would  like  to  be  taken  into  the  con- 
fidence of  gentlemen  exchanging  opinions  on  this  most  important 
matter.    We  can't  hear  over  on  this  side  of  the  Chamber. 

Mr.  LiTTLEFiEU>.  Cert,iinlv. 

Mr.  Palmer.  He  said  the  provisions  for  the  trip  to  California  were 
provided  with  an  ej:ception  of  some  Fiquids. 

Mr.  Littlefieij>.  Yes. 

Mr.  Palmes.  And  from  Guyencourt  it  consumed  about  five  daysf 

Mr.  LdiTLsnEU).  Alx)ut  the  trip  to  (iuyencourt  there  is  no  definite 
statement :  it  may  have  l)een  two  or  five  days.  It  is  a  question  of  pro- 
visions for  three  or  four  days,  the  services  of  a  porter  for  the  same 
time,  and  a  conductor  for  the  same  time.  That  is  the  financial  item 
involved,  and  it  would  reduce  the  dividends  to  the  stockholders  to  the 
amount  of  $15  or  $20.  })erhaps. 

Mr.  CocKRAN  of  New  YorK.  How  much? 

Mr.  Lrm^EFiELD.  Fifteen  or  twenty  dollars. 

Mr.  CocKRAN  of  New  York.  The  total  expenses  of  going  to  Guyen- 
court ? 

Mr.  LiTTLEFiEu>.  Yes:  for  provisions,  for  the  conductor,  and  the 
porter. 

Mr.  CocKRAN  of  New  York.  And  transportation? 

Mr.  LiTTLEFiELD.  Wh}',  they  did  not  pay  anv  transportation. 

Mr.  CocKRAN  of  New  York.  Did  he  fly  ?     [Laughter.] 

Mr.  Lrm.EFiELD.  The  car  was  passed. 

Mr.  CocKRAN  of  New  York.  Did  he  travel  without  exi>ense  over 
this  road? 

Mr.  LiTTixFiEU).  Over  the  other  road. 

Mr.  CocKRAN  of  New  York.  That  cost  something. 

Mr.  LiTTLEFiELD.  Qiiite  likelv. 

Mr.  CocKRAN  of  New  \ork.  And  from  that  road  is  was  passed  f 

Mr.  LiTTLEFiELD.  Yes :  it  was. 

Mr.  CocKRAN  of  New  York.  That  was  an  obligation  incurred  be- 
tween one  railroad  and  another. 

Mr.  LiTn.EFiEiJ>.  Well,  it  was  an  obligation  in  a  sense.  I  suppose, 
as  this  was  a  private  car  for  the  receiver  and  sent  to  Swavne  to 
(iruyencourt  by  this  local  road  it  did  not  pay  for  transportation  to  the 
other  roads,  just  exactly  and  on  the  same  basis  that  such  courtesies 
are  extended  from  one  road  to  another.  There  is  no  financial  obli- 
gation, except  the  obligation  l^etween  two  railroads  as  a  matter  of 
courtesy.     That  is  all  there  is  to  it. 

Mr.  CocKRAN  of  New  York.  Does  the  gentleman  from  Maine  st^t^ 
that  railway  companies  transport  private  cars  free? 
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Mr.  LittlefieLd.  Kailroad  presidents'  cars;  I  have  no  doubt  they 
do.    The  evidence  shows  that  they  do. 

Mr.  Q>CKRAN  of  New  York.  Does  the  gentleman  state  that  as  a 
matter  of  speculation  on  his  own  part,  (m*  as  a  matter  of  evidence  from 
the  record,  that  the  expenses  of  this  trip  were  about  $20? 

Mr.  LiTTLEFiELD.  I  State  it  merely  as  a  matter  of  estimate  on  my 
own  part.    There  is  no  estimate  given  by  anyone. 

Mr.  McDbrmott.  Will  the  gentleman  yield  for  a  question  ? 

Mr.  LiTTLBFiEU).  Yes. 

Mr.  McDEKMoyr.  I  understand  that  this  was  about  11  yeare  ago. 

Mr.  LiTTLEFiELD.  Ycs.  I  was  just  going  to  call  your  attention  to 
that  fact. 

Mr.  McDermott.  Has  the  receiver  been  discharged  ? 

Mr.  LiTTLEFiELD.  Do  you  mean  has  he  been  discharged  from  his 
duties  as  receiver  ? 

Mr.  McDbrmott.  Yes. 

Mr.  LiTTLEFiELD.  I  Can  not  tell  you  about  that.     I  think  ha  has. 

Mr.  McDermott.  If  he  has  been  discharged,  then  his  accounts 
were  submitted  and  audited,  and  anyone  interested  in  the  stock  of 
this  road,  either  as  a  stockholder  or  creditor,  as  a  partial  owner  of 
the  property,  had  a  right  to  make  objection,  to  file  exceptions  to  the 
account,  and  thereupon  this  judge  would  have  become  liable  civily 
to  repay  to  the  company  the  amount  expended.  If  no  objection  was 
made  to  the  account,  then  the  presumption  is  that  the  stockholders, 
the  owners  of  the  property,  assented  to  this  expenditure.  That  is 
naturally  so,  because  when  a  receiver  files  his  account  everj'^  stock- 
holder and  creditor  has  a  ripht  to  file  exceptions  at  the  proper  time. 
Every  stockholder  and  creditor  stands  in  the  position  of  one  who  is 
interested  in  an  estate,  where  the  administrator  or  executor  files  an 
account.  If  he  does  not  file  exceptions  within  the  statutory  period, 
his  mouth  is  closed  and  he  assents  to  it.  So,  if  this  receiver  nled  an 
account  showing  his  expenses  for  this  trip,  it  is  clear  that  any  creditor 
or  stockholder,  as  a  partial  owner  of  the  property,  would  have  the 
right  to  file  an  exception.  He  is  presumed  to  know  the  legal  pro- 
cedure with  reference  to  the  property  in  which  he  is  interested.  If 
he  did  not  file  that  exception,  then  he  assented  to  it,  and  if  he  assented 
to  it  as  the  owner  of  the  property,  it  is  in  the  nature  of  a  ratification 
upon  the  part  of  those  who  were  charged  with  expenditure  because  of 
the  action  of  this  judge.  The  question  of  the  mental  attitude  of  the 
judge  in  doing  this  becomes  a  matter  of  indiflFerence,  because  he  is 
liable  in  a  civil  action  to  the  owners  of  the  property  for  the  charge 
that  he  put  upon  the  receiver.  That  is  the  legal  aspect  of  the 
question. 

Mr.  LiTTLEFiELD.  Now,  if  gentlemen  will  excuse  me,  I  will  go  on. 

Mr.  McDermott.  If  the  receiver  has  been  discharged  and  his  ac- 
counts have  been  passed,  you  have  one  position.  If.  on  the  other 
hand^  his  accounts  have  not  been  audited  and  he  has  not  l)een  dis- 
charged, you  have  an  entirely  different  position.  That  is  why  I 
asked  what  the  status  was. 

Mr.  liiTTLEriELD.  The  gentleman  is  entirely  correct  about  the  status, 

Mr.  CocKRAN  of  New  York.  Does  the  gentleman  from  Maine  ac- 
cept the  doctrine  laid  down  by  the  gentleman  from  New  Jersey  ? 

Mr.  LiTTLEriELD.  I  have  not  made  that  statement,  if  the  gentleman 
from  New  York  will  excuse  me. 
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Mr.  CocKRAN  of  New  York.  You  have  not  made  it  ? 

Mr.  LnrLEFiELD.  No.  The  gentleman  from  New  Jersey  is  entirely 
capable  of  taking  care  of  himself. 

Mr.  CocKRAK  of  New  York.    That  is  very  clear. 

Mr.  LiTTLBFiELD.  Now,  let  me  CO  on. 

Mr.  CocKRAN  of  New  York.  1  wanted  to  know  if  the  gentleman 
from  Maine  accepts  that  doctrine,  and  if  we  can  proceed  upon  the 
assumption  that  the  doctrine  laid  down  by  the  gentleman  from  New 
Jersey  in  this  respect  is  the  doctrine  that  underlies  the  remarks  of 
the  gentleman  from  Maine. 

Mr.  LiTTLEFiELD.  If  the  gentleman  will  excuse  me,  the  "  gentleman 
from  Maine  "  will  go  on  and  state  his  position  in  connection  with  thi« 
question  briefly.  I  will  call  the  attention  of  the  House  to  this  fact, 
that  this  charge  is  11  years  old.    As  a  legal  proposition,  there  is  no 

Suestion  about  the  soundness  of  the  position  of  the  distinguished  gen- 
eman  from  New  Jersey,  Mr.  McDermott.  I  would  agree  with  him 
absolutely  upon  his  proposition  that  under  these  circumstances,  after 
this  lapse  of  time,  it  would  be  an  impossibility,  of  course,  to  make  any 
recovery  of  anybody  connected  with  that  transaction;  but  as  to  the 
question  of  moral  turpitude  involved  in  the  transaction,  that  is  in- 
volved in  the  gentleman's  suggestion  and  is  entitled  to  a  CTeat  deal  of 
weight,  coming  from  the  distinguished  gentleman  from  New  Jersey. 
I  will  go  a  little  further  and  say  that  these  things  were  not  done  in 
a  corner.  This  using  of  this  private  car  was  not  a  private  thing  in 
Florida.  It  was  well  known  down  there  in  June,  189B,  when  the  trip  was 
made  to  California.  It  was  well  known  down  there  in  October,  1893, 
when  the  trip  as  made  to  Guyencourt,  Del. ;  and  although  there  ex- 
isted a  condition  of  things  down  there  at  that  time  that  led  the  i^eople 
to  scrutinize  passing  events  more  vigorously  perhaps  than  now,  there 
was  no  attempt  at  that  time  to  remove  Judge  Swayne  on  this  charge. 
In  1893  or  1894  they  began  the  attack  upon  this  jud^e  on  accoimt  of 
the  political  conditions  that  existed  in  Florida,  as  disclosed  bv  him 
in  his  testimony,  and  I  do  not  have  to  go  outside  of  the  record  for  the 

{)urpose  of  establishing  that  proposition.  They  began  an  attack  by 
egislating  him  out  of  his  court.  They  had  a  l)emocratic  House  at 
that  time,  in  1893.  These  charges  were  well  known  and  circulated  all 
throughout  that  section,  and  it  was  open  to  the  Democratic  House 
then,  if  they  relied  upon  this  proposition  as  a  proper  subject  of  im- 
peachment, to  have  begun  impeachment  proceedings  against  him  and 
removed  him  from  office  in  that  way  instead  of  attempting  to  remove 
him  indirectly  therefrom  by  changing  the  boumaries  of  his  district, 
*  The  witness  Wurts,  who  was  before  the  committee,  a  professor  in 
the  Yale  Law  School  to-day,  discloses  all  these  facts,  ana  states  that 
they  were  a  matter  of  public  notoriety  11  years  ago.  By  the  way,  let 
me  give  you  an  illustration,  or  a  suggestion  of  the  sort  of  a  man  this 
Prof.  Wurts,  of  the  Yale  Law  School,  is,  by  his  own  statement.  He 
was  a  candidate  for  the  position  of  judge  in  opposition  to  Judge 
Swayne  at  that  time.  He,  it  seems,  had  an  interview  with  the  Attor- 
ney General  when  it  came  to  the  question  of  the  appointment  of  a 
iuSge.  The  Attorney  General  had  this  conference  with  him,  accord- 
ing to  Prof.  Wurts: 

My  next  Interview  with  him  was  in  the  Rlggs  House,  when  he  and  I  went  in 
to  lunch  together,  and  we  sat  alone  at  a  table.  Presently  he  began  to  talk  to 
me  about  questions  of  law,  and  he  begun  to  put  questions  evidently  for  the  par- 
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pose  of  testing  my  knowledge  of  equity  practice,  and  finally  he  said,  "  Well,  Mr. 
Wurts,  as  I  told  you,  we  have  decided  to  appoint  you,  but  you  know  there  h»ve 
been  great  election  frauds  committed  down  in  florida.  The  administration  pro- 
poses to  prosecute  those  men,  and  we  must  feel  sure  that  the  man  whom  we 
appoint  will  secure  the  conviction  of  the  men  whom  we  expect  to  Indict."  I 
was  completely  thrown  off  my  base.  I  was  very  much  worked  up.  I  answered, 
"  I  always  thought  that  the  question  of  guilt  or  innocence  where  there  was  con- 
flicting testimony  was  for  the  jury."  "  Oh,"  he  says,  "  the  Judge  can  control 
that  if  he  is  the  right  kind  of  a  man.  Now,"  he  said,  "  look  down  there  in  Ten- 
nessee." I  think  he  said  Tennessee,  but  he  mentioned  some  State.  '*Now,  if 
Judge  So-and-so  had  not  been  the  proper  kind  of  a  man  we  never  would  have 
secured  convictions;  the  department  never  would  have  secured  convictions. 
That  thing  can  be  done,"  he  says.  I  said  to  him,  "  Mr.  Miller,  I  have  not  the 
qualifications  that  you  want  for  that  ofllce";  and  he  said  to  me,  "  I  am  very 
sorry." 

Wurts  went  back  to  Florida,  where  these  rumors  had  existed  in  con- 
nection with  a  private  car,  and  he  stayed  there  10  days.  Then  he 
said  the  people  were  kotowing  to  him  as  the  future  judge.  And  then, 
notwithstanding,  if  he  is  to  be  believed,  that  the  Attorney  General 
had  made  to  him  an  infamously  base  proposition,  that  was  an  insult 
to  him  and  a  disgrace  to  the  Attorney  General,  this  distinguished  pro- 
fessor of  a  law  school  proceeded  to  go  back  and  kotow  to  the  Attor- 
ney General  and  see  if  he  couldn't  get  the  appointment  even  upon 
these  conditions,  because  he  does  not  suggest  any  expectation  of 
change  therein. 

But  let  me  go  a  little  further  and  say  that  Attorney  General  Miller 
was  a  witness  also;  it  was  not  necessaiy  for  him  to  be,  for  Me  all 
know  his  high  character,  and  he  said  this : 

No  such  conversation  occurred.  Of  course  I  can  have  no  recollection  If  it.  It 
would  have  been  a  direct  insult  to  him,,  and  it  would  have  been  a  direct  disgrace 
to  me:  and  while  I  can  not  remember  in  an  affirmative  way  what  was  said.  I 
know  Just  as  well  that  I  did  not  say  that  to  him  as  that  I  did  not  say  I  wanted 
a  consideration  from  him.  It  is  impossible.  I  would  no  more  have  said  that 
than  I  would  spit  in  his  face. 

Xow,  I  do  not  say  that  that  is  the  character  of  all  of  the  witnesses 
that  appear  in  this  record.     I  do  not  say  that  any  others- 

Mr.  GiLJLETT  of  California.  If  the  gentleman  will  pardon  me, 
Wurts  went  back  afterwards  and  admitted  that  he  was  mistaken. 

Mr.  LiTTLEFiELD.  Ycs ;  he  went  back  afterwards  and  admitted  that 
he  was  mistaken,  and  that  is  a  witness  that  was  projected  into  this 
case  and  is  behind  this  charge  in  relation  to  the  private  car. 

Upon  these  facts,  as  far  as  I  am  concerned,  1  say  this:  It  was  11 
years  ago;  everybody  knew  it  then,  in  the  line  of  the  suggestion  of 
my  friend  from  New  Jersey  [Mr.  McDermott]  ;  the  receiver  knew  it, 
the  public  knew  it,  the  people  interested  in  the  railroad  and  others 
knew  it;  and  there  is  no  evidence  that  any  man  made  any  objection 
to  that  conduct  on  the  part  of  Judge  Swayne  connected  with  that 
railroad,  either  as  a  receiver  or  as  a  cestui  que  trust  or  as  a  creditor  or 
stockholder,  not  the  slightest  objection  or  the  slightest  suggestion  that 
in  any  way  it  affected  nis  opinion  or  action  or  was  intencfed  to  affect 
his  opinion  or  action.  So  far  as  I  am  concerned,  I  do  not  think  the 
Senate  would  say  beyond  a  reasonable  doubt  that  that  charge  should 
be  sustained,  and  I  shall  vote  for  that  reason  against  that  charge. 

Mr.  CocKRAN  of  New  York.  Will  the  gentleman  yield  to  me  ? 

Mr.  LiTTLEFiEU).  Certainly. 

Mr.  CocKRAN  of  New  York.  T  understand  the  gentleman  condemns 
the  immorality  of  this  act? 
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Mr.  LlTTLEFIELD.    I  do. 

Mr.  CocKRAx  of  New  York.  Will  the  gentleman  from  Maine,  to 
facilitate  the  discussion,  let  us  know  where  judicial  immorality  be- 
comes impeachable? 

Mr.  LiTTLBFiEU>.  The  gentleman  from  New  York  knows  that  is  a 

f)hysical  impossibility;  that  it  is  a  mental  impossibility  to  draw  the 
ine.  Now,  1  simply  say  this :  I  do  not  urge  the  gentleman  to  oppose 
it  or  to  support  it.  I  say  that,  upon  the  facts  as  they  exist  in  this  case, 
I  do  not  pix)pose  to  sustain  the  cliarge.  I  do  not  propose  to  press  my 
opinion  upon  the  gentleman  from  New  York  or  upon  any  other 
gentleman.     I  sinipry  give  the  analysis  of  the  facts  as  they  stand. 

Mr.  Coc'KRAN  of  New  York.  Mr.  Speaker,  I  most  respectfully  sub- 
mit to  the  gentleman,  whose  views  are  always  of  great  value  to  the 
House  and  always  of  great  weight  with  me 

Mr.  LiTTi^FiELD.  1  thank  the  gentleman. 

Mr.  CocKRAN  of  New  York.  Tnat  where  a  course  of  conduct  by  a 
judicial  officer  is  condemned  by  him,  the  exact  point  to  which  he  will 
extend  immunity  from  impeachment  or  prosecution  ought  to  be 
made  clear  to  the  House,  and  the  reasons  wiiich  justify  his  lenity,  so 
that  some  of  us  may  perhaps  see  our  way  to  adopt  it. 

Mr.  LdrrLBFiELD.  Well,  Mr.  Speaker,  I  regret  very  much,  I  sa^ 
franklv  to  the  gentleman  from  New  York,  that  I  am  not  able  to 

five  him  that  specific  line  of  demarcation.  I  simply  say  that  on  the 
acts  of  this  case,  in  connection  with  those  two  charges,  I  do  not 
believe  the  .Senate  would  be  satisfied  bevond  a  reasonable  doubt  that 
Judge  Swayne  is  guilty  of  an  impeachable  offense.  That  is  as  far 
as  I  can  go  with  the  gentleman. 

Next  let  me  call  the  attention  of  the  House  to  the  charge  in  rela- 
tion to  nonresidence,  and  here  I  wish  to  say  that  the  record  does  not 
disclose  all  the  evidence  that  is  given  in  this  case.  Judge  Swayne 
testified  before  this  subcommittee,  as  I  understand,  somethin<r  like 
two  hourr;.  and  his  testimony  would  include  something  like  nine  or 
ten  thousand  words.  I  am  stating  this  approximately  only.  ^  T  notice 
that  this  record  publishes  about  8.500  words.  Now,  in  that  transcript 
there  is  only  about  one-third  of  it,  as  I  understand,  printed.  I  do 
not  know  where  the  balance  is. 

Mr.  GiLLETT  of  California.  That  is  the  first  testimony. 

Mr.  LiTTi^FiELD.  That  is  the  first  testimonv  given  before  the  first 
hearing.  When  that  transcript  was  presentecf  to  the  gentleman  from 
Pennsylvania  [Mr.  Palmer]  the  gentleman  from  Pennsylvania  sug- 
gested to  the  gentleman  from  California  [Mr.  Gillett]  that  it  was 
garbled,  inadecjuate,  and  incorrect.  Now,  a  part  of  the  testimony 
does  not  appear  in  this  case. 

Mr.  Palmer.  The  gentleman  will  excuse  me,  Mr.  Speaker,  but  I 
will  state  that  the  gentleman  from  California  [Mr.  Gillett]  and  the 
gentleman  from  Pennsylvania  |Mr.  Palmer]  agreed  that  that  did 
not  justly  nor  adequately  represent  what  Judge  Swayne  said. 

Mr.  LlTTLEFIELD.  That  is  true. 

Mr.  Palmer.  It  was  not  in  the  nature  of  testimonv  at  all.  It  was 
his  discourse  or  speech,  whatever  it  may  be  called,  before  the  com- 
mittee, which  was  inadequately  reported  by  the  stenogi'apher,  who 
did  not  get  it  down  so  that  it  made  sense.  Therefore  we  both  agreed 
that  it  would  not  do  Judge  Swayne  justice.  Very  well.  Now,  that 
being  the  state  of  the  facts,  at  the  second  hearing  before  the  com- 
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mittee  Jud^e  Swayne  came  before  the  committee  and  alluded  to  the 
fact  that  his  prior  argument  had  not  been  reported  and  proceeded  to 
deliver  a  typewritten  speech  23  pages  long,  which  made  13  pages  of 
the  record,  m  which  he  undertook  to  supply  anything  that  had  been 
omitted. 

Mr.  LiTTLEFiELD.  I  Understand  the  gentleman  to  concede  now,  then, 
that  the  statement  made  before  the  committee  and  iSrst  printed  was 
an  inadequate  and  imperfect  transcript  of  Judge  Swayne's  testimony. 

Mr.  PaiiMeb.  Yes ;  and  it  was  not  printed  at  all,  because  the  gentle- 
man from  California  [Mr.  Gillett]  and  the  gentleman  from  Pennsyl- 
vania [Mr.  Palmer]  agreed 

Mr.  LrmiEriELD.  THiat  part  of  it  was  printed  ? 

Mr.  PAI.MER.  The  testimony  that  he  gave  before  the  committee  was 
printed,  but  his  argument  or  speech,  or  whatever  it  may  be  called, 
that  was  made  before  the  committee  was  not  printed,  because  it  was 
inadequately  reported. 

Mr.  Chables  B.  Landis.  Was  it  reported  by  one  of  the  regular 
reporters  of  the  House  ? 

Mr.  Palmeb.  No;  by  the  colored  man  up  in  the  Judiciary  Com- 
mittee. 

Mr.  Smith  of  Kentucky  rose. 

Mr.  LriTLEFiELD.  No;  I  beg  pardon.    I  must  go  on. 

Mr.  Pal:»[£r.  Subsequently  he  made  a  statement  in  which  he  under- 
took to  cover  the  whole  case,  from  the  date  of  his  birth  in  1842  down 
to  to-day,  and  I  expressly  said  so. 

Mr.  Ljttlefibld.  Yes.  Just  a  moment.  I  desire  to  call  attention 
now  to  the  fact  that  the  report — I  understand  the  gentleman  from 
Pennsylvania  to  concede  that  the  statement  of  Judge  Swayne  as 
printed  in  the  first  instance  before  the  additional  testimony  was  taken 
was  imperfect  and  an  inadequate  presentation  of  what  he  said. 

Mr.  Palmer.  No;  I  do  not  agree  to  that.  I  agree  that  what  was 
taken  down  as  testimony  was  adequately  and  correctly  reported,  and 
I  agree  that  the  speech  he  made  to  us  was  not  adequately  reported. 

Mr.  LrmjBFiELD.  The  speech  was  left  out  ? 

Mr.  Palmer.  Certainly ;  and  that  subsequently  he  made  the  speech 
over  again. 

Mr.  LrrTLEFiELD.  Now,  one  moment.  Let  me  ask  the  gentleman 
this:  Who  edited  out  of  Judge  Swayne's  statement  the  quotation 
from  the  testimony  that  appears  on  page  XX  of  the  report  of  the 
committee,  as  follows : 

Mr.  Palmes.  Did  not  yon  state  it  was  unnecessary  for  Hoslsius  to  submit  any 
proof  about  these  books?    Does  not  the  record  show  that? 

Judge  Swayne.  There  was  a  witness  upon  the  stiind  who  testified  as  to  Mr. 
Hoskius's  ability  to  pay  his  debts. 

Mr.  Palmer.  But  what  had  that  to  do  with  the  proof  submitted  by  the  wit- 
ness Jennings? 

Judge  Swayne.  Well,  that  requires  a  further  answer.  And  there  was,  I  be- 
lieve, some  evidence  by  a  man  they  called  Price  on  this  subject,  but  that  man's 
name  was  not  Price,  although  he  went  by  that  name.  He  was  designated  as 
Price,  but  his  name  was  really  something  else,  which  I  do  not  now  recall. 

Mr.  Palmeb.  Then  you  mean  to  say  in  substance  that  you  did  not  have  any 
confidence  in  that  witness? 

Judge  Swayne.  I  certainly  did  not. 

Mr.  Palmeb.  Well,  do  you  think  a  judge  has  the  right  to  take  that  view  of  a 
witness  in  the  administration  of  justice? 

Judge  Swayne.  Yes,  sir. 
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Mr.  Palmer.  At  the  time  yoii  made  that  ruling  was  there  any  proof  that  Hos- 
Ivins  had  ordered  his  son  to  talte  the  books  back? 

Judge  S WAYNE.  Well,  I  wanted  to  have  the  books  in  court  when  the  trial 
came  on  or  show  that  they  could  not  be  had. 

Mr.  Palmer.'  Tliat  is  just  the  point;  and  you  refused  to  hear  anything  ou  the 
point,  and  would  not  hear  the  witness  or  hear  the  testimony? 

Judge  SwAYNE.  I  did  not  see  how  I  could. 

Mr.  Palmer.  That  is  correct,  is  it? 

Judge  S WAYNE.  Yes,  sir. 

Now,  I  have  read  this  case  with  great  care.  There  is  a  quotatioD 
from  the  testimony  of  Judge  Swayne  that  I  challenge  the  gentleman 
from  Pennsylvania  to  find  printed  in  the  record  anywhere.  It  was 
reported  by  the  gentleman  m  his  report  after  the  first  of  Swayne's 
testimony  was  taken,  and  I  challenge  the  gentleman  now^  to  point 
this  House  to  the  place  in  that  record  where  that  extract  from  Judge 
Swayne's  testimony  appears,  the  context  from  which  that  extract  is 
segregated.  I  can  not  find  it  and  I  challenge  the  gentleman  to  find 
it.  Now,  I  am  going  on  to  another  branch  of  this  case.  I  say  this 
further.  I  understand  Judge  Swayne  asked  the  poor  privilege  of 
revising  his  statement  made  in  the  first  instance.  Was  he  given  the 
privilege  of  revising  it? 

Mr.  Palmer.  He  never  asked  the  privilege  of  the  committee. 

Mr.  LiTTLEFiELD.  The  stenographer  so  informed  me;  that  is  the 
only  authority  I  have  for  it. 

Mr.  Palmer.  Oh,  the  stenographer  may  have  informed  you. 

Mr.  LiTTLEFiELD.  I  will  ask  the  gentleman  if  he  assumed  the  re- 
sponsibility of  editing  the  testimony  of  Judge  Swayne? 

Mr.  Palmer.  No,  I  did  not;  I  reported  the  testimony  as  given. 

Mr.  LiTTLEFiELD.  Will  the  gentleman  look  his  records  over  and  tell 
me  where  he  finds  this  extract  he  uses  in  his  report  of  about  twenty 
lines  on  page  20  of  his  report  ?  If  he  does  not  find  it  in  his  record, 
somebody  did  edit  out  of  the  record  that  statement  made  by  Judge 
Swayne. 

Mr.  Palmer.  I  submit  this— it  is  not  my  record  and  I  have  not 
edited  anything  out  of  it,  and  I  resent  the  imputation.  I  am  not 
obliged  to  the  gentleman  for  making  any  such  imputation. 

Mr.  LiTTLEFiELD.  I  submit  the  gentleman  is  chairman  of  that  com- 
mittee :  that  he  took  this  testimony,  and  it  was  incumbent  upon  the 
chairman  of  that  committee  to  present  to  this  House  the  testimony 
taken  before  the  committee  in  order  that  it  could  judge  for  itself  as 
to  what  these  facts  show.  Now,  I  will  suspend  any  time  the  gentle- 
man can  tell  me  where  he  can  find  in  his  record  tne  testimony  con- 
taining this  extract  of  Judge  Swayne's  testimony  which  he  puts  into 
his  report,  and  I  submit  if  it  appears  that  there  is  a  part  of  that 
testimony  edited  out — I  do  not  say  for  what  purpose,  I  do  not  make 
any  imputation  upon  the  gentleman — if  it  appears  that  it  is  an  in- 
complete transcript,  if  it  appears  that  it  is  only  a  partial  transcript 
and  has  been  edited  by  any  man,  I  submit  that  Judge  Swayne 
should  not  be  convicted  upon  this  charge  upon  the  testimony  tkus 
given,  and  the   distinguisned  gentleman   from   Pennsylvania   and 

the 

Mr.  Sherley.  Will  the  gentleman  yield  for  a  question  ? 

Mr.  LiTTLEFiELD.  No ;  I  beg  the  gentleman's  pardon,  T  can  not 
vield  now,  but  if  he  waits  until  I  conclude  this  line 
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Mr.  Sherley.  Here  is  a  proposition  I  would  like  to  ask  the  gentle- 
man upon  at  this  point. 

Mr.  LrrTLEFiELD.  I  want  to  finish  up  my  statement  first.  I  submit 
that  the  distinguished  gentleman  from  Alabama  relies  on  this  pre- 
rious  statement  of  Judge  Swayne  as  his  well-considered  statement, 
and  when  Judge  Swayne  made  his  additional  statement  carefully 
prepared  if  it  does  not  happen  to  agree  with  his  first  statement  he 
intimates  that  Swayne  was  guilty  of  wrongdoing  and  intentional 
falsifying  in  his  testimony.  I  protest  against  making  such  a  use  of 
what  is  admitted  and  demonstrated  to  be  an  incomplete  statement  of 
Judge  Swayne. 

Mr.  Henry  of  Texas.  Tell  us  over  here  what  that  statement  was. 

Mr.  LrrTLEFiELD.  The  first  statement  he  made  before  the  commit- 
tee. 

Mr.  Henry  of  Texas.  The  first  statement  is  printed. 

Mr.  Littlefield.  Of  course  it  is  printed,  and  I  have  shown  from 
the  report  of  the  committee  that  the  committee  has  printed  testimony 
in  its  report  that  is  edited  out  of  the  record. 

Mr.  Henry  of  Texas.    Now,  read  that  part  presented  now. 

Mr.  Ltttlefield.  You  can  find  it  on  page  20  of  the  report;  I  will 
not  take  time  to  read  it.  I  will  not  stop  to  read  it;  you  will  find  it 
on  page  20. 

rCriesof  "Readit!"] 

Mr.  LrrTLEFiELD.  I  can  not  stop  to  read  it.  That  is  a  statement 
relating  to  the  Hoskins  case  appearing  in  the  report,  but  it  does  not 
appear  in  the  record.  I  do  not  know  who  it  was,  but  somebody  has 
edited  the  record  and  the  transcript  of  Judge  Swayne's  statement. 
That  having  been  done  I  submit  that  the  only  fair  statement  to  be 
taken  by  the  House  in  connection  with  Judge  Swayne's  residence  is 
the  statement  that  he  had  an  opportunity  to  revise  and  carefully  make 
before  the  committee.  That  1  am  going  to  read  from  now  upon  this 
question  of  residence. 

Mr.  Sherley.  Mr.  Speaker 

Mr.  Littlefield.  If  gentlemen  will  excuse  me  until  I  get  through 
arguing  this  article  I  will  answer  then  their  questions,  but  I  can  not 
be  interrupted  all  the  time. 

Mr.  Sherley.  I  did  not  desire  at  all  to  be  discourteous. 

Mr.  Littlefield.  I  understand  it  perfectly. 

HAS  JUDGE   BWATNE  RESIDED  IN    HIS   DISTBICT? 

Now,  what  are  the  facts  in  connection  with  this  question  of  non- 
residence?  I  fully  appreciate,  and  will  be  very  glad  to  have  the 
gentleman's  suggestion,  after  I  finish  arguing  upon  this  proposition, 
and  I  will  pause  for  that  purpose.  What  are  the  facts?  The  facts 
are  that  in  1894  this  district  was  changed,  leaving  St.  Augustine 
out  of  the  district.  Up  to  that  time  Judge  Swayne  was  a  resident  of 
St.  Augustine.  Now,  the  only  question  is.  Did  Judge  Swayne  be- 
come a  resident  of  the  new  district  with  these  new  boundaries 
after  July,  1894?  There  is  not  very  much  real  conflict  of  testimony 
when  the  testimony  is  carefully  considered.  I  am  going  to  read 
from  Judge  Swayne's  statement,  so  you  can  appreciate  the  force 
of  it. 
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I  was  entirely  familiar  with  the  statute  requiring  the  United  States  district 
Judge  to  reside  In  his  district,  and  proceeded  at  once  to  comply  therewith.  I 
was  also  well  aware  that  such  residence  did  not  necessarily  require  the  presence 
of  either  the  family  or  the  furniture  of  the  judge  to  be  in  the  district  to  make 
a  complete  compliance  with  the  law.  Many  of  my  friends  suggested  that  the 
next  Cong^ss  might  change  the  boundaries  of  the  district  back  so  as  to  put 
St.  Augustine  again  in  the  district,  and  that  I  should  not  move  faraiture  until 
that  was  determined.  But  I  at  once  announced  that  it  was  my  intention  to 
move  my  residence  to  Pensacola,  and  I  then  and  there  made  Pensacola  my  resi- 
dence. I  came  to  the  Escambia  Hotel,  in  Pensacola,  Fla.,  and  registered  us  fol- 
lows: "Charles  Swayne,  city,"  and  announced  to  my  friends  there  repeatedly 
that  I  was  now  a  resident  of  Pensacola. 

I  asked  a  friend  to  have  my  name  entered  on  the  registration  list  of  Es- 
cambia County  for  the  purpose  of  emphasizing  that  fact.  I  made  Pensacola 
my  home,  stopping  sometimes  at  the  hotel  and  sometimes  at  private  boarding 
houses.  My  room  at  Capt.  Northrup's  was  known  along  in  those  years  as  Jodge 
Swayne*8  room.  Some  member  of  my  family  was  often  in  Pensacola  with  me 
at  this  time.  When  away  from  Pensacola  I  always  registered  from  Pensacola, 
Fla.,  and  I  never  at  any  time  had  any  other  home  or  claimed  any  other  place 
as  my  home  nor  at  any  time  had  any  intention  of  so  doing.  Guyenconrt.  Del, 
was  then,  and  is  now,  owned  by  my  mother,  and  has  been  her  home  for  60 
years,  furnished  with  her  furniture,  the  farm  rented  by  her  for  the  past  15 
years  to  tenants,  since  my  father's  death.  I  went  again  to  look  for  a  suitable 
house  in  Pensacola  for  my  family,  and  went  with  Capt.  Northrup  and  Mr.  F.  W. 
Marsh,  Capt.  Cary,  and  others  to  inspect  various  proposed  locations.  I  c;m 
recall  at  present  a  few  of  the  different  locations  that  I  then  considered.  Tberc 
was  the  Wright  house  and  the  house  now  occupied  by  Dr.  Anderson,  botk  <m 
West  Gregory  Street;  and  later  on,  three  vacant  lots  were  considered,  and  Mr. 
William  Fisher  and  others  were  negotiated  with  about  building  me  a  suitable 
residence. 

I  made  three  efforts  to  rent  or  purchase  the  Chiply  property,  at  the  corner 
of  Belmont  and  Balyen  Streets,  from  Capt.  Cary,  then  agent  ttterefar.  Id 
1897  I  Just  missed  purchasing  the  Piagglo  property,  it  having  been  taken  by 
Mr.  Guttmann  two  days  previous.  During  the  winters  of  1894  aiMl  1895  and 
1896  my  family  remained  in  that  house  at  St.  Augustine,  after  which  time  It 
was  rented  furnished  to  others.  In  the  winter  of  1897  and  1898  I  was  desig- 
nated to  sit  on  the  circuit  court  of  appeals  in  New  Orleans,  but  the  preTalenoe 
of  yellow  fever  in  that  city  prevented  the  court  from  convening  until  January. 
1898.  My  family  were  with  me  there.  On  July  9,  1898,  we  all  sailed  for 
Europe,  where  my  family  remained  until  July,  1899.  I  returned  in  September. 
1898,  and  came,  as  usual,  to  hold  my  court  for  the  northern  district  of  Florida 
and  elsewhere  as  designated  by  the  Judges  of  the  circuit  court,  I  at  once 
began  again  to  look  for  a  suitable  home  for  my  family  at  a  figure  I  thought 
reasonable,  and  in  the  autumn  of  1900  rented  from  P.  C.  Watson  &  Co.  tlie 
Simmons  cottage,  comer  of  Belmont  and  Barcelona  Streets,  and  moved  in  at 
once  with  my  family  and  furniture,  and  resided  there  until  October  1,  1903. 
when  I  moved  into  the  property  at  No.  13  West  De  la  Rua  Street,  that  was 
purchased  from  Judge  A.  C.  BJount  the  May  previous. 

These  two  houses  were  used  and  occupied  by  myself  and  family  as  my  home, 
and  is  the  only  one  I  had  anywhere  from  the  autumn  of  1900  to  the  present 
hour.  The  periods  of  absence  therefrom  were  when  I  was  not  called  by 
designation  to  hold  courts  in  other  districts  by  one  of  the  circuit  Judges  or  by 
summer  vacations,  which  I  spent  witb  my  aged  mother  at  Guyencourt*  Del 
Summers  in  Florida  are  not  only  very  hot,  but  long  and  debilitating,  and  many 
persons  have  to  go  North  to  avoid  the  bad  effects  thereof.  It  is  a  common 
thing  for  other  judges  to  go  North  for  the  summer.  My  physicians  advised  * 
me  against  remaining  in  Florida  during  the  long  hot  summers.  The  record 
of  my  court  shows  that  there  was  nothing  for  the  court  to  do.  On  leavhig 
the  district  I  always  left  word  with  the  clerk  of  the  court  where  I  could  be 
found,  and  went  back  whenever  requested. 

It  may  be  true  that  I  have  at  times  referred  to  Guyencourt,  my  mother's 
home,  as  *'my  own  home,"  and  spoke  of  going  there  for  the  summer,  bat 
never  with  any  idea  or  intention  of  announcing  that  it  was  my  home  or  resi- 
dence, for  I  never  had  any  Intention  at  any  time  to  change  my  domicile  from 
Florida,  where  I  came  to  reside  permanently  in  February,  1885,  and  I  have 
never  done  anything  nor  used  any  expression  that  would  indicate  that  I  did. 
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Notice  his  statement  in  relation  to  Guyencourt : 

It  may  be  true  that  I  have  at  times  referred  to  Guyencourt,  my  mother's 
home,  as  "  my  own  home,"  and  spoke  of  going  there  for  the  summer,  but  never 
with  any  idea  or  intention  of  announcing  it  was  my  home  or  residence. 

The  facts  are  simply  as  stated  by  the  judge.  There  is  no  serious 
controversy  about  it.  He  never  paid  any  tax  in  Florida;  he  never 
paid  any  tax  anywhere  else;  he  never  voted  in  Florida;  he  never 
voted  anywhere  else.  After  he  broke  up  his  home  in  St.  Augustine 
he  never  had  his  furniture  in  any  other  place  for  the  purpose  of 
furnishing  a  home  for  himself  and  family  until  it  was  moved  into 
the  Simmons  house  in  1900.  He  never  had  any  home  in  Guyencourt, 
Del.  A  gentleman  by  the  name  of  Laney,  one  of  the  counsel  em- 
ployed in  the  case,  and  emplo^^ed  by  O'Neal,  went  to  Guyencourt, 
Del.,  for  the  purpose  of  ascertaining  whether  he  was  a  resident  there. 
He  came  back  and  gave  to  the  committee  the  names  of  at  least  four 
men  who  were  his  neighbors,  none  of  whom  appeared  to  contradict 
the  statement  of  the  judge.  When  he  was  in  Guyencourt  he  was 
simply  there  for  his  summer  home,  and  it  was  where  he  passed  his 
summer  vacation.  There  is  one  witness  that  says  the  judge  referred 
to  Guyencourt,  Del.,  as  his  home,  and  I  will  call  your  attention  now 
to  his  testimony  on  page  37 : 

Q.  I  will  ask  you  whether  you  know  if  Judge  Swayne  had  a  residence  in  this 
district  before  he  acquired  a  residence  here? — ^A.  He  resided  in  St.  Augustine. 

Q.  Do  you  know  of  his  acquiring  any  other  residence? — A.  I  think  after  the 
redlstrictlng  that  whenever  Judge  Swayne  was  In  the  State  he  stayed  here. 

Q.  You  don't  know  of  his  acquiring  any  residence  except  here? — ^A.  I  do  not 

Q.  You  say  you  don't  know  of  his  acquiring  any  other  residence.  Do  you 
mean  in  this  State  or  outside? — A.  I  don't  know  of  his  acquiring  any  residence 
of  my  own  knowledge. 

Now,  here  comes  testimony  as  to  declaration  of  intent  as  to  what  he 
calls  his  home.    Note  the  significance  of  it : 

Q.  Didn't  you  say  you  heard  him  say  he  had  acquired  a  residence  in  Guyen- 
court, Del.? — ^A.  I  didn't  say  he  acquired  a  residence.  I  say  I  heard  him  say 
he  had  a  home  in  Guyencourt,  Del. 

Q.  Repeat  what  he  said? — A.  I  have  been  on  pretty  friendly  terms  with  Judge 
Swayne.  Have  had  conversations  with  him.  I  heard  him  talk  about  his  place 
in  Guyencourt.  I  don't  know  as  he  called  it  home  or  residence — he  called  it  his 
place.  He  spoke  about  his  horst»s.  etc.  I  don't  know  whether  he  considered 
it  his  summer  home  or  residence,  or  what. 

Q.  Was  it  before  or  after  the  redistricting  of  the  State  that  you  have  had 
these  conversations? — ^A.  Possibly  before  and  after. 

That  is  all  the  effect  that  testimony  has.  The  same  declaration 
made  in  reference  to  Guyencourt,  Del.,  when  he  was  in  St.  Augustine 
was  made  later  on  after  the  boundaries  of  the  district  had  been 
changed.  This  shows  clearly  that  he  did  not  at  any  time  refer  to 
Guyencourt  as  his  place  of  residence,  and  his  declarations  are  in  no 
sense  in  conflict  with  his  testimony.  Northup  says  he  spoke  of  home- 
stead as  being  at  Guyencourt,  clearly  meaning  his  family  homestead. 

It  is  not  entirely  correct — ^that  is,  it  does  not  leave  the  right  im- 
pression— to  say  that  Judge  Swayne  simply  held  court  in  Florida 
on  the  average  of  about  60  days  in  a  year — and  that  is  all  the  time 
he  was  in  Florida — and  thus  narrow  the  time  during  which  he  re- 
sided in  the  district— because  from  1896,  and  in  1897,  1898,  and  1899, 
and  clear  way  down  to  1903,  Judge  Swayne  was  holding  court,  not 
only  in  Florida,  but  he  was  holding  court  in  Dallas,  Waco,  and  Fort 
Worth,  Tex.;  in  Birmingham,  Ala.,  and  New  Orleans,  under  the 
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order  and  direction  of  the  court  which  had  the  power  to  send  him 
there.  And  whenever  he  held  court  in  those  places,  under  those  cir- 
cumstances, it  was  entirely  consistent  with  the  existence  of  his  resi- 
dence in  Florida,  and  is  fairly  to  be  taken  into  account  when  yon 
determine  how  much  service  he  rendered  as  judge,  and  the  place 
where  it  was  rendered,  as  bearing  upon  the  question  as  to  where  he 
resided. 

Now,  I  will  file,  that  it  may  be  put  into  the  Record,  an  itemized 
statement  showing  just  exactly  where  he  was.  In  order  to  do  this, 
of  course,  I  have  nad  to  get  a  certificate  from  the  clerk  of  the  court 
in  Florida,  that  also  did  not  get  into  the  Record.  The  Clerk  tells 
me  he  put  it  in,  but  it  did  not  get  in.  At  least,  it  did  not  get  printed. 
I  do  not  know  where  the  original  is,  but  I  will  put  this  in  the  Record. 
so  that  you  may  have  the  advantage  of  it : 

In  the  Circuit  Court  of  tbe  United  States,  Northern  District  of  Florida. 

I,  F.  W.  Marsh,  cleric  of  said  court,  hereby  certify  that  I  have  examined  the 
minutes  of  said  court,  and  find  that  on  the  following^^iumerated  days  the  court 
aforesaid  was  opened  for  business,  the  Hon.  Charles  Swayne,  district  Judge, 
present  and  presiding,  to  wit: 

At  Pensacola. 


1896.  Jan.  18,  June  29  to  July  1,  without  Jury 4 

Apr.  7  to  25  and  Nov.  4  to  13,  Jury  present 25 

1897.  Jan.  9  and  July  3,  without  Jury 2 

Apr.  6  to  16  and  Dec.  14  to  21,  Jury  present 17 

1898.  May  28  to  June  4,  Nov.  15  to  19,  and  Dec.  9  to  17,  inclusive,  Jury  pres- 

ent   20 

1899.  Jan.  27-28,  Mar.  20  to  25,  Oct.  5-6,  without  Jury 10 

May  1  to  6,  May  15  to  20,  Nov.  13  to  18,  Nov.  29  to  Dec.  2,  Jury  pres- 
ent   22 

1900.  Jan.  22  to  26,  July  4,  without  Jury 6 

May  8  to  19,  Nov.  8  to  17,  Nov.  23  to  Dec.  1,  Jury  present 2S 

1901.  Jan.  2  to  4,  Jan.  22,  26,  30,  Feb.  5  to  7,  Feb.  13,  14-20,  27  to  Mar.  4, 

Mar.  18,  20,  25,  27,  30.  Apr.  1  to  6,  Nov.  23  to  Dec.  31,  without  Jury..  69 

Mar.  5  to  14,  Apr.  26  to  June  19,  Nov.  5  to  16,  Jury  present 31 

1902.  Jan.  1  to  Mar.  10,  Mar.  31  to  Apr.  2,  June  16  to  18,  Dec.  2  to  16,  with> 

out   Jury 59 

Mar.  11  to  22,  Nov.  7  to  Dec.  1,  Jury  present 33 

1903.  Mar.  2,  Mar.  16,  Apr.  15,  May  2,  May  25  to  June  1,  Oct.  2  to  24,  Nov. 

11  to  Dec.  31,  without  Jury 86 

May  4  to  16,  Oct.  26  to  Nov.  10,  jury  present 26 

At  Tallahassee. 

1896.  May  12  to  16,  Jury  present;  Nov.  2,  not  present 6 

1897.  Jan.  9,  no  jury ;  June  6  to  8,  jury  present 4 

1898.  June  6  to  8,  jury  present 3 

1899.  May  9  to  13,  Nov.  20  to  24,  Dec.  4,  5,  jury  present 12 

1900.  May  22,  23,  Nov.  19  to  22,  Jury  present 6 

1901.  Nov.  18  to  22,  jury  present 5 

1902.  Mar.  24  to  27,  jury  present 4 

1903.  May  18  to  28,  Nov.  23  to  28,  jury  present 16 

Total  for  eight  years 494 

Of  which  jury  were  present  on 256 

And  no  jury  present  on 233 

An  average  of  about  62  days  per  year.  From  the  above  dates  all  deductions 
were  made  for  Sundays  and  legal  holidays. 

V^ltness  my  hand  and  seal  of  said  court  at  the  city  of  Pensacola,  in  said  dis- 
trict, this  31st  day  of  December,  A.  D.  1903. 

[SEAL.]  F.  W.  Mabsh,  CTcrt. 
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I,  F.  W.  Marsh,  clerk  of  the  District  Ck>nrt  of  the  United  States  in  and  for 
the  Northern  District  of  Florida,  hereby  certify  that  on  the  days  and  dates 
above  glTen  the  said  court  was  opened  for  business,  the  said  district  judge 
present  and  presiding,  as  certified  in  the  circuit  court  aforesaid. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  Pensacola,  this  31st 
day  of  December,  A.  D.  1903. 

[SEAL.]  F.  W.  Mabsh,  Olerk, 

Now,  let  me  give  you  an  illustration. 

Mr.  Bowie.  If  it  does  not  interrupt  the  gentleman,  I  want  to  ask 
him  one  question:  Does  he  claim  that  Judge  Swayne's  testimony 
on  page  20  is  not  to  be  found  in  the  record  ? 

Mr.  LiTTLEFiELD.  Yes. 

Mr.  BownL  Do  you  claim  that  he  did  not  testify  as  stated  in  the 
report? 

Mr.  L1TTL.EFIELD.  Oh,  I  presume  he  did.  I  do  not  know  anything 
about  it.  I  make  no  charges  against  the  distinguished  gentleman. 
It  was  through  inadvertence  or  in  some  other  way.  The  whole 
transcript  is  simply  not  here,  and  it  is  not  fair  and  it  is  not  right  to 
hold  Judge  Swayne  on  the  strength  of  a  transcript  that  is  not  com- 
plete.   It  would  not  be  done  anywhere  else. 

Mr.  Palmer.  You  say  you  do  not  know  whether  that  testimony 
was  given.  Do  you  not  know  that  Mr.  Gillett  told  you  that  it  was 
given? 

Mr.  LiTTLEFiBLD.  You  mean  this  testimony  ? 

Mr.  Palmer.  On  page  20. 

Mr.  LiTTLEFiELD.  Well,  so  far  as  that  is  concerned  I  do  not  know 
whether  it  was  mven  or  not. 

Mr.  Palmer.  Did  you  not  inquire  of  Mr.  Gillett,  and  did  he  not 
tell  you  that  it  was  ? 

Mr.  LiTTLEFiELD.  I  do  not  know  whether  I  inquired.  [To  Mr. 
Gillett  of  California:]  Did  I  inquire  of  you? 

Mr.  Gillett  of  California.     Yes,  sir. 

Mr.  Palmer.  He  heard  it. 

Mr.  LiTTLEFiELD.  That  may  be  true;  I  was  not  present,  and  did 
not  hear  it. 

Mr.  Palmer.  Then  what  are  you  talking  about? 

Mr.  LiTTLEFiELD.  What  am  I  talking  about?  The  gentleman 
evidently  does  not  appreciate  the  situation.  I  do  not  know  whether 
he  appreciates  the  significance  of  a  complete  transcript  as  compared 
with  an  emasculated  transcript. 

Mr.  Sherley.  Will  the  gentleman  permit  me  to  interrupt  him? 

Mr.  LiTTLEFiELD.  Certainly. 

Mr.  Sherley.  Do  I  understand  the  gentleman  from  Maine  to  tell 
the  House  that  we  are  called  upon  to  pass  judgment  on  a  case  of 
this  importance  on  an  incomplete  record?  Now,  the  gentleman  has 
been  a  member  of  both  committees  having  in  charge  this  investiga- 
tion, and  I  think  it  is  due  that  he  should  state  to  the  House  when 
he  got  the  information  that  the  record  here  is  not  complete,  and  why 
steps  were  not  taken  by  him  to  have  it  completed. 

Mr.  LiTTLEFrELD.  I  got  that  after  the  last  debate;  and  I  went  to 
the  stenographer  to  get  him  to  make  a  transcript. 

Mr.  Sherley.  How  long  ago  ? 

Mr.  LiTTLEFiELD.  Just  bef  OTC  the  vacation. 

Mr.  Sherley.  What  step  has  the  gentleman  taken  to  bring  into 
this  House  a  complete  record  ? 
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Mr.  LrrTLEFiBLD.  "  The  gentleman  "  went  to  the  stenographer  and 
asked  him  if  he  had  a  transcript  of  his  notes.  He  said  he  had  not. 
I  asked  him  if  he  liad  the  original  notes,  and  he  told  me  that  the 
notes  had  got  lost  in  the  shuffle. 

Mr.  Sherley.  If  the  gentleman  can  not  give  this  House  any 
knowledge  so  that  they  can  get  a  transcript,  having  to  determine 
a  question  involving  the  highest  principles  on  a  mutilated  record,  if 
your  statement  be  true,  this  House  has  no  business  in  proceeding  with 
this  case  now. 

Mr.  LmLEFiELD.  "  The  gentleman  "  has  not  undertaken  until  now 
to  discuss  anv  of  these  charges  except  that  charge  in  relation  to  the 
question  of  false  certificates.  "  The  gentleman "  only  learned  from 
tne  stenographer  that  his  notes  were  not  to  be  had  just  a  little  before 
the  vacation. 

Mr.  Parker.  What  vacation? 

Mr.  LiTTLBFiBLD.  The  last  vacation ;  the  Christmas  vacation.  This 
is  the  first  opportunity  I  have  had  since  of  saying  anything  about  it 
I  hope  I  make  that  plain  to  the  gentleman. 

Now,  let  me  go  a  little  further.  I  would  like  to  call  the  attention 
of  the  House  to  this  fact :  While  I  was  at  home  during  the  vacation 
for  the  purpose  of  examining  this  case  in  detail  and  making  prepara- 
tions to  give  to  the  House  the  benefit  of  this  record,  I  first  learned  of 
this  important  certificate  of  Mr.  Marsh,  the  clerk  of  Judge  Swayne's 
court  at  Pensacola.  I  then  procured  it  from  Mr.  Marsh.  An 
analysis  of  the  certificates  from  the  various  clerks  shows  Judge 
Swayne  holding  court  as  follows : 

Sioayne's  statement — Courts  held  hy  Jtidge  Sicayne. 

1896. 

Dallas,  Tex.,  Jan.  13  to  Mar.  24 70  — 

Pensacola,  Fla.,  Jan.  18 1 

Graham,  Tex.,  Mar.  1 1    

Pensacola,  Fla.,  Apr.  7  to  25 17 

Waco,  Tex.,  Apr.  27  to  May  16 18    

Tallahassee,  Fla.,  May  12  to  16 5 

Dallap,  Tex.,  May  18  to  June  27 40    

Pensacola,  Fla.: 

June  21)  and  30 2 

July  1 1 

Tallahasse,  Fla.,  Nov.  2 1 

Pensacola,  Fla.,  Nov.  5  to  13 8 

Waco,  Tex.,  Nov.  18  to  30;  Dec.  1  to  19 28  —- 

157        35 
Estimated  time  for  travel 15       12 

172        47 

Total  number  of  days 219    

Months  not  holding,  August,  September,  and  October. 

1897. 

Pensacola,  Fla.,  Jan.  9 ^ 

Dallas,  Tex.,  Jan.  11  to  Feb.  27 51  .— 

Fort  Worth,  Tex.,  Mar.  1  to  Mar.  13 12  -- 

Pensacola,  Fla.,  Apr.  6  to  16 ^^ 

Waco,  Tex.,  Apr.  20  to  30;  May  1  to  15 25    

Dallas,  Tex.,  May  17  to  July  1 ^    
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TaUahaasee,  Fla.,  June  6  to  8 8 

Penaacola,  Fla.: 

July    3 1 

Dec.  14  to  21 7 

132  22 

ESBtimated  time  for  travel 12  12 

144  84 

Total  nmnber  of  days . 178    

Months  not  holding  court,  August,  September,  October,  and  November. 

1898. 

New  Orleans,  La. : 

Jan.  8  to  81 • 28    

Feb.  1  to  28 27    

Mar.  2  to  31 29    

Apr.  1  to  30 29    

May  2  to  28 26    

PoiBacola,  Fla.: 

May  28, 89,  and  81 8 

June  1  to  4 4 

Tallahassee,  Fla.,  June  6,  7,  and  8 8 

P^isacola,  Fla.,  Nov.  16  to  19 .—  5 

New  Orleans,  La.: 

Nov.  21  to  80 9    

Dec.  1,  2,  and  8 8    

Dec.  9  and  17 8 

'         161  28 

Estimated  time  for  travel 21  15 

172  88 

Total  number  of  days , 210    

Months  not  holding  court,  July,  August,  September,  and  October. 

1899. 

Pensacola,  Fla.,  Jan.  27  and  28 2 

New  Orleans,  La.: 

Jan.  30  and  31 2    

Feb.  1  to  28 28    

Mar.  1  to  11 11    

Pensacola,  Fla.,  Mar.  20  to  26 6 

Birmingham,  Ala.,  Apr.  4  to  June  6 62    

Pensacola,  Fla.,  May  1  to  6 6 

Tallahassee,  Fla.,  May  9  to  13 5 

Poisacola,  Fla.: 

May  15  to  20 2 

Oct.  5  and  6 2 

Huntsville,  Ala.,  Oct.  9  to  Nov.  1 23  — - 

Pensacola,  Fla.,  Nov.  13  to  18 6 

Tallahassee,  Fla.,  Nov.  20  to  24 5 

Pensacola,  Fla.: 

Nov.  27  to  29 g 

Dec.  1  and  2 * 

Tallahassee,  Fla.,  Dec.  4  and  5 ^ 2 

126  45 

Estimated  time  for  travel 18  S3 

144  78 

Total  number  of  days 222    

Months  not  holding  court,  July,  August,  and  September. 
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1900. 

HnntBYiUe,  Ala.,  Jan.  7  to  19 13    

PeQsacoIa,  Fla. : 

Jan.  22  to  28 4 

May  8  to  19 I  n 

Tallahassee,  Fla.,  May  22  and  23 2 

New  Orleans,  La.: 

May  24  to  31 7    

June  1  to  15 13 

Tyler,  Tex.,  June  18  to  28 11    

Fensacola,  Fla.,  July  4 

Birmingham,  Ala.,  Sept  3  to  Oct  6 33 

Pensacola,  Fla.,  Nov.  8  to  17 9 

Tallahassee,  Fla.,  Nov.  19  to  22 4 

Pensacola,  Fla.,  Nov.  23  to  Dec.  1 7 

Tyler,  Tex.,  Dec.  3  to  29 27     

104        87 
Estimated  time  for  travel 18        18 

122        66 

Total  number  of  days - 177 

Months  not  holding  court,  February,  March,  August,  and  October. 

1901. 

Pensacola,  Fla.,  Jan.  2-4,  22,  26-30,  Feb.  5-7-13-14,  20,  27  to  Mar. 

4,  5-14,  18-20-28-^0,  Apr.  1-6,  26  to  June  19 

Birmingham,  Ala.,  Sept.  2  to  16 15  

Pensacola,  Fla.,  Nov.  5  to  16 

Tallahassee,  Fla.,  Nov.  18  to  22 

Pensacola,  Fla.,  Nov.  23  to  30,  Dec.  2  to  31 

16      106 

Estimated  time  for  travel 2 

130 

Total  numl)er  of  days 146    

Not  holding  May,  July,  August,  and  October. 

1902. 

Pensacola,  Fla.,  Jan.  1,  Feb.,  Mar.  10-11-22 

Tallahassee,  Fla.,  Mar.  24-27 

Pensacola,  Fla.,  Mar.  31  to  Apr.  2,  June  16  to  18,  Nov.  7-9,  Dec. 
1^,  16 

96 

Estimated  time  for  travel 18 

114 

Total  number  of  days 114 

Not  holding  court  Miiy,  July,  August,  September,  and  October. 

1903. 

Tyler,  Tex.,  Jan.  12  to  Feb.  16 35 

Pensacola,  Fla.,  Mar.  2  to  16,  Apr.  15,  May  2,  30 

Tallahassee,  Fla.,  May  18  to  28 

Pensacola,  Fla.,  June  1,  Oct.  2  to  31,  Nov.  2  to  30 
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Tftllahanee,  Fla^  Nov.  23  to  28 

Fouacola,  ila.,  Dec.  1  to  31 113 

35      113 
SkBtimated  time  tor  travel 3       16 

38      129 

Total  number  of  days 167    

Not  liolding  court  July,  August,  and  September. 
Average  per  year,  179. 

This  shows  that  Judge  Swayne  was  practically  the  larger  portion 
of  the  time  either  in  his  district,  or  constructively  in  it,  because  when 
out  of  it  he  was  holding  court  under  the  direction  of  some  higher 
judge,  which  holding  is  entirely  consistent  with  his  residence  therein, 
and  in  no  sense  inconsistent  therewith.  In  every  proper  sense,  as  he 
always  registered  from  Pensacola,  it  is  probative  of  residence  therein. 
If  you  add  to  the  days  of  actual  holding  court  the  time  it  is  estimated 
he  took  in  traveling  to  and  from  these  places,  as  shown  in  the  analy- 
sis mentioned,  you  would  have  the  aggregates.  I  have  not  been  able 
to  estimate  with  any  definiteness  as  to  Sundays,  and  nothing  is 
added  for  the  time  occupied  in  drawing  opinions  or  doing  other 
work  connected  with  his  office. 

Mr.  EoBiNSON  of  Arkansas.  I  want  to  ask  you  if  you  have  not 
overlooked  the  fact  that  that  statement  is  contained  in  the  record? 

Mr.  LrrTLEFiEu>.  Some  of  them  are  contained  in  the  record  and 
some  are  not. 

Mr.  KoBiNSON  of  Arkansas.  Are  they  not  all  there  ? 

Mr.  LrrTLEFTFjj).  No ;  they  are  not  all  there. 

Mr.  KoBiNSON  of  Arkansas.  The  one  to  which  the  gentleman  has 
referred  ? 

Mr.  LiTTLEFiEU).  Give  me  the  page. 

Mr.  Robinson  of  Arkansas.  Pace  341  of  the  record. 

Mr.  LrrrLEFiEiJ).  Those  were  all  Texas. 

Mr.  Robinson  of  Arkansas.  Yes. 

Mr.  LimiEFiELD.  The  certificates  to  which  I  call  the  gentleman's 
attention  come  from  the  clerk  of  the  district  court  in  Florida,  not 
Texas. 

Mr.  Robinson  of  Arkansas.  If  the  gentleman  will  look  on  page 
389  he  will  see  the  certificates  for  1899  and  a  number  of  other  years, 
and  I  wanted  to  find  out  if  it  is  not  true  that  all  the  years  he  has 
referred  to  are  here  embraced  in  this  record  in  fact. 

Mr.  LiTTLEFiELD.  Does  the  gentleman  refer  to  page  339? 

Mr.  Robinson  of  Arkansas.  Page  339. 

Mr.  Littlefield;  That  is  not  his  district  court  at  all.  That  is  the 
circuit  court  of  appeals.  It  is  the  district  court  of  Florida  to  which 
I  am  calling  attention. 

Now.  let  me  go  on.  After  having  made  this  analysis  I  find  that 
the  average  number  of  days  that  the  judge  was  either  in  Florida 

Mr.  Smith  of  Kentucky.  I  wish  to  ask  you  a  (}uestion  at  that 
point.     Your  statement  for  the  year  1900,  I  believe  it  is 

Mr.  LiTTiaEFiELD.  No;  for  1896. 

Mr.  Smith  of  Kentucky.  For  1896  accounts  for  Judge  Swayne's 
presence  at  various  places  except  from  the  last  of  June  to  a  certain 
date  in  November. 
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Mr.  LiTTLEFiELD.  The  months  in  which  he  was  not  holding  court 
were  August,  September,  and  October. 

Mr.  Smith  of  Kentucky.  Where  was  he  in  July 

Mr.  LiTTLEFiELD.  He  was  in  Pensacola  on  the  1st  of  July. 

Mr.  Smith  of  Kentucky.  I  meant  after  the  1st  But,  anyhow, 
where  was  he  during  that  time  when  he  was  not  holding  court  ? 

Mr.  LiTTLEfTELD.  The  fair  inference  would  be,  I  apprehend,  that 
he  was  spending  his  vacation  in  Guyencourt,  Del.  Now,  this  whole 
analysis  will  show  that  during  all  of  that  time  there  were  some  years 
when  he  was  absent  4  months  without  holding  court  at  all,  other 
years  when  he  was  absent  only  three  months,  and  a  summary  will 
show  that  on  the  average  he  was  holding  court  and  traveling  to  and 
fro,  on  an  average,  of  179  days  in  the  year,  about  one-half  of  the  time 
instead  of  only  about  60  days,  as  urged  by  the  committee. 

There  is  no  evidence  that  any  inconvenience  of  any  consequence 
was  sustained  by  his  absence  at  any  time.  I  will  call  attention  to  the 
testimony  of  Mr.  Lidden,  on  pages  23  and  84,  where  Mr.  Lidd^i  testi- 
fied that  there  was  a  difficulty  in  the  summer,  but  it  turned  out  after- 
wards that  the  inconvenience  was  in  the  spring— during  the  spring— 
during  the  period  when  Judge  Swayne  was  in  the  State  ox  Texas 
holding  court. 

Mr.  Wolf,  a  witness  on  the  part  of  the  prosecution,  testifies  that  he 
knows  of  no  particular  delay  or  inconvenience  to  business.  He  is 
asked: 

Q.  Do  you  know  of  any  case  in  which  there  has  been  any  embarrassment  on 
account  of  the  judge's  absence? — ^A.  Not  of  my  own  knowledge. 

Q.  Have  you  ever  heard  of  any  case  where  delay  or  embarrassment  was 
occasioned  by  the  judge's  absence? — ^A.  No. 

Q.  Have  you  ever  heard  of  any  civil  proceeding  in  which  you  have  heard  that 
litigants  were  damaged  or  injured  by  the  absence  of  the  judge? — ^A.  No;  I  can 
not  say  that  I  know  of  any  specific  case  of  that  kind. 

The  clerk  of  the  court  so  testifies,  and  W.  A.  Blount,  the  leading 
attorney  in  Florida,  also  so  testifies. 

Now,  I  concede  that  the  judge  has  not  been  actually  in  Florida  as 
long  as  I  would  like  to  have  seen  him  there  under  these  circumstances 
[laughter] ;  but  these  facts  indicate  that  when  he  has  been  holding 
court  a  very  large  proportion  of  the  time  he  has  been  actually  dis- 
charging his  duty  under  circumstances  consistent  with  his  residence 
in  Florida.  I  had  some  doubt  about  this  case  until  I  looked  at  the 
authority  relied  upon  by  the  committee  for  the  purpose  of  establishing 
a  rule  of  law  in  connection  with  this  case,  and  that  was  the  case  of  The 
People  ?'.  Owers  (29  Colo.,  535).  If  I  can  "have  the  attention  of  the 
House  I  would  like  to  state  what  the  court  held  in  that  case,  and  the 
state  of  facts  upon  which  the  court  made  its  ruling.  It  is  a  state  of 
facts  on  which  the  court  held  that  the  judge  had  sustained  the  burden 
resting  upon  him  to  the  satisfaction  of  the  court  to  establish  his  resi- 
dence in  Leadville,  Colo.,  where  his  court  was  held. 

In  People  t\  Owers  (29  Colo.,  585)  the  court  held  that  the  Consti- 
tution required  the  district  judge  to  maintain  his  actual  residence  in 
his  district  as  distinguished  from  a  legal  or  constructive  residence  or 
domicile.  It  was  a  quo  warranto,  and  the  court  held  that  the  burden 
of  proof  was  upon  the  judge  to  clearly  establish  such  a  residence. 
The  facts  were  as  follows : 

The  judge's  term  began  January  9,  1901.  The  information  was 
filed  September  9,  1901.    "  During  that  time,  on  account  of  the  state 
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of  his  health,  the  judge  had  not  actually  resided  in  his  judicial  dis- 
trict." He  had  served  a  six-year  term,  ending  January  9,  1901,  and 
until  the  spring  of  1897  he  had  dearly  resided  in  Leadville,  in  his 
district.  At  that  time  his  health  was  impaired,  resulting  in  nervous 
prostration.  He  was  unable  to  sleep  in  such  a  high  altitude  and  was 
advised  by  his  physician  that  his  health  and  life  depended  upon  his 
spending  as  much  time  as  possible  in  a  lower  altitude.  He  was  mar- 
ried in  October,  1897.  and  from  that  time,  with  the  exception  of  five 
months  at  Santa  Baroara,  Cal.,  he  spent  most  of  his  time  in  Denver, 
5,000  feet  lower,  during  the  last  two  and  three- fourths  years,  imme- 
diately returning  to  Denver  upon  the  adjournment  of  his  court,  when 
there  was  no  other  business  requiring  his  presence  or  unless  he  stayed 
longer  for  the  transaction  of  his  private  business,  except  in  a  few 
instances  when  he  went  to  other  parts  of  the  State.  From  the  time 
of  his  marriage  he  either  kept  nouse  and  lived  with  his  wife  or 
boarded  with  her  in  Denver,  except  when  she  was  away  on  visits,  when 
while  in  Denver  he  boarded  alone. 

His  wife  and  family  were  never  in  Leadville  but  once,  and  then  for 
less  than  10  days,  on  a  visit.  For  the  last  19  months  he  had  an  office 
in  Denver  with  his  name  painted  on  the  door,  the  room  being  rented 
by  a  company  of  which  he  was  the  secretary.  His  name  appeared  as 
a  resident  for  1900  and  1901  in  the  Denver  Directorjr,  but,  as  he 
claimed,  without  his  knowledge  or  direction.  During  this  time  when 
in  Leadville  he  occupied  as  his  sleeping  room  a  room  in  the  court- 
house adjoining  his  chambers  and  had  no  other  house  or  dwelling 
place  in  Leadville.  The  furniture,  including  bedstead,  bedding,  bu- 
reau, washstand,  and  carpets,  was  his  property.  He  had  in  1898  sold 
the  furniture  in  the  chambers  to  the  county.  He  paid  nothing  for 
the  use  of  his  room.  He  had  no  other  personal  property  in  Leadville, 
made  no  tax  return,  and  paid  no  poU  or  personal  tax  during  this 
period.  He  took  his  meals  at  restaurants  or  hotels,  as  might  be  con- 
venient, and  had  no  regular  boarding  place.  His  wardrobe  he  kept  in 
Denver,  and  took  with  him  when  he  went  to  his  district  sufficient 
clothing  to  meet  the  necessities  of  a  short  stop,  except  that  he  had 
sufficient  personal  and  bed  linen  for  his  use  in  Leadville.  He  was  reg- 
istered as  residing  at  the  "  courthouse." 

For  nine  years,  with  the  exception  of  three  elections,  he  voted  in 
Leadville.  During  this  two  and  three- fourths  years  he  had  not  been 
personally  present  exceeding  300  days,  50  of  which  were  exclusively 
devoted  to  campaigning.  In  1899, 1900,  and  1901  two-thirds  to  three- 
fourths  of  his  time  was  spent  out  of  his  district.  In  legal  documents 
he  had  always  described  himself  as  of  Leadville,  so  registered  himself 
when  traveling,  had  rented  a  box  in  its  post  office,  and  had  his  per- 
sonal  envelopes  marked  for  return  to  Leadville,  and  had  claimed  and 
still  claims  it  as  his  home,  domicile,  and  residence.    • 

Upon  these  facts  the  court  held  that  the  Constitution  should  be 
given  ''  a  reasonable  and  not  a  purely  technical  or  literal  interpreta- 
tion " :  that  "  it  is  only  a  fair  and  reasonable  construction,  we  think, 
of  the  admitted  facts  to  sslj^  and  we  shall  so  hold,  that  it  is  his  bona 
fide  intention  as  soon  as  his  health  will  permit,  which  he  hopes  will 
soon  be  realized,  to  return  to  Leadville,  in  his  district,  for  tne  pur- 
pose of  there  maintaining  his  actual  residence."  Again,  "  we  think 
it  would  be  a  strained  construction  of  the  language  and  a  harsh  rule 
to  enforce  within  eight  months  after  the  plaintiff's  induction  into 
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office  to  say  that  because  he  had  not  during  that  time,  on  account  of 
the  state  of  his  health,  actually  resided  in  his  judicial  district  and 
because  thus  early  in  his  term  it  is  not  entirely  certain  that  at  some 
definite  future  date  he  would  return  there,  he  should  therefore  be 
ousted  from  office."  And  again,  "  and  although  the  rule,  as  we  have 
said,  requires  him  clearly  to  show  a  containing  right  to  hold,  this 
rule  is  in  entire  harmony  with  another  of  equal  potency,  which  is 
that  it  is  only  for  some  substantial  misconduct  upon  his  part  that  the 
severe  penalty  of  an  ouster  should  be  visited  upon  him." 

Swayne  must  have  resided  somewhere.  While  not,  perhaps,  abso- 
lutelj^  necessary,  certainly  the  most  effective  way  of  showing  that 
he  did  not  reside  in  his  district  would  have  been  to  show  that  he  had 
a  residence  elsewhere.  There  is  no  successful  pretense  that  he  re- 
sided elsewhere.  He  had  abandoned  St.  Augustine.  He  did  not 
reside  in  anv  of  the  other  districts  where  he  had  held  court.  Guven- 
court  was  nothing  more  than  the  place  where  he  spent  his  summer 
vacations.  No  otner  place  is  suggested  as  a  possible  residence.  In 
the  Colorado  case  the  judge  had  an  actual  and  continuous  abiding 
place  for  himself  and  family  in  Denver,  out  of  his  district,  for  four 
years  before  the  hearing.  Swayne  has  never  had  any  such  abiding 
place.  Since  October,  1900,  at  least,  it  can  no^,  be  reasonably  ques- 
tioned that  he  has  just  such  a  residence  and  abiding  place  for  him- 
self and  family  in  Pensacola,  Fla.  At  the  time  of  the  hearing  the 
Colorado  judge  was  neither  actually  abiding  nor  residing  in  his  dis- 
trict. Swayne  is.  When  the  decision  was  rendered  it  was  not  even 
certain  that  the  Colorado  judge  would  "  return  to  Leadville,  in  his 
district,  for  the  purpose  of  there  maintaining  his  actual  residence," 
The  court  said  he  had  a  "  bona  fide  intention  '  to  do  so.  Everybody 
concedes  that  Swayne  is  now  in  his  district  and  a  bona  fide  resident 
thereof.  With  the  exception  of  voting,  which  was  no  doubt  techni- 
cally necessary  in  order  to  make  the  Colorado  judge  eligible  for  elec- 
tion, every  fact  and  circumstance  is  much  stronger  in  support  of 
residence  in  this  case. 

In  that  case  the  burden  was  upon  the  respondent  to  satisfy  the 
court  that  he  resided  in  Leadville.  In  the  case  here,  under  this 
article,  the  burden  is  upon  us  to  satisfy  the  tribunal  that  is  to  try 
this  article,  beyond  a  reasonable  doubt,  that  Judge  Swayne  did  not 
reside  in  this  district,  and  I  submit  that  the  analysis  I  have  given 
of  the  facts  in  this  case  is  amply  borne  out  by  this  record  and  that 
the  facts  are  much  more  probative  of  the  residence  of  Swayne  in 
his  district  than  were  the  facts  before  the  court  in  the  Coloraclo  case, 
and  held  by  them  to  be  sufficient  when  the  burden  was  on  the  other 
party.  Under  these  circumstances  I  do  not  believe  that  charge  can 
be  sustained  bv  the  evidence  in  this  case. 

BELDKN    AND    DAVIS    CASE. 

The  next  charge  is  the  Belden  and  Davis  case.  These  charges  I 
will  discuss  together,  because  the  Davis  and  Belden  case  involves 
simply  one  proposition.  Upon  what  does  the  charge  in  the  Davis 
and  Belden  case  rest?  The  Davis  and  Belden  case  involves  the  ques- 
tion as  to  whether  or  not  the  judge  had  purchased  or  negotiated  for 
lot  Xo.  91,  a  part  of  the  Gabriel  Rivas  tract  in  Pensacola,  Fla.,  and 
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had  thus  acquired  an  interest  that  made  him  incompetent  to  try  the 
case.  The  first  question,  I  take  it  to  be  ascertained,  is  what  were  the 
facts  in  relation  to  that  alleged  purchase  ? 

You  will  find  on  page  57  written  evidence  connected  with  that 
proposition  in  its  inception.  In  the  first  place,  let  me  say  this:  I 
have  searched  this  record  in  vain  for  any  evidence  to  establish  the 
fact  that  Jud^e  Swayne  in  July,  1901,  had  any  knowledge  that  there 
was  pending  m  his  court  what  is  known  as  the  "  Florida  McGuire 
case,']  or  that  he  had  any  knowledge  of  the  character  of  the  declara- 
tion in  that  case  which  would  indicate  the  question  in  controversy 
ii)  that  litigation.  I  haven't  any  doubt  that  Judge  Swayne  knew  thai 
it  had  been  in  litigation  for  quite  a  number  of  years,  because  the  case 
had  been  tried,  as  the  record  shows,  eleven  times.  The  significance  of 
this  point  is  that  there  is  nothing  in  the  record  that  shows  that  Judge 
Swayne  knew  that  this  particular  case  was  pending  in  his  court-  It 
does  not  appear  that  any  trials  had  been  had  of  this  case  then  pend- 
ing. Now,  I  do  not  think  that  it  can  be  presumed  that  a  judge  knows 
every  case  that  is  pending  on  his  docket,  much  less  the  description 
in  the  declaration  in  the  case. 

Mr.  CocKRAN  of  New  York.  Will  the  gentleman  allow  me  a  ques- 
tion ? 

Mr.  LrrTLEMELD.  Certainly. 

Mr.  CocKRAN  of  New  York.  I  understood  the  gentleman  to  say 
the  case  had  been  tried  eleven  times  ? 

Mr.  LrrTLEFiELD.  The  record  so  shows. 

Mr.  CocKRAN  of  New  York.  In  what  court  was  it  tried  ? 

Mr.  LrrTLEFiELD.  I  do  not  know ;  there  is  nothing  in  the  record  to 
indicate  it.  I  do  not  know  how  thiat  may  be.  This  was  a  new  trial 
of  a  case  that  had  been  tried,  as  I  say,  eleven  times.  In  1901  Judge 
Swayne  was  shown  about  Pensacola,  Fla.,  and  shown  lot  No.  91,  a 
vacant  lot,  unoccupied,  nothing  built  on  it. 

There  is  no  presumption  that  a  judge  knows  what  cases  are  pend- 
ing upon  the  docket  of  his  court,  and  much  less  can  it  be  assumed 
that  ne  knows  the  contents  of  a  declaration.  So  that  the  case  does 
not  show  that  when  Judge  Swayne  was  negotiating  for  lot  91  that  he 
had  any  knowledge  that  any  litigation  was  pending  in  relation 
thereto. 

Even  if  he  had  seen  the  declaration,  it  would  have  given  him  no 
information.    It  reads: 

That  certain  parcel  or  piece  of  land  known  as  the  "  Gabriel  Rivas  '*  of  the 
city  of  Pensacola,  Escambia  County,  State  of  Florida,  mostly  In  section  8,  town- 
ship 2  south,  range  29  west. 

Giving  no  definite  idea  of  the  location  of  the  real  estate,  and  I  say 
there  is  nothing  to  indicate  that  Judge  Swayne's  attention  had  been 
called  even  to  this  suit,  to  this  declaration.  Well,  he  had  some  nego- 
tiations and  they  terminated  under  these  circumstances.  Judge 
Swayne  having  testified  that  he  knew  nothing  about  this  location, 
and  the  declaration  if  he  knew  about  it  did  not  give  metes  and 
bounds.  The  firm  of  Wilson  &  Co.  negotiated  the  sale  to  Mrs. 
Swajne.  Mrs.  Swayne  had  inherited  some  property  from  her  father* 
I  think,  and  they  were  proposing  to  invest  that  in  Pensacola,  Fla. 
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Mr.  Hooten,  of  Watson  &  Co.,  wrote  Judge  Swayne,  July  19,  1901, 
<as  follows: 

We  have  deed  to  block  91,  New  City,  from  Mr.  Edgar,  but  be  refuses  to  give 
a  warranty  deed  to  tbis  block;  be  merely  gives  quitclaim  deed.  We  bave  re- 
ceived a  letter  from  blm,  in  wblcb  be  writes  be  is  unwilling  to  give  anything 

but  a  bargain  and  sale  deed,  as  be  is  afraid  of  tbe  old Garo  claim  on 

tbis,  whicb  seems  to  be  bis  objection.  We  bave  recently  made  an  abstract  of 
title  of  this  property,  and  it  seems  to  us  we  would  Just  as  soon  bave  one  deed 
as  tbe  otber,  but  we  lay  tbe  matter  before  you,  so  as  to  bave  you  perfectly  satla- 
fled.  In  case  tbe  deed  is  not  satisfactory  to  you,  of  course,  we  will  bave  to  drop 
tbis  deed  or  wait  until  you  come  bome.  Tbanking  you  for  an  immediate  reply. 
Yours,  truly, 

Thomas  O.  Watson  &  Go. 

i 

To  that  the  only  answer  was  this,  dated  July  22, 1901 : 

Gbntlemeu  :  You  may  omit  block  91  and  send  papers  for  tbe  other  along,  and 

oblige, 

Yours,  truly,  Ghables  Swaywe. 

That  terminated  the  transaction  so  far  as  the  record  shows.  I  do 
not  think  anybody  will  contend  that  there  was  any  resumption  of 
negotiations.  It  is  true  that  my  distinguished  friend  the  gentle- 
man from  Pennsylvania  [Mr.  Palmer]  has  an  impression  that  nego- 
tiations might  have  been  resumed  later,  but  he  will  concede  himself 
that  that  is  simply  an  inference  that  he  draws  from  the  state  of 
facts,  and  that  there  is  nothing  in  the  record  to  indicate  that  there 
was  any  such  purpose  or  intention  on  the  part  of  Judge  Swayne. 

On  the  contrary,  the  statement  that  Swayne  placed  on  the  files  of 
the  court  Novemoer  11,  1901,  absolutely  negatives  that  proposition, 
as  appears  on  page  324.  Judge  Swayne  then  said  that  the  deed  was 
returned  to  the  proposed  grantors  with  the  statement  that  no  further 
negotiations  whatever  could  be  conducted  by  them  in  relation  to  this 
property,  and  they  thereupon  refused  to  purchase  either  at  the  present 
time  or  in  the  future  any  portion  of  said  tract.  That  is  Judge 
Swayne's  uncontradicted  statement,  a  part  of  the  record  of  that 
court,  on  its  files,  made  November  11,  1901.  There  is  no  other  evi- 
dence in  this  case  that  there  were  any  negotiations  or  transactions  be- 
tween Watson  &  Co.  on  behalf  of  Mr.  Edgar  and  Judge  Swayne  and 
his  wife,  except  this  to  which  I  have  called  attention.  Under  these 
circumstances,  what  happened? 

Mr.  BuRMisoN.  Mr.  Speaker,  is  it  not  a  fact  that  judgment  was  ob- 
tained by  Watson  &  Co.  oecause  of  the  sale  to  Mrs.  Swayne? 

Mr.  LiTTLEFiELD.  I  wiU  Call  attention  to  that  a  little  later.  I  will 
explain  that  later.  I  have  that  in  my  mind.  Under  these  circumstances 
the  attorneys  for  Florida  McGuire — Paquet  and  Belden — wrote 
Judge  Swayne  while  at  Guyencourt,  Del.,  requesting  him  to  recuse 
himself.  He  made  no  reply.  The  only  thing  that  was  done  was 
when  Judge  Swayne  reached  Florida  and  began  to  hold  his  term  on 
the  5th  of  N'oveml)er,  1901.  He  says,  and  W.  A.  Blount  says,  and  the 
clerk  of  the  court  says  that  Judge  Swayne  in  the  presence  of  Paquet 
and  Davis — Belden  had  not  arrived  there — stated  substantially  these 
facts:  He  referred  to  the  party  purchasing  as  a  relative,  and  after- 
wards said  it  was  his  wife,  and  in  substance  he  informed  them  that 
the  transaction  was  terminated.  Now,  upon  what  state  of  facts  and 
upon  what  basis  did  these  gentlemen  proceed  to  bring  the  suit  they 
afterwards  brought  in  the  State  court  of  Florida  against  Judge 
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Swayne?  I  have  the  record  right  here,  and  I  will  call  attention  to 
it.  Paquet  and  Davis  do  not  undertake  to  state  the  basis  of  that  law- 
suit. They  did  not  undertake  to  ^ve  their  reasons,  either  as  wit- 
nesses or  in  the  contempt  proceedings,  why  they  brought  the  suit 
against  Swayne.  Mr.  Belden  is  the  only  witness  upon  that  part  of 
the  case,  and  he  says,  page  115 : 

During  the  summer  of  1902  the  rumor  was  general  through  the  town  that 
Judge  Swayne  had  purchased  lot  91. 

Again: 

The  rumors  were  so  definite  and  of  such  form  as  to  leave  no  doubt  in  the 
minds  of  counsel  of  the  purchase. 

Mark  you,  it  is  a  rumor;  nothing  else.  It  was  not  information,  but 
a  rumor.    Then  it  goes  on  to  say  as  follows : 

We  also  learned  that  a  suit  had  been  brought  by  Watson  &  Ck).  against  Edgar 
for  commissions  due  them  by  Eidgar,  and  the  records  will  show  it. 

That  is  an  answer  to  the  inquiry  of  the  gentleman  from  Texas  [Mr» 
Burleson].  Mr.  Speaker,  I  have  no  doubt  that  is  true.  I  have  no 
doubt  that  Watson  &  Co.  were  legally  entitled  to  their  commissions 
from  Mr.  Edgar,  because  they  had  negotiated  the  sale  and  rendered 
their  services,  and  Mr.  Edgar  was  liable  to  them,  although  he  could 
not  give  and  did  not  give  uie  deed  that  was  required,  and  the  trans- 
action fell  to  the  ground.  A  little  further  on  I  will  call  attention  to 
a  significant  fact  involved  in  that  suit.    Further,  Belden  says: 

Did  you  have  any  reason  to  suppose  that  Judge  Swayne  had  exercised  any 
acts  of  ownership? 

No. 

Did  you  have  any  such  information  before  you  brought  this  suit? 

I  did  not,  as  I  stated.  I  was  siclc  and  in  my  room.  The  matter  was  prepared 
by  Judge  Paquet. 

Did  you  make  any  effort  to  ascertain  whether  or  not  a  deed  had  been  placed 
on  record  by  himself  or  any  of  his  family? 

I  did  not.    That  branch  of  it  was  with  the  local  attorneys. 

And  there  is  not  the  slightest  evidence  in  this  case  that  any  local 
attorney,  either  Paquet  or  Davis,  made  even  an  inquiry  of  Watson  & 
Co.,  who  could  have  been  reached  any  time  in  five  minutes,  to  ascer- 
tain whether  or  not  a  deed  had  been  made  to  Judge  Swayne  or 
whether  Judge  Swayne  had  even  a  scintilla  of  title  or  pretense  of 
title  to  that  prope^t^^  They  did  not  even  look  at  the  record.  They 
did  not  dare  to  inquire  oi  Watson.  They  knew  they  would  get 
information  they  did  not  want. 

There  is  not  the  slightest  evidence  that  any  man  went  to  the  rec- 
ords for  the  purpose  of  ascertaining  the  facts. 

Q.  Did  you  go  to  see  Watson  and  ascertain  from  him  if  Judge  Swayne  had 
a  deed  to  it? — ^A.  The  parties  understood  they  had  sold  it  to  him. 

Q.  They  did  not  say  he  had  not  accepted  it? — A.  I  did  not  see  him,  but  I 
understood  it  was  stated  he  had  received  a  deed. 

Now,  giving  it  the  best  construction  possible,  the  only  foundation 
that  Mr.  Paquet  had  when  he  brought  that  suit  in  the  State  court 
against  Judge  Swayne  was  simply  a  rumor  that  Judge  Swayne  had 
purchased  that  property  for  his  wife.  Now,  I  submit  whether  a 
rumor,  wandering  .from  mouth  to  mouth,  gaining  strength  by  every 
transmission,  is  a  foundation  for  a  lawsuit.  Rumor,  the  diaphanous, 
odorous  emanation,  and  exhalation  of  a  village  sewing  circle,  a 
foundation  for  a  lawsuit!     Upon  what  did  these  gentlemen  expect 
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to  rely  when  they  reached  the  trial  of  the  case  they  beffan  by  this 
writ? — because  it  must  be  assumed  if  they  did  it  in  good  faith  they 
expected  to  try  their  case.  Did  they  expect  to  summon  into  court 
Dame  Rumor  as  a  witness?  They  concede  that  is  the  only  witness 
they  had.  Did  they  expect  to  summon  before  the  tribunal  of  justice 
Dame  Rumor?  I  take  it  for  granted  that  if  they  had  summoned  her 
she  would  have  been  halted  upon  the  threshold  of  that  holy  temple 
and  dissolved  into  miasmatic  air  and  '^  like  an  insubstantial  pageant 
faded,  leaving  not  a  wrack  behind." 

Mr.  Palmer.  Read  page  121,  which  contains  the  testimony  of  Bd- 
den  on  the  subject. 

Mr.  LiTTLEFiELD.  I  wiU  read  that,  and  I  thank  the  gentleman  for 
calling  my  attention  to  it. 

Q.  Don't  you  know  at  the  time  of  the  bringing  of  the  suit  neither  Judge 
Swaj-ne  nor  his  wife  claimed  any  Interest? — ^A.  Well,  we  had  an  understanding 
from  the  reports  of  the*  agent  and  Mr.  Edgar  that  the  Judge  had  purchased  the 
land,  and  when  we  learned  that  suit  was  pending  in  the  county  Judge's  court 
against  Edgar,  that  revealed  the  fact  that  the  sale  had  been  made  to  Mrs. 
Lydia  C.  Swayne. 

Well,  who  did  they  sue?  They  sued  Charles  Swayne.  They  did 
not  sue  Lydia  C.  Swayne;  they  sued  Charles  Swayne.  Now," why 
did  thev  do  that?    I  will  read  further: 

Q.  You  said  if  he  would  give  you  imtil  Thursday  you  would  be  willing  to  pro- 
ceed?—A.  Yes. 

Q.  Why  were  you  willing  to  proceed  if  he  would  give  you  time? — ^A.  Well,  as 
you  have  asked  the  question,  we  had  telegraphed  to  Judge  Pardee,  and  he  had 
telegraphed  us  to  go  ahead  and  make  a  record;  we  were  not  permitted  to 
make  a  record. 

What  record  did  they  intend  to  make?  They  intended  to  make  a 
record  of  a  suit  pending  in  the  State  courts  against  him.  That  was 
the  admitted  purpose.  They  were  going  to  make  a  record  of  a  suit 
pending  against  Charles  Swayne  when,  in  the  first  place,  they  ad- 
mitted they  had  only  rumor  to  base  it  upon,  and,  in  the  next  place, 
Mrs.  Lydia  C.  Swayne  should  have  been  the  defendant  and  not 
Charles  Swayne.  Now,  that  is  the  condition  of  things  as  they  ex- 
isted up  to  Saturday  night,  when  the  case  was  set  for  trial  on  Mon- 
day morning,  with  the  understanding,  as  stated  by  my  friend,  that 
it  should  be  tried  then  and 

Mr.  Burleson.  As  a  matter  of  fact,  the  institution  of  the  suit 
against  Mrs.  Swayne  would  have  had  the  same  eflfect,  as  far  as  re- 
cusing Judge  Swayne  was  concerned. 

Mr.  LiTTLEFiELD.  No.    Do  you  say  it  is  the  same  legal  proposition! 

Mr.  Burleson.  I  say  it  would  have  had  the  same  effect  in  regard 
to  disqualifying  him. 

Mr.  LiTTLEFiELD.  That  might  be,  but  they  did  not  propose  to  rely 
upon  a  suit  they  knew  they  had  the  right  to  bring,  but  they  proposed 
to  bring  a  suit  they  knew  they  had  no  right  to  bring  upon  their  own 
statments,  upon  their  own  oaths,  so  that  prima  ficie  it  would  be 
clearly  admissible  in  the  record  they  proposed  to  make. 

Mr.  Fitzgerald.  Will  the  gentleman  yield?  The  testimony  shows 
that  Watson  &  Co.  were  to  negotiate  with  Judge  Swayne. 

Mr.  LiTTLEFiELD.    YcS. 

Mr.  Fitzgerald.  And  it  also  shows  that  they  had  reported  these 
other  persons.    Now,  was  not  that  a  reasonable  ground  to  assume  that 
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he  was  the  man  engaged  in  and  intending  to  purchase  the  property, 
and  not  his  wife  ? 

Mr.  LnTLEFiELD.  Not  the  slightest  in  the  world. 

Mr.  Fitzgerald.  I  would  like  to  have  the  gentleman  clear  that  up. 

Mr.  LiTTLEFiELD.  Well,  now,  let  me  clear  that  up.  Here  is  Mr. 
Belden,  a  lawyer  who  is  relying  upon  rumor  for  the  basis  of  a  law- 
suit. Now.  the  presumption  is,  he  brings  that  lawsuit  with  the  ex- 
pectation of  maintaining  it  The  party  owning  that  property,  if 
there  was  any,  was  the  party  he  ought  to  sue.  There  is  no  pretense 
from  anybody  that  Judge  Swayne  was  purchasing  for  himself.  The 
daim,  and  the  only  claim,  is  that  he  was  negotiating  for  his  wife. 

Belden  says  himself  that  he  knew  that  suit  in  favor  of  Watson  & 
Co.  against  Edgar  was  for  a  sale  to  Mrs.  Swayne,  who  was  the 
owner. 

Mr.  FiTZGEKALD.  If  the  gentleman  will  permit  me,  I  will  say  that 
the  deeds  and  other  papers  had  been  sent  to  Jud^e  Swayne. 

Mr.  LiTTLEFiEU).  As  a  matter  of  fact,  they  had  not. 

Mr.  Fitzgerald.  That  is  the  testimony. 

Mr.  LiTTLEFiELD.  There  is  undoubtedly  a  mistake  about  that. 

Mr.  Fitzgerald.  I  am  speaking  from  the  record;  and  then  he  tes- 
tifies here: 

We  had  an  understanding,  from  the  reports  of  our  agents  (that  is,  Watson  & 
Co.,  I  take  it),  to  Mr.  Edgar,  that  Judge  Swayne  had  purchased  the  property. 

Does  not  that  justify  the  assumption  that  Judge  Swayne  was  the 
person  negotiating? 

Mr.  LiTTLEFiELD.  No.  When  he  disclosed  his  knowledge  of  the 
existence  of  a  lawsuit  in  favor  of  Watson  &  Co.  against  Edgar,  where 
the  lawsuit  showed  the  sale  was  to  Mrs.  Swayne. 

Mr.  Fitzgerald.  Of  course,  when  they  went  into  the  case  they 
a^^rtained  it. 

Mr.  Palmer.  Who  was  the  lawsuit  for  commission  against  ? 

Mr.  LiTTLEFiELD.  Agaiust  Edgar.  And  they  were  entitled  to  their 
commissions  as  against  Edgar,  so  far  as  they  had  found  a  purchaser, 
if  Edgar  was  not  capable  of  completing  the  transaction. 

He  savs: 

When  we  learned  that  suit  was  i)ending  In  the  county  judge's  court  against 
Edgar,  it  revealed  the  fact  that  the  land  had  been  sold  to  Lydia  O.  Swayne. 

Mr.  Palmer.  There  is  nothing  in  the  record  to  show  that. 

Mr.  Thayer.  Is  it  a  fair  reading  of  it  to  come  to  that  conclusion  ? 

Mr.  LiTTLEFiELD,  That  suit  was  pending  before  they  brought  their 
suit.    There  was  no  question  about  that. 

Mr.  Thayer.  Did  they  know  that  fact  when  they  brought  this  suit? 

Mr.  LiTTLEFiELD.  He  puts  it  right  in  the  same  statement.  That  is 
my  construction  of  the  testimony.  I  am  obliged  to  the  gentleman 
for  his  suggestion. 

Mr.  Thayer.  When  he  said  "  when  we  learned,"  as  though  he 
might  have  said  "later  on,"  isn't  it  a  fair  construction  of  the  lan- 
guage here  that  he  meant  later  on? 

Mr.  Littleiteld.  Now,  let  me  read  from  part  of  Belden's  testi- 
mony that  precedes  this: 

And  we  also  learned  that  a  suit  had  been  brought  by  Watson  &  Co.  v»  Edgar 
for  corauiissions  due  them  by  Edgar ;  the  records  will  show  it. 
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Here  he  is  giving  his  reasons  for  bringing  this  suit,  and  he  says 
that  is  one  of  the  reasons  he  had  for  bringing  it.  Then  he  goes  on 
to  say  a  little  later  that  he  discovered  that  the  declaration  revealed 
the  fact  that  the  sale  had  been  made  to  Mrs.  Lvdia  C.  Swavne,  You 
take  the  two  statements  together,  and  there  can  not  be  any  question 
in  my  mind  but  that  it  relates  to  facts  existing  prior  to  the  bringing 
of  the  suit. 

Now,  let  me  go  on.  What  is  the  condition  of  things  on  Saturday? 
Mr.  Paquet  made  the  writ  for  the  State  court — they  call  it  a  *'  pra- 
cipe,"  I  believe — Mr.  Davis  was  called  in  somewhere  about  6  o'clock, 
and  Paquet  states  that  it  was  then  decided  to  dismiss  the  suit  pending 
in  Judge  Swayne's  court.  This  fact,  if  it  was  a  fact,  can  hare 
absolutely  no  weight  in  ascertaining  whether  Judge  Swavne  was 
justified  in  finding  Belden  and  Davis  guilty  of  contempt,  as  they 
were  not  witnesses,  and  this  alleged  fact  was  not  made  known  to 
him.  If  it  was  entitled  to  weight  as  showing  that  no  contempt  was 
intended,  the  Judge  should  have  been  informed  thereof.  To  all^ 
it  now  as  impeaching  his  integrity,  when  it  was  concealed  from  Mm 
then,  is  not  only  disingenuous,  but  contemptible.  Mr.  Paquet,  after 
having  called  Mr.  Davis  in  and  having  the  conversation  with  him, 
wrote  the  article  which  was  published  in  the  Pensacola  newspaper 
on  Sunday  morning,  having  it  sent  by  Mr.  Pryor  to  the  newspaper 
office  for  publication  at  about  11  o'clock  at  night. 

Now,  I  want  to  call  the  attention  of  the  House  to  the  significance 
of  that  article  published  in  the  newspaper.  And  bear  in  mind  the 
fact  that  Mr.  Belden  has  himself  said  he  was  advised  by  Judge 
Pardee  to  make  a  record.  That  notice  states  on  page  55  of  tne 
report,  if  the  gentleman  wishes  to  find  it : 

It  gives  notice  that  a  suit  had  been  brought  in  the  State  court 
Mr.  Paquet,  who  writes  the  article  for  the  paper,  says  what!  "A 
decided  new  move  was  made." 

A  new  move  was  made  in  what?  "  In  the  now  celebrated  case  of 
Mrs.  Florida  McGuire." 

That  celebrated  case!  Where  was  that  case  pending?  It  wis 
pending  in  Judge  Swayne's  court,  and  Paquet's  own  statement  is 
that  this  suit  in  the  State  court  was  a  new  move  in  the  "  celebrated 
case,"  and  for  fear  that  there  miffht  be  some  possible  question  in  the 
public  mind  as  to  the  purpose  of  this  suit  in  the  State  and  the  case 
]t  was  intended  to  affect,  he  says  in  conclusion:  "And  which  is  a 
part  of  the  property  now  in  liti^ition  before  him  " — Judge  Swavne. 
Could  anything  be  more  conclusive  as  to  the  express  intent  and  pur- 
pose of  the  suit  in  the  State  court? 

A  "move"  in  what?  In  the  State  court?  No,  in  the  United 
States  court.  That  move  was  an  action  admittedly  based  on  rumor, 
not  against  the  pretended  principal  Mrs.  Swayne,  but  an  action 
against  Mr.  Swavne,  who  was  not  pretended  to  have  any  interest  in 
the  property,  li^es.  a  new  move  in  the  McGuire  case  with  a  ven- 
geance. They  could  not  wait  for  the  reporters  to  learn  the  facts  in 
the  ordinary  course.  No,  they  must  proclaim  it  from  the  housetops 
at  once.  Their  only  purpose  must  have  been  to  hold  Swayne  out 
to  the  public  and  disgrace  him.  That  was  Saturday  before  the  op«tt- 
ing  of  the  court  on  Monday.  On  Monday  these  men  came  into  court 
and  the  statement  was  made  as  found  on  page  324,  and  made  a  part 
of  the  complete  record.  Here  we  come  to  the  important  point  in 
this  case.    Here  we  come  to  the  statement  of  Belden  and  Davis. 
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Xow,  I  submit  that  there  is  no  part  of  the  testimony  of  Mr.  Belden 
where  he  indicates  or  says,  except  in  this  cross-examination  which 
I  have  called  attention  to,  that  he  had  any  right  to  bring  this  suit. 
This,  you  must  remember,  was  not  given  in  the  contempt  hearing, 
but  is  his  testimony  now.  Mr.  Davis,  as  a  witness,  does  not  under- 
take to  say  that  he  had  any  right  to  bring  that  suit,  neither  does 
Paquet. 

I  will  not  take  time  to  discuss  the  proposition  of  the  distinguished 
gentleman  from  Pennsylvania  that  when  a  constructive  or  an  indirect 
contempt  is  committed  that  it  is  sufficient  if  the  party  comes  into 
court  and  purges  himself  of  the  contempt  on  oath,  oecause  this  case 
does  not  disclose  any  such  purging.  Now,  the  distinguished  gentle- 
man has  said  a  good  many  times  that  that  was  done.  He  has  re- 
peatedly said  that  Davis  and  Belden  purged  themselves  of  contempt 
and  averred  their  right  as  counsel  to  bring  such  suit.  Five  times  the 
committee,  in  his  report,  substantially  makes  this  assertion,  as  fol- 
lows: 

The  next  day  (Tuesday)  Davis  and  Belden  appeared  and  submitted  an  answer 
purging  themselves  of  the  contempt  and  averring  their  right,  as  counsel,  to 
bring  the  suit. 

Second.  That  If  authority  can  be  found  in  the  law  for  holding  the  action  of 
these  attorneys  a  contempt,  that  in  the  absence  of  evidence  of  intent  to  commit 
a  contempt  other  than  that  to  be  gathered  from  the  fact  that  the  suit  was 
brought  Saturday  night  and  the  process  served  the  same  night,  and  in  the  face  of 
their  answer  that  no  contempt  was  thought  of  or  intended,  to  adjudge  there 
guilty  was  a  gross  abuse  of  power. 

For  a  constructive  or  indirect  contempt  it  is  the  law  that  one  charged  may 
purge  himself,  and  that  he  can  not  thereafter  be  punished.  In  this  case  Judge 
Swayne  listened  to  no  excuse.  He  found  an  evU  motive  for  a  lawful  action 
without  evidence  and  against  the  oath  of  the  accused. 

He  ignored  the  sworn  denial  of  the  accused  that  they  had  committed  or  had 
intend^  to  commit  a  contempt  and  without  any  evidence  whatever  to  establlsb 
the  fact,  except  that  they  had  brought  a  suit  against  him  in  the  State  court  and 
served  him  with  process  Saturday  night. 

The  answer  is  that  if  he  had  observed  the  common  rules  of  administering 
justice  and  had  decided  the  case  as  the  law  requires  he  would  never  have 
thought  for  a  moment  of  punishing  a  constructive  contempt  after  the  accused 
had  purged  themselves  under  oath. 

I  do  not  know  what  he  bases  this  assertion  upon.  I  am  going  to 
read  the  answer  filed  in  this  case  by  Belden  and  Davis,  and  will  sub- 
mit that  they  not  only  do  not  purge  themselves  of  contempt,  but  they 
do  not  say  they  had  any  rig^ht  to  bring  the  suit.  They  do  not  inti- 
mate that  it  was  in  good  faith.  They  do  not  intimate  they  had  any 
belief  in  it,  and  more  than  that,  it  is  not  made  on  oath.  Now,  it  was 
incredible  to  me  that  my  distinguished  friend  could  make  this  re- 
peated assertion  without  any  foundation,  and  I  have  therefore  exam- 
ined the  original  answer,  and  it  is  not  on  oath,  and  it  reads  exactly  as 
this  answer  reads  here  on  page  325,  omitting  the  formal  part : 

And  now  come  Simeon  Belden  and  E.  T.  Davis  and  for  reasons  why  they 
should  not  be  punished  by  contempt  showeth: 

First.  That  the  grounds  upon  which  the  said  contempt  is  based,  to  wit :  Sum- 
mons in  ejectment  issued  from  the  circuit  court  of  Escambia  Ck)unty,  Fla., 
wherein  Florida  McGulre  was  plaintiff  and  the  Hon.  Charles  Swayne  was  de- 
fendant, that  said  proceedings  is  in  the  jurisdiction  of  the  circuit  court  of 
Escambia  County,  Fla.,  and  that  this  court  is  without  Jurisdiction  thereof. 
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Now,  I  ask  you  to  note  this :  Thus  far  there  is  not  a  suggestion  that 
thev  had  any  right  to  bring  it,  or  that  they  believed  they  had  any 
rignt  to  bring  it,  or  that  it  was  brought  without  intending  any  ccm- 
tempt  of  the  court.     Now,  let  me  go  a  little  further : 

Second.  That  the  petition  to  recuse  referred  to  in  said  motion  tfa^  had 
nothing  to  do  with  before  this  court,  nor  were  they  present  on  the  5th  day  of 
November  when  submitted,  as  stated  in  said  motion,  nor  present  when  any  state- 
ment made  by  the  judge  concerning  his  connection  with  any  of  the  property, 
except  the  statement  made  by  said  judge  on  November  11,  after  court  convened 
and  after  the  motion  to  discontinue  the  case  of  Florida  McGuire  v.  Penaacola 
City  Ck).  et  al.  was  made. 

Not  an  intimation  yet  that  they  had  a  right  to  bring  it,  or  that  they 
thought  they  had  a  right  to  bring  it,  or  that  they  believed  they  had 
a  ri^t  to  bring  it ;  not  an  intimation  that  they  were  purging  them- 
selves of  contempt.    Let  me  go  on  and  read : 

Third.  To  the  second  poragraph  showeth:  As  above  stated,  they  heard  no 
declaration  made  by  the  judge  referred  to  In  said  paragraph*  and  as  for  reasons 
to  believe  that  he.  Judge  Swayne,  or  some  member  of  his  family,  was  inter- 
ested in  block  91,  Rlvas  tract  of  land,  named  in  said  summons,  we  simply  refer 
to  the  declaration  made  by  Hon.  Charles  Swayne  on  November  11, 1901 — 

Two  days  after  the  suit  was  brought,  mind  you — 

when  said  motion  was  made  by  the  Hon.  W.  A.  Blount«  and  that  after  hearing 
said  declaration,  believe  there  Is  in  existence  a  deed  to  Mrs.  Charles  Swayne 
uncanceled,  and  that  they  have  no  knowledge  of  its  repudiation,  and  as  the 
negotiations  for  the  proi)erty  named  in  said  deed  was  one  made  by  Mrs.  CTharles 
Swayne  in  her  individual  right  that  no  act  of  the  said  Hon.  Charles  Swayne 
would  repudiate  or  render  null  and  void  any  transaction  made  by  Mrs.  Charles 
Swayne  with  her  own  money  or  property. 

Relyinff  altogether  upon  the  statement  made  two  days  after  they 
brought  tnis  suit ;  not  an  intimation  that  they  believed  their  suit  wa» 
in  good  faith ;  not  an  intimation  that  they  bielieved  they  had  a  right 
to  bring  it.    Then  the  next  paragraph  is : 

Fourth.  That  E.  T.  Davis,  for  himself,  showeth  that  this  court  had  no  juris- 
diction over  him  in  said  matter  of  Florida  McGu^re  v.  Pensacola  City  C5o.  et  al 
until  requested  the  court  to  mark  his  name  as  attorney  for  plaintiff  on  the 
morning  of  November  11,  when  he  presented  the  motion  to  discontinue  the 
aforesaid  suit. 

Simeon    Beldeh. 

E.  T.  DA^^s. 

That  is  the  answer.  That  is  all  there  is  in  the  answer.  There  is  no 
statement,  I  submit,  in  the  answer  that  they  had  not  been  guilty  of 
contempt;  that  they  did  not  intend  any  contempt,  or  that  they  be- 
lieved tney  had  any  right  to  bring  that  suit.  No  purging  or  apologiz- 
ing.   Let  me  go  further : 

Belden  himself,  as  I  have  already  stated,  is  a  witness,  and  he  swears 
as  follows,  on  page  IIG: 

Q.  You  said  j'ou  fllcnl  an  answer  purging  yourself  of  contempt? — A.  Oh,  no: 
I  knew  I  had  committed  no  offense,  and  I  did  not  aiM>logize.  I  would  hare 
stayed  in  jail  until  now  before  I  would  have  ai)ologized. 

Now,  there  is  the  answer  which  the  gentleman  asserts  over  and 
over  again  in  his  report  was  a  purging  on  oath.  In  his  last  state- 
ment the  gentleman's  attention  was  caUed  by  Judge  Swayne  to  the 
fact  that  the  answer  did  not  disclose  any  such  state  of  facts  as  he 
stated  in  his  report,  and  that  it  was  not  on  oath  that  there  was  no 
purging,  and  yet  the  gentleman  repeats  the  baseless  statement  in  his 
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speech  before  the  House  six  times  and  repeats  it  in  his  speecii  here 
to-day — making  the  assertion  that  they  had  purged  themselves  of 
contempt  in  these  proceedings. 

These  are.  the  unfounded  assertions  he  makes  when  urging  the 
adoption  of  the  impeachment  resolutions: 

Judge  Swayne  ordered  a  rule  to  show  cause  upon  an  unsworn  statement  pre 
pared  by  Blount,  which  was  served  on  Davis  and  Belden,  Paquet  being  absent. 
The  next  day  (Tuesday)  Davis  and  Belden  appeared  and  submitted  an  answer 
purging  themselves  of  the  contempt  and  averring  their  right,  as  counsel,  to 
bring  the  suit. 

Second.  That  if  authority  can  be  found  In  the  law  for  holding  the  action  of 
these  attorneys  a  contempt,  that  in  the  absence  of  evidence  of  intent  to  com- 
mit a  contempt  other  than  that  to  be  gathered  from  the  fact  that  the  suit  was 
brought  Saturday  night  and  the  process  served  the  same  night,  and  in  the  face 
of  their  answer  that  no  contempt  was  thought  of  or  Intended,  to  adjudge  them 
guilty  was  a  gross  abuse  of  power. 

For  a  constructive  or  indirect  contempt  it  is  the  law  that  one  charged  may 
purge  blmself.  and  that  he  can  not  thereafter  be  punished.  In  this  case  Judge 
Swayne  listened  to  no  excuse.  He  found  an  evil  motive  for  a  lawful  action 
without  evidence  and  against  the  oath  of  the  accused. 

He  knew  that  in  a  rule  to  show  cause  why  a  person  shall  not  be  punished  for 
contempt  the  actual  intention  of  the  respondent  is  material,  in  which  respect 
It  differs  from  an  indictment  for  the  like  offense.  Therefore,  when  the  re- 
spondent meets  the  words  of  the  rule  by  disavowing,  upon  oath,  any  intention 
ii  committing  in  contempt  of  court,  the  rule  must  be  discharged. 

He  ignored  the  sworn  denial  of  the  accused  that  they  had  committed  or  had 
intended  to  commit  a  contempt,  and  without  any  evidence  whatever  to  estab- 
U^  the  fact,  except  that  they  had  brought  a  suit  against  him  in  the  Sate  court 
and  served  him  with  process  Saturday  night. 

The  answer  is  that  if  he  had  observed  the  common  rules  of  administering 
Justice  and  had  decided  the  case  as  the  law  requires  he  would  never  have 
thought  for  a  moment  of  punishing  a  constructive  contempt  after  the  accused 
had  purged  themselves  under  oath. 

I  do  not  know  what  foundation  he  has  or  claims  for  it.  I  have 
given  to  the  House  all  the  evidence  there  is  in  the  record  bearing 
upon  it.  Their  answer  does  not  show  it.  It  is  not  on  oath,  it  does  not 
deny  contempt,  or  claim  good  faith,  and  the  testimony  of  Belden 
flatly  contradicts  it.    I  do  not  know  how  far  the  impression  that  the 

Snueman  has  made  when  he  makes  these  statements  may  go  with  the 
ouse  in  producing  conviction  in  connection  with  this  case,  but  I  do 
know  that  if  he  should  ever  reach  a  tribunal  higher  than  this  they  will 
be  bound  by  the  record,  and  the  gentleman  will  not  be  able  to  suc- 
ceed in  manufacturing  facts  by  the  impression  that  he  has  of  the 
facts  when  the  actual  facts  are  disclosed  by  this  record. 

Mr.  Smith  of  Kentucky.  Will  the  gentleman  allow  me  to  interrupt 
him? 

Mr.   LiTTLBFIELD.    YcS. 

Mr.  Smith  of  Kentuckj^.  Does  not  that  answer  of  Judge  Belden 
reveal  the  fact  tliat  he  did  not  intend  to  commit  any  contempt  of 

court  ? 
Mr.  LiTTLErrELD.  Yes;  but  the  answer  that  Judge  Belden  made, 

that  I  have  read  to  you,  was  made  in  1904,  not  in  1901,  when  the 
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case  was  being  tried.  He  swears  in  so  many  words  that  he  did  not 
purge  himself  and  that  he  would  not  purge  himself. 

Mr.  Smith  of  Kentucky.  Because  he  had  not  committed  any  con- 
tempt. 

Mr.  T.ITTLEFIELD.  Very  true,  that  is  his  proposition ;  but  the  im- 

Eression  that  my  friend  had  was  that  he  had  purged  himself.  Now, 
5t  me  go  a  little  bit  further. 

Mr.  Clayton.  May  T  interrupt  the  gentleman? 

Mr.  LiTTT^EFiEM).  Ycs ;  certainly. 

Mr.  Clayton.  Was  not  the  language  of  Judge  Belden  that  vou 
refer  to  to  this  effect — that  he  did  not  apologize  for  what  he  tad 
done:  that  he  said  he  had  not  done  any  wrong;  that  he  had  done 
what  he  had  a  right  to  do,  and  therefore  he  had  nothing  to  apologize 
for? 

Mr.  LiTTLEFiELD.  I  havc  read  what  he  said. 

Mr.  Palmer.  On  page  116  he  testifies  in  answer  to  the  question: 

Q.  Did  you  file  your  answer — ^ptirge  yourself? — ^A.  Yes. 

Mr.  LiTTLEFiEij).  Xow.  wait  and  see  if  he  understood  it-  Does  the 
ffentleman  from  Pennsylvania  sav  now  that  that  answer  was  on 
oath  8 

Mr.  Palmer.  I  do  not  say  that 

Mr.  LiTTLEFiELD.  Haveu't  you  stated  it  repeatedly  ? 

Mr.  Palmer.  I  am  not  on  trial,  and  I  do  not  propose 

Mr.  Tirm.EFTELD.  No,  but  you  do  not  want  the  House  to  get  a 
wrong  impression  of  this  case,  do  you  ? 

Mr.  Palmer.  No,  and  I  do  not  think  it  Tvill. 

Mr.  LriTLEt^iELD.  I  hope  not. 

Mr.  Clayton.  You  ask  about  the  answer  of  Davis  and  Belden  not 
being  on  oath.  May  I  call  your  attention  to  the  fact  that  the  accu- 
sation filed  by  Mr.  Blount  under  the  direction  of  the  court  ^wsls  not 
on  oath  ?        ' 

Mr.  Littlefiel©.  Precisely  so,  and  it  is  not  required  to  be  on  oath; 
and  when  the  majority  of  this  committee  assert  as  a  legal  proposition 
that  it  is  required  to  be  on  oath,  why,  they  simply  undertake  to  over- 
rule the  Supreme  Court  of  the  United  States  in  tne  Savin  case. 

Now,  the  committee  ought  to  be  presumed  to  know  the  law,  and  in 
that  case  either  the  committee  does  not  know  the  law  or  the  Supreme 
Court  of  the  United  States  does  not  know  the  law.  As  for  me,  I  vrill 
stay  with  the  Supreme  Court.  But  that  does  not  answer  my  sug- 
gestion. 

Mr.  Clayton.  Did  not  the  judge  here  testify  at  that  time  in  rela- 
tion to  the  Belden  and  Davis  answer  that  it  was  not  sworn  to,  and  did 
he  not  swear  witnesses  and  hear  them  in  support  of  their  contention  f 

Mr.  LiTTLEFiELD.  Certainly;  but  Davis  and  Belden  did  not  go  on 
the  stand. 

Mr.  Clayton.  Sworn  testimony  was  offered. 

Mr.  LrrTLBFiELD.  But  Davis  and  Belden  did  not  go  on  the  stand. 

Mr.  Clayton.  There  is  nothing  in  the  record  to  contradict  the  idea 
that  they  were  examined. 

Mr.  LiTTLEFiELD.  There  is  nothing  in  the  record  to  indicate  that 
Davis  and  Belden  were  witnesses  in  that  proceeding.  The  point  I 
make  is  this :  I  want  the  House  to  understand  it,  because  some  Mem- 
bers  of  the  House  will  read  the  report,  and  some  Members  will  read 
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the  speech  of  the  genUeman  from  Pennsylvania  [Mr.  Palmer].  The 
Members  of  the  House  ought  not  to  be  misled  by  the  assertion  of 
my  distinguished  friend,  an  assertion  made  eleven  times  in  the  course 
of  his  report  and  speech,  that  this  answer  was  on  oath,  in  substance, 
and  had  to  be  on  oath  in  order  for  them  to  purge  themselves.  The 
gentleman  from  Pennsylvania  said  it  was  on  oath.  I  do  not  know 
whether  he  knew  it  before  he  made  his  report,  but  his  attention  was 
specifically  called  to  it  before  he  made  his  speech  the  other  day,  but 
he  repeated  the  assertion  six  times.  I  do  not  know  whether  he  knew 
it  before  he  made  his  speech  this  afternoon  and  when  he  made  the 
assertion  before  the  House,  but  the  House  must  understand  that  the 
record  does  not  sustain  the  assertion  of  my  distinguished  friend. 

Mr.  Fitzgerald  rose. 

Mr.  LiTTLEFiELi).  Excusc  me  until  I  finish  my  argument  on  this 
point.  I  do  not  know  what  the  gentleman's  purpose  is.  I  know 
what  the  facts  are,  and  I  know  that  the  answer  itself  does  not  indi- 
cate that  he  purged  himself,  and  I  know  that  it  is  not  on  oath,  and 
that  is  the  crucial  point,  so  far  as  this  part  of  the  case  is  concerned. 
The  fact  that  the  accusation  was  not  on  oath  has  no  more  connection 
with  their  answer  than  a  last  year's  bird's  nest.  It  was  proper  to 
proceed  without  the  oath,  so  far  as  the  accusation  was  concerned. 

Mr.  Fitzgerald  rose. 

Mr.  LrrTLEFiEU).  I  beg  the  gentleman's  pardon.  I  hope  he  will 
not  interrupt  me  until  I  close  this  point.  I  can  not  proceed  with  any 
continuity  in  my  argument  unless  I  am  allowed  to  go  on  without 
interruption.  Here  are  Davis  and  Belden  signing  this  answer. 
Now,  the  case  discloses  beyond  all  controversy  that  Paquet  was  the 
leading  counsel  in  the  Florida  McGuire  suit.  He  swears,  and  other 
men  swear,  that  Paquet  made  the  writ  for  the  State  court.  He  was 
not  a  member  of  the  State  court  bar,  and  Davis  was,  and  Davis  was 
the  man  that  filed  it.  Marsh  savs  that  Paquet  admitted  that  the 
article  for  the  newspaper  was  in  nis  handwriting.  I  have  seen  the 
article,  although  I  do  not  know  his  handwriting.  It  was  written  in 
pencil.  Paquet  was  the  leading  man  in  the  case,  and  he  said  that 
ne  had  made  a  new  move  in  this  Florida  McGuire  case. 

Now,  what  did  Paquet  do?  He  did  not  come  into  court  at  the 
time  Davis  and  Belden  did,  because  he  did  not  happen  to  be  in  the 
jurisdiction:  but  proceedings  were  begun  against  Paquet  the  same 
as  against  Davis  and  Belden.  The  first  thing  that  Paquet  did  was 
to  sue  out  a  writ  of  prohibition  to  prohibit  Judge  Swayne  from  pro- 
ceeding in  the  contempt  proceedings,  and  he  found  that  that  writ 
of  prohibition  would  not  lie.  What  did  he  then  do?  Paquet — 
and  here  is  a  piece  of  evidence  not  printed  in  the  record.  I  do  not 
know  as  that  has  any  significance  here,  because  you  can  find  it  in 
the  minority  views ;  but  it  is  a  most  significant  piece  of  evidence 

Mr.  Palmer.  It  was  not  printed  in  the  record,  because  it  was  not 
offered  in  evidence.     I  do  not  know  how  it  got  into  the  minority 

report. 

Mr.  LiTTLEFiELD.  That  all  may  be.  I  will  tell  the  gentleman  how 
it  got  into  the  minority  views.  The  original  papers  in  the  case  were 
handed  to  me  by  Mr.  Gillett  of  California  during  the  last  session. 
I  looked  the  files  over,  and  in  these  files  I  found  this  notice  and  this 
statement  of  Paquet.    I  handed  them  to  Mr.  Gillett.    They  are  im- 
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portant  papers  in  this  case.  Does  any  man  suggest  that  these  pai>ers 
ought  to  have  been  suppressed  when  I  found  them?  Evidence 
against  the  conspirators  in  the  suit  in  the  State  court.  Was  it  fen: 
me,  when  I  discovered  these  papers  on  the  original. files  in  that  case, 
to  keep  them  and  suppress  them  and  not  let  the  House  know  oi 
themf 

Mr.  Palmer.  If  they  were  important,  was  it  not  for  Judge  Swavne 
to  put  them  in  evidence? 

Mr.  LnTLEPiELD.  It  may  be  that  it  was  for  Judge  Swayne  to  put 
them  in  evidence,  but  the  gentleman  would  have  to  meet  it  if  he  went 
to  the  Senate. 

Let  me  go  on  a  little  further.  Paquet's  answer  is  found  on  page  55 
of  the  record.    He  says : 

That  upon  fnU  and  mature  consideration  of  his  actions  and  conduct  In  tiie 
matter  referred  to  in  the  motion,  made  as  the  basis  of  the  above-entitled  pro- 
ceedings, through  excessive  zeal  in  behalf  of  his  clients,  he  did  so  act  that  this 
honorable  court  was  justified  in  believing  that  the  said  actions  were  com- 
mitted in  contempt  thereof  and  as  showing  disrespect  therefor.  That  reapoxul- 
ent  regrets  exceedingly  the  course  taken  by  him  in  this  matter,  and  now 
appears  In  court  and  requests  that  he  be  permitted  to  apologize  for  his 
behavior  and  file  with  the  records  in  the  above-entitled  cause  this  paper. 

Louis  P.  Paquet,  Respondent. 
Filed  March  31,  1902. 

F.  W.  Marsh,  Clerk. 

The  significance  of  that  is  that  the  chief  conspirator- 


Mr.  Henry  of  Texas.  Mr.  Speaker,  will  the  gentleman  permit  a 
question  ? 

Mr.  LiTTLEFiELD.  No ;  I  can  not.  The  gentleman  will  please  ex- 
cuse me  until  I  finish  the  argument. 

Mr.  Henrt  of  Texas.  I  desire  to  ask  a  question  on  that  particular 
paper.    I  desire  to  ask  whether  Paquet  swore  to  his  answer? 

Mr.  LiTTLEFIELD.    No. 

Mr.  Henry  of  Texas.  Well,  Judge  Swayne  contended 

Mr.  LiTTLEFIELD.  And  Judge  Swayne  says  in  his  sworn  testimony 
before  the  subcommittee  that  if  Belden  and  Davis  had  come  into 
his  court  and  made  the  same  kind  of  a  statement  that  was  made  by 
Paquet — the  leading  counsel  in  the  Florida  McGuire  case,  who  origi- 
nated the  transaction  and  who  was  preparing  to  make  a  record  on 
the  suggestion  of  Judge  Pardee — that  if  Belden  and  Davis  had  come 
in  and  made  the  same  statement  he  would  have  excused  them  as  he 
did  Paquet. 

Mr.  EussELL.  Mr.  Speaker,  I  desire  to  hear  the  gentleman  on  this 
legal  proposition:  Judge  Swayne  contended  these  attorneys  were 
guilty  of  official  misconduct  in  acting  as  attorneys  in  his  court  and 
in  the  other  court.  Now,  is  it  not  a  fact  that  he  regarded  all  three 
of  the  attorneys,  B.elden,  Davis,  and  Paquet,  as  acting  under  the 
sanction  of  their  official  oaths  as  attorneys,  and  did  not  require  any 
of  them  to  make  an  affidavit? 

Mr.  LiTTLEFIELD.  There  is  no  such  evidence  in  the  case. 

Mr.  RrssELL.  Would  not  that  be  the  proper  inference — ^would  not 
an  attorney  be  acting  under  the  sanction  of  his  official  oath? 

Mr.  LiiTi.EFiELD.  That  wouldn't  give  to  the  answer  the  sanctity 
of  an  oath.  I  would  say  this  now.  and  if  the  House  will  give  me  a 
little  attention  I  will  try  to  demonstrate  from  the  record  in  this  case, 
the  printed  material,  that  the  probabilities  are  that  if  Belden  and 
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Davis  had  sworn  to  the  statement  they  filed  they  could  have  been 
convicted  of  perjury  on  the  printed  record  itself.  That  is  a  pretty 
broad  statement  to  make,  but  let  me  saj  to  you 

Mr.  Fitzgerald.  Mr.  Speaker,  I  think  that  is  already  in  the  rec- 
ord. I  desire  to  ask  the  gentleman  if  these  gentlemen  did  not  so 
testify,  and  if  it  does  not  so  appear  in  the  record  ? 

Mr.  LiTTLEFEELD.  Where  ? 

Mr.  Fitzgerald.  That  is  the  inference  from  this  order  which  was 
signed,  the  order  entered  in  the  contempt  proceedings  against  Davis — 
"after  hearing  the  testimony  of  the  witnesses  intrMuced  by  the 
United  States  and  by  the  said  defendant."  Now,  who  could  have 
been  witnesses  except  Davis  and  Belden  ? 

Mr.  GiLLETT  of  California.  I  will  answer  that,  Mr.  Speaker. 
Blount  and  Fisher  were  put  on  the  stand  and  sworn. 

Mr.  Butler  of  Pennsylvania.  They  were  not  sworn. 

Mr.  GiLLETT  of  California.  No. 

Mr.  Fitzgerald.  On  the  stand  before  Judge  Swayne? 

Mr.  Littlefield.  No. 

Mr.  GiLLETT  of  California.  Blount  and  Fisher  were  put  on  the 
stand  by  Davis  and  Belden  as  their  witnesses. 

Mr.  Fitzgerald.  That  is  remarkable. 

Mr.  Littlefield.  It  does  not  make  any  difference  whether  it  is  re- 
markable or  not.  It  is  true.  There  is  not  a  thing  in  the  record 
that  shows  that  Davis  and  Belden  were  witnesses,  and  that  does  not 
show  it. 

Mr.  Burleson  rose. 

Mr.  Littlefield.  No;  I  beg  pardon;  I  can  not  yield.  I  want 
right  here  now  to  call  attention  to  the  assertion  I  made.  This  an- 
swer I  say  is  not  only  not  on  oath,  but  I  want  to  submit  to  the  con- 
sideration of  this  House,  as  bearing  on  the  conduct  of  these  attorneys, 
when  they  were  presented  before  Judge  Swayne  for  the  determina- 
tion of  the  question  as  to  whether  they  had  committed  a  contempt, 
the  character  of  the  answer  they  filed. 

Now,  what  do  they  say?  I  want  you  to  notice  that.  They  say, 
"We  simply  refer  for  our  knowledge  to  the  declaration  made  by  the 
Hon.  Charles  Swayne  on  November  11,  1901."  That  declaration  ap- 
pears on  page  324.  WTiat  was  that  declaration  made  by  Judge 
Swayne?  The  court  record  in  this  case,  made  November  11,  1901, 
shows  that  Judge  Swayne  "  said  the  deed  was  returned  to  the  pro- 
posed grantors  with  the  statement  that  no  further  negotiations  what- 
ever could  be  conducted  by  them  in  relation  to  this  pr9perty,  and 
they  thereupon  refused  to  purchase  either  at  the  present  time  or  in 
the  future  any  portion  of  said  tract."  This  was  a  distinct  repudiation 
of  that  whole  transaction,  according  to  that  declaration,  mark  you, 
of  November  11, 1901.  Now,  what  oo  these  men  say  ?  They  say  that 
for  their  knowledge  they  refer  to  that  declaration  containing  that 
repudiation,  and  they  then  have  the  nerve  to  say,  in  a  statement  that 
they  did  not  swear  to,  that  they  have  no  knowledge  of  its  repudia- 
tion. The  very  statement  that  they  refer  to  showed  the  repudiation. 
They  come  into  Judge  Swayne's  court  and  file  a  written  statement, 
and  refer  to  that  statement  which  shows  repudiation,  and  then  say 
they  have  no  knowledge  of  repudiation.  And  I  submit  before  any 
fair-minded,  intelligent  jury  the  statement  of  that  fact  alone  and 
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the  production  of  that  record  would  disclose  a  falsehood,  and  a  will- 
ful falsehood,  on  the  part  of  these  attorneys,  and  it  was  gross  miscon- 
duct in  connection  with  the  trial  at  that  time  on  their  part,  and  Judge 
Swayne  was  bound  to  take  it  into  account  in  reaching  his  conclusion 
as  to  whether  they  were  acting  with  him  in  good  faith. 

Again,  attention  has  been  called,  and  very  properly,  to  the  state- 
ments made  by  Judge  Swayne  when  he  imposed  this  sentence  as  bear- 
ing upon  the  question. 

Mr.  BuRi^ESON.  Before  the  gentleman  goes  to  that  branch  of  the 
subject,  will  the  gentleman  yield  for  this  question?  I  am  quite  sure 
the  gentleman  means  to  be  fair  and  accurate  in  his  statements. 

IVlr.  LiTTLEFiELD.  I  hope  to  be. 

Mr.  BiTRLESON.  You  have  repeatedly  stated  here  that  these  two  at- 
torneys did  not  attemj)t  to  purge  themselves. 

Mr.  LllTLEFIELD.    1 CS. 

Mr.  Burleson.  Now,  as  a  matter  of  fact,  did  they  not  file  an  answer 
setting  forth  a  fact  which,  if  true,  would  have  purged  themselves  of 
contempt,  and  did  not  Judge  Swayne  take  issue  with  them  upon  the 
truthfulness  of  the  fact  therein  set  forth  and  have  a  trial  of  it  in  his 
court  ? 

Mr.  LiTTLEFiELD.  The  statement  that  thev  filed  on  its  face  showed 
that  it  was  false.  That  statement  referred  to  the  record  of  the  court, 
and  the  record  of  the  court  said  the  transaction  had  been  repudiated, 
and  their  statement,  which  you  intimate  was  a  purging  of  contempt, 
was  in  reality  the  committing  of  another  contempt,  because  it  made 
a  statement  absolutely  contradicted  by  the  record  referred  to. 

Mr.  Bi  RLESON.  He  did  have  a  trial. 

Mr.  Ltttt.efield.  Certainly  he  had  a  trial,  of  course.  Now,  let  me 
go  on.  Complaint  is  made  that  Judge  Swayne  used  some  expressions 
on  this  occasion  that  were  not  in  accordance  with  the  proprieties  of  the 
occasion.  Let  me  show  what  he  did  sav  as  to  that  fact.  This  state- 
ment  is  largely  the  result  of  the  leadmg  cross-examination  of  the 
lawyers  for  the  prosecution.    Here  is  what  Davis  says: 

Q.  At  the  time  of  Im losing  this  sentence,  what  wns  Judge  Swayne's  man- 
ner?— ^A.  Very  abusive. 

Q.  Can  you  state  what  he  said? — A.  I  don't  know  that  I  can  state  it  in  so 
many  words.  He  called  us  ignorant;  said  our  action  was  a  stench  in  the  nostrils 
of  the  people,  and  a  good  many  other  things  I  can  not  repeat. 

Q.  His  manner  was  very  harsh  and  abusive? — A.  Extremely  so. 

Now,  in  regard  to  Belden: 

Q.  Now.  1  will  ask  you  what  was  th(»  manner  of  Judge  Swayne  when  he  was 
inflicting  this  penalty? — A.  Well,  it  wns  gross  and  oflPeusive;  he  entered  Into  a 
slanderous  attack  on  tlie  attorneys. 

Q.  Very  slanderous? — A    Yes. 

Q.  Tell  what  he  said? — A.  I  don't  recollect  his  words  exactly;  it  was  published 
in  the  newspaiHjrs  here. 

Q.  It  w^as  harsh  and  offensive? — A.  Veiy,  indeed. 

Xow,  I  have  in  my  hand  one  of  the  newspapers  and  I  am  going  to 
read  what  the  newspapers  said,  inasmuch  as  Judge  Belden  based  his 
statement  of  the  offensive  language  on  what  was  published  in  the 
newspapers. 

Mr.  Sherley.  Is  that  in  the  record? 

Mr.  LiTTLEFiELD.  No,  sir ;  this  is  dehors  the  record.  I  am  going  to 
give  this  as  part  of  my  speech. 

Mr.  Sherley.  Do  you  consider  that  proper?  • 
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Mr.  lATThETiEU}.  Yes,  sir. 

Mr.  Khea.  How  do  you  know  he  referred  to  that  paper  ? 

Mr.  LaTTLEFiELD.  I  am  going  to  read  both  the  papers  published  at 
Pensacola — the  Pensacola  News  and  the  Pensacola  Journal.  I  will 
read  from  both  of  them.  He  refers  to  the  newspapers  themselves. 
Now,  if  the  gentleman  thinks  I  am  inventing  this  newspaper 

Mr.  Rhea.  I  do  not  suggest  that  at  all,  sir. 

Mr.  OvERSTREET.  What  is  the  date  of  the  newspapers? 

Mr.  Littlefield.  I  will  give  it  to  you.  When  I  noticed  that  Judge 
Belden  based  his  statement  on  the  characterization  of  Judge  Swayne 
upon  the  report  of  the  newspapers,  I  very  naturally  began  to  investi- 
gate to  ascertain  the  facts.  This  fii*st  is  dated  Pensacola,  Fla.,  Tues* 
day,  November  12,  1901,  the  very  da}'  the  case  was  tried  there  or  the 
language  was  used  there,  and  hei'e  is  what  the  Pensacola  News  says: 

ATTORNEYS   HELD  FOR  CONTEMPT. 

Samuel  BeUlen,  Ej«q.,  and  E.  T.  DavlH,  Esq.,  were  flnetl  $100  and  costft  each, 
and  to  be  confined  10  days  each  in  the  county  jail,  for  contempt  of  court.  The 
sentences  were  passeii  in  the  presence  of  almost  the  entire  city  bar,  and  were 
imposed  by  Judge  Charles  Swayne,  of  the  United  States  district  court  for  the 
northern  district  of  Florida.  The  .sentences  were  pronounced  at  exactly  11.10 
o'clock  to-day  in  the  United  States  court  room,  and  Immeiliately  afterwards  the 
court  took  an  adjournment  until  10  a.  m.  to-morrow. 

Court  was  convened  this  morning;  at  10.03  o'clock,  and  in  the  presence  of  a 
larjje  number  of  representative  citizens.  The  fact  had  become  public  that  there 
was  a  probability  of  something  of  a  sensational  nature  to  develop,  and  curiosity 
manifest«xl  itself  among  the  better  class  of  people. 

Immediately  upon  convening  of  the  court  Mr.  Davis,  one  of  the  attorneys  in 
the  proceedings,  in  behalf  of  himself  and  associates  sul)mitted  to  the  court 
reasons  why  the  proceedings  of  contempt  should  not  be  carried  out,  and  quoted 
authorities  bearing  upon  jurisdiction  of  the  court  in  contempt  proceedings.  The 
leasons  were  submitted  In  writing  after  being  read  by  defendant  and  were 
placed  on  file  by  the  clerk. 

Hons.  William  Fisher  and  W.  A,  Blount,  in  behalf  of  the  court,  asked  that 
witnesses  for  defendants  be  culled.  They  were  John  Denham  and  E.  B.  Barker, 
both  of  whom  are  connected  with  the  Press.  The  first  named  knew  nothing  of 
the  authorship  of  an  article  entitled  "Judge  Swayne  summoned,"  etc.,  which 
Appeared  in  that  paper  Sunday  morning,  and  upon  the  strength  of  which  were 
based  the  proceedings  of  contempt.  The  original  manuscript  of  the  article 
was  produced  in  court  by  this  witness,  but  as  he  could  give  no  Information  as 
to  authorship,  etc..  he  was  excused  and  the  night  editor.  B.  B.  Barker,  called. 

In  response  to  Interrogations,  witness  stated  he  was  connected  with  the 
Pre?w;  that  on  Saturday  night  last,  about  11  o'clock.  G.  W.  Pryor  (who,  It 
afterwards  developed,  had  furnished  money  for  prosecuting  the  case)  had  sub- 
mitted It  as  a  news  Item,  and  that  In  that  capacity  it  was  accepted  and  printed. 

Capt.  J.  C.  Keyser  was  called  as  witness  on  behalf  of  the  court.  He  said, 
among  other  things,  that  he  thought  he  was  an  heir  to  property  in  litigation; 
that  he  had  carried  the  pneclpe  for  summons  to  the  circuit  clerk  after  6  p.  m. 
Saturday,  and  had  told  clerk  to  file  same  and  issue  papers  before  Monday; 
that  his  expenses  on  a  recent  trip  to  Jacksonville  had  been  borne  by  outside 
parties,  the  names  of  whom  he  could  not  recollect.  This  witness  seemed  to  tes- 
tify with  great  reluctance  and  showed  an  apparent  disposition  to  dodge  ques- 
tions propounded  by  court's  attorney. 

B.  H.  Burton,  deputy  clerk  of  circuit  court,  called.  Stated  pnecipe  for  sum- 
mons had  been  brought  to  his  home  late  Saturday  with  a  request  to  Issue 
papers  at  once,  as  they  had  to  be  served  instanter;  that  he  had  issued  papers, 
Pud  that  he  was  conversant  with  all  duties  ai)pertalning  to  the  office  which 
he  filled  and  possessed  a  knowledge  of  legal  papers,  etc. 

At  the  conclusion  of  Mr.  Burton's  testimony  Mr.  Davis  created  a  sensation 
of  a  mild  nature  by  requesting  the  court's  attorneys  to  be  used  as  his  witnesses. 
Mr.  Blount  and  Mr.  Fisher  were  then  sworn  and  answered  two  questions  each 
bearing  on  ownership  of  property  and  case  In  general.  This  finished  testimony 
of  witDesses. 
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Judge  Swayne,  after  a  short  deliberation,  spoke  of  what  he  termed  crooked 
methods  adopted  by  counsel  for  the  plaintiffs;  that  the  law,  the  highest  calling 
lu  the  land,  had  been  disgraced  by  the  ignorance  and  vicious  methods  pur- 
sued  by  counsel  who  should  Imow  better;  that  the  methods  adopted  by  them 
In  taking  the  suit  to  the  State  court  could  not  be  looked  over,  as  there  was 
not  a  particle  of  excuse  for  it,  and,  in  consonance  with  their  duty,  the  attor- 
ney's (Messrs.  Blount  and  Fisher)  had  brought  the  matter  to  the  court's  attai- 
tion.  Adverting  to  the  evidence  adduced,  Judge  Swayne  characterized  some  of 
it  as  bearing  the  brand  of  perjury  of  the  most  pronounced  type;  that  the  wit- 
ness  (whose  name  was  not  called)  had  dodged  the  questions  propounded  at 
every  opportunity,  and  had  made  false  statements  to  meet  the  occasion. 

The  Judge  spoke  of  the  ages  of  the  defendants  and  had  gone  out  of  his  way 
to  endeavor  to  rid  himself  of  performing  the  saddest  thing  he  had  done  in  the 
12  years  he  had  occupied  the  bench — ^that  of  imposing  a  sentence  when  he 
found  he  could  not  dispose  of  the  matter  otherwise.    In  conclusion  he  said : 

"  In  conclusion,  the  court  finds  the  two  gentlemen,  E.  S.  Belden  and  E.  T. 
Davis,  guilty  as  charged,  and  they  shall  pay  a  fine  of  $100  each  and  costs,  be 
suspended  from  practice  in  this  court  for  two  years,  and  be  imprisoned  in  the 
county  Jail  for  a  term  of  10  days  each." 

The  Judge  ended  pronouncing  the  penalty  with  much  feeling,  but  upon  the 
intercession  of  Hon.  W.  A.  Blount,  the  portion  of  the  penalty  in  relation  to  a  two 
years'  suspension  of  practice  was  reconsidered  and  withdrawn. 

Now,  I  will  read  what  the  Pensacola  Journal  saj^s  about  it,  and  I 
will  put  this  article  in  in  extenso. 

Mr.  Palmer.  Do  vou  not  think  that  justified  Belden  pretty  well? 

Mr.  LiTTLEFiEiD.  Well,  I  do  not  see  any  stench  in  the  nostrils  of 
the  community. 

Mr.  Palmer.  That  is  too  thin. 

Mr.  LiTi'LEFiEiJ).  I  am  giving  you  the  benefit  of  this,  as  far  as  that 
i?  concerned.    Here  is  what  the  Pensacola  Journal  says : 

[Prom  the  Pensacola  (Pla.)  Journal,  Wednesday,  Nov.  13,  1901.1 

TWO    SENTENCKD    FOR    CONTEMPT    OF    COURT — FINED    $100    EACH    AND    COMMITTED — 

ATTORNFA'S    BELDKN    AND    DAVIS    WILL    SPEND    TEN    DAYS    IN    JAIL JUDGE    PAQUKT 

IN  NEW  ORLEANS — WENT  THERE  BEFORE  SUMMONS  COULD  BE  SERVED  ON  HIM  TO 
VISIT  SICK  WIFE — HIS  RETURN  EXPECTED — DISBARMENT  IN  ORIGINAL  SENTENCE. 
BUT    STRICKEN   OUT   AFTERWARDS. 

Quiet  a  large  number  of  citizens  of  the  city  assembled  in  the  United  States 
court  room  yesterday  morning  to  hear  the  contempt  proceedings  against  Simeou 
Belden,  K.  T.  Davis,  and  Louis  Paquet,  instituted  the  day  previous  by  W.  A. 
Blount,  on  the  ground  that  the  said  attorneys  had,  as  attorneys,  procured  a 
summons  in  ejectment  in  the  State  courts  agains  the  judge  of  the  United  States 
court.  Mr.  Blount  on  Monday  moved  that  the  attorneys  for  Florida  McGuire 
be  cited  to  appear  at  10  a.  m.  Tuesday  to  show  cause  why  they  sliould  not 
be  committed  for  contempt,  and  at  10  o'clock  yesterday  the  case  was  called, 
two  of  the  do/eudanta  in  the  proceedings,  Simeon  Belden  and  E.  T.  Davis,  be- 
iiig  present,  the  remaining  one,  Louis  Paquet,  having  left  the  city  tor  New 
Orleans  prior  to  the  isuing  of  the  order,  owing  to  illness  in  his  family. 

The  result  of  the  ))r(>cetMiings  was  that  E.  T.  Davis  and  Simeon  Belden  were 
each  sentenced  by  the  court  to  pay  a  fine  of  $100,  and  costs,  serve  10  days  in 
jail,  and  bo  clobarred  from  practice  in  the  court  for  a  period  of  two  years. 
The  latter  sentence  was  reconsidered  and  withdrawn  upon  the  intervention  of 
W.  A.  Blount. 

When  court  was  calletl  to  order  Mr.  Davis,  in  behalf  of  himself  and  associ- 
ates, submitted  reasons  why  the  proceeiliugs  should  not  be  carried  out,  and 
read  authorities  upon  the  jurisdiction  of  the  court  in  hearing  said  proceedings. 

THE   HEARING. 

\V.  A.  Blount  and  AVilliam  Fisher  appeared  in  behalf  of  the  court  and  had 
called  as  witnesses  K.  B.  Barker  and  John  Denham.  The  latter  was  first  callfd 
to  the  stand  and  asked  regarding  the  publication  of  an  article  in  his  pai)er  en- 
titled *Mudge  Swyne  Summoned."  Not  being  able  to  give  the  authority  for 
the  article  in  question,  E.  B.  Barker  was  called  and  sjiid  that  the  article  hatf 
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been  given  to  him  late  Sattirday  night  by  George  W.  Pryor  and  had  been  pub^ 
liahed  as  a  news  item. 

J.  G.  Keyser  was  next  called  and  asked  regarding  the  praecipe  for  summons^ 
stating  that  he  had  carried  it  after  6  p.  m.  Saturady  night  to  the  clerk  of  tha 
circuit  court  and  asked  that  the  necesary  paper  be  isued,  which  had  been  com* 
plied  with. 

B.  H.  Burton,  deputy  clerk  of  the  circuit  court,  testified  regarding  the  issui 
ance  of  the  papers  upon  Judge  Swayne,  and  the  statement  of  Mr.  Keyser  when 
he  called  upon  him  to  secure  the  same. 

Mr.  Davis,  in  behalf  of  himself  and  associates,  requested  that  Messrs.  Blount 
and  fisher  be  sworn  as  witnesses,  which  was  done,  nnd  he  propounded  to  them 
a  f^w  questions  regarding  the  ownership  of  the  property  now  held  by  the 
Pensacola  City  Ck>mpany  et  al. 

This  concluded  the  evidence  in  the  case,  the  hearing  of  which  consumed  about 
an  hour. 

JUDGE    SWATNE'S    REMARKS. 

Judge  Swayne  then  spoke  upon  the  case,  stating,  in  part,  that  the  court  had 
been  dragged  into  disgrace  by  counsel  who  should  have  known  better,  and  that 
the  counsel  had  pursued  vicious  methods;  that  there  was  no  excuse  for  the 
action  which  they  had  taken,  and  as  Mr.  Blount  had  brought  the  matter  to 
the  attention  of  court,  it  could  not  be  overlooked.  He  spoke  of  the  evidence 
that  had  been  adduced  at  the  hearing  and  stated  that  one  of  the  witnesses  had 
tried  to  dodge  every  question  propounded.  Taking  up  the  matter  of  the  attor* 
neys  upon  trial  he  spoke  of  their  ages  and  said  that  it  was  one  of  the  saddest 
matters  to  come  before  him  during  his  12  years  upon  the  bench. 

The  judge  then  pronounced  sentence  upon  the  attorneys,  that  they  should  pay 
a  fine  of  $100  and  costs,  serve  10  days  in  jail,  and  be  debarred  from  the  courts 
for  a  period  of  2  years.  Mr.  Blount,  regarding  the  latter  sentence,  interceded 
for  the  attorneys,  and  the  court  reconsidered  that  portion. 

Court  then  adjourned  until  10  o'clock  to-day. 

SERVING   THE   SENTENCE. 

The  attorneys,  Messrs.  Davis  and  Belden,  immediately  began  serving  the 
sentence  of  10  days  in  jail.  They  received  numerous  calls  during  the  after^ 
noon  from  their  friends  and  acquaintances,  and,  although  serving  a  sentence  im- 
posed by  the  court,  they  seemed  cheerful  and  chatted  away  pleasantly  during 
the  afternoon. 

A  reporter  for  the  Journal  called  upon  the  gentlemen  in  the  jailor's  office, 
where  they  are  confined,  and  requested  an  interview.  Both  stated  that  at 
present  they  had  nothing  to  say  for  publication,  deeming  it  best  not  to  speak 
upon  the  matter  during  their  incarceration,  having  been  advised  to  adopt  this 
course  by  their  friends. 

Judge  Paquet.  one  of  the  defendants  in  the  contempt  proceedings,  is  now  in 
New  Orleans.  He  left  here  Sunday  for  that  city  upon  information  that  his 
wife  w^as  quite  ill.  It  is  not  known  yet  whether  the  same  disposition  will  be 
made  in  his  case  or  not,  but  presumably  it  will.  It  is  not  probable  that  the 
judge  will  be  sent  for.  On  the  other  hand,  it  is  said  that  he  will  return  to 
Pensacola  as  soon  as  possible.  As  the  order  of  the  court  was  not  served  upon 
him,  having  been  issued  after  his  departure,  it  is  possible  that  another  hearing 
of  the  case  will  be  had. 

It  was  rumored  yesterday  afternoon  that  proceedings  would  be  institutod  to 
have  the  attorneys  relefised  from  the  jail,  but  no  confirmation  of  this  report 
could  be  had. 

*  *  «  *  *  *  ft- 

Northern  District  of  Florida,  ss: 

Before  the  undersigned  this  day  personally  appeared  Frank  L.  Mayes,  who, 
being  duly  sworn,  doiwses  and  says  that  he  is  the  publisher  of  the  Pensacola 
Daily  Journal,  a  newspaper  published  in  the  city  of  Pensacola,  Fla.,  and  that 
he  was  such  publisher  on  the  13th  day  of  November,  A.  D.  1901 :  that  the  fore- 
going is  a  true  copy  of  an  article  published  on  that  date  in  said  paper,  as  the 
same  is  evidenced  from  the  files  of  said  publication  now  in  the  oflfice  of  said 
newspaper. 

Frank  L.  Mayes.    - 

Sworn  to  and  subscribed  before  me  this  22d  day  of  December,  A.  D.  1904. 

[SEAX.]  F.  W.  Marsh, 

Clerk  U.  8.  District  Court,  Northern  District  of  Florida^ 
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Now,  there  is  the  statement,  and  I  think  that  amply  bears  out  Judge 
Swayne's  statement.  If  attorneys  could  be  allowed  to  come  inlto 
-court,  file  a  statement,  that  on  its  face  was  false,  in  connection  with 
the  suit  in  the  State  court  practically  admitted  to  be  groundless  by 
the  men  who  brought  the  suit,  how  could  you  conceive  anything  more 
•demonstrative  of  deliberate  contempt  of  court? 

Just  a  word  as  to  the  connection  of  Mr.  Davis  with  this  case. 
Davis  said  he  had  no  connection  with  the  case  until  Saturdav.  All 
I  can  say  about  that  is  simply  this :  Mr.  Marsh  testifies  that  he  was 
-about  the  courthouse  talking  about  praecipes  Saturdav  and  he  was 
in  the  case  Saturday  afternoon.  The  suit  was  brought  at  about  8 
-o'clock  Saturday  night.  Mr.  Keyser,  who  was  one  of  the  plaintifFs 
in  interest,  says  that  the  attorneys  for  the  plaintiffs  wrote  the  letter 
to  Judge  Swayne  asking  him  to  rescue  himself,  and  when  he  is  asked 
what  attorneys  asked  him  to  recuse  himself,  he  says : 

I  thluk  Mr.  Davis  and  Gen.  Belden. 

Belden  himself  says: 

Q.  Was  there  anything  to  prevent  your  going  on,  the  Judge  making  his  rullns 
•dismissing  the  rase  or  taking  such  course  as  the  judge  saw  fit  to  take,  and  then 
taking  an  appeal  from  that  Judgment? — A.  After  receiving  the  telegram  from 
Judge  Pardee,  Mr.  Davis  was  to  make  up  the  record  in  the  case,  so  Sf  there 
was  error  we  could  appeal  it,  take  It  up  by  writ  of  error.  We  Intended  to 
proceed,  but  the  Judge  calling  the  case  Saturday  evening,  9th  of  November, 
refusing  to  allow  us  time  to  get  our  witnesses  before  the  court,  we  were  de- 
prived of  t\ie  facilities  of  making  up  such  record  as  Judge  Pardee  contemplated 
^e  would  make,  and  we  had  to  discontinue  it. 

The  telegram  from  Pardee  was  long  before  the  suit  in  the  State 
<x)urt  was  brought,  and  it  is  evident  that  shortly  after  that  at  least 
that  Davis  was  in  the  case. 

Mr.  Paquet  said : 

Q.  Was  Davis  brought  into  that  case  in  the  United  States  court  before  tiie 
«uit  was  commenced  against  Judge  Swayne? — ^A.  My  impression  is  he  was  em- 
ployed that  evening;  in  fact,  I  think  he  was  one  of  the  advising  counsel  with 
the  clients.     He  told  me  he  was  associated;  asked  if  I  had  any  objections. 

Q.  That  was  before  the  suit  commenced  against  Swayne? — A.  Yes;  about 
-5  or  6  o'clock  in  the  afternoon. 

Q.  Was  Davis  frequently  In  court  advising  with  Judge  Belden  and  yonrsrif 
during  the  week? — A.  Not  advising  with  me.  He  was  in  court  very  freqnoitly 
advising  with  some  of  the  plaintiffs. 

So  liei-e  vou  have  the  statement  of  Mr.  Marsh,  vou  have  the  state- 
ment  of  Mr.  Belden,  you  have  the  statement  of  Mr.  Paquet  that  Davi^ 
was  associated  in  the  Florida  McGuire  case  during  that  week.  It 
seems  to  me  that  the  action  of  these  attorneys,  from  their  own  ad- 
missions, are  without  foundation. 

And  then  I  ought  to  note  the  fact  that  the  Florida  McGuire  soit, 
although  pending  in  that  circuit  court  and  discontinued  on  Monday, 
was  rebrought  in  that  same  circuit  coim.  It  is  true  that  Mr.'EdMr 
was  made  a  party  defendant  in  the  process  in  the  suit  pending  when 
they  brought  the  suit  in  tlie  State  court.  No  service  had  ever  been 
maJle  upcm  him.  If  he  was  an  owner  then,  he  was  an  owner  later. 
If  Jud^e  Swayne  was  an  owner  then,  although  they  had  no  reason 
to  think  so,  he  was  an  owner  later. 

Well,  later  they  brought  another  suit  for  the  same  cause  of  action, 
where  they  ought  to  have  joined  the  same  parties  if  it  was  in  good 
faith.    They  did  not  join  either  Swayne,  Mrs.  Swayne,  or  Edgar  in 
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their  second  suit.  They  left  them  all  out,  and  there  is  nothing  in 
this  record  to  indicate  why  they  were  left  out,  except  the  fact  that 
we  may  infer  that  Edgar  in  the  beginning  had  no  real  foundation  of 
claim,  and  they  only  put  him  in  the  first  suit  probably  for  the  purpose 
of  wiping  out  some  colorable  title.  But  when  they  brought  their  final 
suit  they  joined  all  other  parties,  but  left  out  these  insignificant  par- 
ties, who  ought  to  have  been  parties  thereto,  provided  their  original 
contention  was  valid  and  upon  good  grounds  and  that  their  action 
was  taken  in  good  faith. 

Did  the  court,  under  these  circumstances,  have  jurisdiction  to  hear 
and  determine  this  case  as  to  whether  these  men  were  guilty  of  con- 
tempt? I  am  satisfied  with  the  admission  of  Paquet,  to  which  1  have- 
called  your  attention,  and  these  other  facts,  that  not  only  does  the 
evidence  not  establish  this  case  beyond  a  reasonable  doubt,  but  under 
the  facts  I  believe  it  was  the  duty  of  Judge  Swayne  to  administer 
punishment  to  these  attorneys  under  these  circumstances,  because  I 
believe  they  had  been  grosslv  derelict  as  attorneys. 

Mr.  Charles  B.  Landis.  \Vhat  is  your  opinion  of  the  judge's  action 
in  insisting  on  sitting  on  this  case  under  circumstances  as  developed  ? 

Mr.  LrrTLEFiELD.  I  think  he  had  a  perfect  right  to  sit.  If  they 
could  drive  him  off  the  bench  with  the  suggestions  that  have  been 
shown  to  be  absolutely  baseless  they  could  drive  any  judge  off  t he- 
bench  under  any  circumstances. 

Mr.  Scott.  In  that  same  connection  I  would  like  to  ask  the  gentle- 
man if  there  is  anything  in  the  record  to  show  the  reason  why  these- 
attorneys  did  not  want  to  try  this  case,  if  it  was  true  that  Judge- 
Swayne  had  no  interest  in  it,  and  their  appeal  to  him  to  recuse  him- 
self had  no  real  basis?    What  was  their  motive? 

Mr.  LiTrLEnEii>.  I  can  not  tell  you  what  their  motive  was.  They 
state  that  they  were  ready  to  go  to  trial.  It  would  have  gone  to  trial 
on  Thursday.  The  witnesses  were  all  right  around  Pensacola,  Fla,. 
There  is  no  intimation,  and  I  do  not  know  what  their  purpose  was ;  I 
do  not  know  what  their  reason  was.  I  simply  know  that  they  adopted 
this  subterfuge  for  the  purpose  of  undertaking  to  get  rid  of  Judge^ 
Swayne  in  connection  with  the  trial  of  that  case.  There  is  no  sugges- 
tion or  intimation  other  than  the  facts  to  which  I  have  referred  in  the« 
case.    It  was  tried  by  Judge  Swayne  later  on. 

Mr.  Palmer.  Do  you  say  that  the  rumors  were  baseless  that  Judge- 
Swayne  had  purchased  this  property?  There  is  no  evidence  in  the^ 
case  that  Mrs.  Swayne  ever  negotiated  for  it.  All  the  testimony  is. 
that  Swayne  himself  negotiated  the  purchase  and  put  the  deed  in  his: 
wife's  name,  though  Swayne  himseli  was  the  real  owner. 

Mr.  LrrTLEFiELD.  Now,  there  is  no  evidence  in  this  case  that  forma 
a  basis  for  that  insinuation  of  the  gentleman  from  Pennsylvania — • 
not  a  particle. 

Mr.  Palmer.  What  assumption? 

Mr.  Littlefibi^.  This  insinuation  that  he  was  having  the  purchase 
made  and  the  title  put  in  her  name,  because  Judge  Swayne  swore,  and 
nobody  undertakes  to  contradict  it,  that  his  wife  had  inherited  prop- 
erty from  her  father  and  that  she  was  investing  that  money  on  her- 
own  account  and  that  she  was  buying  this  property  through  him,  and 
it  is  not  fair  to  suggest 

Mr.  Palmer.  Who  negotiated  ? 

Mr.  LiTTLEFiELD.  Who  negotiated?  He  negotiated.  He  had  the- 
right  to  negotiate.    When  my  distinguished  friend  from  PennsyK 
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vania  suggests  that  Judge  Swayne  made  this  purchase  and  took  the 
title  in  his  wife's  name,  carrying  an  impression  that  he  was  the  real 
owner,  he  knows  there  is  nothing  in  this  record  to  justifjr  it  That 
all  the  imcontradicted  evidence  in  this  case  shows  that  it  was  her 
own  money  and  her  own  property,  and  it  was  personal  to  her.  That 
is  what  the  record  in  this  case  shows. 

Mr.  CocTKRAN  of  New  York.  Will  the  gentleman  allow  me  there! 

Mr.  liiTTLEFiELD.  Certainly. 

Mr.  CocKRAN  of  New  York.  I  believe  we  are  now  at  the  very  crux 
of  this  question.  I  understand  the  gentleman  from  Maine  to  state 
that  Judge  Swayne  purchased  this  property  for  his  wife. 

Mr.  LiiTLEFiEij).  He  negotiated  for  it. 

Mr.  CocKRAN.  And  purchased  it  for  her  out  of  funds  belonging 
to  her,  coming  to  her  from  her  father's  estate. 

•  Mr.  LxTTLEFiELD.  Well,  now,  the  gentleman  from  Maine  stated  it 
this  wav. 

Mr.  CoGKRAN  of  New  York.  I  want  to  get  at  it  as  the  gentleman 
stated  it. 

Mr.  liiTTLEFiELD.  I  Stated  it  this  way.  He  had  negotiated  die 
sale.  No  purchase  was  ever  completed  to  anybody;  no  deed  was 
ever 'delivered  to  anybody. 

Mr.  CoGKRAN  of  New  York.  Now,  the  reason  the  purchase  was  not 
completed  was  that  Judge  Swayne  declined  to  accept  it. 

Mr.  LiTTLBFIELD.  YcS. 

Mr.  CocKRAN  of  New  York.  That  was  Judge  Swayne's  own  act 
Now,  is  there  any  doubt  that  Judge  Swavne  must  have  passed  on  the 
question  of  title,  to  some  extent,  before  deciding  to  reject  that  deed! 

Mr.  LiTTLEFiELD.  How  was  that? 

Mr.  CoGKRAN  of  New  York.  Can  there  be  any  doubt  that  Judge 
Swayne  must  have  reached  some  conclusion  respecting  the  validity 
of  the  title  to  that  lot  before  he  rejected  the  deed! 

Mr.  liiTTLEFiELD.  I  do  uot  sce  that  it  involved  that  question. 
Through  inadvertence  the  statement  was  made  that  the  deed  was 
sent  to  Swayne,  but  it  turns  out  from  tlie  statement  of  Hooten  and 
some  others  that  the  deed  still  remained  in  the  hands  of  Watson  and 
the  agents  for  Edgar. 

Mr.  Palmer.  Judge  Swayne  said  it  was  sent,  and  who  knows  bet- 
ter than  he  i 

Mr.  LrrTLEFiELD.  The  letter  says  right  on  this  point  that  it  was  not 
sent. 

Mr.  Palmer.  The  letter  says  one  thing  and  Judge  Swajrne  says 
another. 

Mr.  I/iTTLEFiELD.  I  havc  no  doubt  Judge  Swayne  was  mistaken. 

Mr.  Cockran  of  New  York.  But  some  one  rejected  the  deed.  The 
rejection  of  the  deed  discredited  the  title  of  the  party  that  was 
selling. 

Mr.  LrriLEFiELD.  It  was  being  claimed  by  another  party. 

Mr.  Cockran  of  New  York.  Now,  that  property,  as  I  understand 
the  ({uestion,  came  before  him  afterwards  in  litigation,  and  it  in- 
volved the  validity  of  the  precise  claim  which  he  must  have  con- 
sidered sufficiently  serious  to  qualify  him  in  rejecting  the  deed.  Is 
that  the  fact? 

Air.    FilTl'LE FIELD.    HoW  ? 
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Mr.  CocKRAN  of  New  York.  Was  not  the  whole  of  this  Cairo  case 
involved  in  that  very  cloud  which  had  caused  him  to  reject  the  deed? 
Is  that  the  fact? 

Mr.  LiTTLEFiELD.  Oh,  no. 

Mr.  CocKRAN  of  New  York.  Is  it  not  the  fact  that  the  precise 
question  which  was  involved  in  this  Florida  McGuire  case,  and  in 
which  these  gentlemen  were  attorneys — Paquet,  Belden,  and  Davis — 
was  the  validity  of  this  very  claim  which  caused  him  to  reject  the 
deed? 

Mr.  LiTTLEFiELD.  Well,  it  is  a  fact  that  Edgar  was  made  a  party 
in  the  process,  and  no  service  had  ever  been  made  upon  him. 

Mr.  CocKHAN  of  New  York.  I  am  not  speaking  or  the  process.  I 
will  admit  that  the  process  was  a  shaky  transaction  all  through. 

Mr.  LrrrLBFiELD.  The  gentleman  does  not  understand  the  process 
to  which  I  refer  in  my  answer. 

Mr.  CocKBAN  of  New  York.  Perhaps  not. 

Mr.  LnruBFiEiD.  The  process  pending  before  Judge  Swayne  in 
the  circuit  court  had  made  Mr.  Edgar  a  party,  but  no  service  had 
been  made  upon  him.  Now,  it  does  appear  that  Judge  Swayne  had 
any  knowledge  during  any  part  of  these  negotiations  of  the  fact  that 
that  lot,  No.  91,  was  mcluded  in  the  description. 

Mr.  CocKRAK  of  New  York.  I  assume  that. 

Mr.  LirTLEFiELD.  Now,  the  next  thing  that  appears  is  this,  that 
when  Judge  Swayne  received  notice  that  he  could  only  get  a  quit- 
daini  deecF— there  was  some  controversy  about  the  Cairo  heirs,  who, 
I  presume,  are  the  parties  involved  in  the  Florida  McGuire  title — 
he  returned  the  deed.    That  is  all  the  record  shows  up  to  that  stage. 

Mr.  CocKKAN  of  New  York.  Yes? 

Mr.  LiTTLEFiELD.  He  did  not  say  why  he  returned*  it. 

Mr.  CocKRAN  of  New  York.  I  understand. 

Mr.  LiTTLEFiELD.  And  what  he  did  say  when  he  came  to  court 
November  5  was  that  he  had  terminated  the  transaction. 

Mr.  CocKRAN  of  New  York.  I  understand  that. 

Mr.  Palmer.  Why  did  he  say  he  had  terminated  it?  He  said  it 
was  because  the  land  was  in  dispute  in  his  court. 

Mr.  LiTTLEFiELD.  No ;  he  did  not  give  that  reason. 

Mr.  CocKRAN  of  New  York.  What  I  want  to  ask  the  gentleman 
from  Maine  is  this:  Assuming  the  circumstances  which  he  describes 
now  to  have  occurred  in  Rockland,  Me.,  and  the  gentleman  to  have 
been  attorney  for  the  plaintiff  to  try  the  title  to  land,  if  he  found 
the  judge  beiore  whom  the  case  was  pending  had  himself  negotiated 
a  purchase  of  that  land,  and  for  some  reason  or  other  had  refused  to 
complete  it.  either  because  he  thought  the  title  was  clouded  or  did  not 
think  so,  would  not  the  gentleman  think  a  case  had  arisen  for  asking 
the  judge  to  call  in  anomer  officer  to  adjudicate  the  whole  question? 

Mr.  LiTTLEFiELD.  When  it  appeared  that  the  moment  the  judge 
learned  that  there  was  any  controversy  about  it  he  repudiated  it 
and  rejected  it,  just  exactly  as  an  honest  man  would  do;  would  I 
think  then  that  the  judge  was  not  qualified  to  go  on  and  try  the  case? 
That  is  3^our  question? 

Mr.  CocKRAN  of  New  York.  How  would  you  know  that  ? 

Mr.  LiTPLEFiELD.  When  the  fact  was  that  wliile  the  negotiations 
were  going  on  the  judge  had  not  the  slightest  knowledge,  nor  the 
slightest  idea 

Mr.  CocKRAN  of  New  York.  Knowledge  ? 
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Mr.  LiTTLEFiELD  (continuing).  Had  not  the  slightest  idea  that  the 
real  estate  had  any  connection  with  it.  Would  I  oe  so  supersensitive 
as  to  think,  when  the  judge  did  what  he  ought  to  have  done,  what  any 
honest  judge  would  have  done  when  he  took  that  course,  would  I 
think  that  was  improper,  and  that  he  was  an  improper  man  to  try 
the  case  before?  I  will  say,  Xo,  I  would  not  think  he  was  an  im- 
proper man  to  try  the  case  before. 

Mr.  CocKRAN  of  New  York.  I  am  afraid  the  gentleman  is  not  stat- 
ing the  case  which  is  before  this  House. 

Mr.  LiTTLEFiELD.  Do  you  think  he  committed  himself  to  anything 
when  he  declined  to  take  the  deed? 

Mr.  CocKRAN  of  Xew  York.  I  do  not  know  whether  he  did  or  not* 
but  I  assume  that  he  did.  I  assume  that  he  must  have  thought  the 
cloud  was  good  when  he  rejected  the  deed. 

Mr.  L1TT1.EFIELD.  What  did  he  commit  himself  to? 

Mr.  CocKRAN  of  New  York.  And  if  he  had  preconceived  the  very 
question  at  issue,  or  had  acted  as  if  he  had  done  so,  I  would,  as  an 
attorney,  most  strenuously  object  to  trying  such  a  case  before  him. 

Mr.  LiTTLEFiELD.  Let  me  suggest  this  to  my  distinguished  friend, 
that  it  does  not  involve  any  such  determination  or  any  such  inference 
on  the  part  of  the  judge.    I  am  only  giving  you  my  i^ea  abont  it. 

Mr.  CocKRAN  of  New  York.  The  gentlemai>  is  discussing  the 
mental  attitude  of  the  judge  in  this  particular  case,  and  I  am  speak- 
ing of  the  mental  conditions  which  the  judge's  conduct  may  have  pro- 
duced in  others.  The  judge  had  taken  action,  presumably,  one  way 
or  the  other  upon  this  cloud.  Attorneys  were  called  upon  to  try  that 
precise  question  before  him,  and,  as  I  understand,  called  his  atten- 
tion to  the  fact  that  he  had  already  taken  some  action  on  it,  that  he 
was  not  quite  impartial  for  the  trial  of  the  case.  Now,  I  ask,  would 
not  these  attorneys  be  justified  in  taking  strong  measures  to  avoid 
trying  the  suit  before  a  judge  who,  they  had  reason  to  believe,  had 
already  taken  action  one  way  or  the  other  upon  the  precise  question! 

Mr.  LiTTLEFiEU).  There  is  not  a  particle  of  evidence  in  the  case 
that  intimates  even  directly  or  indirectly,  by  any  kind  of  narrow 
inference,  that  the  judge  had  in  any  way  passed  upon  that  questioi 
in  his  mind  at  all. 

Mr.  CocKRAN  of  New  York.  He  had  rejected  the  deed. 

Mr.  LrrrLEFiELD.  Very  true,  but  that  left  him  entirely  independent. 

Mr.  CocKRAN  of  New  York.  How  does  the  gentleman  know  that? 
He  may  still  have  wanted  the  property. 

Mr.  LrrrLEFiELD.  Then  the  gentleman  assumes  that  when  the  judgit 
declined  to  have  anything  further  to  do  with  the  deed — ^in  the  first 
place  the  gentleman  is  proceeding  on  a  false  hypothesis 

Mr.  CocKRAN  of  New  York.  Perhaps  I  am. 

Mr.  LiTTLEFiELD.  The  facts  in  this  case  show,  so  far  as  that  is  c<m- 
cerned,  that  he  returned  the  deed  without  saying  anything  aboat  it 
No;  he  did  not  return  it ;  he  refused  to  take  it. 

Mr.  Smith  of  Kentucky.  He  never  had  it. 

Mr.  CocKRAN  of  New  York.  He  had  notice  of  the  v^loud? 

Mr.  L1TTI.EFIELD.  No:  he  had  no  notice  of  the  cloud. 

Mr.  CocKRAN  of  New  York.  Does  not  the  letter  notify  him  of  a 
cloud  upon  the  title? 
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Mr.  LrrTLiiFiELD.  There  is  nothing  in  this  case  to  show  that  he 
knew  it  was  connected  with  this  case. 

Mr.  CocKKAN  of  New  York.  When  that  was  made  clear  to  him,  was 
it  not  abundant  reason  to  justify  the  attorneys  in  declining  to  go  on 
with  the  matter  before  him  ? 

Mr.  LiTTLBFixxD.  I  beg  the  gentleman's  pardon.  I  may  be  obtuse, 
but  to  my  mind  it  does  not  raise  a  scintilla  of  reason. 

Mr.  Palmer.  Here  is  what  Judge  Swayne  put  in  the  record. 

Mr.  LiTTLEFiBLD.  C*.  I  kuow  wKat  he  put  in  the  record.  I  have 
called  attention  to  it. 

Mr.  Palmer.  I  want  to  call  attention  to  what  is  on  page  324. 

Mr.  LrrrLEFiEiJ).  This  is  what  he  put  in  the  record  after  he  reached 
the  court. 

Mr.  Palmer.  On  Tuesday,  November  5? 

Mr.  Ljttlefield.  No;  this  is  the  record  he  made  November  11. 

Mr.  Palmer.  I  want  what  was  on  Tuesday,  November  5. 

Mr.  Littubfield.  The  record  says  that  on  Tuesday,  November  6, 
he  made  a  statement  of  declaration,  but  what  appears  in  the  record 
is  made  on  November  the  11th. 

Mr.  Palmer.  If  the  gentleman  will  read  what  he  said  Tuesday, 
November  5,  on  page  324. 

Mr.  LiTTLEiriELD.  Page  324  says  this : 

On  Tuesday,  November  5,  1901,  at  the  time  of  the  proflentatioii  of  the  said 
motion  by  plaintiffs,  that  the  court  recuse  himself,  he  luid  then  stated  and  now 
states  tliat  be  never  agreed  to  accept,  nor  ever  accepted  any  deed  to  any  por- 
tion of  the  said  Cheveaux  tract :  that,  as  he  stated,  a  member  of  his  family,  to 
wit,  his  wife,  had,  with  money  Inherited  by  her  from  her  father's  estate,  nego- 
tiated for  the  purchase  of  some  city  lots  in  Pensacoln ;  that  certain  deeds  in 
connection  therewith  had  been  sent  to  her  in  Delaware,  one  of  them  proving 
to  be  a  quitclaim  deed,  and  upon  investigation  and  inquiry  it  was  found  that 
the  property  in  this  deed  was  a  portion  of  the  property  in  litigation  in  the  snit 
of  Florida  McGulre  v,  Pensacola  City  Co.  et  al.,  and  that  thereupon,  and  by  his 
advice,  the  said  deed  was  returned  to  the  proposed  grantors,  with  the  statement 
Uiat  no  further  negotiations  whatever  could  be  conducted  by  them  in  relation 
to  this  property,  and  they  thereupon  refused  to  purchase,  either  at  the  present 
time  or  in  the  future,  any  portion  of  the  said  tract. 

Now,  I  will  suggest  this :  That  is  that  indicates  any  frame  of  mind 
on  the  part  of  Judge  Swayne,  it  was  a  conclusion  that  was  favorable 
and  not  adverse  to  the  plaintiff. 

Mr.  CocKEAN  of  New  York.  I  do  not  dispute  that. 

Mr.  LmrjEFiEU).  I  do  not  think  it  indicates  any  state  of  mind  ad- 
verse to  the  plaintiff.  It  is  clear  that  as  soon  as  he  learned  that  th^e 
was  any  cwitroversy  he  refused  to  have  anything  more  to  do  with  it 
That  does  not  pass  on  the  validity  of  the  cloud  on  the  title.  It  does 
not  say  it  is  bad — it  is  only  a  statement  on  the  part  of  the  judee 
that  when  his  attention  was  called  to  the  fact  that  that  fact  mi^M 
be  in  controversy  in  his  court  he  simply  repudiated  the  transaction 
and  let  it  stand  exactly  as  it  did  before. 

Mr.  CocKRAN  of  New  York.  I  do  not  understand  from  the  gen-, 
tlonan  from  Maine,  nor  do  I  from  the  record,  that  when  this  ^ed 
was  rejected  Judge  Swayne  had  any  notice  whatever  about  the  liti- 
gation. Surely,  the  gentleman  from  Maine  does  not  mean  to  say  that 
when  this  deed  was  returned  this  judge  had  any  notice  whatever  that 
there  was  any  litigation  about  the  property  pending  in  his  court? 

Mr.  LrmsrifiLD.  I  do  not  think  ne  did — in  that  court. 
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Mr.  CocKRAN  of  New  York.  The  rejection  was  the  result  of  an  ex- 
ercise of  his  judgment  concerning  this  cloud  on  the  title  alone? 

Mr.  LiTTLEFIELD.   No. 

Mr.  CocKRAN  of  New  York.  What  else?  It  had  no  reference  to 
any  other  transaction  ? 

Mr.  LiTTLEFIELD.  I  do  not  see  how  he  exercised  any  opinion  upon 
the  litigation  when  the  rejected  the  proposal  for  further  negotiation. 

Mr.  UocKRAN  of  New  York,  It  is  presumable  that  he  passed  to 
some  extent  on  the  value  of  the  cloud ;  and  if  he  did,  he  passed  upon 
the  precise  question  involved  in  the  Florida  McGuire  litigation.  I 
ask  the  gentleman  from  Maine  if  it  is  not  presumable  that  the  judge 
rejected  the  deed  because  there  was  in  his  mind  some  doubt  about 
the  validity  of  the  adverse  claim  ? 

Mr.  LiTTLEFIELD.  No ;  not  at  all. 

Mr.  CocKRAN  of  New  York.  On  what  does  the  gentleman  base 
that? 

Mr.  LiTTLEFIELD.  Ou  this  statement  of  the  judge  himself.  Will  the 
gentleman  hear  it? 

Mr.  CocKRAN  of  New  York.  He  said  he  investigated  ? 

Mr.  LiTTLEFIELD.  Will  the  gentleman  hear  me? 

Mr.  CocKRAN  of  New  York.  Certainly. 

Mr.  LiTTLEFIELD.  Now,  I  Say  that  in  my  judgment  it  was  not  based 
upon  any  such  reason.  It  was  based  solely  on  the  reason,  as  he  states 
here,  that  he  afterwards  discovered  that  it  was  in  controversy  in  this 
litigation,  and  that  is  juest  the  reason  why  he  should  eliminate  it 
That  is  the  reason  why  he  did  eliminate  it. 

Mr.  CocKRAN  of  New  York.  Where  does  it  appear  that  he  rejected 
the  deed  because  title  to  the  property  was  in  controversy  in  his  court? 
Where  is  that  ?    I  would  like  to  have  that  pointed  out. 

Mr.  LiTTLEFIELD.  Look  on  page  324 — "  upon  investigation  and  in- 
quiry it  was  found  that  the  property  in  this  deed  was  a  portion  of 
tne  property  in  litiffation.** 

Mr.  CocKRAN  of  New  York.  Then  he  did  inquire  ? 

Mr.  LiTTLEFIELD.  He  says  he  did;  yes.  The  correspondence  does 
not  show  what  he  did.    It  simply  shows  that  he  ordered  the  deed 

Mr.  Parker.  Subject  to  the  Cheveaux  claim. 

Mr.  LiTTLEFIELD.  Yes.  Here  is  his  statement.  He  says  right  here 
that  upon  investigation  and  inquiry  it  was  found  that  the  property 
in  this  deed  was  a  portion  of  the  property  in  litigation  in  the  suit  of 
Florida  McGuire  v,  Pensacola  City  Co.,  and  that  thereupon,  and  by 
his  advice,  the  said  deed  was  returned  to  the  said  grantor,  etc.,  and 
the  transaction  was  ended  and  repudiated. 

Mr.  CocKRAN  of  New  York.  Now,  I  ask  the  gentleman  from 
Maine  [Mr.  Littlefield]  this  question:  Suppose  a  sensitive  judge,  or 
he  himself  acting  as  judge,  had  been  engaged  in  negotiations  for  the 
purchase  of  property  and  that  he  considered  it  desirable  and  had 
gone  so  far  as  to  purchase  it  (for  his  wife,  of  course),  but  had  then 
found  a  cloud  on  the  title  which  would  prevent  his  consummating 
the  purchase;  and  suppose  that  shortly  afterwards  he  found  before 
him  a  litigation  involving  that  same  cloud  and  one  of  the  parties 
called  attention  to  the  fact  that  he  had  already  taken  action  on  it 
in  a  matter  of  personal  business,  would  he  not  consider  himself 
bound  by  his  sense  of  judicial  propriety  to  ask  another  oflScer  to 
pass  upon  the  case? 
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Mr.  LiTTLEFiELD.  No;  I  do  not  think  so.  I  think  this,  that  when 
a  judge  engaged  in  negotiations  for  property  without  any  knowledge 
of  its  connection  with  the  litigation,  who,  the  moment  he  received 
the  knowledge*  repudiated  the  transaction,  did  just  exactly  what 
eveiy  honorable  man  would  do.  I  think  he  acted  entirely  honorably 
in  this  case.  That  is  what  he  ought  to  have  done,  and  I  think  after 
he  did  it  he  was  not  subject  to  any  criticism  on  the  part  of  attorneys 
on  either  side  of  this  case. 

Mr.  CocKRAN  of  New  York.  Will  the  gentleman  allow  one  more 
question,  and  then  I  will  leave  the  matter  ?  Is  there  any  disposition 
to  attribute  to  these  attorneys  any  other  motive  for  seeking  to  oust 
this  particular  judge  of  jurisdiction  than  distrust  of  his  impartiality 
growing  out  of  his  connection  with  this  purchase?  Does  the  record 
show  any  reason  for  attributing  to  these  attorneys  any  desire  what- 
ever to  oust  Judge  Swayne  from  jurisdiction  in  the  McGuire  case 
except  such  apprehension  of  prejudice  and  bias  as  they  might  have 
derived  from  the  fact  of  his  previous  connection  with  the  purchase 
of  this  property? 

Mr.  LrrTLEFiELD.  There  would  have  been  no  objection  on  the  part 
of  the  attorneys  going  into  court  like  men  and  lawyers  and  honorable 
men  in  the  profession  and  filing  a  petition  setting  out  the-  facts  as 
they  understood  them  and  then  having  him  pass  upon  them  and 
saving  their  rights. 

Mr.  CocKRAN  of  New  York.  That  is  not  my  question. 

Mr.  LnTLEriELD.  Yes;  the  gentleman  is  asking  the  question  as  to 
whether  there  is  anything  that  influenced  what  tnese  men  did 

Mr.  CocKRAN  of  New  York.  Oh,  no. 

Mr.  LiTTLEFiELD.  Whether  there  was  any  other  motive  or  purpose. 

Mr.  C!ocKRAN  of  New  York.  Yes;  any  other  motive  than  apprehen- 
tian  on  their  part  of  bias  or  prejudice,  because  of  his  connection  with 
this  identical  property. 

Mr.  LrrTLEFiELD.  Assuming  they  had  any  other  motive 

Mr.  CocKRAN  of  New  York.  I  am  only  asking  whether  that  is  true. 
I  am  afraid  the  gentleman  frcnn  Maine  is  giving  me  more  informa- 
tion than  I  am  prepared  to  digest  at  this  moment. 

Mr.  LrrTLEFiELD.  Possibly. 

Mr.  CocKRAN  of  New  York.  What  I  want  to  know  is  whether  this 
record  contains  any  evidence  that  would  indicate  any  cause  on  the 
part  of  these  attorneys  for  their  reluctance  to  try  this  question  be- 
fore Judge  Swayne  except  what  they  knew  of  his  connection  with 
this  purchase. 

Mr.  LiTTLEFiELD.  T  dou't  know  that  it  does. 

Mr.  GiLLETT  of  California.  Yes;  there  is  plenty  to  show  that. 

Mr.  Ljttlefield.  Oh,  no.    I  go  further. 

I  will  ask  this  question.  I  will  ask  the  gentleman  whether  if 
that  be  true  and  they  wanted  to  raise  that  question  on  rumor,  whether 
the  way  to  raise  it  by  honorable  men  was  not  by  petition  to  the  court 
upon  the  record  instead  of  going  outside  and  bringing  suit  in  a  State 
court  for  the  express  purpose  of  subjecting  the  court  to  embarrass- 
ment in  that  litigation,  who  was  unfortimately  charged  with  being 

connected  with  itf 

Mr.  CocKBAN  of  New  York.  I  will  answer  that,  Mr.  Speaker,  by 
saying  I  am  not  here  to  investigate  the  character  of  the  attorneys  at 
all,  nor  does  it  interest  me.    I  only  asked  the  gentleman  questions  for 
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this  reason :  That  if  this  misconduct  of  the  attorney — and  I  term  it 
misconduct  for  the  purpose  of  the  argument — ^be  the  result  of  conduct 
which  is  at  least  questionable  on  the  part  of  a  judge,  then  the  worse 
the  conduct  of  the  attorneys  the  graver  the  offense  of  the  judge. 

Mr.  LiTTLEFiEij).  I  only  agree  with  the  gentleman  on  part  of  the 
proposition.    The  gentleman  calls  this  misconduct 

Mr.  CocKRAN  of  New  York.  For  the  purposes  of  my  question. 

Mr.  PowEBS  of  Massachusetts.  May  I  ask  the  gentleman  from 
Maine  whether,  if  it  is  true  these  lawyers  had  written  Judge  Swayne 
in  October  stating  the  faxjt  that  there  was  a  rumor  that  he  had 
purchased  some  part  of  this  property,  and  stating  that  if  that  be 
true  he  ought  to  recuse  himself  and  bring  in  Judge  Pardee,  or  some 
other  judge,  to  try  the  case — ^whether  it  is  not  true  he  took  no  notice 
of  that  application  made  to  him  at  that  time  ? 

Mr.  LrrTLBFiELD.  I  will  say  to  the  gentleman  from  Massachusetts 
I  do  not  know  what  the  contents  of  that  letter  were.  Thev  wrote  it. 
They  wrote  him,  calling  attention  to  this,  and  that  is  all  the  case 
shows.  It  does  not  show  what  they  said,  and  the  letter  is  not  in 
evidence  and  nobody  has  testified  as  to  its  contents.  It  is  a  fact 
they  wrote  the  letter  and  he  did  not  make  any  answer  thereto,  and 
that  letter  was  written  and  must  have  been  written  after  the  trans- 
action was  terminated  and  ended,  and  that  fact  could  have  been 
ascertained  by  the  counsel  by  five  minutes'  investigation  in  the  city 
of  Pensacola,  from  Wason  &  Co.,  the  agents  for  Edgar. 

Mr.  PoT^iBRS  of  Massachusetts.  But  the  gentleman  from  Maine 
understands  the  letter  has  reference  to  his  interest  in  this  piece  of 
property. 

Mr.  LiTTLEFiEiJ>.  I  have  no  doubt  of  it. 

Mr.  Powers  of  Massachusetts.  Do  yoii  not  think  the  fact  that  he 
did  not  answer  that  letter  made  them  suspicious  somewhat  in  regard 
to  his  relationship  to  this  piece  of  property  ? 

Mr.  LmxEFiELD.  There  are  two  eonstructicms  to  put  upon  that. 
Of  course  it  depends  upon  the  character  of  the  letter  and  the  impres- 
sion that  was  made  upon  Judge  Swayne.  It  may  or  may  not  nave 
justified  that  construction. 

Mr.  Cooper  of  Wisconsin.  That  verv  letter  is  testified  about  on 
page  116,  at  the  top  of  the  page: 

Tho  rumors  were  so  definite  ami  of  such  form  as  to  leave  no  doubt  In  the 
minds  of  counsel  of  the  purchase.  80,  on  the  19th  day  of  October,  Judge  Paquet 
and  myself  addressed  a  letter  to  Jud^ce  Swayne  rsQiiesitin^  him  to  recuse  him- 
self, for  the  reason  I  have  just  s  ated.  being  a  party  at  interest;  to  recuse  him- 
self and  notify  Jud4?e  Pardee,  so  he  could  assign  a  disinterested  Judge  at  the 
November  term.  He  never  replied  to  the  letter  at  all,  and,  so  far  as  I  know, 
never  informed  Judge  Pardee,  the  circuit  judge,  of  the  circumstances  surround- 
ing himself  and  the  case.  The  November  term  I  was  sick — ^had  an  attack  of 
Ikcial  paralysis — but  our  clients  telegraphed  me  to  come  over,  though  I  could 
not  appear  before  the  court.  Later,  on  the  9th  or  11th,  he  replied  to  our  com- 
munication, in  which  he  declined  to  recuse  himself,  and  went  on  to  state  he  had 
not  purchased  the  land,  that  a  relative  of  his  had  purchased  the  block  of  ground 
in  question,  and  that  he  had  got  hold  of  the  deed  and  returned  the  deed  to  the 
vendor  of  the  deed.  The  vendor  of  the  deed  was  C.  H.  Edgar,  a  party  defendant 
in  the  suit  in  question,  and  he  being  a  party  defendant,  made  Judge  Swayne  a 
party  defendant  through  him,  as  we  supposed.  He  stated  that  tSe  deed  had 
been  sent  on  to  this  relative  at  Guyencourt,  and  he  returned  It,  as  he  had  bo 
Interest  whatever.  The  following  day,  without  any  reference  to  the  case  what- 
ever, the  Judge  called  up  this,  and  in  his  statement  he  said :  '*  The  relative  I 
referred  to  yesterday,  or  the  day  before,  is  my  wife.'*  He  went  on  to  say  that 
his  wife  had  paid  for  it  from  funds  from  the  estate  of  her  father  to  Delaware. 
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Mr.  LiTTLEFiELD.  Well,  now,  let  me  ask  the  gentleman  from  Wis- 
consin  

Mr.  Cooper  of  Wisconsin.  So  the  letter  did  contain  the  substance 
of  subsequent  testimony  that  they  wanted  him  to  recuse  himself  be- 
cause he  was  the  party  in  interest  and  they  had  supposed  that  he 
had  purchased  it;  that  for  almost  30  days  he  refused  to  reply,  and 
then  wrote  a  letter  saying  he  was  not  a  party  and  that  he  would  not 
recuse  himself,  but  that  a  relative  had  the  deed,  which  had  been  sent 
to  him,  the  judge. 

Mr.  LiTTT.EFiEiJ>.  Oh,  no;  that  was  in  November,  1901.  The  Judge 
wrote  no  letter. 

Mr.  Cooper  of  Wisconsin.  It  says  that  on  the  10th  day  of  October 
they  wrote  their  letter,  and  that  on  the  9th  and  11th  he  replied  to 
their  communication,  in  which  reply  he  declined. 

Mr.  LiTTLEFiELD.  That  is  in  November.  That  is  the  day  he  made 
the  declaration  in  court.  The  record  shows  it.  Does  the  gentleman 
think 

Mr.  Cooper  of  Wisconsin.  He  did  not  replj^  to  the  letter  in  which 
they  asked  him  to  recuse  himself  because  he  had  purchased  the  land. 

Mr,  LiTTLEFiFXD.  As  a  matter  of  fact,  he  had  not  purchased  the 
land.  The  record  in  this  case  shows  that  the  transaction  had  not  beeu 
consummated,  the  deed  had  never  been  delivered  to  her,  and  as  it  had 
never  been  sent  by  Hooten  he  notified  Hooten  not  to  send  it,  that  he 
was  not  the  purchaser,  and  had  nothing  to  do  with  the  transaction 
when  he  received  the  letter;  and  now  the  suggestion  is  that  because 
they  wix>te  the  judge — ^T  do  not  laiow  that  all  tlie  courtesy  due  between 
counsel  and  judge  was  followed — because  they  wrote  the  judge  ai>d 
he  did  not  reply  to  them,  they  could  sue  him.  Does  a  failure  of  the 
judge  to  reply  justify  the  bringing  of  a  groundless  suit? 

Mr.  Bowie.  The  gentleman  recognizes  the  fact,  does  he  not.  that 
as  a  presumption  of  law  that  letter  is  in  the  possession  of  Judge 
Swayiie  ? 

Mr.  Lrm,EFTELrD.  I  beg  the  gentleman's  pardon.     I  did  not  hear. 

Mr.  BowrB.  Does  the  gentleman  recognize  the  fact  that  that  letter 
is  presumably  in  the  possession  of  Judge  Swayne,  at  least  imtil  the 
cotitrary  appears,  and  that  if  it  did  not  contain  the  statement  quoted 
in  the  testimony  read  by  the  gentleman  from  Wisconsin  [Mr.  Cooper] 
that  Judge  Swayne  had  it  in  his  power  to  produce  the  letter  ? 

Mr.  LiTTLjEFiELD.  Truc;  unless  he  has  lost  the  letter.  But  it  did 
not  appear.  I  do  not  think  it  is  a  matter  of  any  consequence.  The 
only  connection  that  letter  can  have  with  the  case,  and  the  only 
weight  to  which  it  is  entitled,  is  as  to  whether  it  furnishes  a  founda- 
tion for  their  litigation  on  the  ground  that  because  the  judge  did  not 
renly,  why,  then,  forsooth,  the  attorney  had  the  right  to  sue  the  judge. 

Now,  if  it  is  entirely  agreeable,  I  will  suspend,  because  I  can  not 
conclude  my  remarks  to-night. 

[Friday,  January  18,  1906.] 

Mr.  LiiTnjBFrBU>.  Mr.  Speaker,  in  resuming  this  morning,  inasmuch 
as  in  about  200  minutes  yesterday  afternoon  I  was  interrupted — 
Bome  haTe  estimated  something  like  94  or  95  times — about  once  every 
2  nuBates — not  ihsA  I  make  any  complaint  now  of  the  interruptions — 
I  hope  that  the  Members  of  the  House  will  not  feel  that  I  am  churli A 
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if  I  siiggest  this  morning,  while  concluding  what  I  have  to  say,  that 
I  decline  to  be  interrupted,  and  I  trust  the  Members  of  the  House  will 
be  kind  enough  to  give  me  that  indulgence  under  the  circumstances. 

I  find  on  conference  with  the  gentleman  from  Pennsylvania  [Mr. 
Palmer]  this  morning  that  he  feels  that  I  have  done  him  an  injustice 
in  the  manner  in  which  I  stated  the  facts  from  my  point  of  view  with 
reference  to  the  inaccuracy  of  the  record.  I  did  not  intend  to  do  so, 
and  I  do  not  intend  to  do  so  now,  and  I  cheerfully  state,  or  will  under- 
take to  state,  the  information  given  to  me  by  the  gentleman  from 
Pennsylvania  [Mr.  Palmer]  this  morning. 

It  is  true  the  record  in  this  case  is  not  a  correct  print  of  the  testi- 
mony of  Judge  Swayne  before  the  committee.  Judge  Swayne  testi- 
fied, I  think,  on  the  18th  of  March,  and  he  appears  as  so  testifying 
in  the  record.  There  was  an  adjournment  for  a  week.  At  that 
time  he  argued  the  case  and  made  some  statements  as  a  witness. 
There  is  no  report  of  what  occurred  on  that  second  meeting.  The 
fact  that  a  portion  of  his  testimony  that  appears  in  the  report  of 
the  committee  does  not  appear  in  the  record  is  also  true. 

It  is  a  fact  that  the  gentleman  from  Pennsylvania  [Mr.  Palmer] 
and  the  gentleman  from  California  [Mr.  Gillett]  were  instructed 
by  the  committee  to  prepare  the  papers  involved  in  the  case  for 
publication,  and  they  had  charge  of  it.  I  understand  from  the 
gentleman  from  Pennsylvania  that  the  argument  that  Judge  Swayne 
made  was  inadequately  reported,  and  that  it  was  left  out  of  the 
record  at  the  suggestion  of  the  gentleman  from  California,  and  that 
inadvertently  the  testimony  given  by  Judge  Swayne  at  that  same 
time  was  also  left  out.    Have  I  stated  it  correctly  ? 

Mr.  Palmer.  That  is  right. 

Mr.  LiTTiiEFiELD.  Now,  I  ought  to  say  this,  which  I  think  the 
gentleman  will  bear  me  out  in  saying,  that  the  first  knowledge  that 
I  had  that  this  was  the  condition  of  things  from  the  standpoint  of 
the  gentleman  from  Pennsylvania  [Mr.  Palmer]  was  when  I  met 
him  about  half  an  hour  ago  in  the  committee  room  this  morning. 
That  is  correct,  is  it  not? 

Mr.  Palmer.  Yes. 

Mr.  LiTTLEriELD.  Now,  if  the  gentleman  from  California  [Mr. 
Gillett] — inasmuch  as  I  am  making  this  explanation,  and  I  desire 
to  make  it  with  perfect  frankness  for  the  benefit  of  the  gentleman 
from  Pennsylvania — ^has  any  statement  to  make  in  relation  to  the 
transaction  t  will,  for  the  moment,  yield  and  allow  him  to  make  this 
statement. 

Mr.  Gillett  of  California.  Mr.  Speaker,  all  I  have  to  say  in  re- 
lation to  this  matter  is  that  when  the  statement  of  Judge  Swayne 
was  taken  before  the  committee  and  was  transcribed,  it  appeared 
to  be  very  inaccurate  and  garbled,  so  much  so  that  it  was  the  opinion 
of  both  myself  and  Mr.  Palmer  that  it  was  not  a  fair  statement  of 
his  side  of  the  case,  and  that  a  fair  statement  ought  to  be  made,  and 
that  that  statement  should  not  be  published.  I  find  that  some  part 
of  it  has  been  published,  and  the  part  that  was  in  Mr.  Palmer's 
report,  read  by  Mr.  Littlefield  yesterday,  was  a  statement  that  he 
made  at  that  time,  and  the  evidence  that  gave  at  the  time,  and  is 
correctly  stated  in  Mr.  Palmer's  report,  although  it  was  not  edited 
into  the  record  itself. 
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Mr.  LiTTLEFiELD.  So  that  under  these  circumstances  I  think  the 
suggjestion  that  I  made  to  the  House  is  well  founded  that  the  well- 
considered  statement  made  by  Judge  Swavne  when  he  appeared  in 
the  last  instance  before  the  committee  is  the  only  statement  that  in 
fairness,  equity,  and  candor  the  House  can  properly  rely  upon  in 
reaching  a  conclusion  so  far  as  he  is  concerned.  That  is  to  say,  he 
is  entitled  to  the  fair  and  full  weight  of  the  statement  that  he  made 
before  the  committee  just  preceding  this  session  of  the  House. 
Whether  it  is  truthful  or  not  is,  of  course,  another  thing. 

I  desire  now  to  make  another  statement  before  I  proqeed  with  the 
discussion,  and  that  is  that  on  an  examination  of  my  files  during  last 
evening  after  the  adjournment,  looking  over  some  memoranda  that 
I  had,  I  find  that  the  suggestion  made  by  the  gentleman  from  Mas- 
sachusetts as  to  the  significance  of  the  language  of  Judge  Belden 
when  he  referred  to  the  fact  that  the  suit  agamst  Edgar  disclosed 
that  it  was  for  commission  on  a  sale  to  Mrs.  Swayne,  is  not  entitled 
to  the  consideration  I  gave  it,  because  my  memorandum  shows, 
although  it  does  not  appear  in  the  record — and  there  is  no  evidence 
in  the  case  to  show  it— that  the  suit  against  Edgar  was  brought 
October  15,  if  I  remember  right,  but  that  the  declaration  in  the  suit 
was  not  filed  until  December,  which  was  after  the  suit  was  brought  on 
November  9,  1901,  and  Judge  Belden  is  entitled  to  have  this  stated 
to  the  House,  because  he  could  not  then  have  known  of  the  contents 
of  the  declaration. 

I  think  I  ought  in  frankness  to  make  that  statement  so  that  the 
House  will  appreciate  the  situation.  While  I  am  on  this  line  I  wish 
to  call  attention  to  this  fact:  The  gentleman  from  Pennsylvania 
[Mr.  Palmer]  in  his  speech  yesterday,  which  appears  in  the  JRecor J 
this  morning,  referring  to  Judge  Swayne,  among  other  things  said : 

He  said,  "  You  are  a  stench  in  tbe  nostrils  of  the  community." 

The  gentleman  from  Ifew  York  [Mr.  Cockran]  then  made  this 
inquiry : 

Is  there  any  doubt,  dispute,  or  question  anywhere  that  this  language  which 
the  gentleman  has  quoted  was  used  by  Judge  Swayne  on  this  impeachment 
proceeding? 

Mr.  Palmeb.  No;  I  do  not  think  there  is  any  doubt  about  it  or  dispute 
about  it. 

Mr.  Clayton.  I  can  give  the  gentleman  the  page. 

Mr.  LiTTLEMELD.  Mr.  Speaker,  I  do  not  understand  that  he  did  use  that 
language.    It  is  absolutely  disputed. 

Mr.  Palmer.  Very  well,  now  who  disputes  it? 

Mr.    lilTTLEFIELD.    I  dO. 

Mr.  Palmeb.  Yes.    Was  the  gentleman  there? 

Mr.  LiiTTLEFiELD.  Well,  now,  I  will  say  this  to  the  gentleman :  he  will  hear  me 
when  I  get  around  to  the  discussion. 

Mr.  Palmeb.  I  am  asking  the  gentleman  a  plain  question.  The  gentleman 
says  that  he  disputed  it,  and  I  ask  him  if  he  was  there. 

Mr.    LITTLEFIELD.    NO. 

Mr.  BuTLEB  of  Ponnsylvauia.  Did  the  Judge  in  his  statement  admit  it? 
Mr.  Palmeb.  Yes. 

Now,  I  will  read  from  Judge  Swayne's  statement : 

I  did  not  indulge  in  any  tirade,  abuse,  or  epithet  toward  them,  merely  con- 
tenting myself  with  simply  stating  the  case  briefly  and  imposing  sentence. 

I  think  it  is  due  to  Judge  Swayne  to  have  the  record  show  that  he 
did  deny  using  that  language.  The  recollection  of  the  gentleman 
from  Pennsylvania  [Mr.  Palmer]  at  that  time  was  evidently  at  fault 
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Mr.  Palmer.  Where  does  the  gentleman  find  that? 
Mr.  LiTn4EPiELD.  I  find  that  on  page  583,  near  the  bottom  of  the 
last  paragraph.    He  says: 

I  URed  no  abusive  or  inappropriate  or  uunecesaarDy  harsh  language  toward 
them  in  pronouncing  sentence.  I  did  not  iDdnI{:e  in  any  tirade,  abuse,  or 
epithet  toward  th^u,  merely  contenting  myself  with  suaiming  up  the  caae 
briefly  and  in  imposing  sentence. 

I  do  not  think,  in  fairness  to  Judge  Swayne,  I  ou^ht  to  allow  to  go 
unchallenged  an  assertion  made  By  my  distinguished  friend  the 
gentleman  from  Pennsylvania  [Mr.  Palmer],  even  though  it  may 
be  inadvertentiv  made. 

Mr.  Palmer.  I  think  there  is  another  place  where  Judge  Swayne 
made  some  observations  on  the  subject.  Now,  he  said  he  used  no 
abusive  or  inappropriate  or  unnecessarily  harsh  language.  That 
would  seem  to  indicate  that  it  was  a  question  of  judgment  whether 
the  language  he  did  use  was  unnecessarily  harsh  or  whether  it  wis 
inappropriate  or  abusive.  The  witnesses  who  testified  as  to  what  oc- 
curred on  that  occasion  gave  what  he  said.  Now,  it  is  a  question  of 
judgment  whether  that  was  unnecessarily  harsh  or  abusive.  Fran 
my  standpoint  it  would  seem  that  he  said  the  conduct  of  tliese  men 
was  a  stench  in  the  nostrils  of  the  community.  I  think  that  what  he 
said  was  unnecessarily  harsh  and  abusive.  Perhaps  he  did  not  con- 
sider it  in  that  light.  I  do.  I  think  he  did  not  dispute  that  he  used 
the  language.     I  do  not  think  now  that  he  disputed  it. 

Mr.  LirrLEFiELD.  Mr.  Speaker,  I  do  not  propose  to  argue  the  qu^ 
tion.  The  gentleman  did  state  that  the  judge  in  his  statem€4it  ad- 
mitted using  this  epithet. 

Mr.  Palmer.  I  said  he  did  not  denv  it. 

Mr.  Lutlefield.  Now,  I  read  from  the  record,  which  shows  the 

t'udge  did  deny  it,  on  page  583.    It  was  a  very  gross  epithet  quoted 
y  the  gentleman  from  Pennsylvania ;  it  was  an  extract  from  the 
teBtimcMiy  of  Mr.  Davis^  and  Judge  Swayne  says : 

I  did  not  indulge  in  any  tirade,  ubuse,  or  epithet  toward  them. 

I  do  not  contend  that  that  establishes  the  fact,  but  it  does  establish 
the  fact  that  Judge  Swayne  did  deny  using  that  epithet,  and  in  ]VSr 
tice  to  the  judge  that  ought  to  be  stated  so  that  the  record  will  sko^ 
the  correction. 

Now,  I  wish  to  call  attention  to  another  inadvertence  on  the  part 
of  my  distinguished  friend.  He  says,  "  If  he  had  the  right  ana  he 
imposed  an  unlawful  sentence,  he  ought  to  be  impeached.  If  he  did 
not  have  the  right  and  imposed  it  in  ignorance  of  the  law,  or  did  it 
maliciously  and  for  bad  motives,  he  ought  to  be  impeached.  That 
catches  him  going  and  coming."  He  further  on  says,  "  I  have  got 
this  to  say  of  Judge  Swayne;  he  had  the  manliness  arid  the  courage  to 
stand  up  and  not  plead  the  baby  act  as  those  who  apologise  for  him 
will  do.  He  did  not  come  here  and  say  '  I  was  ignorant,'  but  he  came 
and  said, '  I  did  know  the  law,  and  I  am  within  my  rights,  and  I  pun- 
ished these  men  as  I  had  a  right  to  do.'  That  is  what  he  said."  This 
relates  to  the  sentence  imposed  by  the  judge  of  both  fine  and  im- 
prisonment. It  is  proper  tor  me  to  call  attention  to  the  fact  that  on 
page  594  Judj^e  Swayne  made  this  statement:  "  That  I  imposed  both 
fine  and  imprisonment  was  a  mistake  of  law  which  I  was  not  cog- 
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nizant  of  at  the  time."  If  I  can  read  the  En^^lish  language  the  judge 
does  say  he  was  not  at  that  time  cognizant  oi  that  law.  Later  1  will 
discuss  the  weight  and  effect  of  it.  I  merely  suggest  it  hei*e  for  the 
puraose  of  having  the  record  disclose  exactly  what  the  farts  were. 

J^ow,  Mr.  Speaker,  having  made  these  preliminary  suggestions,  I 
am  going  to  make  a  few  closing  suggestions,  and  I  hope  I  will  have 
the  attention  of  the  House,  as  to  the  Belden  and  Davis  incident  I 
do  not  think  that  it  matters  very  much  so  far  as  the  action  of  Judge 
Swayne  was  concerned  on  the  12th  of  November,  1901,  whether  he 
had  placed  himself  in  a  position  before  that  where  he  ought  to  have 
recused  himself  or  whether  he  was  in  a  position  where  thev  had  any 
suspicion  relative  thereto.  The  question  of  his  action  on  the  12th  of 
November,  1901,  involves  a  very  simple,  naked  proposition.  Did 
Judge  Swayne  under  these  circumstances,  on  the  facts  as  they  ap- 
peared before  him  at  the  contempt  hearing,  enter  a  proper  judgment 
and  reach  a  proper  and  rightful  conclusion  ?  Or  I  mignt  go  further 
and  say.  Did  he  reach  such  an  improper  conclusion  or  an  unjust  re- 
sult as  would  demonstrate  beyond  a  reasonable  doubt  that  he  was 
corruptly  exercising  his  position  as  judge  in  connection  with  those 
two  attorneys?  Now,  although  the  discussion  has  taken  a  wide 
range  and  the  House  has  indulged  me  very  largely  in  discussing  it  in 
detail,  it  is  really  involved  in  a  very  narrow  compass,  and  I  submit 
that  this  is  a  fair  analysis  of  it. 

The  charge  against  Belden  and  Davis  on  the  12th  of  November, 
1910,  was  that  they  had  brought  a  suit  in  contempt  of  court.    The 
statement  in  the  allegation  filed  in  court  was  that  they  were  in  court 
on  the  5th  of  November,  1901,  and  heard  the  judge  m  question  say 
that  he  had  no  connection  with  the  transaction,  so  far  as  the  charges 
in  regard  to  lot  No.  91  were  concerned,  but  that  the  transaction  was 
absolutely  terminated.     Now,  what  took  place  at  that  hearing  upon 
which  Judge  Swayne  had  to  pass?     This:  First,  Belden  and  Davis 
filed  their  answer.     It  was  not  on  oath.     It  did  not  prove  anything: 
it  did  not  establish  anything;  it  was  not  evidence;  it  simply  raisea 
an  issue.     In  that  answer,  as  I  have  already  said,  they  did  not  say 
that  they  had  any  right  to  bring  the  suit;  they  did  not  say  they 
were  not  in  contempt;  they  did  not  say  that  their  acts  were  in  good 
faith;  they  did  denv  in  that  answer  that  they  heard  the  statement 
made  on  the  5th  of  !Jfovember,  1901,  but  they  did  not  swear  to  that  de- 
nial.    It  was  simply  a  denial,  and  it  simply  raised  an  issue.     It  is 
conceded,  I  think,  in  this  case  that  neither  Davis  nor  Belden  were 
witnesses  at  that  hearing,  so  that  this  matter  stood  before  the  judge 
writh  these  allegations  upon  the  record  made  upon  his  own  knowl- 
edge and  with  only  this  answer  thereto,  simply  a  pleading  filed  by 
Bmden  and  Davis  absolutely  unsupported  by  their  own  testimony, 
because  they  were  not  witnesses. 

Now,  what  would  the  judge  hold  under  those  circumstances? 
Wlien  counsel  came  in  and  simply  plead  without  making  the  plea 
on  oath — when  they  declined  to  testify  to  the  truth  of  the  allega- 
tions? That  is  the  first  proposition  involved  in  it.  It  seems  to  me, 
stopping  right  there,  that  any  intelligent  judge — with  a  proper  ap- 
preciation of  the  weight  of  testimony,  when  they  stood  mute  and 
did  not  either  directly  or  indirectly  attempt  to  establish  the  truth  of 
their  pleading,  either  by  their  oath  to  the  pleading  or  testimony  of 
witnesses — any  intelligent  judge  must  have  held  that  the  allegations 
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upon  the  record  of  the  court  and  the  statement  made  bj-  the  judge 
himself  were  true. 

That  is  the  statement  of  the  facts  exactly  as  they  appeared  in  the 
case  thus  far.  I  have  already  called  the  attention  of  the  House  to 
the  fact  that  this  answer  to  the  charges  shows  on  its  face  that  it  was 
untruthful,  inasmuch  as  the  record  to  which  the  answer  refers  dis- 
closes the  fact  that  Judge  Swayne  had  repudiated  this  transaction; 
and  yet  the  answer  states,  referring  to  that  record  for  their  knowl- 
edge of  the  facts,  and  that  record  disclosing  the  repudiation — I  say 
the  answer  states  that  they  had  no  knowledge  of  the  repudiation, 
which  is  a  denial  of  the  truth  of  the  record  to  which  thev  referred 
for  their  information,  and  must  have  satisfied  Judge  Swayne  that 
they  were  acting  at  least  disingenuously  in  that  respect. 

There  is  another  phase  of  that  answer  which  is  significant  and 
interesting  in  connection  with  the  facts  in  this  case.  I  will  read  it 
They  say  that  they  have  no  knowledge  of  its  repudiation,  and  "  as  the 
negotiation  for  the  property  named  in  said  deed  was  made  by  Mrs. 
Charles  Swayne  in  her  individual  right,  that  no  act  of  the  said 
Hotl.  Charles  Swayne  would  repudiate  or  render  null  and  void  any 
transaction  made  bjr  Mrs.  Charles  Swayne  with  her  own  property." 
Now,  mark  the  significance  of  this.  Until  this  answer  was  filed  the 
complaint  in  this  case  was,  and  it  has  been  made  upon  this  floor,  that 
Judge  Swayne  was  the  principal  and  his  wife  the  incident;  that  he 
conducted  the  negotiations;  that  he  connected  himself  with  this 
transaction ;  that  ho  was  the  partjr  that  was  involved  in  the  property 
that  was  connected  with  this  litigation.  But  when  we  reach  this 
answer,  what  happens?  Why,  Mrs.  Swayne  is  the  party  individually 
interested  and  Judge  Swayne  has  no  power  to  control  the  situation. 

Take  the  language  used  by  these  attorneys  to  the  effect  that  no  act 
of  the  said  Hon.  Charles  Swayne  would  repudiate  or  render  null  and 
void  any  transaction  made  by  Mrs.  Charles  Swayne  concerning  her 
own  money  or  property,  and  yet  the  whole  complaint  had  been  that 
Judge  Swayne  had  conducted  the  negotiations,  had  created  the  con- 
ditions. And  here  is  the  assertion  in  this  answer  that  no  act  of  his 
could  render  null  and  void  the  very  act  he  was  charged  with  doing 
and  of  which  complaint  is  made.  Then  the  gentleman  from  New 
York  [Mr.  Cockran]  very  properly  is  disturbed  more  or  less,  of 
course,  by  reason  of  the  fact  that  these  negotiations  occurred  prior 
to  that  time.  And  here  is  an  illustration  or  the  disingenuousness  of 
the  answer  filed  by  the  counsel  charged,  and  that  is  the  assertion — 
while  they  complained  of  the  judge,  while  they  insisted  that  the 
judge  himself  created  this  condition,  in  the  answer  they  say  in  sub- 
stance he  created  a  condition  that  he  could  not  terminate.  Before 
this  answer  was  filed  the  judge  was  the  aggressor,  and  after  the 
answer  was  filed  the  wife  was  the  aggressor.  Before  the  answer  the 
judge  was  the  principal  and  his  wife  the  incident;  when  the  answer 
IS  filed  Mrs.  Swayne  is  the  principal  and  the  judge  is  absolutely  elimi- 
nated from  the  equation. 

Stop  just  for  a  minute  and  think  of  this  j)roposition.  Here  are 
counsel  coming  into  court  for  the  purpose  of  iustifyine  their  action 
in  bringing  a  suit  against  Charles  Swayne  on  the  ground  that  he  had 
title  or  some  color  of  title.  How  do  they  justify  it?  They  justify  it 
by  the  assertion  that  Mrs.  Swayne  had  the  title  in  her  individual 
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right,  and  that  Judge  Swayne  had  no  power  to  control  it  or  inter- 
fere with  it.  So  that  we  have,  Mr.  Speaker,  in  this  case  pending 
before  Judge  Swayne  on  the  12?th  of  Isovember,  1901,  the  fact  that 
thejr  did  not  deny  the  allegations  in  any  way  that  would  make  the 
denial  evidence,  the  fact  that  the  answer  was  disingenuous,  that  it 
was  inconsistent,  anti  the  allegations  that  they  had  no  knowledge  of 
the  repudiation  of  the  transaction,  when  the  document  to  which  they 
referred  for  knowledge  stated  the  exact  contrary. 

The  fact  is  that  this  answer  was  a  ^eater  contempt  of  court  than 
the  bringing  of  the  action  itself,  adding  insult  to  injury.  Then  we 
have  the  further  fact  that  Louis  Paquet,  the  leading  counsel,  after- 
wards filed  in  December  his  written  admission  that  he  was  guilty  of 
contempt;  that  his  actions  were  such  as  justified  the  court  in  so 
believing.  I  submit,  then,  as  a  fair  proposition,  when  Judge  Swayne 
had  the  case  pending  before  him  on  November  12,  1901,  there  was  no 
evidence  to  sustain  the  case  of  the  respondents,  except  the  testimony 
of  Blount  and  Fisher.  I  do  not  know  what  Blount  testified,  but  I 
know  that  Blount  testified  in  this  case,  in  this  record,  that  the  counsel 
for  the  plaintiff  were  present  when  the  declaration  was  made  on 
November  5,  1901,  and  while  the  case  does  not  disclose  what  he 
testified  to  before  Judge  Swayne,  it  could  be  fairly  inferred  that  he 
testified  to  that,  perhaps.    But  that  is  all  the  evidence  there  wa.s. 

Did  Judge  Swayne,  in  this  instance,  exercise  wrong  judicial  dis- 
cretion when  he  reached  the  conclusion  that  any  judge  must  have 
reached?  It  is  perfectly  idle  to  suggest  that  the  case  of  Florida 
McGuire  was  discontinued  on  the  following  Monday,  because  the 
contempt,  if  any  was  committed,  was  committed  on  the  Saturday 
when  the  other  suit  was  brought,  and  notice  of  the  bringing  of  the 
suit  was  sent  to  the  newspapers  at  11  o'clock  that  night  for  the  pur- 
pose of  having  it  made  known  to  the  public  of  Pensacola.  Fla..  for 
the  purpose  of  embarrassing  the  judge  in  the  exercise  of  his  judicial 
functions  and  discrediting  and  disgracing  him.  It  was  stated  that  a 
"  new  move  "  had  been  made  in  that  Florida  McGuire  case,  the  very 
case  p>ending  before  the  judge.  This  contempt  was  committed  before, 
and  the  fact  of  the  discontinuance  of  the  case  afterwards  does  not 
relieve  the  situation,  except  to  illumine  the  intent  and  purpose  of  the 
parties. 

Mr.  Henry  of  Texas.  Will  the  gentleman  permit  me  to  ask  him  a 
question? 

Mr.  Lrm*BFiBLD.  I  do  not  wish  to  appear  at  all  churlish  about  it. 

Mr.  Henry  of  Texas.  It  is  simply  tnis:  If  you  mean  to  say  that 
Judge  W.  A.  Blount  testified  that  Davis  and  Belden  were  present  in 
court  on  November  5, 1901,  when  Judge  Swayne  made  that  statement 
from  the  bench?     I  so  understood  you  to  say. 

Mr.  LiTTUEFiELD.  I  think  he  does,  and  I  will  have  the  gentleman 
from  California  fMr.  Gillett J  look  it  up  and  call  your  attention  to  it. 
Judge  Blount,  with  the  counsel  for  the  plaintiff,  was  present  in  the 
court  when  the  statement  was  made  in  court  by  the  judge. 

When  Judge  Swayne  opened  court  at  that  term,  or  a  day  or  so  thereafter,  the 
counsel  for  Florida  McGnire  being  In  court 

Will  the  gentleman  from  Texas  listen  to  the  answer,  or  was  the 
interruption  made  for  the  purpose  of  disturbing  "the  gentleman 
from  Maine"? 
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Mr.  Henry  of  Texas.  I  beg  the  gentleman's  pardon. 

Mr.  LiTTLEFiEU),  I  was  trying  to  read  to  the  gentleman  from 
Texas 

Mr.  Henry  of  Texas.  You  said  you  would  have  Mr.  Gillett  look  it 
up.     I  had  no  intention  of  disturbing  the  gentleman. 

Mr.  LiTTLEFiELD.  The  gentleman's  statement  is  perfectly  accept- 
able.    I  will  read  to  the  gentleman  from  page  136  of  the  record: 

When  Judge  Swayiie  opened  court  at  that  term,  or  a  day  or  so  tibemftcc, 
the  counsel  for  Florida  McGulre  being  in  court,  he  said  be  had  received  a  letter 
from  some  of  them  asking  him  to  recuse  himself  because  be  had  purchased  a 
piece  of  laud  which  was  a  imrt  of  the  land  embraced  in  the  Florida  McGaiie 
case.  The  judge  stated  that  he  had  not  purchased  any  such  land ;  that  hifi  wife 
had,  through  him,  negotiated  for  the  purchase  of  a  block  of  this  tract,  bat 
when  the  deed  was  sent  to  close  the  trade  he -saw  it  was  a  quitclaim,  and  ht 
asked  why  a  warranty  deed  had  not  been  given.  The  reply  by  Watson  &  Oa, 
Edgar's  agents,  was  that  the  reason  a  warranty  deed  was  not  given  was  be- 
cause this  land  was  in  controversy  in  this  suit,  and  he  did  not  care  to  give  a 
warranty.  Judge  Swayne  learning  this  caused  the  deed  to  be  returned,  ani 
that  while  there  was  not  a  formal  application  to  recuse  himself,  he  would  try 
the  case. 

Now,  let  me  say  this- 


Mr.  Henry  of  Texas.  That  is  the  statement  that  counsel  was  pres- 
ent, but  it  did  not  say  Belden  was  present. 

Mr.  LnTLEi'iBLD.  The  only  counsel  for  Florida  McGuire  at  that 
time  were  the  lawyer  Paquet,  Judge  Belden,  and  whether  or  not 
Davis  was  in  the  case  is  a  question  in  controversy.  Judge  Belden 
did  not  reach  Pensacola  until  the  7th  or  8th  of  November,  so  that 
Judge  Belden  could  not  have  been  present. 

Mr.  Henry  of  Texas.  I  understood  the  gentleman  to  say  that 
Davis  and  Belden  were  present  on  that  afternoon. 

Mr.  LrrrLEFiEU).  If  I  so  stated  it  was  an  inadvertence. 

Mr.  Henry  of  Texas.  Davis  was  not  on  the  docket  until  the  Uth 
of  November,  and  Belden  was  sick  in  his  hotel  in  Pensacola  at  that 
time. 

Mr.  LiTTLEFiEU).  The  record  shows,  and  I  am  obliged  to  the  gen- 
tleman, from  the  testimony  of  at  least  three  witnesses  that  Mr.  Civis 
was  before  the  court  during  the  whole  week,  conferring  with  th« 
witnesses,  according  to  the  testimony  of  Mr.  Paquet  himself.  It 
does  say  Belden  had  not  reached  there.  Mr.  Paquet  had  been  th«c 
the  whole  week,  and  Mr.  Davis's  name  was  not  entered  on  the  record 
until  the  12th  of  November,  1901.  Mr.  Keyser  testifies  that  before 
that  time  the  counsel  for  Florida  McGuire  wrote  the  judge  asking 
him  to  recuse  himself,  and  that  the  counsel  were  Davis  and  Paquet 
Paquet  says  that  Davis  was  about  the  courthouse  all  that  week,  cod- 
ferring  with  clients,  and  the  clerk  says  he  conferred  with  him  before 
the  suit  was  brought,  and  conferred  with  him  about  the  witnesses. 
1  think  I  have  stated  that  fairly  and  fully. 

So  that  Davis  and  Paquet — I  thank  the  gentleman  if  I  have  inad- 
vertently stated  the  two  names;  it  is  all  the  same — counsel  for 
Florida  McGuire,  were  present  in  court  and  heard  that  declaration. 

The  gentleman  from  Pennsylvania  [Mr.  Palmer]  called  attention 
to  the  record  yesterday,  for  the  purpose  of  showing  that  Judge 
Belden  testified  that  he  did  purge  himself  of  contempt  The  infer- 
ence would  be  that  he  did,  either  by  his  answer  or  by  his  testimony 
in  court.    I  have  shown  that  he  did  not  do  it  bv  his  answer ;  that  1m 
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did  not  undertake  to  do  it  by  his  answer.  I  want  to  show  now  by 
a  fair  statement  of  this  testimony  that  he  did  not  intend  to  state  that 
he  did.  I  read  from  the  same  page  and  the  same  paragraph  from 
which  my  friend  read,  page  116. 

Q.  Did  yoD  file  your  answer — ^purge  yourself? 

Now  note  the  answer: 

A.  Yes ;  there  were  three  of  us — Paquet,  Davis,  and  myself. 

That  shows  of  itself  that  he  did  not  comprehend  the  question.  He 
did  not  understand  what  he  was  asked.  There  is  no  pretense  that 
Pnquet  joined  in  the  answer,  and  there  were  not  three  of  them  in 
courts    He  said: 

Yes;  there  were  three  of  us — ^Paquet,  Davls^  and  myself.  We  were  con- 
demned to  pay  a  fine  of  a  hundred  dollars,  10  days  in  the  county  jaU,  and  dis- 
barred from  practicing  for  two  years  in  this  district. 

It  shows  that  the  whole  answer  is  in  a  sense  unresponsive,  because 
Paquet  never  was  sentencecj  to  anything.  Take  his  lan^iage  liter- 
ally— undoubtedly  the  gentleman  is  misreported — ^^take  his  language 
literally,  and  it  would  appear  that  Davis  and  Belden  and  Paquet 
were  all  sentenced  to  fine  and  imprisonment.  It  shows  that  the 
answer  was  inadvertent ;  that  he  did  not  appreciate  the  situation. 

Now,  let  me  go  on. 

Q.  Were  you  sentenced? — A.  Yes. 

Then  he  goes  on  and  speaks  about  the  sentence,  being  committed  to 
jail,  and  ends  up  his  next  answer  by  saying : 

So,  there  being  no  relief,  I,  in  my  paralyzed  condition,  served  out  my  time  in 
the  county  jail. 

Then  comes  the  next  question,  coimsel  evidently  desiring  to  make 
the  matter  certain : 

Q,  You  said  you  filed  answer  purging  yourself  of  contempt? 

Going  back  to  the  question  that  he  had  inaccurately  and  incom- 
pletely answered,  which  on  a  superficial  examination  possibly  might 
justify  the  conclusion  made  by  my  distinguished  friend  from  Penn- 
sjlvania.     What  did  he  say  in  answer  to  that  question  ? 

A.  Oh,  no;  I  knew  I  had  committed  no  offense,  and  I  did  not  apologize.  I 
would  hare  stayed  in  jail  until  now  before  I  would  have  apologized. 

That  is  his  answer  to  the  express  question  as  to  whether  he  filed  an 
answer  purging  himself  of  contempt. 

Mr.  Pai^mbr.  Do  you  think  there  is  smy  diflference  between  a  man 
pur^ng  himself  of  contempt  and  apologizing  for  contempt  ? 

Mr.  LiTTLEFiELD.  Ycs;  purging  himself^— but  he  neither  purged 
himself  nor  apolo^zed. 

Mr.  Palmer.  HVell,  he  swore  that  he  purged  himself,  and  I  suppose 
I  had  a  right  to  take  that  testimony  as  correct,  notwithstanding 

Mr.  LrrTLEFiELD.  I  beg  the  gentleman's  pardon,  I  am  arguing  this 
case.  I  hes  the  House  to  take  notice  whether  I  did  not  allow  the 
gentleman  from  Pennsylvania  to  continue  his  remarks,  filled  as  they 
were,  in  my  judgment,  with  erroneous  statements — ^and  I  am  draw- 
ing it  mildly — about  the  record  in  this  case,  without  a  single  inter- 
ruption, without  a  single  question.    Now,  of  course,  if  the  gentleman 
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insists,  he  will  have  to  participate  in  the  argument  that  I  am  making 
this  morning. 

Mr.  Palmer.  l^Tien  you  make  an  attack  on  me,  I  suppose  T  have  a 
right  to  insist,  haven't  I? 

Mr.  LiTTLEFiELD.  Well,  if  the  gentleman  desires  to  do  it  he  may 
insist.  I  call  attention  to  the  fact  that  I  have  made  no  reflection  on 
the  gentleman.  I  have  read  the  record  which  he  relies  upon  for  the 
purpose  of  showing  that  Judge  Swayne  said  he  purged  himself,  and 
I  say  that  that  record  discloses  to  any  fair-minded  man  that  he  did 
not  intend  to  swear  that  he  purged  himself,  and  I  leave  that  record 
just  exactly  as  it  stands.  Of  course,  I  say,  if  the  gentleman  insists, 
I  shall  have  to  tolerate  his  interruptions  as  we  go  along. 

Under  these  circumstances,  with  the  entire  absence  of  evidence — 
and  I  want  the  House  to  bear  this  in  mind,  that  the  testimony  Judge 
Belden  gave  in  this  case  did  not  appear  before  Judge  Swajme. 
There  was  no  suggestion  before  Judge  Swavne  that  thev  had  even 
this  rumor  as  a  basis  for  their  action  in  bringing  that  "suit  in  the 
State  court;  not  an  intimation  in  this  case  that  anything  of  that 
sort  even  was  presented.  Do  not  confuse  the  testimony  given  by  Bel- 
den here  with  testimony  that  you  may  think  was  given  tJefore  the  judge, 
because  it  was  not  so  given.  The  record  shows  that  no  testimony 
was  given  in  that  case  by  either  Belden  or  Davis. 

Under  these  circumstances  what  was  the  judge  compelled  to  find 
upon  that  question,  with  that  written  notice  in  the  newspapers  be- 
fore him,  with  the  knowledge  that  it  has  been  stated  in  their  pres- 
ence that  they  were  present  and  heard  his  statement  on  the  5^  of 
November,  1901?  No  fair-minded  and  intelligent  judge,  I  submit 
could  have  reached  anv  other  conclusion.  And  then  I  add  to  that 
this  suggestion:  The  lact  that  the  leading  counsel  who  originated 
the  suit,  who  knew  its  purpose,  who  wrote  the  newspaper  article  and 
procured  it  to  be  printed,  indicating  the  reason  why  the  suit  was 
brought  and  the  purpose  that  was  behmd  it — ^when  that  leading  coun- 
sel came  into  court  later,  over  his  own  signature,  and  stated  that  the 
judge  had  a  right  to  believe  that  contempt  had  been  committed,  how 
can  any  fair-minded  man  sav  that  Judge  Swayne  abused  his  judi- 
cial discretion  when  he  found  that  the  fact  was  that  they  were  guilty 
of  contempt  as  charged  ? 

Of  course  this  is  distinct  from  the  question  of  sentence,  but  I  am 
trying  to  establish  the  proposition  that  was  put  before  the  judge 
when  he  reached  the  conclusion  that  the  men  were  guilty  of  contempt 
I  think  that  is  a  fair  statement  of  the  facts  in  this  case,  and  up<xi 
that  I  say  tliat,  in  my  judgment,  beyond  a  reasonable  doubt,  the 
judge  was  bound  to  maintain  the  proper  dignity  of  his  court  and  t 
proper  administration  of  justice,  and  that  the  attorneys  under  the^ 
circumstances  were  properly  disciplined  for  the  act  that  they  had 
committed. 

The  next  question  is  as  to  the  sentence,  and  a  little  later  T  am  ^ing 
to  discuss  the  question  of  jurisdiction.  The  sentence  was  first  disbar- 
ment for  two  years,  then  imprisonment  for  10  days  and  $100  fine. 
What  happened?  Why,  Mr.  Blount,  one  of  the  leading  attorneys 
there — and,  by  the  way,  I  should  say  here  that  the  record  does  not 
sustain  the  proposition  that  Judge  Swayne  agreed  with  Blount  that 
these  proceedings  should  be  brought  in  the  sense  of  their  agreeing 
together  for  that  purpose.    It  does  show  that  Blount  had  a  coovw- 
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sation  with  the  judge,  and  the  judge  called  his  attention  to  it,  and 
that  Blount  told  the  judge,  in  substance — ^it  is  not  quite  clear  upon 
that  point — ^that  a  contempt  had  been  committed,  and  Fisher  agreed 
with  him.  and  he  distinctly  says  that  he  does  not  think — that  is  as 
strong  as  he  states  it — ^he  does  not  think  that  it  was  brought  at  the 
request  of  Judge  Swayne. 

My  friend  from  Pennsylvania  is  disturbed  by  the  fact  that  he  was 
an  improper  person  to  bring  the  proceedings  for  contempt.  It  was 
in  a  case  that  he  was  defending  in  which  the  contempt  had  been 
committed,  and  it  was  proper  for  him  to  call  the  attention  of  the 
court  to  it.  He  had  a  le^timate  interest  in  the  controversy  that 
led  him  to  take  it  up  as  a  friend  of  the  court.  I  submit  that  in  all 
fairness.  No  counsel  outside  would  have  been  expected  or  tolerated 
to  interfere  or  inject  himself  into  that  controversy  for  the  purpose 
of  protecting  the  rights  of  the  court  or  the  parties  to  the  suit.  It 
was  the  duty  of  the  defendant's  counsel  to  take  care  of  that  situation. 
On  the  question  of  sentence.  Judge  Swayne  says  that  he  did  not  know 
what  the  law  was  at  that  time.  He  immediately,  at  the  suggestion 
of  Blount,  revoked  the  sentence  in  reference  to  the  disbarment. 

It  is  true,  as  the  gentleman  has  suggested,  that  every  judge  is  pre- 
sumed to  know  the  law.  It  is  true  that  every  other  man  is  presumed 
to  know  the  law.  Every  lawyer  is  presumed  to  know  it,  and  every 
one  of  the  eighty  millions  in  this  Republic  is  presumed  to  know  it, 
and  there  is  no  presumption  that  places  a  judge  under  conditions 
different  from  any  other  citizen.  What  does  it  mean?  It  means 
that  if  any  judge  or  citizen  offends  against  a  statute  it  is  no  answer 
to  say  that  he  did  not  know  what  the  law  was,  because  the  law  pre- 
sumes that  he  did  know  it.  It  would  be  puerile  to  contend,  it  would 
be  drivel  to  pretend,  that  the  presumption  under  these  circumstances 
laid  a  foundation  upon  which  could  be  predicated  a  vicious  or  mali- 
cious intent  upon  the  part  of  a  judge  who  knowingly  acted  with 
actual  knowledge  of  the  law. 

There  are  about  five  or  six  thousand  sections  of  the  Revised 
Statutes  of  the  United  States.  T  am  presumed  to  know  them  ?  Do  I  ? 
Does  any  man  know  them?  Of  course  not.  Still  I  am  presumed 
to  know.  If  you  wanted  to  project  into  a  case  a  wicked  intent  on  the 
part  of  the  gentleman  from  Xew  York,  would  it  not  be  necessary  in 
the  first  instance  to  show  that  the  gentleman  had  actual  knowledge, 
as  distinct  from  constructive  or  presumptive  knowledge?  It  does 
not  seem  to  me,  Mr.  Speaker,  that  that  question  admits  of  debate. 

Mr.  Smith  of  Kentucky  rose. 

Mr.  Lfttlefield.  I  hope  the  gentleman  will  pardon  me;  I  can 
not  yield.  It  does  not  seem  to  me  that  that  question  admits  of 
reasonable  debate — a  presumptive  knowledge ;  a  constructive  knowl- 
edge as  a  foundation  of  corrupt  action.  Now,  the  judge  ought  to 
have  known,  it  is  said.  That  may  be  true.  I  think  the  judges  in 
many  instances  ought  to  know  much  more  than  they  apparently  dis- 
close in  reaching  the  conclusions  which  they  sometimes  do.  That 
depends  somewhat  upon  the  point  of  view.  The  judge  ought  to  have 
.  known,  and  by  the  same  token  Blount  should  have  known,  and 
Belden  and  Davis  ought  to  have  known.  Did  anybody  make  any 
suggestion  at  the  time?  Blount  knew  that  he  could  not  disbar,  and 
he  called  attention  to  it,  and  the  judge  withdrew  it.  If  Blount  had 
known  that  he  could  not  fine  or  imprison,  do  you  not  suppose  that 
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Blount  would  have  suggested  it?  If  Belden  and  Davis  had  knowl- 
edge that  he  could  not  mie  and  imprison,  would  not  either  Belden  or 
Davis  have  suggested  it? 

It  was  open  to  them  to  make  the  suggestion.  No  one  suggested  it 
and  no  one  intimated  it,  and  I  have  no  doubt  as  a  matter  of  fact  that 
every  person  connected  with  that  transaction  at  that  time  believed 
that  the  judge  probably  had  that  authority.  I  presume  it  is  entirely 
probable — it  does  not  appear — that  this  action  was  taken  without 
anj^  examination  of  the  statute  under  which  it  turns  out  later  the 
action  could  only  have  been  taken.  Now,  those  are  the  facts  and 
circumstances  with  reference  to  this  sentence,  a  sentence,  in  my 
judgment,  mild  under  the  circumstances,  taking  into  account  the 
action  of  the  attorneys  in  the  beginning  and  their  repetition  of  the 
action  when  thy  filed  their  answer  before  the  judge.  That  is  all  I 
have  to  say  on  the  question  of  the  character  of  the  sentence.  It  was 
not  right,  but  no  man  was  oppressed  thereby.  Neither  Belden  nor 
Davis  were  oppressed  thereby.  They  brought  a  petition  for  habeas 
corpus,  and  when  it  went  before  the  circuit  judge  the  judge  decided 
that  this  cumulative  sentence  could  not  be  imposed ;  that  the  statute 
was  alternative  in  its  character,  and  I  think  that  is  very  clear,  and  he 
simply  remitted  or  he  gave  them  the  alternative  that  they  might  take 
either  fine  or  imprisonment.  Judge  Belden  elected  to  take  impris- 
onment. Mr.  Davis  elected  to  pay  his  fine,  and  that  is  the  end  oi  the 
sentence.    No  man  was  oppressed  in  connection  with  it. 

Mr.  Palmer.  Were  they  not  both  imprisoned  ? 

Mr.  LiTTLEFiELD.  The  case  is  not  quite  clear  about  that,  but  I 
think  they  were.  I  think  Mr.  Davis  went  to  jail  for  two  or  three 
days.  I  have  looked  the  case  over  very  carefully  to  ascertain  that 
and  I  am  not  quite  certain.  I  think  it  is  fair  to  state  that  on  the 
whole  that  is  the  proper  conclusion  to  draw  from  it,  although  the 
evidence  does  not  disclose  the  details;  but  they  had  the  election  and 
they  were  relieved  of  the  embarrassment  of  erroneous  sentence  the 
moment  they  reached  the  other  judge.  Now,  my  distinguished 
friend  the  gentleman  from  Pennsylvania  [Mr.  Palmer]  says  that  in 
1831,  under  circumstances  disclosed  by  his  researches,  the  Congress 
of  the  United  States  defined  the  crime  of  contempt  in  a  statute  that 
contained  two  sections  or  enacted  legislation  with  reference  to  this 
subject  matter — I  do  not  quite  correctly  state  it  when  I  say  it  was 
defined  in  both  sections — one  section  denning  contempts  and  the  cir- 
cumstances and  conditions  under  which  a  United  States  judge  could 
fine  persons  guilty  of  contempt  and  punish  therefor,  and  the  other 
providing  for  certain  offenses  connected  with  United  States  courts. 

My  distinguished  friend  says  that  this  offense  that  Belden  and 
Davis  had  committed,  if  they  committed  any,  was  an  offense  that 
was  cognizable  under  the  second  section,  and  that  they  should  have 
been  proceeded  against  by  indictment  and  prosecution  thereunder. 
Now,  I  am  not  going  to  take  the  time  to  discuss  that.  Why  ?  Be- 
cause this  case  that  was  pending  before  Judge  Swayne  on  habeas 
corpus  went  up  before  Judge  Pardee,  and  Judge  Pardee  and  Judge 
Shelby  and  Judge  McCormick  all  agreed  in  an  opinion  upon  the 
question  as  to  whether  or  not  Judge  Swayne  had  jurisdiction  to  hear 
and  determine  a  ctmtempt  committed  under  these  circumstances,  rais- 
ing the  precise  question  of  jurisdiction.    I  submit  this :  If  those  three 
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judges  sustained  Judge  Swayne  it  would  be  idle  for  this  House  to 
say  that  in  reaching  that  conclusion  Judge  Swayne  had  acted  un- 
warrantably and  was  subject  to  impeachment,  because  Judge  Shelby 
and  Judge  McCormick  and  Judge  Pardee  were  passing  upon  it 
coolly  and  deliberately. 

Judge  Swayne  passed  upon  this  Question,  of  course,  under  circum- 
stances where  there  was  more  or  less  feeling  between  the  parties. 
That  can  not  be  ignored.  If  he  erred  in  the  law,  so  far  as  that  is  con- 
cerned, why,  he  would  be  entitUed  to  consideration  on  that  account, 
but  these  three  judges  passed  upon  it  dispassionately  and  coolly  and 
disinterestedly,  and  I  want  to  say  to  the  House  that  tnese  three  judges 
absolutely  sustained  the  assumption  of  jurisdiction  by  Judge  Swayne. 
Whether  their  decision  will  stand  the  test  of  analysis  I  do  not  pro- 
pose to  argue.  I  do  know  that  there  are  numerous  well-considered 
decisions  in  the  Federal  courts  where  that  precise  point  is  held  and 
the  precise  proposition  sustained  that  is  exactly  analogous  to  this  case 
pending  before  Judge  Swayne.  But  let  me  read  just  exactly  what 
these  three  judges  say  in  connection  with  this  case: 

The  relator  is  an  attorney  and  coimselor  of  the  United  States  circuit  court 
for  the  northern  district  of  Florida  and  as  such  one  of  the  officers  of  the 
court  within  the  Intent  and  meaning  of  the  above  statute.  As  such  officer  he 
wag  and  is  charjjed  with  conduct  in  and  out  of  court  which,  if  accompanied 
with  malidoiis  intent^ 

Now,  mark  you,  the  record  in  this  case  was  before  these  judges. 
Thev  knew  just  what  the  attorneys  were  charged  with — ^the  bringmjg 
of  this  suit  in  the  State  court — and  all  the  details  connected  with  it 
were  before  these  judges.*  To  continue,  the  court  says: 

As  such  officer  he  was  and  is  charged  with  conduct  in  and  out  of  court  which, 
if  accompanied  with  malicious  intent,  or  if  it  had  the  effect  to  embarrass  and 
obstruct  the  administration  of  justice,  was  such  misbehavior  as  amounted  to  a 
contempt  of  court — 

Now,  mark  the  language — 

if  accompanied  with  malicious  intent,  or  if  it  had  the  effect  to  embarrass  and 
obstruct  the  administration  of  justice. 

Again: 

To  hear  and  decide  whether  relator  w^ere  guilty  of  such  contempt,  and  if  found 
guilty,  to  punish  him  for  such  contempt,  was  clearly  within  the  jurisdiction  of 
the  court,  and  the  court  having  exercised  such  jurisdiction  and  found  the  relator 
guilty  of  contempt,  its  finding  against  the  relator  can  not  be  reviewed  on  habeas 
corpus.     (In  re  Davis,  112  Fed.  Kept.,  139.) 

That  is  to  say,  they  could  not  go  into  the  merits,  but  they  distinctly 
held  that  he  had  jurisdiction;  he  had  the  right  to  hear  and  he  had  the 
right  to  determine.  He  is  charged  here  by  my  distinguished  friend 
with  wrongfully  hearing  and  wrongfully  determining,  and  the  arti- 
cles were  drawn  for  the  purpose  of  covering  that  express  proposition. 
The  gentleman,  I  suppose,  if  he  reaches  another  tribunal,  proposes  to 
hold  the  judge  upon  one  or  the  other  of  these  propositions:  First, 
that  he  had  not  jurisdiction,  that  he  wrongfully  heard  and  he  wrong- 
fully determined,  and,  second,  that  he  wrongiully  imposed  sentence, 
having  so  determined.  Three  judges  say  that  he  rightfully  heard. 
They  do  not  say  whether  he  rightniUy  determined,  because  they  do 
not  go  into  the  merits,  but  he  had  jurisdiction.  Would  it  not  be  idle 
for  Siis  House,  with  the  concurrence  of  three'circuit  judges — not  the 
ultimate  tribunal,  not  the  Supreme  Court  of  the  United  States,  to  be 
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sure — ^would  it  not  be  idle  for  this  House  to  undertake  to  say  that 
this  judge  did  usurp  his  jurisdiction,  under  these  circumstances,  be- 
yond a  reasonable  doubt?  Would  that  proposition  stand  before  a 
disinterested  tribunal  ?    It  seems  to  me  not. 

I  believe  that  this  charge  has  absolutely  no  foundation  to  stand 
upon. 

0*NEAL   CASE. 

I  come  to  the  O'Neal  case.  What  is  the  O'Xeal  case  ?  The  O'Neal 
case  concerns  a  trustee  in  bankruptcy.  Mr.  Greenhut  at  one  time  was 
a  director  of  the  American  National  Bank  in  Pensacola.  Mr.  0''Neal 
was  likewise  a  director  and  also  the  president.  During  the  course  of 
the  business  of  that  bank  they  negotiated  a  loan  and  received  security 
therefor  amounting  to  $13,000  on  the  face  of  the  loan.  There  is  some 
question  about  whether  the  security  was  worth  $13,000.  A  little 
later,  and  before  any  suit  was  brought,  that  loan,  with  its  security, 
was  transferred  to  a  director  of  the  bank  for  $10,000.  Later  ifir. 
Greenhut  ceased  to  be  a  director  and  he  became  a  trustee  in  bank- 
ruptcy of  a  Mr.  Moreno,  who  negotiated  the  original  loan,  or  whose 
wife  negotiated  it,  as  to  which  there  is  a  controversy^. 

Mr.  Greenhut's  attorney  advised  him  in  the  exercise  of  his  duty  as 
trustee  in  bankruptcy  that  it  was  his  duty  to  bring  a  suit  for  the  pur- 
pose of  getting  possession  of  this  security  or  establishing  the  iutei-est 
of  the  bankrupt  estate  tlierein,  and  in  bringing  that  suit  it  was  neces- 
sary to  make  this  bank  of  which  Mr.  O'Neal  was  president  a  party 
thereto.  That  suit  was  brought  on  a  Saturday  by  Mr.  Greenhut 
under  those  circumstances  under  the  advice  of  his  counsel,  and  a  little 
later  a  petition  was  filed  in  court  and  the  bringing  of  the  suit  was 
ratified  by  the  direct  order  of  the  court.  On  Monday  Mr.  O'NeaL, 
coming  down  to  his  place  of  business,  as  he  passed  by  Mr.  Greenhut's 
place  of  business,  or  was  about  to  pass  bj^,  saw  Mr.  Greenhut  standing 
m  the  doorway.  He  says,  then,  in  his  affidavit  that  it  occurred  to 
him  to  go  in  and  reproach  Mr.  Greenhut  for  bringing  that  suit  In 
the  meantime  it  should  be  stated  that  Mr.  Greenhut  was  indebted  to 
the  American  National  Bank  in  the  sum  of  $1,500  on  account  of  a 
note  he  had  indorsed,  held  by  the  bank  in  the  sum  of  $1,500,  and  a 
con  t  roversy 

Mr.  McCall.  That  is  O'Neal's  bank? 

Mr.  LiTTLEFiELD.  Ycs ;  and  a  controversy  had  arisen  between  the 
bank  and  Mr.  Greenhut  as  to  whether  he  ou^ht  to  pay  on  that  indorse- 
ment, Mr.  Greenhut  claiming  that  the  security  held  by  the  bank  ought 
to  be  applied  to  all  the  indebtedness  of  the  debtor  for  whom  he  in- 
dorsed and  the  bank  contesting  that  proposition.  Before  the  suit  was 
brought  by  the  trustee  the  bank  had  sued  Mr.  Greenhut  on  the  $1,500 
indorsement,  so  at  the  time  this  aflfray  occurred  there  were  two  suits 
pending,  one  in  favor  of  the  trustee,  in  which  the  bank  was  made  a 
party,  and  one  in  favor  of  the  bank  against  Mr.  Greenhut.  Now, 
what  occurred?  I  shall  not  take  the  time  to  go  over  it  in  detail,  but 
I  shall  simply  say  this :  Mr.  Greenhut,  in  substance,  says  Mr.  O'Xeal 
came  into  his  room  and  began  to  discuss  this  litigation.  Mr.  Green- 
hut says  the  controversy  was  about  litigation  that  he  had  brought  as 
trustee  and  made  the  bank  a  party  to — and,  by  the  way,  I  may  say 
here  it  does  not  appear  that  the  bank  was  anything  more  than  a 
formal  party,  so  far  as  that  is  concerned;  I  do  not  know  what  the 


IMPSACHMENT   OF  JUDGE   CHABLE8  SWAYNE.  291 

facts  may  be ;  I  have  not  been  able  to  get  them  from  the  papers — ^but 
Mr.  Greenhut  says  that  the  controversy  was  about  that  suit. 

In  the  course  of  some  discussion  which  took  place  the  lie  was 
passed  and  that  Mr.  O'Neal  made  an  assault  upon  him ;  Mr.  O'Neal, 
before  he  made  the  assault,  had  started  to  leave  to  go  into  the  street, 
but  he  had  not  reached  the  street,  and  he  made  the  assault  upon 
Mr.  Greenhut,  which  Mr.  Greenhut  repelled,  and  then  Mr.  O'Neal 
took  out  a  pocketknife  and  cut  Greenhut  from  his  eye  down  to  the 
corner  of  his  mouth  and  stabbed  him  four  or  five  times  in  the  body, 
and  then  they  went  upon  the  street  and  were  separated  by  a  man 
named  Mayer,  who  took  hold  of  O'Neal  and  endeavored  to  take  the 
jackknife  from  his  hand.  Those  are  the  circumstances,  as  claimed 
by  Greenhut. 

The  great  question  was.  Was  this  attack  and  this  assault  made  upon 
this  man  as  trustee,  and  by  reason  of  this  suit  brought  by  him,  as 
trustee,  against  the  bank?  I  do  not  think  that  the  suggestion  the 
distinguished  gentleman  makes  in  his  report  is  entitled  to  very  much 
consideration,  and  that  suggestion  is  this :  The  complaint  of  O'Neal 
was  not  because  he  had  brought  the  suit  against  the  bank,  but  be- 
cause the  suit  against  the  bank  had  no  foundation.  Now,  there  may 
be  a  distinction  or  difference  betw^een  the  two,  but  if  there  is  I  can  not 
see  it.  If  there  were,  it  would  be  about  this,  that  if  a  man  brings  a 
suit  against  a  defendant  in  Florida  and  the  defendant  in  Florida 
determines  in  the  tribunal  of  his  own  consciousness  that  it  is  without 
foundation,  that  is  has  no  basis,  then  it  becomes  legitimate  and 
proper  for  him  to  settle  that  suit  in  the  tribunal  of  personal  con- 
troversy, and  make  a  jackknife  the  arbiter,  instead  ^f  leaving  it  to 
the  courts. 

And  I  do  not  think  it  is  wise  by  any  conclusion  we  may  reach  in 
this  case  to  ratify  any  proposition  like  that,  because  if  it  had  no 
foundation  he  had  a  perfect  defense  in  court  when  it  reached  court, 
where  he  should  have  gone,  and  if  it  was  baseless  and  malicious  he 
had  his  action  for  malicious  prosecution,  and  the  court  would  have 
furnished  him  an  adequate  remedy.  There  are  no  circumstances  so 
far  as  that  suit  is  concerned  that  would  justify  a  man  in  arbitrating 
that  proposition  with  a  jackknife  upon  the  trustee,  I  submit. 

The  question  is  whether  O'Neal  made  this  assault  by  reason  of  the 
fact  of  Greenhut's  being  trustee.    Let  me  read  from  O'Neal's  affidavit: 

It  suddenly  occurred  to  respondent  to  reproach  the  said  Greenhut  with  having 
brought  the  suit  mentioned  in  his  affidavit  against  the  said  banls — 

Now,  mark  that — 

It  suddenly  occurred  to  respondent  (the  said  O'Neal)  to  reproacli  tl.e  said 
Greenhut  with  having  brought  the  suit  mentioned  in  his  affidavit  nrninst  the 
said  bank  when  he,  the  said  Greenhut,  knew,  as  aforesaid,  that  there  was  no 
foundation  therefor. 

Then  he  goes  on: 

When  the  respondent  reproached  the  said  Greenhut  with  his  attitude  toward 
the  bank,  of  which  he  had  been  a  stockholder  and  director,  both  in  his  refusal 
to  pay  the  negotiable  paper  hereinbefore  mentioned  and  in  the  bringing  of  an 
unfonnded  suit  against  it — 

I  beg  to  mark  this — 

the   conversation,   however,   concerning  chiefly   the  bringing  of   the  said  suit' 
against  the  said  hank,  hot  words  passed  between  the  said  respondent  and  said 
Greenhut,  concerning  which  the  said  Greenhut  said  he  would  *'do  respond- 
ent up." 
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Then  comes  the  controversy  between  these  two  men  as  to  whether 
or  not  Mr.  Greenhut  inaugurated  the  assault  or  whether  Mr.  O'Neal 
himself  was  the  aggressor.  I  would  like  to  ask  a  question  of  the 
distinguished  gentleman  from  Pennsylvania  [Mr.  Palmer]. 

I  find  on  page  252  this  statement  by  Mr.  Liddon,  counsel  against 
Swayne : 

In  this  case  I  file  the  stenographer's  report  of  the  evidence. 

That  occurs  under  the  following  heading: 

Oppression  of  W.  C.  O'Neal  in  alleged  contempt  case: 

Now,  I  would  like  to  ask  the  distinguished  gentleman  from  Penn- 
sylvania [Mr.  Palmer]  whether  that  stenographer's  report  of  evi- 
dence was  filed? 

Mr.  Palmer.  I  never  saw  it. 

Mr.  LiTTiiBFiEU>.  I  would  like  to  ask  the  gentleman  from  Cali- 
fornia [Mr.  Gillett]  whether  that  stenographer's  report  of  evidence 
was  ever  filed  ? 

Mr.  Gillett  of  California.  It  was  there,  but  it  became  lost,  and 
neither  Mr.  Palmer  nor  myself  could  find  it,  although  we  look^ 
for  it  in  the  Sergeant  at  Arms'  room. 

Mr.  LiiTTLEFiELD.  My  question  is.  Was  it  filed  with  the  subcom- 
mittee ? 

Mr.  Gillett  of  California.  It  was  filed  with  the  subcommittee  and 
left  on  the  table. 

Mr.  LiTTLEFiELD.  I  would  like  to  know  if  the  subcommittee  has 
made  any  effort  to  secure  a  transcript  of  the  stenographer's  state- 
ment that  was  filed  with  the  committee  on  the  18th,  I  think,  of 
March  last,  or  somewhere  along  there. 

Mr.  Palmer.  I  say  that  I  never  saw  it.  This  report  says  it  was 
filed,  but  I  do  not  know  whether  it  was  or  not.  I  never  saw  it,  and 
do  not  know  whether  it  was  filed  or  not. 

Mr.  Littlefield.  I  will  now  say  that  I  have  the  stenographer's 
report  of  the  evidence. 

Mr.  Palmer.  I  suppose  that  is  the  reason  it  is  not  printed. 

Mr.  Littlefield.  No  ;  it  is  not  why  it  is  not  printed.  It  was  sent 
by  the  clerk.  It  is  a  very  kind  intimation  of  the  gentleman  in  view 
of  the  statement  I  made  m  his  interest  this  morning. 

Mr.  Palmer.  I  do  not  mean  to  insinuate  that  you  had  the  report 

Mr.  Littlefield.  I  do  not  ask  you  what  you  mean  to  insinuate.  I 
simply  say  that  is  a  very  kind  and  courteous  intimation  of  the  gwi- 
tleman  after  the  statement  I  made  this  morning  at  his  request. 

Now,  let  me  say,  this  stenographer's  report  of  the  evidence  in  the 
O'Neal  case  shows  Judge  Liddon  filed  the  record  somewhere  last 
March.  The  duplicate  transcript,  which  is  the  one  I  have,  was  for- 
warded to  the  gentleman  from  California  [Mr.  Gillett],  reachii^ 
him  the  day  before  yesterday;  and  if  the  gentleman  from  Pennsyl- 
vania had  had  possession  of  that  transcript  he  would  not  ha« 
made — that  is,  I  do  not  think  he  would  have  made — some  of  the 
assertions  that  are  made  in  his  report,  because  the  gentleman  states 
in  his  report  that  only  the  testimony  of  Greenhut  and  O'Neal  was 
taken. 

Mr.  Cockrax  of  New  York.  What  page? 

Mr.  Litti^efield.  Page  21 : 

The  testimony  of  Greenhut  and  O'Nenl  was  taken;  none  of  the  bystanders 
were  sworn,  nor  was  any  other  person  sworn. 
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Well,  that  would  leave  the  case  to  depend  altogether  on  Greenhut 
and  O'Neal,  and  leave  an  impression,  I  submit,  from  the  report  of  the 
gentleman,  that  the  court  did  not  take  the  pains  and  nobody  else  had 
taken  the  pains  to  present  all  the  facts.  The  gentleman  suggests  that 
the  bystanders  were  not  sworn.  I  do  not  see  why  the  suggestion  is 
made,  unless  it  is  to  question  the  propriety  of  the  action  of  the  judge. 

I  will  refer  to  this  transcript,  which  is  about  75  pages,  and  which 
was  introduced  as  evidence,  but  which  was  unfortunately  some  way 
lost  in  the  preparation  of  this  case,  and  has  not  until  now  been  pro- 
duced. 

I  do  not  want  to  make  any  reflection  on  anybody,  but  I  will  say 
this:  So  far  as  I  have  been  able  to  inquire,  everv  document,  appar- 
ently, missing  or  that  has  been  lost  in  the  shui^e  happens  to  be  a 
document  that  would  make  for  the  interest  of  Judge  Swayne.  Now, 
I  do  not  say  that  anybody  suppressed  them  on  that  account.  I  am 
simply  calling  attention  to  the  fact,  and  it  is  a  fact  and  an  unpleasant 
fact. 

This  transcript  shows  that  Mr.  O'Neal  was  a  witness  and  was  cross- 
examined.  Mr.  O'Neal  stated  in  his  answer,  filed  in  court,  "  that  Mr. 
Greenhut  in  his  answer  to  the  suit  on  the  $1,500  note  had  interposed 
a  defense  which  this  respondent  believed  and  believes  to  be  untrue 
and  known  to  the  said  Greenhut  to  be  untrue."  That  is  the  affidavit 
sworn  to,  I  think,  on  the  19th  or  20th  of  November,  1902.  Well, 
15  or  18  days  afterwards  he  is  cross-examined  in  the  case,  and  the 
cross-examination  shows  that  he  says  he  had  no  knowledge  of  the 
character  of  the  plea. 

I  am  only  calling  attention  to  this  so  that  you  can  see  when  Judge 
Swayne  passed  upon  this  case  he  had  more  before  him  than  indicated 
by  the  report  of  the  distinguished  gentleman  and  the  record  where 
all  of  this  transcript  happens  to  have  been  left  out: 

Q.  Mr.  O'Neal,  you  said  In  your  affidavit  that  the  plea  interposed  by  Mr. 
Greenhut  to  the  suit  of  the  American  National  Bank  against  him  was  false,  and 
you  believed  that  he  knew  it  to  be  false.  What  was  that  plea,  do  you  know? — 
A.  I  think  we  went  over  the  plea  at  the  time,  but 

Q.  I  am  Ju&t  asking  you  now  if  you  know  what  that  plea  was? — ^A.  I  could 
not  undertake  to  state  the  plea  now.    I  remember  going  over  the  plea,  though. 

Q.  Do  you  know  what  the  nature  of  the  plea  was? — A.  I  could  not  tell  you 
about  the  plea,  but  I  remember  going  over  the  papers  at  the  time. 

This  is  about  15  days  after  he  made  the  affidavit  that  it  was  false, 
and  known  by  the  man  who  made  it  to  be  false.  He  says,  "  I  can  not 
tell  you  about  the  plea,  but  I  remember  going  over  the  plea  at  the 
time?'  Now,  that  may  not  conclusively  demonstrate  that  Mr.  O'Neal 
was  not  a  man  of  credibility,  but  it  does  impeach  his  credibility,  and 
it  was  a  fact  before  Judge  Swayne. 

The  cross-examination  further  shows  that  Mr.  O'Neal  had  plead 
guilty  to  shooting  across  the  street.  That  is  a  peculiar  offense  belong- 
ing to  Florida,  I  suppose.  He  had  plead  guilty  twice  for  carrying 
concealed  weapons,  all  three  criminal  acts;  that  he  had  been  sued 
and  judgment  recovered  for  $50  for  an  assault  with  a  claw  hammer. 
The  statement  of  Mr.  Greenhut  was  that  the  altercation  occurred 
in  the  store;  O'Neal  said  a  large  part  of  it  was  on  the  outside.  The 
report  says  that  no  witnesses  but  Greenhut  and  O'Neal  were  called. 

The  fact  is,  that  this  transcript  of  the  evidence,  which  was  filed 
but  lost  in  the  shuffle,  says  that  at  least  six  other  witnesses  were  called. 
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two  of  whom  were  directors  of  the  bank,  called  by  O'Neal;  and  it 
shows  further  that  while  O'Xeals  statement  was  that  Mr.  Greenhut 
was  the  aggressor  and  struck  him  first  after  the  lie  had  been  ffiven  be- 
tween them,  it  shows  that  ^Ir.  McLellan,  a  reporter  for  a  dafly  news- 
paper in  Pensacola,  after  he  learned  of  the  occurrence  of  the  assault. 
inunediately  called  u^n  ]\Ir.  O'Neal  for  the  purpose  of  getting  his 
version,  and  Mr.  O'^eaFs  version  to  him  was  that  Greenhut  gaTe 
him  the  lie  and  he  struck  Greenhut,  and  then  Greenhut  struck  him. 

In  other  words,  if  he  stated  the  facts  to  Mr.  McLellan^  then  Mr. 
O'Neal  was  the  aggressor  instead  of  Mr.  Greenhut.  as  Mr.  O'Neal  has 
stated  in  his  affidavit.  It  also  shows  that  Mr.  O'Neal  presented  at 
the  hearing  before  the  judge  a  small  pocketknife  as  the  weapon  with 
which  the  assault  was  made — I  do  not  know  whether  it  was  a  pen- 
knife or  what — and  that  they  called  a  gentleman  by  the  name  of 
Mayer,  who  testified  that  he  took  hold  of  Mr.  O^Neal  when  he  had 
this  jackknife  in  his  hand,  with  which  he  was  asserting  his  judicial 
rights  as  a^inst  this  trustee  in  bankruptcy,  and  Mr.  Mayer  said  that 
the  jackknife  that  he  presented  in  court  was  not  the  jackknife  that 
he  tried  to  get  out  of  his  hand,  again  impeaching  Mr.  O^'Neal.  Mr. 
Rattingar,  another  witness,  is  not  so  definite  about  it;  but  he  comes 
in  also  at  that  hearing  and  says  that  he  saw  that  jackknife.  and  he 
thinks  that  the  jackknife  presented  in  court  by  Mr.  O'Neal  is  not  the 

{'ackknife  with  which  he  defended  himself  in  this  lawsuit  brought 
>y  this  trustee  in  bankruptcy. 

So,  you  see,  these  circumstances  all  tend,  to  fair-minded  men,  to 
impeach  more  or  less  the  credibility  of  the  witness  O'Neal,  who,  by 
the  way,  as  I  shall  show  somewhat  briefly  as  I  go  on,  is  the  instigator 
and  the  inspirer  and  the  carrier-on  of  this  impeachment  proceeding. 
Now,  bear  that  in  mind. 

I  will  put  this  transcript  in  the  record.  I  ought  to  say  in  all  frank- 
ness right  at  this  stage  that  the  transcript  states  the  reasons  that 
Judge  Swayne  gave;  and  Judge  Swayne  did  not  give,  in  his  reason- 
ing, the  weight  to  these  considerations  that  I  have  now  given  in  the 
argument.    He  discusses  the  probabilities  of  the  case. 

He  calls  attention  to  the  fact  that  on  Mr.  O'NeaFs  own  statement, 
as  made  by  him  upon  the  stand  and  disclosed  in  his  affidavit,  he  had 
no  legal  excuse  for  using  his  deadly  weapon,  because  he  had  not  re- 
treated to  the  wall.  He  was  going  outdooi-s  when  the  fracas  occurred, 
and  he  could  have  stepped  out  of  doors  in  a  moment  and  gotten  en- 
tirely out  of  the  way  of  Greenhut.  Judge  Swayne  discussed  the  char- 
acter of  the  two  men,  and  I  say  he  does  not  place  the  weight  upon 
these  considerations  in  his  decision  that  I  should  have  placed  upoQ 
them  if  I  had  been  giving  the  opinion.  But  the  testimony  had  been 
given  before  him.  He  had  these  facts.  He  knew  these  men  and  how 
they  were  situated,  and  the  condition  of  things. 

That  was  the  situation  that  appeared  before  Judge  Swayne  when 
he  determined  that,  under  those  circumstances,  O'Neal  had  beea 
guilty  of  contempt,  and  fined  him  and  sentenced  him  to  iinprisoiunent 
for  60  days.  WTiat  happened  then  ?  Before  I  read  that  I  ought  to 
call  your  "attention  to  this  fact,  as  bearing  upon  the  question  of  the 
innocence  or  the  guilt  of  this  gentleman. 

The  evidence  discloses  that  on  that  very  forenoon  or  afternoon — ^I 
have  forgotten  whether  this  occurred  in  the  forenoon  or  the  after- 
noon— he  employed  a  lawyer  by  the  name  of  Wentworth ;  so  conscious 
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was  he  of  his  innocence,  so  satisfied  was  he  that  he  had  done  nothing 
for  which  he  could  be  held  or  for  which  he  was  responsible,  the  other 
man  being  the  aggressor,  that  within  a  very  few  minutes  after  it  oc- 
'curred  he  employed  Wentworth  as  an  attorney,  and  Wentworth  on 
the  very  same  day  sought  to  employ  Tunison,  whom  my  friend  [Mr. 
Palmer]  took  great  satisfaction,  when  he  made  his  first  report  and 
his  first  speech,  in  denouncing  before  the  House  as  a  dishonest  man. 
Well,  I  suppose  he  felt  that  if  lie  was  innocent  it  might  be  well  enough 
to  be  prepared  with  the  proper  and  necessary  material  to  establish 
the  fact,  although  on  his  theory  he  never  expected  his  guilt  to  be 
charged. 

In  addition  to  all  this,  it  is  to  be  noted  that  W.  A.  Blount,  O'Neal's 
attorney  in  the  contempt  proceedings,  although  originally  cross- 
examined  by  the  gentleman  from  Alabama  [Mr.  Clayton]  for  the 
purpose  of  getting  something  unfavorable  to  Swayne,  has  to  admit 
that  these  facts  were  fairly  susceptible  of  the  construction  that 
Swayne  put  upon  them,  as  the  following  extract  shows: 

By  Judge  Clayton  : 

Q.  Tbat  was  never  reviewed  by  any  court? — ^A.  Xo. 

Q.  That,  in  your  opinion,  was  not  as  good  as  your  opinion? — A.  It  was  en- 
tirely erroneous. 

Q.  Did  the  evidence  tend  to  show  that  the  assault  was  against  Greenhut,  be- 
cause he  was  trustee? — A.  I  don't  think  there  was  any  testimony  leading  to  that 
inference. 

Q.  Or  had  any  reference  to  his  being  trustee? — ^A.  There  was  evidence  that 
related  to  his  being  trustee.  In  my  opinion,  It  was  demonstrnted  that  it  was 
a  personal  affray  between  Greenhut  and  O'Neal,  which  might  have  been  in- 
duced by 'official  actions  of  Greenhut,  but  not  because  he  was  trustee,  or  to 
obstruct  his  official  duty. 

Q.  Is  it  not  that  the  cause  of  the  affray  was  another  matter — concerning  the 
American  National  Bank,  of  which  O'Neal  was  president? — A.  X  think  the  evi- 
dence demonstrated  that,  hut  I  xciU  my  the  evidence  could  have  demonstrated 
that  it  did  not. 

And  I  may  go  further  and  say  that  this  case  discloses  that  Mr* 
O'Neal  not  only  was  prosecuted  m  these  contempt  proceedings,  but 
he  was  prosecuted  before  a  justice  of  the  peace  m  the  State  of 
Florida;  and  although  application  after  application  was  made  for 
a  hearing  in  order  that  he  might  be  held  by  the  proper  authorities, 
more  than  one  vear  elapsed  before  a  hearing  could  be  procured  in  the 
case  of  Mr.  O'Neal,  and  not  then  until  a  change  haa  been  made  in 
the  office  of  the  justice  of  the  peace  in  Pensacola,  Fla.  Of  course, 
that  does  not  necessarily  determme  the  conditions  here,  but  it  illumi- 
nates the  circumstances  and  conditions  under  which  this  hounded 
and  hunted  old  man  was  holding  court  in  Pensacola,  Fla.,  and  it  in- 
dicates the  attitude  and  the  sentiment  and  the  feeling,  yes,  and  I  may 
go  further  and  say  perhaps  the  prejudices  of  the  people  among  whom 
he  was  holding  court,  who  were  there  to  criticize.  It  maj  illuminate 
the  situation  m  which  he  found  himself,  and  it  may  illuminate  a 
great  many  of  the  acts  of  the  judge,  because  when  a  man  knows  he  is 
standing  up  to  be  attacked  by  the  whole  community  he  may  do  some 
things  as  matters  of  precaution  that  in  an  ordinary  community 
where  prejudice  did  not  exist,  where  the  attacks  were  not  being  made 
upon  him,  might  not  be  done;  and  those  acts  under  other  circum- 
stances might  appear  to  be  unwise  acts.  That  may  have  been  an 
element  in  his  failure  to  reply  to  the  letter  asking  him  to  recuse  him- 
self.    These  things  should  all  be  considered  in  mitigation  of  his  acts. 
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I  called  attention  to  the  fact  that  the  judge  had  before  him  these 
facts. 

Now,  the  gentleman  says  that  it  is  an  extraordinary  proceeding, 
and  I  think  distinguished  gentlemen  have  suggested  that  there  is  no 
authority  under  section  725,  if  I  have  the  number  of  the  section 
right,  or  the  Revised  Statutes  of  the  United  States,  for  the  punish- 
ment of  O'Neal  under  these  circumstances  for  contempt.  Well,  let 
me  say  that  Judge  Swayne  did  this,  not  indicating  tyranny,  not  indi- 
cating any  attempt  to  abuse  or  any  desire  to  abuse  any  respondent 
before  him.  Here  was  O'Neal,  who  had  assaulted  his  trustee  with  a 
deadly  weapon.  And  this  trustee,  by  the  way,  was  confined  to  his 
house  some  two  or  three  weeks  by  reason  of  the  wound  received  at  the 
hands  of  O'Neal ;  and  it  was  a  very  close  question  as  to  whether  or  not, 
under  the  circumstances,  he  might  not  have  been  killed  by  O'Neal. 
He  had  no  way  of  defending  himself  from  the  assault  except  with 
his  naked  hands. 

Bearing  upon  the  question  of  the  malice  of  this  judge  and  his  de- 
sire to  tyrannize  and  his  purpose  to  oppress,  what  does  he  do  when 
exception  is  taken  to  his  rulmgs?  When  you  read  the  ruling  you 
will  hear  him  say  that  the  question  was  raised  as  to  his  right  to  en- 
tertain jurisdiction  of  this  offense  and  impose  a  penalty,  the  right 
to  hear  and  determine,  and  that  it  might  be  open  to  question.  I 
never  heard  of  a  suspension  of  sentence  of  that  kind.  O'Neal  applied 
for  a  writ  of  error  to  the  Supreme  Court  of  the  United  States,  in 
T,'hich  Judge  Swayne  certified  that  the  question  of  jurisdiction  was 
to  be  presented,  and  he  ^'anted  a  supersedeas  of  the  sentence,  so  that 
O'Neal  was  never  imprisoned  a  moment  under  this  sentence.  He 
prosecuted  the  writ  of  error  in  the  Supreme  Court  of  the  United 
btates  (190  U.  S.,  36),  and  the  court  said  this  when  it  came  before 
them : 

Jurisdiction  over  the  persou  and  juriBdiction  over  the  subject  matter  of  con- 
tempts were  not  cballenj^ed.  The  charge  was  the  commission  of  an  assault  on 
an  officer  of  the  court  for  the  purpose  of  preventing  tlie  discharge  of  his  duties 
as  such  officer,  and  the  contention  was  that  on  the  facts  no  case  of  contempt 
was  made  out. 

In  other  words,  the  contention  was  addressed  to  the  merits  of  the  case  and 
uot  to  the  Jurisdiction  of  the  court.  An  erroneous  conclusion  in  that  regard  can 
only  be  reviewed  on  appeal  or  error  or  in  such  appropriate  way  as  may  be 
provided. 

In  other  words,  the  contention  was  made  that  the  merits  of  the  case 
were  to  be  reviewed,  and  the  court  assumed  the  jurisdiction  and  said 
that  the  parties  conceded  it.  • 

Well,  the  gentleman  is  allowed  further  opportunity  and  time.  I 
never  heard  of  a  litigant,  T  never  knew  of  a  party  in  any  court  given 
more  consideration  and  more  opportunity  to  protect  his  rights. 
Every  appeal  or  opportunity  for  the  correction  of  error  which  he 
desired  was  given  in  this  case. 

He  prosecuted  a  writ  of  habeas  corpus,  and  he  went  to  Jud^e  Par- 
dee, Judge  Shelby,  and  Judge  McCormick,  and  they  agreed  in  this 
opinion.  This  is  a  question  of  jurisdiction.  Does  the  gentleman 
suggest  that  he  hadn't  jurisdiction,  that  he  hadn't  the  right  to  hear 
and  determine?    Let  us  see  what  the  three  judges  say : 

The  questions  before  the  district  court  in  the  contempt  proceeding  were 
whether  or  not  an  assault  upon  an  officer  of  the  court,  to  wit,  a  trustee  In 
bankruptcy,  for  and  on  account  of,  and  In  resistance  of,  the  performance  of  the 
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duties  of  such  trustee,  had  been  committed  by  the  relator;  and  if  so.  was  it, 
under  the  facts  proven,  a  contempt  of  the  court  whose  officer  the  trustee  was? 
Unquestionably  the  district  court  had  jurisdiction  summarily  to  try  and  deter- 
mine these  questions,  and,  having  such  Jurisdiction,  said  court  was  fully  author- 
ized to  hear  and  decide  and  adjudge  upon  the  merits.    (125  F.  R.,  967.) 

Is  it  not  idle  for  me  to  stand  here  and  suggest  that,  in  my  judg- 
ment, Judge  Swayne,  in  taking  jurisdiction^  in  hearing  and  determin- 
ing was  amply  justified  by  the  law  as  it  stands?  If  he  is  the  subject 
of  impeachment  for  this  reason,  then  Judge  Pardee,  Judge  Shelby, 
and  Judge  McCormick  are  even  more  open  to  the  charge  of  impeach- 
ment, because,  as  I  have  suggested  in  connection  with  the  other  case, 
they  announced  this  law  deliberately. 

These  are  the  facts,  and  that  is  the  law  relating  to  the  O'Neal  case, 
and  I  submit,  as  far  as  I  am  concerned,  that  under  the  law  they  come 
very  far  from  establishing  a  case  against  Judge  Swayne.  I  see 
nothing  that  this  judge  did  under  these  circumstances  that  he  was  not 
bound  under  his  oath  as  a  judge  to  do. 

I  have  said  nearly  all  I  care  to  say  about  this  case.  I  have  dis- 
cussed every  article,  I  believe,  in  it.  I  want  the  House  to  know  the 
fact,  that  O'Neal  was  the  inspirer  and  instigator  of  these  proceedings. 
The  case  shows  that  O'Neal  procured  the  articles  of  impeachment 
that  were  presented  to  the  Florida  Legislature ;  that  his  counsel  with 
bim  were  present,  lobbying  them  through  the  legislature;  that  they 
gave  no  hearing  to  Judge  Swayne  in  the  legislature,  no  reference  to  a 
committee;  that  they  spent  something  like  $400  lor  champagne  to 
induce  favorable  action  on  this  matter — ^I  am  making  no  reflection  on 
:he  gentleman;  I  suppose  the  use  of  champagne  is  not  unusual  in 
)ther  States — and  it  is  no  reflection  on  Florida. 

But  it  shows  that  O'Neal  was  the  man  behind  the  proceedings,  and 
ifter  the  resolutions  were  passed  through  the  Florida  Legislature, 
3'Neal,  with  his  counsel,  Laney,  Davis,  Wentworth,  and  others,  ap- 
jeared  in  this  case  either  as  witnesses  in  the  interest  of  the  prosecution 
)r  as  counsel  therein,  and  continued  to  appear,  and  it  is  aomitted  and 
conceded  they  were  then  under  his  pay ;  and,  I  think,  the  record  fairly 
ustifies  the  conclusion  that  they  are  now  carrying  on  the  case,  so  far 
IS  they  are  concerned,  with  their  expenses  paid  and  their  time  paid 
)y  the  estate  of  O'Neal^  although  more  than  a  year  since,  as  was 
tated  by  the  gentleman  from  Pennsylvania  [Mr.  Palmer],  O'Neal 
vent  into  the  presence  of  his  Maker. 

The  great  poet  says : 

The  evil  that  men  do  lives  after  them ; 
The  good  is  oft  interred  with  their  bones. 

Although  O'Neal  is  before  his  Maker,  his  deliberate  purpose  to  per- 
ecute  remains. 

I  want  to  say  to  the  House  that  this  charge  in  relation  to  the  private 
ar,  occurring  in  1893^  well  known  and  well  understood,  with  proceed- 
ngs  then  pending  to  indirectly  legislate  this  judge  out  of  office,  were 
lot  then  thought  sufficient  to  constitute  ground  of  impeachment,  be- 
ause  O'Neal  had  not  at  that  time  been  held  for  contempt  and  been 
Mowed  every  opportunity  that  a  litigant  could  be  allowed  in  any 
ourt  to  protect  his  interest  and  his  rights.  This  question  of  non- 
esidence  was  never  suggested  by  anybody  until  O'Neal  decided  to 
rect  a  tribunal  of  his  own  for  the  determination  of  his  own  case  and 
pen  upon  that  tribunal  his  own  jackknife  for  the  purpose  of  settling 
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the  controversy.  Belden  and  Davis  never  suggested  that  their  cases 
were  occasions  for  impeachment  until  when  ?  Why,  until  O'Neal  had 
made  his  statement  before  Judge  Sway ne  and  had  undertaken  to 
assault,  with  intent  to  murder,  the  trustee  in  bankruptcy — not  a 
single  charge,  not  a  single  accusation,  no  resolution  in  the  Florida 
Legislature — although  11  years  had  transpired  after  some  of  these 
acts  that  are  now  charged  had  been  committed  by  this  judge. 

There  was  no  hunting  of  Judge  Swayne,  no  hounding  of  Judge 
Swayne  until  what?  Until  O'Neal,  who  now  seeks  to  get  nis  revenge 
for  the  action  taken  by  the  judge  in  the  protection  of  an  officer  of 
his  court,  an  action  that  .he  was  bound  to  take ;  until  he  undertook 
to  settle  this  controversy  in  his  own  way,  with  his  own  weapons,  a 
course  which,  if  allowed,  would  paralyze  the  arm  of  everj^  court  in 
the  land. 

The  solemn  and  unusual  remedy  of  impeachment  is  not  invoked 
until  O'Neal  reproaches  in  blood  an  officer  of  Judge  Swayne^s  court. 

O'Neal  is  dead,  to  be  sure,  but  behind  him  he  has  left  this  baleful 
legacy.  A  fair  construction  of  this  record  shows  that  his  funds  are 
now  to  an  extent  carrying  it  on.  I  do  not  say  that  Liddon  is  getting 
paid  from  his  estate,  because  Liddon  has  not  disclosed  the  men  who 
pay  him,  except  as  to  Hoskins.  I  know  not  what  course  others  may 
take.  I  care  not.  I  urge  no  action  one  way  or  another  upon  any 
Member  of  this  House,  but  as  for  me,  may  my  tongue  cleave  to  the 
roof  of  my  mouth  and  my  right  hand  forget  its  cunning  before  I 
lend,  by  word  or  deed,  my  aid  to  anything  that  shall  tend  to  con- 
summate this  infamous  legacy  of  hatred,  mSice,  and  revenge.  [Pro> 
longed  applause.] 


APPENDIX. 

Id  the  United  States  circuit  court,  northern  district  of  Florida,  at  Pensacola.     la  re 

matter  of  contempt  W.  C.  O'Neal. 

This  cause  coming  on  for  a  hearing  before  Judge  Charles  Swayne  on  December 
8,  1902,  the  following  proceedings  were  had : 

Counsel  for  prosecution  offered  in  evl«lence  the  petition  of  Scarritt  Moreno, 
heretofore  filed  in  this  court  seeking  to  obtain  the  benefit  of  the  banknipic.r 
law,  the  document  belonging  to  the  files  of  this  court. 

Counsel  for  respondent  makes  no  objection  to  its  introduction. 

Counsel  for  prosecution  offers  in  evidence  the  order  made  by  the  clerk  of  the 
court  referring  the  iietition  which  has  been  offered  in  evidence  to  the  referee. 

Counsel  for  respondent  makes  no  objection  to  its  introduction. 

Counsel  for  prosecution  offers  in  evidence  the  order  made  by  the  referee 
adjudicating  Scarrltt  Moreno  a  bankrupt. 

Counsel  for  respondent  makes  no  objection  to  its  introduction. 

Counsel  for  prosecution  offers  in  evidence  the  affidavit  made  by  A.  Ureenhot 
as  trustee. 

Counsel  for  Rkspondent.  Are  you  going  to  offer  his  appointment  as  trnstee? 

Counsel  for  Prosecution.  That  is  his  oath  as  trustee. 

Counsel  for  Respondfnt.  Was  there  an  appointment? 

CouNSFx  for  Prosecution.  There  was  an  order  and  approval  of  the  bond. 

Counsel  for  Respondent.  Are  you  going  to  offer  those? 

Counsel  for  Prosecution.  Yes,  sir. 

CouNSFx  FOR  Respondent.  We  have  no  objection  to  them. 

Counsel  for  Prosecution.  I  now  offer  the  bond  of  the  trustee. 

Counsel  for  Respondent.  We  have  no  objection. 

Counsel  for  Prosecution.  I  now  offer  the  petition  of  the  trustee.  fi)ed  ou 
October  9.  1902. 
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Counsel  fob  Respondent.  We  object  to  this  petition,  may  it  please  the  court. 
It  is  8  petition  of  A.  Greenliut,  trustee,  in  which  he  asks  that  he  be  allowed  to 
compensate  Tunison  &  Loftin,  as  attorneys,  for  certain  services  rendered  or  to 
be  rendered  by  them  in  the  conduct  of  the  business  of  this  bankruptcy  estate 
and  representation  of  the  trustee.  I  assume  that  the  purpose  of  this  offer  is 
to  get  in  evidence  before  the  court  the  fact  that  Tunison  &  Loftin  were  en« 
gaged  in  the  preparation  of  the  bill  of  complaint  whereby  it  is  sought  to  subject 
the  property  purchased  by  the  said  Scarritt  Moreno,  the  said  bankrupt,  in  the 
name  of  his  wife,  to  the  payment  of  debts  provable  in  this  bankruptcy  proceed- 
ing, and  for  the  intention  of  following  this  by  a  granting  of  the  prayer  of  this 
petition  so  as  to  show  that  Mr.  Greenhut  at  that  time  was  acting  under  the 
order  of  the  court,  or  If  there  was  no  direct  order  upon  the  ratification  of  the 
court  of  the  action  which  he  was  doing.  We  object  to  that  on  the  ground  that 
there  is  no  allegation  in  the  petition  which  covers  any  such  evidence.  The 
allegation  is  that  he  was  an  officer  of  the  court  and  that  he  was  proceeding 
under  the  advice  of  his  attorney  to  do  this,  and  there  is  absolutely  no  intima* 
tion  by  the  court  that  he  was  then  acting  under  or  by  virtue  of  any  order  of 
the  court.  If  this  evidence  be  not  for  that  purpose,  then  It  is  entirely  irrele^ 
rant  and  immaterial.  If  it  be  for  ttiat  purpose  it  is  bolstering  up  a  petition 
which  does  not  contain  an  allegation  of  that  kind. 

CovTfBYJ.  FOB  Pbosecution.  If  your  honor  please,  Mr.  Blount  lias  properly 
supposed  that  the  offer  of  that  paper  in  evidence  is  for  the  purpose  of  showing 
a  ratification  by  the  court  of  the  trustee's  action  in  bringing  this  bill.  It  was 
not  necessary  under  the  law  for  the  trustee  to  secure  such  ratification  or  such 
direction. 

The  GoTJBT.  This  matter  of  evidence  having  been  argued  on  demurrer,  the 
court  having  seen  and  passed  upon  all  this  matter  on  this  ground,  it  is  hardly 
worth  while  to  take  up  the  time  of  the  court  to  argue  it.  I  will  give  you  an 
exception.  The  court  is  entirely  familiar  with  the  purpose  for  which  they  are 
offered. 

CoiTNSPX  FOB  Respondent.  We  note  an  exception. 

CouNSEi.  FOB  Pbosecution.  I  now,  if  your  honor  please,  offer  in  evidence  the 
order  made  by  the  referee  in  the  absence  of  your  honor  upon  the  petition  that 
has  just  been  offered. 

Counsel  fob  Respondent.  We  object  to  the  introduction  of  this  paper  in 
evidence  upon  the  ground  that  if  it  be  offered  for  the  purpose  of  showing  an 
order  of  the  court  under  which  the  trustee  was  acting,  or  a  ratification  of  the 
action  of  the  trustee  in  bringing  this  bill,  it  is  founded  upon  no  allegation  in 
the  petition  and  that  if  it  be  not  for  that  purpose,  it  is  immaterial  and  irrele- 
vant to  any  issue  made  in  this  cause. 

Thet  CtoUBT.  The  court  admits  the  last  two  papers,  because,  in  the  opinion  of 
the  court,  they  show  that  the  trustee  in  this  cause  was  acting  at  the  time  not 
only  as  an  officer  of  the  court,  but  that  they  also  show  that  his  action  in  regard 
to  the  bringing  of  the  suit  in  question,  of  which  the  affidavit  and  the  answer 
both  speak,  was  ratified  by  those  papers. 

Counsel  fob  Respondent.  We  note  an  exception  to  the  ruling  of  the  court. 

Thereupon  the  prosecutor  called  Adolph  Greenhut,  who,  being  duly  sworn, 
testified  as  follows,  to  wit : 

Direct  examination  by  B.  C.  Tunison,  Esq. : 

Q.  What  is  your  name? — A.  Adolph  Greenhut. 

Q.  W^here  do  you  reside,  Mr.  Greenhut?— A.  Pensacola,  Fla. 

Q.  What  is  your  age? — ^A.  I  was  51  last  August. 

Q.  How  long,  Mr.  Greenhut,  have  you  resided  in  Pensacola? — ^A.  I  came  here 
in  July,  1886. 

Q.  Before  that  time.  Mr.  Greenhut,  where  did  you  reside? — A.  Greenville, 
AJa.,  from  1873  to  1886. 

Q.  What  is  your  business? — A.  I  am  a  wholesale  grocery  merchant. 

Q.  Where? — A.  On  Government  Street,  in  this  city. 

Q.  Doing  business  in  what  name? — A.  (Treenhut  &  Co. 

Q.  Mr.  Greenhut,  were  you  or  are  you  the  trustee  of  the  estate  of  Scarritt 
Mor^io,  bankrupt? — A.  I  am,  sir. 

Q.  Do  you  know  when  you  were  appointed  as  such  trustee — about  when? — A, 
I  tbink,  as  near  as  I  can  recollect,  in  September.     I  have  forgotten  the  date. 

Q.  Mr.  Greenhut,  look  at  that  paper  and  state  if  you  know  what  it  is? — ^A.  X 
tJiink  it  is  a  bill  filed  in  the  chancery  court  of  this  county. 

Q.  A  bill  filed  by  you  as  trustee? — ^A.  Yes,  sir. 
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CouNSKL  FOB  PROSECUTION.  I  Offer  in  evidence,  if  your  honor  pleftse,  the  bill 
of  complaint  in  the  cause  pending  in  the  circuit  court  of  Escambia  County,  Fla., 
between  Adolph  Greenhut,  trustee  of  the  estate  of  Scarritt  Moreno,  baulcnipt, 
complainant,  v.  Scarritt  Moreno,  Suste  R.  Moreno,  bis  wife,  Mansfield  Moreno, 
the  American  National  Bank  of  Pensac^ola,  S.  J.  Foshee,'  Alex.  McGowln,  jr., 
O.  M.  Covington,  and  the  Citizens*  National  Banli:  of  Pensacola,  filed  in  the 
office  of  the  clerlt  of  the  Escambia  County  Circuit  Court  on  October  18,  1902, 
and  I  ask  leave  to  withdraw  the  original  bill  and  place  in  lieu  th^'eof  an  eiem- 
pi  1  fled  copy  thereof. 

Counsel  fob  Respondent.  We  have  no  objection,  may  it  please  the  court,  to 
the  filing  of  a  certified  copy  In  the  place  of  this,  and  really  have  no  objection  to 
the  bill,  except  that  there  is  no  issue  made  upon  those  facts,  and  that  the 
purpose  of  the  bill  is  set  forth  very  distinctly  in  the  affidavit,  and  it  would  expe- 
dite thte  cause  not  to  encumber  the  record  with  long  papers  of  this  kind-  We 
state  tliat  we  admit  in  part  and  presume  in  part  that  it  was  true,  so  that  it 
made  no  issue  whatever  upon  it 

The  Court.  It  will  be  admitted. 

Q.  Mr.  (ireenhut,  do  you  know  on  what  day  of  the  week  the  bill  that  baa 
Just  been  offered  in  evidence  was  filed  and  the  suit  commenced? — ^A.  I  think  it 
was  on  the  18th  day  of  October,  1902. 

Q.  Do  you  know  what  day  of  the  week  that  was? — ^A.  On  Saturday. 

Q.  Do  you  know  what  time  of  day  on  Saturday  that  bill  was  filed? — ^A.  I  do 
not  know  the  exact  hour ;  no,  sir ;  I  could  not  tell  that 

Q.  Mr.  Greenhut,  by  whose  advice  was  that  bill  which  has  been  offered  in 
evidence  filed? — A.  My  attorney,  sir. 

Q.  Who  was  your  attorney? — A.  B.  C.  Tunlson. 

Q.  Mr.  Tunison,  did  you  say?    Do  you  know  W.  C.  O'Neal? — A.  I  do,  sir. 

Q.  How  long  have  you  known  him? — ^A.  Possibly  a  month  or  two  before 
October  two  years. 

Q.  Before  the  past  October  two  years? — ^A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  he  occupies,  or  at  the  time  of  the  filing  of 
this  bill  whether  he  did  occupy,  any  position  with  the  American  Natioiuil 
Bank? — ^A.  He  was  president  of  the  American  National  Bank. 

Q.  Was  he  president  at  that  time? — A.  I  think  so. 

Q.  Did  you  see  Mr.  O'Neal  on  the  Monday  following  the  commencement  of 
this  suit?— A.  Yea,  sir. 

Q.  At  what  time  of  day,  Mr.  Greenhut,  did  you  see  him? — A.  A  little  after 
9  o'clock  in  the  morning. 

Q.  Where  did  you  see  him? — I  thhik  I  seen  him  coming  out  of  what  we  call 
the  bucket  shop  and  coming  down  the  street 

Q.  Coming  out  of A.  I  think  he  was  coming  out  of  there,  and  I  seen 

him  coming  down  the  street  from  that  direction. 

Q.  The  bucket  shop,  you  say? — ^A.  The  stock  exchange. 

Q.  That  is  on  what  street? — ^A.  Government  Street 

Q.  West  of  your  store,  is  it  not? — A.  Yes.  sir. 

Q.  Where  were  you  at  the  time? — A.  At  my  store,  standing  in  front  of  tie 
store. 

Q.  WMth  whom?— A.  A.  Lischkoff. 

Q.  Did  you  only  see  Mr.  O'Neal  there  at  the  bucket  shop  or  the  exchange?— 
A.  There  may  have  been  some  other  people  on  the  street,  but  I  do  not  recollect 
them. 

Q.  Did  you  see  him  after  seeing  him  at  the  bucket  shop? — ^A.  He  came  down 
the  street.  I  first  saw  him  coming  out  of  there,  and  he  came  down  the  street 
toward  my  office. 

Q.  Mr.  Greenhut,  at  that  time  did  you  have  a  coat  and  vest  on? — ^A.  I  had  no 
coat  on. 

Q.  You  had  on  a  vest? — A.  Yes,  sir. 

Q.  You  were  in  your  shirt  sleeves,  were  you? — A.  Yes,  sir. 

Q.  Did  Mr.  O'Neal  come  down  the  street  toward  your  store? — ^A.  He  came 
toward  me. 

Q.  And  where  were  you  at  that  time?— A.  I  was  standing  right  In  front  of  my 
store  next  to  A.  Lischkoff.  For  instance,  this  is  the  post:  he  was  standing  out- 
Bide  and  I  was  standing  right  next  to  him. 

Q.  Right  in  your  doorway? — A.  Not  in  the  doorway.    We  were  Just  sideways. 

Q.  Did  Mr.  O'Neal  speak  to  you  at  that  time?— A.  He  addressed  me. 

Q.  What  did  he  do? — A.  Said  he  would  like  to  speak  to  me  when  I  am 
through. 

Q.  What  reply  did  you  make  to  him? — A.  I  told  him  I  was  through. 
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Q.  What  was  then  done? — ^A.  Mr.  Lischkoff  passed  off  and  I  went  in  the 
office  facing  the  desk  with  my  back  toward  the  west  and  he  standing  right  in 
front  of  me. 

Q.  Now,  how  far  from  the  office  door  did  you  go? — ^A.  I  do  not  know;  I 
expect  it  was  4  or  5  feet,  possibly  6 — not  exceeding  6  feet 

Q.  You  were  standing  there  next  to  the  desk,  you  say? — ^A.  Near  the  desk. 
There  was  a  desk,  then  a  safe,  and  I  was  standing  right  along  there — right  in 
front  of  the  desk. 

Q.  With  your  back  toward  that  desk  and  the  safe;  that  was,  on  the  westerly 
Bide  of  your  office? — ^A.  Yes,  sir. 

Q.  What  did  Mr.  O'Neal  do? — ^A.  Standing  right  in  front  of  me,  and  he  says, 
"  I  see  you  brought  the  American  National  Bank  into  that  suit " 

Q.  What  suit? — ^A.  The  Morenos.  That  is  the  only  suit  that  was  mentioned. 
1  says,  **  Yes ;  the  Citizens'  National  Bank  is  in  there,  too."  He  says,  "  Well, 
I  do  not  care  anything  about  that.'*  He  says,  **  Why  did  you  do  that?  "  I  says, 
*'  My  counsel  says  it  was  necessary."  He  says,  **  Well,  don't  you  know  I  offered 
you  that  property?"  I  says,  "Yes."  He  sa^s,  "Don't  you  know  these  parties 
paid  for  it?"  and  I  says,  "  I  do  not  know." 

Q.  What  then,  Mr.  Greenhut? — ^A.  He  says,  "You  are  no  gentleman."  I  says, 
**  Mr.  O'Neal,  I  am  as  uuich  of  a  gentleman  as  you  are." 

Q.  Just  state  after  That  what  took  place. — ^A.  He  hesitated  there  a  little,  and 
I  thought  he  had  started,  and  he  says,  **  Well,  we  will  settle  that,"  and  he  was 
then  passing  out,  starting  out  of  the  west  side.  I  was  on  the  other  side,  and 
just  as  he  got  about  to  the  door  he  wheeled  with  a  knife — he  had  a  knife  in 
his  hands  or  his  pocket — ^and  just  wheeled  around  and  lunged  at  me.  I  was 
perfectly  horror  struck  and  tried  to  grab  it  and  he  grabbed  around  me  and 
stabbed  me  twice,  in  here  and  in  there  and  in  there,  and  he  dragged  me  out 
toward  the  street.  He  had  perfect  control  over  me.  I  was  horror  struck  from 
l06B  of  blood  and  from  the  idea  of  being  cut  up. 

Q.  Will  you  just  show  the  court  that  first  cut? 

(W^itness  thereupon  exhibited  to  the  court  the  first  cut.) 

Q.  Where  was  the  next  cut,  Mr.  Greenhut? — A.  I  could  not  i)ossibly  say, 
because  I  was  at  such  a  loss 

Q.  What  other  cut  did  he  infiict  on  you? — ^A.  A  cut  right  in  my  arm,  two 
in  my  body,  and  in  my  right  hand. 

Q.  What  part  of  the  body  was  the  two  cuts? — ^A.  Right  here. 

Q.  Mr.  Greenhut,  what  is  that  [exhibiting  bundle  to  the  witness]  ? — A.  That  is 
the  Test  I  had  on. 

Q.  What  is  that,  Mr.  Greenhut  [exhibiting  to  the  witness  another  bundle]  ?— 
A.  That  is  a  cut. 

Q.  And  what  is  that  color?— A.  That  is  blood. 

Q.  This  is  what  [exhibiting  to  witness  another  bundle]? — ^A.  That  is  the 
shirt  I  had  on. 

Q.  And  what  Is  this? — ^A.  That  is  a  cut. 

Q.  Mr.  Greenhut,  where  did  you  keep  the  books,  papers,  etc.,  relative  to  your 
trusteeship? — ^A.  They  were  in  a  separate  safe  in  my  office. 

Q.  At  the  same  office  where  Mr.  O'Neal  visited? — ^A.  Yes,  sir. 

Q.  Mr.  Greenhut,  did  the  conduct  of  Mr.  O'Neal  in  any  way  interfere  with 
your  management  of  the  Moreno  estate?— A.  I  certainly  think  it  did,  because 
I  have  not  been  able  to  do  anything  for  several  weeks  afterwards,  for  I  was 
in  bed. 

Q.  Was  there  any  work  that  you  were — anything  to  be  done  by  you  as  trus* 
tee  that  you  were  advised  shortly  before  the  cutting  it  was  necessary  for  you 
to  do  pretty  soon? — ^A.  Settle  matters  up;  wanted  to  make  a  report  to  the 
referee  what  we  had  done.  We  learned  that  there  was  some  thousands  of  feet 
of  lumber  at  Bagdad,  at  Simpson  &  Co.,  which  we  thought  as  trustee  I  was 
entitled  to,  and  contemplated  taking,  and  wanted  to  proceed  to  seeing  about 
the  household  fixtures  and  furniture  of  Scarritt  Moreno;  we  discovered  some 
land  that  Scarritt  Moreno  had  bought  that  was  under  mortgage  and  wanted 
to  sell  some  rights  and  interest  that  he  might  have  in  the  Moreno  mill  down 
here. 

Q.  Have  you  been  able  since  the  attack  on  j'ou  made  by  Mr.  O'Neal  to  attend 
to  any  of  this  business? — ^A.  I  have  not  attended  to  business  at  all  for  two  or 
three  weeks,  and  since  that  time  I  am  so  unner^'ed  1  do  not  do  anything  except 
a  little  clerical  work. 

Q.  Did  you  have  any  medical  attendance? — A.  Yes,  sir. 

Q.  Or  attention? — ^A.  Yes,  sir. 

Q.  From  whom? — ^A.  Dr.  F.  G.  Renshaw. 
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Cross-examinatioii  by  W.  A.  Blount,  Esq. : 

Q.  We  move  to  strike  out  from  this  testimony  that  portion  which  relates  to 
the  business  of  the  trust  that  Mr.  Greenhut  was  then  carrying  on  and  as  to  any 
prevention  of  him  from  carrying  on  that  business,  except  so  far  as  the  particular 
bill  filed  agalnsf  Scarrltt  Moreno  and  the  American  National  Bank  is  concerned. 
Upon  the  ground  that  there  is  no  showing  in  the  evidence  that  any  act  or  ob- 
struction of  the  administration  of  justice  done  by  Mr.  O'Neal  was  done  in  the 
J  presence  of  the  court  or  so  near  thereto  as  to  obstruct  the  administration  of 
ustice,  and  upon  the  further  ground  that  the  work  which  Mr.  Greenhut  testi- 
fies to  is  not  testified  to  have  been  done  under  any  mandate,  order,  rule,  process, 
or  command  of  this  court,  and  therefore  that  Mr.  O'Neal  was  not  in  dis- 
obedience of  or  obstructing  any  such  order,  rule,  command,  mandate,  or  iirocess 
of  the  court. 

Counsel  fob  Prosecution.  This  is  the  same  question  that  yon  have  passed 
Upon  In  the  demurrer  and  was  overruled. 

The  Court.  It  Is  a  broader  question,  but  the  court  thinks  tha*^  it  is  all  admis- 
sible under  the  allegations  of  the  aflfldavit  and  under  the  several  features  which 
Is  In  the  answer.     I  will  give  you  an  exception. 

Counsel  for  respondent  noted  exception  to  the  ruling  of  the  court. 

Q.  You  say  that  ^his  matter  occurred  about  9  o'clock  on  the  morning  of  Octo- 
ber 20?— A.  After  9  o'clock. 

Q.  Your  office,  your  store  door,  is  on  East  Government  Street,  is  it  not? — A. 
Yes,  sir. 

Q.  On  the  north  side? — ^A.  Yes,  sir. 

Q.  Is  that  or  not  In  the  line  of  the  path  that  would  be  pursued  by  Mr.  O'Neal 
In  coming  from  the  stock  exchange  to  his  office? — ^A.  Very  often  he  comes  that 
way. 

Q.  So  that  that  morning  he  was  pursuing  a  frequent  route  used  by  hbn?— 
A.  I  suppose  so.  Sometimes  I  have  seen  him  come  that  way  and  seen  him  go 
another. 

Q.  Now,  your  bill  had  been  filed.  I  believe,  as  you  stated,  on  October  18?— 
A.  Yes,  sir;  I  think  so. 

Q.  And  this  was  on  October  20? — A.  Yes,  sir. 

Q.  When  Mr.  O'Neal  spoke  to  you  at  the  door  of  your  store  did  he  say  any- 
thing further  than  that  he  wanted  to  see  you  when  you  were  at  leisure? — ^A. 
That  is  what  he  said. 

Q.  And  you  told  him  in  effect  that  you  were  at  leisure  at  that  time? — ^A.  Ye«, 
Bir. 

Q.  And  you  went  Into  your  office? — ^A.  Yes,  sir. 

Q.  During  the  conversation  In  your  office  was  there  any  other  subject  of  con- 
versation except  the  fact  that  you  had  brought  this  bill  against  Scarritt  Moreno 
and  others  involving  the  American  National  Bank? — A.  Nothing  except  what  I 
stated. 

Q.  Was  there  anything  said  to  you  about  an  Indebtedness  which  the  American 
National  Bank  claimed  against  you  because  of  your  indorsement  of  a  note  of 
Scarrltt  Moreno — an  acceptance  of  Moreno's? — A.  Not  a  single  word. 

Q.  Now,  then,  as  I  recollect,  according  to  your  testimony  the  last  words  that 
passed  between  you  and  Mr.  O'Neal  were  that  you  said  that  Mr.  O'Neal  said 
you  were  no  gentleman,  and  you  said,  "  I  am  as  much  of  a  gentleman  as  yon?  *'— 
A.  Yes,  sir. 

Q.  And  then  he  said,  "  We  will  settle  that."  and  that  followed  immediately 
after  the  words  that  I  have  mentioned? — A.  He  hesitated  possibly  a  second  or 
two. 

Q.  So  that  there  were  no  words  or  other  conversation  intervening  between 
what  you  and  he  said?— A.  None  that  I  recollect. 

Q.  And  after  that  he  started  to  go  out  of  the  door?— A.  He  did  not  go  out 

Q.  He  started  to  go  out,  I  said.— A.  Yea.  sir. 

Q.  And  you  followed  on  behind  him?— A.  No,  sir;  I  didn't 

Q.  What  did  you  do? — ^A.  I  crossed  over  to  the  other  side. 

Q.  What  is  it  you  did,  Mr.  Greenhut?— A.  He  started  toward  the  rigiit- 
hand  side  of  the  door  and  I  started  out  slowly  on  the  other  side.  I  didn't  even 
go  out  at  all. 

Q.  The  right-hand  side  of  the  door.  In  which  direction  were  you  going  when 
you  started  to  go  out?— A.  Toward  the  south. 

Q.  In  which  direction  was  he  going? — A.  He  was  going  toward  the  aonth 
also,  and  I  crossed  over  slowly,  going  to  the  left  of  the  door  facing  the  street 
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Q.  You  and  he  were  both  going  toward  the  same  door?  Do  I  understand 
that  he  was  gohig  to  the  right  side  of  the  door  and  you  to  the  left  side  of  the 
door? — ^A.  Yes,  sir. 

Q.  Both  going  south? — ^A.  Yes,  sir. 

Q.  Well,  now,  how  far  had  you  proceeded  when  he  turned  upon  you,  as  you 
said? — ^A.  Only  a  few  feet. 

Q.  You  had  been  baclc  into  the  office,  as  I  understand  you  to  say,  some  6  or  7 
feet? — ^A.  Yes,  sir;  about  that.    That  is,  from  the  door;  not  bactc  in  the  office. 

Q.  Did  you  or  not  strike  Mr.  O'Neal?— A.  No,  sir. 

Q.  At  no  time? — A.  No,  sir. 

Q.  Did  you  or  not  offer  to  strike  him? — A.  No,  sir. 

Q.  You  say.  Mr.  Greenhut,  that  at  that  time  you  had  in  view  the  doing  of 
certain  things  for  the  trust? — ^A.  Yes,  sir. 

Q.  Involving,  among  other  things,  the  sale  of  an  interest  In  the  Jordan  & 
Brosnahan  mill? — ^A.  Yes,  sir. 

Q.  Was  that  completed  l)efore  you  were  hurt? — A.  I  do  not  think  it  was. 

Q.  It  was  completed  afterwards,  was  it  not? — A.  I  think  I  done  some 
work 

Q.  Was  it  completed  by  you  or  by  your  counsel? — ^A.  By  my  counsel. 

Q.  So  that  you  were  not  obstructed  in  that  particular? — ^A.  Had  partly  agreed 
on  the  prices  that  he  could  get  for  it,  nnd  I  think  it  was  afterwards  consum- 
mated. 

Q.  Was  there  anything  that  was  obstructed,  to  your  knowledge,  by  the  fact 
that  you  were  injured  by  this  affray? — ^A.  I  was  not  able  to  do  anything  until 
I  got  up,  and  in  the  meantime  there  had  been  a  sale  of  an  interest  in  the  Jor- 
dan &  Brosnahan  mill  property  that  I  could  not  attend  to,  and  a  sale  of  ^ome 
lumber  had  to  be  arranged  for,  and  I  could  not  consult  with  my  attorneys 
about  the  suit. 

[Part  of  answer  lost  by  inability  of  reporter  to  hear  witness.] 

Q.  Has  not,  as  a  matter  of  fact,  during  the  'time  that  you  say  you  have  been 
unable  to  do  an^'thiug,  all  of  the  steps  that  you  speak  of  been  done  with  reference 
to  endeavoring  to  get  at  the  furniture  and  fixtures  of  Mr.  Moreno? — A.  Not 
during  my  sickness  that  I  know  of,  but  possibly  since.  I  do  not  think  it  was 
done  during  the  time  I  was  laid  up. 

Q.  Have  you  done  anything  yourself  about  it?  Has  it  not  all  been  done  by 
your  counsel? — ^A.  That  was  done  by  my  counsel,  but  with  my  consent;  we 
have  consulted  together. 

Q.  It  was  simply  a  question  of  consultation? — ^A.  I  do  not  think  it  was  neces- 
sary for  me  to  do  it ;  I  trust  him  in  all  things. 

Q.  Mr.  Greenhut,  do  you  know  whether  Mr.  O'Neal  knew  at  the  time  that  this 
occurrence  took  place  that  you  had  in  your  safe  in  your  store  any  of  the  books 
and  papers  appertaining  to  your  office  as  trustee? — ^A.  I  could  not  tell  what  he 
knew. 

Q.  You  do  not  know? — A.  No. 

Q.  EK)  you  know  whether  Mr.  O'Neal  knew  at  that  time  that  you  had  any 
authority  or  ratification  from  this  court  or  its  referee  of  his  filing  this  bill 
against  Scarritt  Moreno? — A.  That  he  knew  of  that? 

Q.  Yes,  sir. — ^A.  I  could  not  swear  that  he  knew  it. 

Q.  Did  you  or  not  tell  him  at  that  time  that  you  were  acting  under  any 
order  of  the  court  or  any  authority  of  the  court? — A.  I  told  him  that  morning. 

Q.  Yes.  sir. — ^A.  I  told  him  that  I  was  acting  under  the  advice  of  my  counsel. 

Q.  So  you  did  not  tell  him  tliat  you  had  any  authority  from  the  court  to  do 
It? — A.  I  did  not  think  it  was  necessary  to  do  that. 

Redirect  examination  by  B.  C.  Tunison,  Esq. : 

Q.  Mr.  Greenhut,  did  you  see  Mr.  O'Neal  at  any  time  between  the  time  that 
the  suit  was  commenced  in  the  circuit  court  and  the  time  when  the  assault  was 
made? — ^A.  What  suit  do  you  refer  to? 

Q.  The  suit  that  was  commenced  In  the  circuit  court  against  Scarritt  Moreno 
and  others? — A.  No,  sir;  not  until  that  morning. 

Q.  That  was  the  first  time  you  saw  him  between  the  time  of  the  filing  of  that 
suit ^A.  Yes,  sir. 

Q.  Or  after  the  filing  of  the  suit?— A.  Yes,  sir. 

Q.  That  Is  all. 

Thereupon  F.  G.  Renshaw  was  called  upon  behalf  of  the  prosecution,  and, 
being  duly  sworn,  testified  as  follows: 
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Direct  examination  by  B.  C.  Tunison,  Esq. : 

Q.  Your  name  is  Dr.  Frank  G.  Renshaw? — ^A.  Yes,  sir. 

Q.  You  are  a  practicing  physician  In  Pensacola? — ^A.  Yes,  sir. 

Q.  Doctor,  were  you  called  in  professionally  to  attend  to  Mr.  Greenhut  on  or 
about  the  20th  day  of  October  last? — ^A.  I  was. 

Q.  Where  was  Mr.  Greenhut  at  that  time? — ^A.  I  first  saw  him  at  Cushman's 
drug  store. 

Q.  In  Cushman's  drug  store? — ^A.  Yes,  sir. 

Q.  Cushman's  drug  store  adjoins  Mr.  Greenhut's  store  immediately  on  ihe 
west,  does  it  not? — A.  It  does. 

Q.  For  what  were  you  called  upon  to  attend  him? — ^A.  For  cuts,  injuries. 

Q.  State,  Doctor,  the  character  of  those  cuts  and  injuries. — ^A.  They  were 
incised  wounds ;  wounds  made  with  a  sharp  instrument — ^a  knife. 

Q.  Where  were  they  located? — A.  One  was  over  the  left  cheek. 

Q.  Extending  from  what  point  to  what  point? — A.  From  behind  the  ear  to  the 
inner  comer  of  the  mouth. 

Q.  Did  that  cut  his  ear  also? — A.  Yes,  sir. 

Q.  Did  it  cut  the  lower  lobe  of  his  ear  off? — ^A.  Partially. 

Q.  You  sewed  up  that  ear? — A.  I  did. 

Q.  And  sewed  up  the  wound  on  the  left  cheek? — ^A-  I  did. 

Q.  What  other  wounds  or  cuts,  Doctor,  did  you  see? — ^A.  He  had  a  triangular- 
shaped  cut  or  stab,  combination  stab  and  incised  wound  above  the  left  elbow 
joint,  then  the  lower  margin  ribs  on  the  left  side  a  very  superficial  wound  incisei) 
about  2  inches,  possibly,  in  length. 

Q^  What  else? — A.  There  was  another  injury  between  the  thumb  and  index 
finger — the  web  of  the  hand. 

Q.  Which  hand?— A.  The  right  hand,  I  think. 

Q.  Was  there  any  other? — ^A.  I  do  not  remember  of  any  other. 

Q.  W'as  there  not  one  on  the.  left  side  of  the  back  that  you  have  not  de- 
scribed?— A.  I  mentioned  the  one  under  the  lower  ribs. 

Q.  Well,  what  portion  of  the  body? — ^A.  I  think  it  was  on  the  left  side. 

By  Mr.  Blount: 
Q.  That  was  the  superficial  one  you  spoke  of? — ^A.  Yes,  sir. 

By  Mr.  Tunisok  : 

Q.  Not  on  the  back? — A.  I  can  not  say  positively.     I  have  mentioned  four. 
Q.  What  portion  of  the  left  side  was  the  wound? — ^A.  Well,  on  the  left 
Q.  Well,  on  what  portion  of  the  side? — A.  About  the  lower  ribs, 
Q.  Right  directly  on  the  side,  or  was  it  or  not  towards  the  back? — ^A.  It  was 

on  the  side,  posteriorly  slightly,  I  believe. 
No  questions  by  respondent. 
Thereupon  the  prosecution  called  F.  C.  Brent,  who,  being  duly  sworn,  testifietl 

as  follows: 

Direct  examination  by  B.  C.  Tunison,  Esq. 

Q.  Mr.  Brent,  where  do  you  reside? — ^A.  Pensacola. 

Q.  Are  you  acquainted  with  Mr.  A.  Greenhut? — A.  I  am. 

Q.  Are  you  acquainted  wltli  h!s  reputation  for  peace  and  quiet? 

Counsel  for  resjiondent  objects  to  question  upon  th^  ground  that  his  character 
for  peace  and  quiet  can  not  be  put  in  evidence  until  it  is  attacked. 

Counsel  fob  Pbosecutton.  If  your  honor  please,  as  we  understand  it,  tiie 
answer  in  this  case  charges  acts  on  the  part  of  the  prosecutor  that  in  our  Judg- 
ment do  attack  his  character  for  peace  and  quiet. 

The  Court.  T  understand  that  to  be  the  character  of  the  defendant's  defense, 
is  that  he  was  attacked  by  u  stronger  and  more  powerful  man  and  one  of  his 
excuses  set  up  in  his  defense.  The  question  is  whether  it  will  be  offered  at  this 
time  or  later. 

Counsel  for  Respondent.  It  does  not  make  any  difference  now  whether  it  is 
to  be  ofl'ered  new  or  later.    I  had  just  as  leave  take  my  exception  now. 

We  make  another  objection  to  this  testimony,  may  it  please  the  court,  npoo 
the  ground  that  there  is  no  Issue  made  of  the  general  character  of  Mr.  Green- 
hut for  peace  imd  quiet,  and  that  character  of  any  kind  can  not  be  offered  in 
evidence  unless  it  has  been  attacked  or  impeached  by  the  opposing  side.  We 
understand  that  your  honor  overrules  it,  and  we  save  the  exception. 

Counsel  for  Prosecution.  For  the  purpose  of  saving  time,  Mr.  Blount  con- 
sents, subject,  of  course,  to  his  exception  to  your  honor's  ruling  as  in  this  wit- 
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ness,  that  the  other  character  witnesses  who  have  been  Hummoned  here  will 
testify  that  they  each  know  the  reputation  of  Mr.  Greenhut  for  peace  and 
quietude,  and  that  they  would  testify  to  the  same  and  will  testify  that  liis  repu- 
tation is  tliat  of  a  peaceable  and  quiet  citizen. 

Those  witnesses  are :  F.  C.  Brent,  W.  J.  Forbes,  Rev.  P.  H.  Whaley,  William 
E.  Anderson,  L.  H.  Green,  John  W.  Frater,  Jacob  Kryger,  Boykin  Jones,  and 
WiUiam  Fisher. 

Prosecution  rest& 

Thereupon  the  respondent,  W.  C.  O'Neal,  was  duly  sworn,  and  testified  as 
follows : 

Direct  examination  by  W.  A.  Blount,  Esq. : 

Q.  You  are  the  W.  C.  O'Neal  against  whom  this  proceeding  has  been  taken? — 
A.  Yes,  sir. 

Q.  Mr.  O'Neal,  will  you  please  state  to  the  court  the  circumstances  attend- 
ing, not  leading  up  to  that  time,  but  the  circumstances  attending  the  affray  be- 
tween you  and  Mr.  A.  Greenhut?  Where  had  you  been;  where  were  you  com- 
ing from  that  morning? — ^A.  I  was  coming  from  home. 

Q.  Where  did  you  stop  on  East  Government  Street?— A.  I  stopped  there  in 
front  of  Mr.  Greenhut's  place  of  business. 

Q.  He  spoke  of  your  stopping  in  front  of  the  bucket  shop;  what  place  was 
that? — A.  I  do  not  remember  whether  I  stopped  there  or  not.  I  might  have  done 
it — ^at  the  Pensacola  Stock  Exchange. 

Q.  For  what  purpose  did  you  stop?— A.  I  stoi)i)ed  there  to  see  the  quotations 
on  cotton. 

Q.  Now,  then,  you  proceeded  until  you  came  to  Mr.  Greenhut's,  did  you. — 
A-  Yes,  sir. 

Q.  Then  state  what  occurred,  exactly  what  occurred  thereafter,  anything  and 
everything  from  the  moment  that  you  addressed  him  until  the  time  that  you 
were  finally  taken  apart. — ^A.  I  passed  down  the  street,  and  I  saw  Mr.  Greenhut 
and  Mr.  Lischkoff  talking.    I  spoke  to  both.    I  says,  "  Good  morning,"  and  I  says, 
"  Mr.  Greenhut,  I  would  like  to  see  you  when  you  are  at  leisure,"  and  Mr.  Green- 
hut said,  "  I  am  at  leisure  now  " ;  and  I  says  to  Mr.  Greenhut,  "  Don't  let  me 
interrupt  you,  any  time  during  the  day  will  do,"  and  Mr.  Lischkoff  says,  "  I  am 
throngh,"  and  he  left  or  started  to  turn  to  go  back  up  the  street  toward  his 
place  of  business,  and  Mr.  Greenhut  says,  **  Come  in."    He  stepi)ed  back  into  the 
back  part  of  his  office  there,  and  I  went  on  in  and  asked  him  why  he  had  sued  us. 
He  says,  "  Well,  I  do  not  know  anything  about  it ;  you  will  have  to  see  my 
lawyer  about  it."    I  says,  "  Mr.  Greenhut,  I  think  you  do  know  something  about 
it    I  think  you  were  a  director  of  the  American  National  Bank  when  this  paper 
that  I  am  sued  on  was  sold  and  transferred,"  and  I  says,  "  We  did  not  sue  you 
when  we  had  to  sue  you  without  seeing  you  about  it  or  without  talking  to  you 
about  it.    We  did  everything  we  could  to  avoid  the  suit;  we  did  everything  we 
could  to  get  a  settlement  of  that  before  we  sued  you."    And  I  talked  on  with  him 
regarding  this  matter  in  that  way  and  I  reminded  him  of  the  fact  that  Mr.  Egan 
had  tried  to  get  a  settlement  with  him  before  we  sued  him  on  the  $1,500  debt, 
and  I  found  out  after  talking  with  him  it  seemed  it  was  impossible  to  get  a 
settlement  with  him  that  way,  and  I  says  to  him — I  finally  told  him  that  I 
thought  if  he  had  been  a  gentleman  he  would  not  have  done  it,  and  he  said, 
"  I  am  as  much  of  a  gentleman  as  j'ou  are,"  being  a  director  in  the  bank  and 
refusing  to  pay  a  paper  and  letting  us  sue  him  on  it,  and  he  snys  he  was  as  much 
of  a  gentleman  as  I  am.    I  says,  **  Mr.  Greenhut,  I  won*t  dispute  that  with  you 
on  that  point;  I  do  not  want  any  trouble  with  you,"  and  when  I  said  that  to 
him  why  he  made  a  motion  that  way  like  he  would  strike  me  with  his  fist,  and 
Bays.  "  If  you  fool  with  m6  I  will  do  you  up  here,"  and  I  sayfe,  "  No,  I  reckon 
not,"  and  I  stood  there  for  a  moment  hesitating,  and  I  turned  to  go  out.    He 
come  on  following  me  and  he  said  something  to  me,  I  do  not  know  what  he  said, 
and  when  he  said  that  I  told  him  that  he  lied  to  me  about  the  Moreno  paper» 
and  as  I  told  him  that  I  turned  around  and  Mr.  Greenhut  he  struck  me  here, 
and  I  struck  him  with  my  left  fist,  and  then  I  shoved  him  off,  and  when  I  shoved 
him  back  he  kind  of  stumbled  back  like — he  looked  to  me  like  he  almost  fell 
down — and  then  he  come  forward  at  me  and  1  pulled  out  my  knife  and  cut  him 
and  we  fought  on  out  on  the  street  there,  and  I  made  sseveral  lunges  for  htm 
and  he  hit  me  several  licks  with  his  fist,  and  finally  he  caught  hold  of  my  arm 
here  with  his  right  hand,  and  after  he  canjjht  my  arms  I  reached  around  and 
caught  hold  of  his  other  arm,  out  in  the  streets,  ami  then  I  hallowed  to  old  man 
Hyer  to  come  there  and  get  him 
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Q.  Which  old  limn  Hyer  was  that?— A.  Mr.  Hyer  of  the  firm  of  J.  E.  Still- 
luan  &  Co. 

Q.  Copartner  with  J.  E.  Stlllman  &  Co.?— A.  Yes,  sir. 

Q.  Now,  Mr.  O'Neal,  during  this  conversation  In  the  back  of  the  office,  yon 
say  that  you  talked  to  him  about  having  brought  this  suit  and  abont  his 
conduct  In  not  paying  the  Moreno  acceptance? — A.  Yes,  sir. 

Q.  State  to  the  court  what  you  mean  by  the  Moreno  acceptance.— A.  The 
Moreno  accej>tance  is  a  $1,500  acceptance  which  was  accepted  by  Baars,  Dun- 
wody  &  Co.  and  Indorsed  by  Scarritt  Moreno  and  A.  Greenhut. 

Q.  Had  that  been  due  for  any  length  of  time? — A.  Yes,  sir;  it  had  been 
past  due  several  months. 

Q.  Had  you  requested  Mr.  Greenhut  to  pay  it? — ^A.  Yes,  sir. 

Q.  Did  he  pay  it?— A.  No,  sir. 

Q.  What  course  had  you  taken  with  reference  to  procuring  payment  from 
him? — ^A.  We  brought  suit  against  him. 

Q.  Was  that  suit  then  pending? — A,  Yes,  sir. 

Q.  Is  it  still  pending?— A.  Yes,  sir. 

Q.  And,  as  I  understand,  the  subject-matter  of  your  conversation  in  the  bade 
part  of  the  oftice  was  relating  to  both  these  suits — this  suit  which  he  had 
brought  against  the  bank  in  connection  with  the  subjection  of  Scarritt  Moreno's 
property  and  also  the  suit  the  bank  had  brought  against  htm  to  recover  on 
this  11.500  acceptance? — ^.V.  Yes,  sir;  we  talked  about  both  suits. 

The  Court.  When  was  the  suit  against  Mr.  Greenhut  commenced? 

Counsel  for  IIkspondent.  A  month  or  two  before 

Counsel  fob  Prosecution.  A  plea  was  filed  on  the  rule  day  in  October— the 
eth  day  of  October. 

Q.  Then,  as  I  understand  after  d^^ussing  these  maters  you  told  him  that 
he  w^ould  not  have  done  as  he  had  done  with  reference  to  them  if  he  had  bees 
a  gentleman? — A.  Yes,  sir:  I  told  him  that. 

Q.  And  he  answeretl  that  Vq  was  as  much  of  a  gentleman  as  you  are?— A. 
Yes,  sir. 

Q.  And  then  you  hesitated  a  moment  and  turned  off? — A.  Yes.  sir. 

Q.  Did  anything  occur  after  that  before  you  saw  him  in  the  attitude  that 
you  say  of  striking  at  you — I  mean  before  you  said  to  him  that  he  had  lied 
to  you  about  the  Moreno  acceptance? — A.  He  said  something  to  me  Just  as  I 
turned:  I  do  nr^t  remember  what  he  said;  he  spoke  to  me  Just  as  I  turned: 
when  he  spoke  he  was  right  near  to  me  and  I  turned  then 

Q.  He  spoke  to  you  and  you  turned? — ^A.  Yes,  sir. 

Q.  And  said  to  him  as  you  turned  that  he  had  lied  about  tlie  Moreno  acce|<t- 
ance? — A.  Yes,  sir. 

Q.  And  then  he  struck  you  and  you  struck  him  back? — ^A.  Yes.  sir. 

Q.  And  he  advanced  to  strike  you  again? — ^A.  Yes,  sir. 

Q.  And  you  drew  your  knife  and  used  it;  is  that  what  I  understand?— A- 
Yes,  sir. 

Q.  Where  did  he  strike  you:  what  part  of  the  person? — A.  He  struck  me  on 
tlie  left  side. 

Q.  Was  there  any  indi(»ation  of  that  stroke  after  this  occurrence? — ^A.  Tm» 
sir. 

Q.  Did  you  subject  it  to  any  treatment  by  any  physician,  or  ask  any  phya- 
clan  about  it?— A.  Yes,  sir. 

Q.  Who?— A.  Dr.  Hannah. 

Q.  Have  you  the  knife.  Mr.  O'Neal,  that  you  used? — ^-\.  Ye«.  .sir. 

Q.  Show  it  to  the  court,  please. 

f  Knife  here  exhibited  to  the  court.] 

Q.  How  long  had  you  had  that  knife  at  that  time?— A.  Something  like  a 
year.  I  think. 

Q.  You  had  it  in  your  pocket? — A.  Yes,  sir. 

Q.  Do  you  carry  it  in  your  pocket? — ^A.  Yes,  sir. 

Q.  At  what  time  diil  you  open  that  knife? — A.  I  oi>eiied  the  knife  when  I 
shoved  him  hnck. 

Q.  You  shovul  him  ba<*k.  and  then  opened  the  knife? — A.  Yes.  sir. 

Q.  At  the  tinu'  that  this  luvuired  did  you  have  any  knowledge  as  to  whepp 
Mr.   Cireenbut  kept   the  bt)oks  and  papers  relating  to  his  trust   matter?— A.  I 

did  not. 

Q.  Did  you  have  any  knowledge  of  any  order  of  the  court,  or  any  order  of  the 
court  or  its  refon'e,  either  authorizing  or  ratifying  the  bringing  of  this  suit  l»y 
Mr.  Greenhut?— A.  I  did  not. 
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Q.  Did  you  or  not  have  in  contemplation  any  effect  tliat  your  action  at  that 
time  would  have  upon  Mr.  Greenhut's  execution  of  the  trust  which  he  had  in 
hand?— A.  I  did  not. 

Q.  It  is  alleged  here  that  your  intention  was  to  impede  and  obstruct  the 
execution  of  his  trust.    Did  you  or  not  have  any  such  intention?— A.  I  did  not 

Q.  Had  you  considered  in  anywise  the  effect  of  your  action  upon  his  trustV — 
A.  No ;  I  had  not  thought  of  it. 

Q.  Did  you  consider  it  during  this  affray  that  you  had?— A.  No,  sir. 

Q.  Ek)  you  know  whether  Mr.  Greenhut  had  known,  prior  to  the  bringing 
of  his  suit  to  subject  this  mortgaged  property  and  attacking  the  mortgage  of 
the  American  National  Bank,  as  to  whether  that  transaction  was  or  was  not  a 
bona  fide  transaction? — ^A.  He  knew  that  it  was. 

Q.  He  knew  that  it  was?— A.  Yes,  sir. 

Q.  What  position  was  he  in  in  connection  with  the  bank  at  the  time  of  that 
transaction? — ^A.  He  was  one  of  the  directors. 

Q.  Do  you  know  whether  he  knew  that  that  mortgage  had  been  transferred 
to  Foshee  and  McGowan  and  Covington,  and  that  the  bank  had  no  longer  any 
interest  in  it?— A.  I  offered  him  the  mortgage  for  $10,000  before  I  sold  it  to 
the  other  people. 

Q.  That  is,  you  offered  to  sell  him  the  same  mortgage? — A.  Yes,  sir. 

Q.  And  that  you  afterwards  sold  it  to  Foshee,  McGowan,  and  Covington? — A. 
Tes.  sir. 

Q.  Xow,  then,  do  you  know  of  your  own  knowledge  whether  he  knew  of  the 
sale  to  these  three  gentlemen  and  the  payment  of  the  consideration  by  them? — 
A.  I  told  him  that  I  had  traded  with  them. 

Q.  Yon  do  not  know  except  in  that  way? — A.  No,  sir;  I  do  not  know  whether 
he  saw  the  papers  or  not  after  they  were  transferred. 

Gross-fiKamination  by  B.  O.  Tunuon,  Esq.: 

Q.  You  say,  Mr.  O'Neal,  that  Mr.  Greenhut  knew  that  all  your  transactions 
in  relation  to  that  mortgage  were  bona  fide? — A.  Yes,  sir. 

Q.  How  did  he  know  it? — ^A.  He  passed  on  it;  was  in  the  bank  and  dis- 
cussed it. 

Q.  Passed  upon  what? — ^A.  The  paper- that  was  secured  by  that  mortgage. 

Q.  Did  he  pass  upon  the  mortgage? — A.  Yes,  sir. 

Q.  When? — ^A.  About  the  time  we  took  It — about  a  year  before  that. 

Q.  You  say  that  he  passed  upon  it.  What  do  you  mean  when  you  say  he 
passed  u|M)n  it? — A.  I  mean  that  he  was  one  of  the  finance  committee,  and  the 
finance  committee  examined  all  of  the  bank  loans  and  discounts. 

Q.  Do  you  know  that  as  a  member  of  tliat  finance  committee  he  examined 
that  identical  loan? — A.  I  know  tliat  he  handled  the  Baars  Dunwody  &  Co. 
paper,  and  the  mortgage  was  there  in  the  bank. 

Q.  But  you  do  not. know  whether  or  not  he  ever  examined  that  mortgage, 
do  you? — ^A.  The  mortgage — examined  the  mortgage? 

Q.  Yes,  sir. — ^A.  I  do  not  know  that  lie  ever  read  the  mortgage. 

Q.  Then  you  do  not  know  whether  he  knew  that  the  mortgage  was  bona  fide 
or  not,  do  you? — A.  It  was  there,  and  we  discussed  the  mortgage  and  had  Mr. 
£agan*s  opinion  as  to  whether  or  not  it  was  bona  fide. 

Q.  What  did  you  discuss  about  that  mortgage  with  Mr.  Greenhut? — A.  We 
discussed  as  to  whether  the-  property  as  mortgaged  covered — was  worth  the 
money  or  not. 

Q.  Worth  what  money? — A.  The  $13,000;  and  we  discussed  as  to  whether  or 
not  Mrs.  Moreno  could  make  the  American  National  Bank— whether  the  mort- 
gage for  $13,000  transferred  to  us — as  to  whether  or  no  she  could  make  the 
mortgage  under  the  laws  of  the  State  of  Florida. 

Q.  You  say  that  you  discussed  all  of  those  matters  with  Mr.  Greenhut? — ^A.  I 
informed  the  finance  committee  that  Mr.  Kagan  said  that  that  could  be  done. 

Q.  Was  Mr.  Greenhut  present  at  the  time  that  you  so  informed  the  finance 
committee? — ^A.  Yes,  sir. 

Q.  You  are  sure  of  that? — ^A.  Yes,  sir. 

Q.  When  was  that? — A.  About  the  time  we  took  the  mortgage;  it  has  been 
something  like  a  year  and  a  half  ago. 

Q.  That  is  all  the  knou'ledge  that  Mr.  Greenhut  had  In  relation  to  that 
mortgage,  was  It? — A.  All  the  knowledire  that  ho  had  of  the  mortgage? 

Q.  Yes,  sir.r— A.  I  do  not  know.  I  think  he  understood  8<miething  about  what 
property  it  covered,  but  I  do  not  know  if  he  ever  examined  the  proi)erty  itself. 
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Q.  You  say  that  you  consulted  with  him  about  the  value  of  the  property 
covered  by  the  mortgage? — A.  I  know  that  Mr.  McDavid  was  the  man  who 
examined  the  property.    We  discussed  it — that  is,  the  finance  committee. 

Q.  At  a  finance-commltteo  meeting  at  which  Mr.  Greenhut  was  present? — ^A. 
Yes,  sir. 

Q.  And  you  found  the  property  to  be  worth  how  much? — A.  We  sold  the 
mortgage  for  $10,000. 

Q.  What  value  did  the  finance  committee  put  upon  that  property? — ^A-  Mr. 
McDavid  said  when  he  took  the  mortgage  that  it  might  be  worth  $13,000. 
Q.  Was   that    the    verdict   of   the    finance   committee — that    It    was   worth 
'  $13,000? — ^A.  The  finance  committee  passed  the  loan  on  that  statement. 

Q.  Of  how  much  money? — ^A.  The  loan  was  to  secure  an  acceptance  of  Baar& 
Danwody  &  Co.,  indorsed  by  Moreno,  and  the  mortgage  was  given  to  better 
secure  that  paper. 
Q.  You  say  that  you  disposed  of  that  $13,000  mortgage? — A.  Yes,  sir. 
Q.  For  how  much  money? — ^A.  $10,000. 
Q.  To  whom? — A.  To  Foshee,  McGowan  &  Covington. 
Q.  The  mortgage  was  for  $13,000,  was  it? — A.  Yes,  sir. 
Q.  And  you  disposed  of  it  to  Foshee,  McGowan  &  Covington? — ^A.  Yes,  sir. 
Q.  Do  they  occupy  any  position  with  your  bank? — ^A.  Yes,  sir. 
Q.  What  position?— A.  Directors. 

Q.  One  of  them  is  vice  president  of  the  bank,  is  he  not? — A.  Yes.  sir. 
Q.  Mr.  O'Neal,  you  stated  that  Mr.  Greenhut  was  an  indorser  upon  a  $1,500 
piece  of  paper  held  by  you  which  he  refused  to  pay,  did  you  not? — A.  Yes  sir. 
Q.  And  the  maker  of  that  paper  and  the  other  indorser  had  gone  into  bank- 
ruptcy?— A.  Yes,  sir. 

Q.  How  much  other  paper  did  your  bank  hold  at  the  time  of  the  failure  of 
Messrs.  Baars,  Dunwody  &  Co.  upon  which  Mr.  Greenhut  was  an  indorser?— A. 
On  account  of  the  failure  of  Baars,  Dunwody  &  Co.? 

Q.  Yes,  sir. — A.  I  think  about  $15,000.  I  am  not  sure  as  to  the  amount,  bnt 
think  it  was  about  that. 

Q.  Mr.  Greenhut  was  only  liable  on  that  paper  as  indorser,  was  he  not? — ^A 
Yes,  sir:  I  think  so. 

Q.  He  paid  all  the  paper  upon  which  he  was  indorser  except  the  $1,500,  did 
he  not? — A.  I  think  we  have  some  with  his  indorsement  now. 
Q.  He  protected  his  indorsement  in  every  instance,  did  he  not? — A.  Yea  dr. 
Q.  You  say  you  have  some  with  his  indorsement  now? — ^A.  I  think  so. 
Q.  Made  by  whom? — A.  By  the  Stanton  Mercantile  Co. 
Q.  That  is' due?— A.  No;  it  is  not  due. 

Q.  What  is  the  amount  of  it? — A.  I  do  not  remember;  it  is  a  small  MIL 
Q.  About  how  much? — A.  I  think  it  is — I  guess  Mr.  Greenhut  could  infom 
you  of  the  amount.    I  suppose  $100. 

Q.  But  all  the  other  paper,  the  other  $15,000  that  Mr.  Greenhut  was  liable  on 
as  indorser,  has  been  paid  by  him,  has  it  not,  except  $1,500? — A.  Yes,  sir. 

Q.  Mr.  Greenhut  has  been  claiming  to  you  right  along  that  you  were  to  pro- 
tect him  in  that? — A.  No,  sir;  never  made  any  such  claim. 

Q.  Didn't  he  ever  say  that  you  had  agreed  to  protect  him  in  the  matter?— 
A.  No,  sir. 

Q.  What  reaFon  did  he  give  you  for  not  paying  that  Indorsement? — ^A.  He  said 
that  he  thought  we  could  make  the  money  out  of  Baars,  Dunwody  &  Oo-'s 
assets. 

Q.  Why  did  he  think  the  bank  could ;  did  he  give  you  any  reason? — ^A.  He  said 
he  thought  the  property  would  bring  enough  to  pay  it  all. 

Q.  How  and  for  what  reason  does  he  look  to  that  property? — ^A.  I»>>r  wfast 

reason?    The  mortgage  recited  that  it  was  to  secure  any  paper  executed  by  or 

indorsed  by  Scarrltt  Moreno,  and  this  paper  was  indorsed  by  Scarrltt  Moroia 

Q.  The  other  paper,  the  balance  of  the  $15,000,  was  indorsed  by    Scarrltt 

Moreno  too,  was  it  not,  that  you  held? — ^A.  No,  sir. 

Q.  Most  of  it  was,  was  it  not? — A,  There  was  some  of  it  accepted  by  Scarrltt 
Moreno.    I  do  not  remember  any  part  of  it  that  was  Indorsed  by  him. 

Q.  All  of  that  i)aper,  that  $15,000,  Scarrltt  Moreno  was  primarily  liable  for, 
was  he  not?— A.  On  practically  all  of  the  $15,000?  I  do  not  think  he  was;  be 
was  liable  on  sometliing  like  half  of  it. 

Q.  And  then  on  that  half  of  it 

Counsel  for  respondent  object  to  line  of  testimony,  as  it  appears  that  it  is  the 
puri)ose  of  the  prosecution  to  get  the  information  for  other  matters  and  not  with 
w^ference  to  this  suit  and  there  is  no  bearing  as  to  how  much  Scarrltt  Moreoo 
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owed  or  anything  else;  the  only  important  feature  is,  which  Greenhut  denied, 
that  there  was  any  controversy  between  them  relating  to  the  transaction. 

Counsel  fob  Pbosecutiok.  The  respondent  in  his  answer  here  has  set  up  that 
the  prosecutor  here  refused  to  honor  a  certain  indorsement  made  by  him  on  a 
certain  negotiable  instrument ;  that  it  was  held  by  the  American  National  Bank. 
The  respondent  here  in  his  answer  sworn  to  says  that  Mr.  Greenhut,  the  prose- 
cutor in  this  case,  interposed  a  plea  in  the  suit  at  law  brought  by  the  bank 
that  it  was  false  and  untrue,  and  I  want  to  show  by  this  witness  that  that 
allegation  of  his  answer  is  false. 

Counsel  fob  Respondent.  The  allegation  was  that  he  believed  it  to  be  false 
and  still  believes  it,  as  I  recollect  it 

The  CouBT.  I  realized  when  the  answer  was  read  that  several  things  in  that 
answer  were  going  to  broaden  the  investigation  considerably.  I  do  not  see  how 
to  avoid  it.  You  may  go  on. with  it.  It  may  or  may  not  cut  very  much  figure 
Id  this  investigation,  but  like  many  other  things  that  might  be  brought  under 
that  and  some  of  the  other  allegations  of  the  answer  the  main  bearing  may  be 
to  enable  the  court  to  Judge  of  the  veracity  of  the  one  party  or  the  other,  or 
they  may  not  be  worth  much  for  anything  else.  In  that  view  they  may  be 
admissible.  I  can  not  say  that  the  main  issue  here  is  as  contended  by  the 
respondent's  counsel,  but  inasmuch  as  the  respondent  has  set  these  matters  up 
as  a  matter  of  defense  in  his  answer  I  do  not  see  how  we  can  avoid  going  into 
a  reply  to  them. 

Q.  Mr.  O'Neal,  with  the  other  notes  and  negotiable  papers  held  by  your  bank 
upon  which  Scarritt  Moreno  was  primarily  liable  and  upon  which  Mr.  Greenhut 
was  the  indorser,  did  Mr.  Greenhut  tell  you  to  look  to  the  real  estate  and  look 
to  this  mortgage  for  the  payment  of  them? — ^A.  No,  sir. 

Q.  He  did  uol  ?— A.  No,  sir. 

Q.  It  was  only  he  only  wanted  you  to  look  to  the  real  estate  for  the  payment 
of  this  one  specific  piece  of  paper? — ^A.  Yes,  sir. 

Q.  Mr.  O'Neal,  you  said  in  your  affidavit  that  the  plea  interposed^  by  Mr. 
Greenhut  to  the  suit  of  the  American  National  Bunk  against  him  was  false  and 
you  believed  that  he  knew  it  to  be  false.  What  was  that  plea,  do  you  know? — 
A.  I  think  we  went  over  the  plea  at  the  time,  but 

Q.  I  am  Just  asking  you  now  if  you  know  wha*  that  plea  was? — A.  I  could 
not  undertake  to  state  the  plea  now.    I  remember  going  over  the  plea,  though. 

Q.  Do  you  know  what  .he  nature  of  the  plea  was? — ^A.  I  could  not  tell  you 
abou.  the  plea,  but  I  remember  going  over  the  papers  at  the  time. 

Q.  Where  did  you  go  over  tlie  pleas? — A.  Mr.  Blount  and  I  went  over  the 
pleas  together. 

Q.  Do  you  know  who  prepared  the  plea  for  Mr.  Greenhut? — ^A.  Blount  & 
Blount. 

Q.  Mr.  W.  A.  Blount? — ^A.  I  do  not  know;  I  think  Blount  &  Blount  prepared 
it. 

Q.  I  will  hand  you  the  plea  filed  in  that  case,  and  which  you  say  is  false, 
and  I  w^ill  ask  you  to  point  out  there  what  is  false  and  what  you  believe  was 
known  by  Mr.  Greenhut  to  be  false. — ^A.  You  want  me  to  read  the  plea  and 
ttaie 

Q.  Jast  point  out  what  is  false;  you  may  read  the  plea  if  you  desire. — ^A. 
That  the  defendant  indorsed  the  acceptance  sued  on  as  a  surety,  and  that  before 
the  ma.nrlty  of  the  said  acceptance  the  plaintiff  was  the  holder  of  certain 
collateral  securities  of  large  value,  much  exceeding  the  amount  of  the  accept- 
ance sued  on,  deix>sited  with  it  by  the  coriK)ration  of  Baars,  Dun  woody  ic  Co., 
to  secure  all  such  indebtedness  or  liabilities  of  any  kind. 

Q.  Is  I  hat  true  or  false? — A.  That  is  incorrect. 

Q.  In  what  particular? — ^A.  The  securities  that  we  held  for  Baars,  Dunwoody 
&  Co.  were  deposited  by  Baars,  Dunwoody  &  Co.  to  secure  loans  made  to  Baars, 
Dunwoody  &  Co. 

Q.  And  made  directly  to  Baars,  Dunwoody  &  Co.? — ^A.  Yes,  sir. 

Q.  Didn't  the  securities  that  you  held  .here  cover  any  paper  that  might  come 
into  your  possession  upon  which  Baars,  Dunwoody  &  Co.  were  primarily  lia- 
ble?— ^A.  You  mean  securities  that  we  held  for  Baars,  Dunwwly  &  Co.? 

Q.  Yes,  sir. — ^A.  I  think  not. 

Q.  Y'ou  had  a  regular  form  of  hypothecation  note,  did  you  not? — ^A.  A  regu- 
lar form? 

Q.  Y'es,  sir. — A.  Some  we  did  and  some  we  did  no:. 

Q.  Can  you  produce  the  hypothiH'a  ion  that  the  American  National  Bank  and 
from  Baars,  Dunwoody  &  Co.  at  tlie  time? — A.  No,  air. 
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Q.  You  cau  not? — ^A.  No,  sir. 

Q.  Will  you  state  upon  your  oath  that  the  hypo  hecat ion  by  Baars,  Dun- 
woody  &  Co.  did  not  cover  any  indebtedness  that  might  be  due  to  the  bank 
from  Baars,  Dunwoody  &  Co.? — A.  I  will  state  under  oa  h  that  the  only  col- 
lateral I  know  of  was  deposited  by  Baars  were  deposited  to  secure  loans  made 
direct  to  Baars,  Dunwoody  &  Co. 

Q.  When  were  those  securities  deposited? — A.  At  the  time  we  made  the  loan. 

Q.  When  were  ihose  loans  made? — A.  They  were  made  previous  to  the  failure 
of  Baars,  Dunwoody  &  Co. 

Q.  How  long  before  the  failure  of  Baars,  Dunwoody  &  Co.? — ^A.  How  long 
before  the  failure  of  Baars,  Dunwoody  &  Co.? 

Q.  Yes,  sir. — A.  I  do  not  remember;  we  loaned  them  money  from  time  to 
time,  all  along  ever  since  we  have  been  here  in  business. 

Q.  They  were  not  made  within  10  days  before  the  failure  of  Baars,  Dun- 
woody &  Co.? — A.  I  do  not  know. 

Q.  You  say  that  these  securities  were  not  hypothecated  with  you  on  the  regu- 
lar form  of  hyjwthecation  note? — A.  I  say  they  were  hypothecated  to  secure 
loans  that  we  made;  some  were  hyi)othecated  that  way  and  some  were  not. 

Q.  What  securities  were  hypothecnted  for  the  purpose  of  securing  any  in- 
debtedness that  you  might  hold  against  Baars,  Dunwody  &  Co.  to  cover  anj 
indebtedness  of  Baars,  Dunwody  &  Co.  that  might  be  due  to  you  or  to  the 
American  National  Bank? — ^A.  The  hypothecations  were  specific  to  secure 
specific  loans.  There  was  a  provision,  I  think,  in  some  of  the  papers  that  would 
secure  any  indebtedness  that  might  be  due  to  said  bank. 

Q.  What  securities  did  you  have  hypothecated  with  you  covering  the  last 
feature  that  you  have  referred  to,  that  would  cover  any  indebtedness  thtt 
might  be  due  to  the  bank?  What  did  you  have  at  that  time? — ^A.  Any  indebted- 
ness due  to  the  bank? 

Q.  Yes,  sir. — ^A.  What  securities  that  we  had? 

Q.  Yes;  sir. — A.  I  do  not  remember. 

Q.  Did  you,  at  the  time  that  that  note  became  due,  have  any  of  those  securi- 
ties In  your  possession? — A.  Baars,  Dunwody  &  Co.? 

Q.  Yes,  sir. — A.  We  had  some  of  Baars,  Dunwody  &  Co.  at  that  time. 

Q.  Did  you  have  some  securities  generally  to  cover  to  secure  any  indebtedness 
that  might  be  due  to  you? — A.  No,  sir;  all  the  hypothecations  were  specific  and 
for  the  amounts  stated  in  the  notes. 

Q.  And  for  only  that? — A.  There  might  have  been,  as  I  said  t)efore,  and  I 
think  was  a  part  of  the  paper,  a  clause  in  the  notes  saying  that  it  would  be 
good  to  us  for  any  other  amount  of  money  that  they  might  owe  the  bank. 

Q.  Then  Baars,  Dunwody  &  Co.  owed  you  the  amount  of  that  note,  did  they?— 
A.  Baars,  Dunwody  &  Co.? 

Q.  Yes,  sir. — A.  Yes,  sir. 

Q.  They  accepted  It? — A.  Yes,  sir. 

Q.  And  you  had  securities  covering  Just  such  Indebtedness  from  Baars,  Dun- 
wody &  Co.  to  your  bank? — A.  I  do  not  think  I  did. 

Q.  A  moment  ago  you  did  say  you  had  some  hypothecations  that  covered  any 
indebte<lness  that  might  be  due  by  Baars,  Dunwody  &  Co.? — A.  Yes,  sir. 

Q.  Didn't  that  cover  that  $1,500?— A.  No,  sir. 

Q.  Why  not? — A.  It  was  not  sufllclent  amount  to  pay  them. 

Q.  What  was  the  amount  of  them? — ^A.  The  amount  of  the  securitleu? 

Q.  Yes,  sir. — A.  The  value  of  the  collateral  that  we  had  from  Baars,  Dunwody 
&  Co.  was  worth  about  $15,000. 

Q.  In  this  case,  when  you  say  that  Mr.  Greenhut  has  testified  fiaisely,  the 
defendant  says  that  you  were  the  holder  of  certain  collateral  securities  of  t 
large  value,  much  exceeding  the  amount  of  the  acceptance  sued  on.  Is  thit 
so? — A.  Which  Is  that — the  acceptance  that  was  sued  on,  the  $1,500? 

Q.  Yes,  sir;  you  held  securities  exceeding  that? — A.  Yes.  sir. 

Q.  That  was  deposited  with  your  bank  by  the  corporation  of  Baars,  Dunwody 
&  Co.  to  secure  all  such  indebtedness  or  liability  of  any  kind  as  were  or  ml|*t 
become  due  to  the  plaintiff — that  is,  to  the  bank — from  Baars,  I)unw(^y  &  Co. 
That  is  true,  is  It  not? — A.  No.  sir;  those  collaterals  were  dejwslted  to  secure 
spe<4fic  loans. 

Q.  You  said  that  some  were  deposited  to  secui-e  any  Indebtedness? — A.  No.  sir. 

Q.  You  did  not  say  so? — A.  I  said  there  was  a  clause  In  probably  one  of  the 
notes  that  stated  that  any  excess  of  the  collateral  was  applicable  to  any  other 
claim. 

Q.  What  was  the  amount  of  any  one  note  that  contained  that  clause?— A  I 
do  not  remember  as  to  those  amounts. 
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Q.  Well,  was-Hiid  it  amount  to  the  sum  of  $15,000?— A.  Which— that  note? 

Q.  Yes,,  sir.— A.  My  recollection  was  $20,000. 

Q.  And  the  collateral  In  that  note  was  worth  more  than  $1.500? — A.  Yes,  sir. 

Q.  Now,  point  out  where  the  falsity  of  that  plea  Is — A.  To  secure  all  such  In- 
debtedness as  that  acceptance. 

Q.  Just  read  the  whole  clause  there.  You  said  that  you  had  $20,000  of  securi- 
ties there  that  was  hypothecated  to  you  generally  to  cover  any  Indebtedness  due 
to  you?— A.  No,  sir;  I  said  I  thought  that  we  had  a  note  for  $20,000,  with  that 
clause  in  the  note  stating  that  any  excess  of  this  collateral  should  be  applicable 
to  any  other  claim. 

Q.  Then,  you  held  collateral  that  would  cover  and  protect  that  note? — A.  No ; 
I  did  not. 

Q.  Would  not  that  collateral  that  you  held,  that  $20,000,  protect  that?— A. 
No ;  It  was  not  enough  to  protect  the  $20,000  and  that. 

Q.  Mr.  Greenhut,  in  his  plea,  does  he  say  there  wtis?  Does  he  allege  there  was 
sufficient  to  pay  the  amount  for  which  this  hypothecation  was  made  and  this? — 
A.  I  think  Mr.  Greenhut  says  here  in  the  plea  that  I  was  the  bolder  of  certain 
collateral  securities  of  large  value,  much  exceeding  the  amount  of  the  accept- 
ance sued  on  deposited  with  it  by  the  corporation  of  Baars,  Dunwody  &  Co. 

Q.  He  says,  does  he  not  that  the  note  was  de])0Rited  with  you  to  secure  such 
debts  as  may  accrue  to  you,  and  the  property  was  worth — the  securities  were 
'worth — a  grerit  deal  more  than  the  $1,500?  Is  that  not  all  he  says? — A.  I  do 
not  tblnk  so. 

Q.  Mr.  O'Neal,  do  you  know  Donald  McLellan,  jr.? — A.  1  know  a  young  man 
named  McLellan  here  In  town.    I  do  not  remember  his  given  name. 

Q.  He  is  in  the  court  room.  [McIiCUan  here  called  forward.] — A.  Yes;  I 
recognize  Mr.  McTiPllan. 

Q.  Did  you  on  the  day  of  this  affray  between  yourself  and  Mr.  Greenhut  have 
any  conversation  with  Mr.  McLellan? — A.  Yes,  sir. 

Q.  Where  at?— A.  In  the  bank. 

Q.  Mr.  O'Neal,  what  time  of  day  was  that?— A.  I  think  It  was  about — I  do 
not  know:  I  guess  It  must  have  been  about  11  or  10  o'clock. 

Q.  It  was  very  shortly  after  the  cutting,  was  it  not? — A.  No:  I  think  it  was 
an  hour  or  two  afterwards. 

Q.  Now,  Mr.  O'Neal,  did  you  not  tell  Mr.  Mcljellau  that  you  came  down  the 
street — down  the  side  of  the  street  on  which  Mr.  (ireenhut  was :  that  Mr.  Green- 
hut called  you  in:  that  in  talking  over  a  business  matter  he  called  you  a  liar: 
that  you  resented  this  by  striking  him? — ^A.  No,  sir:  I  did  not.  I  do  not  think 
I  told  him  that. 

Q.  You  do  not  think  you  told  him  that.  Did  you  or  not  tell  him  that? — A.  I 
did  not  tell  him  that. 

Q.  You  did  not?— A.  No,  sir. 

Q.  Did  you  tell  him  what  the  business  matter  was  that  you  and  Mr.  Greenhut 
bad  been  discussing? — ^A.  I  do  not  think  I  did.  I  think  I  told  him  it  was  some 
litigation  between  us. 

Q.  Didn't  you  tell  him  on  that  occasion  that  the  trouble  emanated  from  the 
suit  that  was  commenced  by  Mr.  Greenhut,  as  trustee,  against  Scarrltt  Moreno, 
the  ^American  National  Bank,  and  others  on  the  preceding  Saturday? — ^A.  I  do 
not  think  so.  I  think  I  told  him — I  told  him  that  the  trouble  was  caused  by  the 
bankruptcy  of  Moreno,  Baars,  or  something  of  that  kind. 

Q.  Mr.  O'Neal,  have  you  ever  been  convicted  of  any  crime? 
(Counsel  for  respondent  objects  to  the  question.) 

The  Court.  It  has  always  been  the  practice  here  that  any  witness.  Including 
himself,  can  be  asked  questions  In  the  criminal  docket  In  the  prosecution  of 
the  criminal  docket  here,  trial  of  criminal  cases,  it  is  a  very  common  question, 
of  which  I  can  cite  a  dozen  or  more  Instances,  whether  or  not  the  witness — does 
not  matter  what  witness,  any  witness — has  not  been  convicted  of  this  or  that  or 
the  other  offense,  not  for  the  purpose  of  trying  him  for  any  other  offense  at  all, 
but,  under  the  rule,  for  the  purpose  of  striking  at  his  credibility.  I  will  give 
you  an  exception. 

(Counsel  for  respondent  notes  exception  to  ruling  of  the  court.) 

A.  I  was  convicted  once  for  shooting  across  the  public  road  out  In  Covington 
County. 

Q.  At  Andalusia? — A.  Yes,  sir. 

Q.  Mr.  Stallings  prosecuted  you  for  that  crime,  did  he  not? — A.  I  do  not 
think  he  did.    I  plead  guilty  to  it 
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Q.  Were  you  indicted  at  that  time  for  shooting  across  the  public  road?— A. 
Yes,  sir. 

Q.  Were  you  not  indicted  at  that  time  for  shooting  across  the  public  road  from 
the  courthouse  in  Andalusia  to  Bradway's  barroom  at  Lewis  Harrison?— A.  I 
was  not  indicted  for  shooting  Lewis  Harrison. 

Q.  Shooting  at  him  across  the  public  road — at  Lewis  Harrison? — ^A.  I  was  not 
indicted  for  shooting  across  the  road  at  him. 

Q.  What  other  times  have  you  been  convicted,  if  any? — ^A.  I  was  convicted  in 
Ck)vington  Ck)unty  once  for  carrying  concealed  weapons — a  pistol. 

Q.  W^hen  was  that? — ^A.  That  was  some  time  while  Stallings  was  solicitor. 

Q.  What  else? — ^A.  I  do  not  remember  to  ever  having  been  indicted  for  any- 
thing else. 

Q.  You  say  you  were  convicted  for  carrying  concealed  weapons  in  Covingtoa 
CJounty? — ^A.  I  think  so;  yes. 

Q.  Where  alse,  Mr.  O'Neal,  have  yon  been  convicted? — A.  I  do  not  remember 
having  been  convicted  of  anything  else. 

Q.  Don't  you  recollect  having  been  convicted  in  Henry  County? — A.  No,  sir. 

Q.  You  were  not  convicted  in  Henry  County  for  carrying  concealed  weapons?— 
A.  I  do  not  thinlE  I  was. 

Q.  Didn't  you  plead  guilty  to  a  charge  of  carrying  concealed  weapons  tliere 
about  two  years  agoV — A.  1  don't  think  so;  yes,  I  was. 

Q.  You  were  convicted  there? — A.  I  pleaded  guilty  to  it;  yes. 

Q.  Well,  what  other  times,  Mr.  O'Neal,  have  you  been  convicted? — ^A.  I  do 
not  think  of  any  others. 

Q.  Were  you  not  charged  In  Henry  County  with  having  made  a  murderovB 
assault  upon  one  Simon  ton  with  a  claw  hammer? 

Counsel  for  re^ondent  objects  to  question. 

Counsel  for  prosecution  withdraws  question. 

Q.  Mr.  O'Neal,  you  were  sued  civilly  for  assault  made  by  you  upon  one  Mr. 
Simonton,  were  you  not? 

Counsel  for  respondent  objects  to  question. 

The  Court.  If  the  question  is  to  be  followed  up,  it  will  be  admitted;  the 
question  by  itself  is  not  admissible. 

Counsel  for  Puosecutton.  It  will  be  followed  up. 

Counsel  fob  Respondent.  Note  exception  to  the  ruling  of  the  court. 

Q.  Were  there  or  was  not  there  a  Judgment  recovered  against  you  in  Henry 
County  for  a  murderous  assault  made  by  you  upon  one  Simonton? 

Counsel  for  respondent  objects  to  question  as  showing  result  of  the  suit  and 
proving  a  Judsmient  that  is  a  matter  of  record.  Objection  overruled,  and  ex- 
ception noted  by  counsel  for  respondent. 

A.  He  sued  me ;  Mr.  Simonton  sued  me  and  recovered  $50. 

Q.  Sued  you  for  what? — A.  For  damages,  about  a  fight  we  had.  He  and  I 
had  a  fight. 

Q.  The  allegation  was  that  you  had  struck  him  with  a  claw  hammer,  was  it 
not? — ^A.  Yes,  sir. 

Q.  Do  you  know  what  became  of  Mr.  Simonton  after  that? — A.  Yes,  sir. 

Q.  What? — A.  He  is  in  Pensacola  now. 

Q.  He  is?— A.  Yes,  sir. 

Q.  What  time  of  day  was  it  that  you  went  to  Mr.  Greenhut's  store  on  October 
20?— A.  That  is  the  day  of  the  difficulty? 

Q.  Yes,  sir.— A.  It  was  about  9  o'clock  in  the  morning;  maybe  a  little  after- 
wards. 

Q.  You  were — how  long  were  you  in  his  store? — ^A.  I  do  not  know.  I  gness 
I  must  have  been  in  there  something  like  five  minutes. 

Q.  What  part  of  the  store  were  you  in?— A.  We  were  in  the  back  part  of  tlie 

ofllce.  ^       ^  ^ 

Q.  How  fnr  from  the  front  entrance?— A.  I  suppose  we  were  6  or  8  feet. 
Q.  Do  yon  call  that  the  back  part  of  the  office— 6  or  8  feet?— A.  Yes,  sir;  I 

think  it  was. 
Q.  What  is  the  size  of  the  office?— A.  I  do  not  know  how  long  the  office  is. 
Q.  About  how  long?— A.  I  suppose  it  is  about  12  feet;  may  be  longer:  it 

might  be  14. 

Q.  On  which  side  of  the  office  was  Mr.  Greenhut? — A.  He  was  on  the  left 

side;  that  Is,  the  west  side. 
Q.  Was  he  standing  with  his  back  against  the  desk?— A.  I  do  not  remember 

as  to  that.  ^.       .^  .  ^^  « «.^ 

Q.  Where  were  you  standing? — A.  I  was  standing  there  at  the  comer  or  tne 

palings,  and  I  think  he  was  standing  immediately  in  front  of  me. 
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Redirect  examination  by  W.  A.  Blount,  Esq. : 

Q.  Do  I  understand  you  to  say  that  Mr.  Greenhut  knew  that  Baars,  Dun- 
wody  &  CJo.  was  Indebted  to  the  American  National  Bank? — A.  Yes,  sir. 

Q.  And  he  knew  that  this  mortgage  made  by  Scarritt  Moreno  was  intended 
to  cover  any  part  of  that  indebtedness? — A.  Only  the  indebtedness  that  Moreno 
was  liable  on.       . 

Q.  But  the  indebtedness  of  Banrs,  Dunwody  &  Co.,  upon  which  Scarritt 
Moreno  was  liable? — ^A.  Yes,  sir. 

Q.  And  that  he  knew  that  Mr.  Egan  had  advised  that  the  mortgage  was  a 
valid  mortgage  for  that  purpose? — A.  Yes,  sir. 

Recross-examination  by  B.  C.  Tunison,  Esq.: 

Q.  When  did  you  dispose  of  the  property  hypothecated  to  the  Am*ican  Na- 
tional Bank  by  Baars,  Dunwody  &  Co.? — A.  Some  time  in  June,  if  my  recollec- 
tion is  correct. 

Q.  Immediately  after  the  assignment  of  Baars,  Dunwody  &  Co.,  was  it 
not? — ^A.  No;  I  think  it  was— it  must  have  been  a  week  or  two  or  three  weeks 
after  the  assignment. 

Q.  How  did  you  dispose  of  those  securities,  Mr.  O'Neal? — A.  The  indorsers 
paid  It. 

Q.  The  indorsers  on  the  original  obligations  paid  it? — ^A.  Yes,  sir. 

Q.  And  what  did  you  do  with  the  securities? — A.  I  surrendered  the  securities 
to  the  indorsers. 

Q.  Was  Mr.  Greenhut  acting  as  a  director  of  your  bank  at  that  time? — 
A.  Yes,  sir. 

Q.  When  did  he  cease  to  act  as  a  director  of  your  bank? — ^A.  He  resigned 
about  tbe  time  that  we  sued  him. 

Q.  About  July?— A.  I  think  so. 

Q.  When  did  you  sell  to  Foshee,  McGowan,  and  Covington  the  $13,000  mort- 
gage of  Scarritt  Moreno? — ^A.  Some  time  in  June. 

Redirect  examination  by  W.  A.  Blount,  Esq.: 

Q.  You  had  had  frequent  discussions  with  Mr.  Greenhut,  you  said,  about  this 
matter  of  indebtedness  to  the  bank  of  this  $1,500  acceptance? — ^A.  Yes,  sir. 

Q.  Had  he  or  not  shown  any  heat  or  anger  upon  those  occasions? — ^A.  Mr. 
Greenhut  appeared  to  be  a  little  touched  up  and  angered  at  times  and  at  other 
times  he  seemed  very  pleasant. 

Q.  There  had  been,  then,  feelings  between  you  on  account  of  that  accept- 
ance?— ^A-  Yes,  sir. 

Thereupon  the  respondent  called  one  Dr.  W.  J.  Hannah,  who,  being  duly 
sworn,  testified  as  follows: 

Direct  examination  by  W.  A.  Blount,  Esq.: 

Q.  You  reside  In  the  city  of  Pensacola? — ^A.  Yes,  sir. 

Q.  Have  been  residing  here  for  some  time? — ^A.  Yes,  sir. 

Q.  Do  you  know  Mr.  W.  C.  O'Neal?— A.  I  do. 

Q.  Do  you  remember  the  occasion  of  the  affray  between  him  and  Mr.  Green- 
hut?—A.  Yes,  sir. 

Q.  Did  you  at  any  time  after  that  affray  examine  his  person? — ^A.  Mr. 
O'Neal? 

Q.  Yes,  sir.— A.  Yes.  sir. 

Q.  How  long  afterwards? — A.  I  suppose  a  half  hour  or  such  a  matter. 

Q.  Did  you  find  any  evidences  of  contusion  or  bruises  upon  his  person? — A.  I 
found  some  redness:  yes,  sir. 

Q.  Where?— A.  On  his  side,  sir. 

Q.  What  side? — A.  I  do  not  know,  but  I  rather  think  it  was  the  left.  I  am 
not  sure  of  that. 

Q.  What,  in  your  opinion,  was  that  occasioned  by? — A.  He  said; 

Counsel  for  prosecution  object  to  witness  stating  what  was  said. 

Q.  Do  not  state  what  he  said. — A.  He  looked  as  though  he  might  have  been 
punched. 

Q.  That  was  about  a  half  hour  afterwards,  you  say? — A.  About  that,  sir.  I 
do  not  know  exactly. 

Q.  How  did  you  examine — happen  to  examine  him? — A.  I  went  In  his  office 
by  accident. 

Q.  And  were  requested  by  him  to  examine  It? — A.  Yes,  sir. 
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Cross-examination  by  B.  C.  Tunison,  Esq. : 

Q.  You  are  connected  with  the  American  National  Bank,  are  you  not,  as  i 
director? — A.  Yes,  sir. 

Q.  Where  was  this  injury? — A.  It  was  on  the  side;  I  do  not  remember,  but] 
think  it  was  on  the  left  side. 

Q.  And  you  say  the  only  evidence  of  it  was  a  redness? — ^A.  And  complaint 
he  said  he  was  very  sore. 

Q.  What  did  you  prescribe  for  it? — A.  Nothing. 

Q.  There  was  no  laceration? — A.  No.  sir. 

Q.  You  say  it  looked  as  if  he  might  have  been  punched.  Would  you  haw 
thought  it  was  a  punch  if  he  had  not  told  you  so? — ^A.  It  was  circumscribed 
He  certainly  could  not  have  received  a  circumscribed  red  spot  in  any  other  wij 
than  by  coming  in  contact  with  something. 

Q.  But  not  necessarily  being  punched,  was  it? — A.  It  was  a  circumscribe! 
red  place. 

Q.  If  he  had  come  in  contact  with  the  comer  of  that  desk  would  It  not  haw 
been  the  same? — A.  Possibly. 

Q.  Would  there  have  been  any  difference? — ^A.  I  do  not  think  a  man  couS 
have  told  the  difference. 

Thereuix)n  the  respondent  called  one  John  McDavld,  who,  being  duly  swoii 
testified  as  follows: 

Direct  examination  by  W.  A.  Blount,  Esq. : 

Q.  Did  you  have  any  connection  with  the  American  National  Bank? — A.  I  a 
a  director,  sir. 

Q.  Did  you  know  of  an  acceptance  upon  which  Mr.  Greenhut  was  indorai 
and  upon  which  Scarritt  Moreno  was  indorser,  made  by  Baars,  Dunwody  &  Ob 
to  the  American  National  Bank? — A.  Yes,  sir. 

Q.  Did  you  ever  hear  any  conversation  between  Mr.  Greenhut  and  M^ 
O'Neal  with  reference  to  the  payment  of  that  acceptance? — A.  Yes»  sir:  I 
think  it  was  some  time  in  June:  I  am  not  positive  as  to  the  date  of  the  tranRM 
tion.  I  am  one  of  the  finance  committee  of  the  bank,  and  Mr.  O'Neal  called  n; 
attention  to  this  piece  of  paper,  then  past  due,  and  I  suggested  that  he  ca] 
Mr.  Greenhut  over  and  see  what  he  proposed  to  do  about  it,  and  he  came  ofi 
into  the  bank  while  I  was  there,  and  Mr.  O'Neal  called  his  attention  to  tlii 
particular  paper,  which  was  drawn  by  Moreno  on  Baars.  Dunwody  &  Co.  an 
accepted  by  them,  and  indorsed  by  Moreno  and  Greenhut,  and  he  said  it  was  id 
indorsement  and  that  he  would  pay  it.  "  I  expect  to  take  care  of  all  iq 
paper." 

Q.  Do  you  know  whether  he  paid  it  or  not? — A.  He  has  not  paid  it  yet. 

Q.  Did  you  henr  any  further  conversation  between  him  and  Mr.  O'Neal  witi 
reference  to  it? — A.  No.  sir:  nothing  further  said.  He  was  in  the  bank  onlyi 
few  minutes. 

Thereupon  the  respondent  recalled  W.  J.  Hannah,  who  testified  as  f61]oiii 

Direct  examination  by  W.  A.  Blount,  Esq. : 

Q.  You  sjiid  you  were  connecte<l  with  the  American  Nntional  Bank :  what  wj 
your  connection.  Doctor,  during  the  summer? — ^A.  I  am  a  director  iu  the  hai 
and  nlao  a  member  of  the  finance  committee. 

Q.  Do  you  know  whether  or  not  Mr.  Greenhut  had  any  knowledge  of  tl 
mortgage  mnde  by  Mansfield  Moreno  in  connection  with  the  loan  or  indebteilD« 
of  Scarritt  Moreno  of  $13,000  to  the  American  National  Bank?— A.  Why.  I  kne 
it.     The  balance  knew  it :  I  do  not  jsee  why  he  did*  not  know  it :  it  was  before  n 

Q.  Before  whom? — A.  The  finance  committee. 

Q.  Who  wsis  tlio  finance  commit  tee? — A.  Mr.  Greenhut,  Mr.  McDavid.  M 
Covington,  and  myself,  nnd  John  Eagan. 

Q.  Did  Mr.  Greenhut,  as  a  member  of  the  finance  committee,  pass  upon  thi 
paper,  do  you  know? — A.  Yes,  sir. 

Q.  So  that  he  knew  of  the  loan  and  the  character  of  it? — ^A.  As  I  understai 
It,  sir. 

Q.  Do  you  know — not  as  you  understnnd.  but  do  you  recollect  as  to  wheth 
he  did  or  not? — A.  I  knew  he  was  present:  and  the  way  in  which  these  thinj 
are  done,  everj'  paper  is  handled,  and  Mr.  Greenhut  did  when  he  was  a  membi 
of  the  finance  committee — he  was  the  one  usually  that  handled  the  papers — f^i 
as  it  was  passed  around  the  table  one  would  check  and  the  other  would  cal 
and  I  see  no  reason  why 
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Q.  I>o  you  recollect  that  this  was  before  the  finance  committee,  when  Mr. 
Greenhut  was  present,  and  discussed? — ^A.  It  was,  sir. 
Q.  And  handled  by  him? — ^A.  He  was  there  several  times. 

Cross-9zamination  by  B.  C.  Tunison,  Esq. : 

Q.  Did  you  ever  see  that  mortgage? — ^A.  Yes,  sir;  I  saw  the  papers. 

Q.  Did  you  see  the  mortgage — the  $13,000  mortgage? — ^A.  Well,  It  is  all  in  a 
bundle;  yes;  it  is  all  done  up  together. 

Q.  Are  you  certain  that  you  saw  that  mortgage? — ^A.  Yes,  sir.  I  know  I 
saw  it. 

Respondent  rests. 

Thereupon  the  prosecution  called  in  rebuttal  Donald  Mcl>ellan.  who,  being 
duly  sworn,  testified  as  follows: 

Direct  examination  by  B.  C.  Tunison,  Esq.: 

Q.  Where  do  you  reside? — ^A    Pensacola. 

Q.  >\'hat  is  your  occupation? — A.  Reporter. 

Q.  Reporter  on  what  ptiper? — ^A.  The  News. 

Q.  How  long  have  you  been  engaged  as  a  reporter  on  the  News? — ^A.  About  18 
months. 

Q.  Mr.  McLellan,  do  you  remember  the  day  of  the  affray  between  Mr.  Green- 
hut  and  Mr.  O'Neal? — ^A.  I  do  not  recall  the  date,  but  it  was  on  Monday. 

Q.  You  do  recollect  the  occurrence,  do  you? — A.  Yes,  sir;  I  saw  nothing  of 
it,  though. 

Q.  Did  you,  shortly  after  the  occurrence,  call  upon  Mr.  O'Neal? — A.  Yes,  sir; 
I  sought  an  Interview  with  him. 

Q.  Where  was  he  at  that  time? — ^A.  In  his  office. 

Q.  Just  state  what  he  stated  to  you  there. — A.  He  did  no^  want  to  talk  at  all 
at  first,  and  said — I  told  him  what  I  wanted,  'o  get  his  statement  of  it  and  I  also 
wanted  to  see  Mr.  Greenhut,  too;  but  Mr.  O'Neal  says  that  he  was  coming  down 
the  street,  saw  Mr.  Greenhut  and  was  speaking  to  him,  and  the  lie  was  passed, 
and  he  struck  Mr.  Greenhut  and  Mr.  Greenhut  struck  him. 

Q.  Did  he.  or  not,  say  that  Mr.  Greenhut  called  him  a  liar? — A.  I  think  to  the 
best  of  my  recollection  tha^  the  He  was  passed:  I  think  that  is  what  he  said. 

Q.  Did  Mr.  O'Neal  say  anything  to  you  about  coming  from  a  fighting  family? 

Counsel  for  respondent  object  to  question. 

Q.  What  else  did  Mr.  O'Neal  say?  Mr.  McLellnn,  did  Mr.  O'Neal  say  to  you, 
as  you  recollect  it,  about  as  follows : 

(Counsel  for  respondent  object  to  witness  being  nsked  if  Mr.  O'Neal  said  so 
and  so.  but  that  he  must  be  asked  ns  to  what  he  did  stiy.) 

The  Court.  I  will  rule  with  you  in  this  case  on  this  occasion,  bu*^  my  recol- 
lection is  that  I  have  heard  nmny  a  hard  and  desperate  battle  right  on  that 
jWint,  counsel  on  the  one  side  insis  ing  that  counsel  on  the  other  should  use  the 
exact  word  which  had  been  Bi)oken. 

Q.  Mr.  Mcl^ellan,  shortly  after  that  occasion  you  made  a  statement  in  writing 
as  to  what  took  place,  dldn'r  you? — A.  Yes,  sir. 

Q.  Will  you  look  at  this  statement? 

(Counsel  for  respondent  object  to  witness  looking  at  paper  until  the  wl  ness 
has  developed  that  he  needs  the  writing  to  refresh  his  memory,  and  that  has 
not  been  developed ;  o'herwise  It  Is  the  act  of  another  party  and  not  i>erniis8lble 
for  the  witness  to  use.) 

Objection  overruled  and  exception  noted. 

Q.  You  wrote  this  statement,  did  you  not? — A.  Yes,  sir. 

Q.  Where  was  this  statement  made? — A.  At  your  ofllce. 

Q.  At  my  office?— A.  Yes.  sir. 

Q.  At  what  time? — A.  I  think  it  was  In  the  afternoon,  after  4  o'clock,  but 
what  day  I  can  not  recollect. 

Q.  Was  If  about  three  or  four  days  after  the  cutting? — A.  Yes,  sir. 

(Counsel  for  respondent  objects  to  counsel  for  prosecution  asking  witness  the 
specific  time  instead  of  letting  *he  witness  state  the  time.     He  can  ask  when.) 

Q.  How  long  after  the  cutting  did  you  make  this  statement? — A.  I  can  tell  you 
this  way.  It  was  the  day  when  Mr.  O'Neal  was  served  with  the  writ  of 
contempt. 

J,  Q.  In  this  statement  written  by  you,  Mr.  McLellan,  you  sjjy 

)' (Counsel  for  respondent  objects  to  counsel  for  prosecution  making  testimony 
6y  what  a  man  said  at  an  indefinite  time  after  the  occurrence.) 

The  CouBT.  It  is  a  very  common  thing  where  a  witness  for  any  cause  unknown 
to  counsel  that  calls  him  makes  a  statement  on  the  witness  stand  that  is  dlf- 
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ferent  from  the  statement  which  he  has  heretofore  made  to  counsel.  Counsel  im- 
mediately has  the  right  to  treat  him,  cross-examine,  and  present  him  the  paper 
made  and  aslc  him  if  be  did  not  say  thus  and  so  at  such  a  time  and  about  this 
statement  and  which  one  is  correct  and  which  one  is  not.  The  testimony  will 
only  be  admissible  in  that  way  and  for  that  purpose. 

Q.  Mr.  McLellan,  what  did  you  just  state  about  the  lie  passing? — ^A.  I  think 
he  said.  Mr.  O'Neal  said  ihe  lie  passed.  He  said  the  He  passed  and  then  fol- 
lowed that  up  by  saying,  "  He  called  me  a  liar,  and  yon  Imow  I  could  not  talse 
that." 

Q.  Well,  did  he  state  what  he  did  when  Mr.  Greenhut  called  him  a  liar?— A 
He  said  I  struck  him. 

Q.  Did  he  tell  you  what  it  was  about? — ^A.  He  said  it  was  a  business  matter. 
We  were  discussing  a  business  matter — ^matter  of  business,  and  I  would  not  care 
to  state  what  it  was  I  mentioned — I  says,  "  Did  the  suit  filed  Saturday  have 
anything  to  do  with  it?  "   and  he  hesitated  a  while  and  said  it  did. 

Cross-examination  by  W.  A.  Blount.  Esq. 

Q.  Your  business,  I  believe  you  say,  is  that  of  a  rejwrter? — A.  Yea  sir. 

Q.  Part  of  your  business  is  to  go  into  court  and  impeach  what  f)er8on8  hare 
said  by  saying  what  they  have  said  to  you,  is  it  not? — A.  What  is  tliat? 

Q.  It  is  part  of  your  business  to  go  into  court  and  impeach  what  fiersons  h.iTe 
said,  their  testimony,  by  saying  what  they  have  said  to  you — has  that  not  been 
your  practice  frequently  of  late? — No,  sir. 

Q.  Has  it  not  been  your  practice  to  go  Into  the  criminal  court  for  the  pur- 
pose of  contradicting  persons  by  saying  what  they  had  said  to  you  as  a  re- 
porter?— A.  Only  one. 

Q.  Upon  what  occasion  w^as  that? — ^A.  The  burglary  cases. 

Q.  Now,  why  was  it  just  now,  when  you  were  asked  by  Mr.  Tunisou  about 
the  lie,  and  he  asked  you  twice,  you  said  that  what  Mr.  O'Neal  said  was  the  lie 
imssed  and  did  not  say  anything  about  Mr.  0*Neal  saying  that  Mr.  Greeabut 
had  called  him  a  liar? — A.  Just  recalled  it. 

Q.  Why  was  it  at  that  time  you  simply  said  Mr.  O'Neal  SJiid  that  Mr.  Green- 
hut — that  he  struck  Greenhut  without  making  it  follow  the  fact  that  Mr.  Green- 
hut  had  called  Mr.  O'Neal  a  liar;  just  recalled  that? — A.  Yes,  sir;  Just  answered 
the  question. 

Q.  Did  Mr.  O'Neal  say  anything  to  you  about  this  matter  arising  out  of  the 
Scarritt  Moreno  bankruptcy  matter? — A.  He  did  not  mention  that.  Just  said— 
I  asked  him.  **  Did  the  suit  of  Saturday  have  anything  to  do  with  it?  "  and  he 
said,  *'  Yes  " :  but  he  did  not  say  that  for  publication. 

Q.  But  you  are  publishing  it  now,  are  you  not? — A.  Yes,  sir. 

Q.  How  did  Mr.  Tunison  hHpi)en  to  get  the  fact  from  you? — A.  I  understood 
this  writ  had  been  filed,  and  I  went  to  see  Mr.  Tunison  and  see  whether 

Q.  And  then  you  told  Mr.  Tunison  a  thing  which  had  not  been  given  you  for 
publication? — A.  No,  sir. 

Q.  You  did  not  know^  that  giving  it  to  Mr.  Tunison  was  publishing  it  did 
(you? — ^A.  No,  sir.     I  did  not  know  that  Mr.  Tunison  was  Mr.  Greenhut's  lawyt^r 

Q.  Why  did  you  go  to  him? — A.  I  w«s  told  he  had  it 

Q.  You  did  not  know  it,  then? — A.  Not  before  I  went  to  his  office. 

Q.  And  yet  when  this  wms  not  for  publication  the  first  officer  you  went  to  in 
connection  with  It  you  told  all  about  it — told  what  Mr.  O'Neal  had  told  you  was 
not  for  publication? — A.  I  was  talking  man  to  man. 

Q.  But.  Mr.  McLellnn,  when  5'ou  have  an  interview  with  a  man  and  he  tdlt 
you  that  it  is  n(»t  for  publication,  that  means  that  it  is  not  to  be  published,  does 
It  not? — A.  Yes,  sir. 

Q.  This  was  man  to  man.  you  say? — A.  Not  to  be  printed. 

.hereupon  the  proset'ution  recalled  A.  Greenhut,  who  testified  as  follows: 

Direct  examination  by  Mr.  A.  C  Tunison,  Esq. : 

Q.  How  much  paper  of  Scarritt  Moreno  and  Baars,  Dunwody  &  Co.,  upoo 
which  you  were  iiulorser,  did  the  American  National  Bank  have  at  the  time  of 
the  failure  of  Baars,  Dunwody  &  Co.? — A.  I  could  not  pay  exactly.  As  well  as  T 
can  remember,  I  think  only  pai>er  was  one  for  $500,  $750  of  Baars,  Dunwody  ft 
Co.  I  have  taken  that  up.  There  was  another  for  three  or  four  thousand, 
possibly  a  little  over,  of  Scarritt  Moreno's  paper  discounted  by  me  and  all  takea 
up,  and  then  there  was  thousands  of  dollars  of  other  papers  there. 

Q.  You  took  up  all  the  paper  of  Scarritt  Moreno  or  of  Baars,  Dunwody  &  Co. 
except  this  one  piece  of  paper  of  $1,500,  did  you  not? — ^A.  I  think  everythinf 
taken  up,  except  possibly  one  paper  of  $60. 
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Q.  Overdue  or  not?  All  the  other  paper  upon  which  you  were  liable  of  Baars, 
Danwody  &  Co.  or  Scarritt  Moreno,  except  this  $1,500  piece  of  paiier.  was  pro- 
vided for  by  you? — ^A.  Yes,  sir. 

Q.  Mr.  Greenhut,  why  didn't  you  pay  this  $1,500  payment? — A.  Because  I  did 
not  think  I  was  treated  right. 

Q.  Did  you  consult  your  attorney  about  that  $1,500  payment? — A.  Yes,  sir. 

Q.  Who  was  your  attorney? — ^A.  Mr.  W.  A.  Blount. 

Q.  Did  you  state  all  the  facts  bearing  on  that  paper  to  Mr.  W.  A.  Blount? — 
A.  I  think  I  did. 

Q.  Did  Mr.  W.  A.  Blount  prepare  the  plea  that  was  filed  in  that  case? — ^A.  I 
think  so;  he  sent  it  down  to  me. 

Being  hour  for  adjournment  for  noon  recess,  court  thereupon  adjourned  until 
3.30,  both  prosecution  and  respondent  having  closed  their  testimony. 

AFTERNOON    SESSION. 

Counsel  fob  prosecution.  May  it  please  your  honor,  there  were  two  witnesses 
that  the  prosecution  failed  to  present  this  morning  and  which  it  is  very  desirous 
of  now  putting  on  the  stand.    They  will  not  occupy  more  than  five  minutes. 

The  Court.  Very  well. 

Thereupon  the  prosecution  called  Lep.  Mayer,  who,  being  duly  sworn,  testified 
as  follows: 

Direct  examination  by  B.  C.  Tunison,  Esq. : 

Q.  Where  do  you  reside?— :A.  Pensacola,  Fla. 

Q.  Do  you  recollect  the  occasion  of  the  affray  between  Mr.  Greenhut  and  Mr. 
O'Neal? — ^A.  Yes,  sir;  I  recollect  it. 

Q.  Did  you  see  any  portion  of  it? — ^A.  No,  sir ;  I  did  not  see  any  portion  of  It. 

Q.  Did  you  see  Mr.  O'Neal  immediately  after  he  and  Mr.  Greenhut  were  sepa- 
rated?— A.  I  was  there. 

Q.  Did  you  see  the  knife  that  Mr.  O'Neal  had  in  his  hands?— A.  Yes,  sir;  I 
held  the  handle  of  the  knife  this  way. 

Q.  I  show  you  that  knife,  Mr.  Mayer;  is  that  the  knife  that  Mr.  O'Neal  held 
in  his  hands? — ^A.  No,  sir;  that  is  not  the  knife. 

Q.  What  kind  of  a  knife  did  Mr.  O'Neal  have  In  his  hands?— A.  It  was  a  sort 
of  bone-handle  knife. 

Q.  What  was  the  condition  of  the  blade  of  that  knife,  Mr.  Mayer?— A.  It 
looked  like  it  was  sharpened  freshly — sharpened  to  me.  Of  course,  I  got  hold 
of  the  handle  of  the  knife,  and  I  cut  myself. 

Q.  Mr.  Mayer,  did  you  have  the  knife  In  your  hands?— A.  I  held  Mr.  O'Neal's 
hand  and  tried  to  take  the  knife  out  of  h*s  hind,  but  I  could  not,  and  Mr.  Hyer 
came  up,  and  in  the  meantime  Mr.  Hyer  came  up  and  says,  **  Turn  loose,"  and 
they  turned  loose. 

Q.  They  turned  loose — who  do  you  mean  by  they? — A.  Mr.  O'Neal  turned  Mr, 
Greenhut. 

Q.  What  do  you  mean  by  "  they,"  then?— A.  Mr.  O'Neal  nnd  Mr.  Greenhut. 

Q.  Both  turned  loose.     Well,  now,  you  held  Mr.  O'Neal's  hand A.  I  was 

trying  to  take  the  knife  out. 

Q.  And  he  had  the  knife  in  his  hands.  Did  he  not  have  the  handle  inclosed 
in  his  hands? — A.  Yes,  sir ;  a  portion  of  it. 

Q.  And  you  saw  simply  a  portion  of  the  hnndle? — A.  Yes,  s'r. 

Q.  And  yet  you  are  able  to  swear  that  that  is  not  the  knife? — A.  Yes,  sir. 

Q.  You  can? — A.  I  can  swear  that  that  Is  not  the  knife  that  I  saw. 

Q.  And  yet  the  knife  that  you  saw  was  almost  entirely  inclosed  in  Mr.  CNeal's 
gripped  hand? — A.  I  could  see  the  top  of  it. 

Q.  That  is  all  you  saw? — A.  Yes,  sir. 

Q.  Saw  the  top  metal? — ^A.  Around  here;  this  portion  here  was  a  little  metal. 

Q.  This  Is  always  of  metal,  is  it  not? — A.  Yes.  sir. 

Q.  And  during  that  time  of  excitement  you  were  able  to  see  wliat  kind  of  a 
knife  he  had  clinched  In  his  hand? — A.  I  was  there  about  five  minutes. 

Q.  And  tried  to  hold  his  hands  for  five  minutes  and  wrenched  his  hands  and 
tried  to  get  it  loose? — ^A.  Yes,  sir;  tried  to  take  It  loose,  but  could  not  get  it 

loose. 
Thereupon  the  prosecution  called  one  A.  L.  Rett'ngger,  who,  being  duly  sworn, 

testified  as  follows : 
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Direct  examination  by  B.  C.  Tunison,  Esq. : 

Q.  Do  you  remember  the  occasion  of  the  affray  between  Mr.  O'Neal  and  Mr. 
Greenhut? — A.  Well,  I  saw  it  after  the  cutting  was  all  through  with — they  were 
clinched. 

Q.  Did  you  see  the  knife  that  Mr.  O'Neal  had  in  his  hands? — A.  He  walked 
right  by  me — he  walked  right  by  me  with  the  knife  in  his  hands. 

Q.  Did  you  see  the  knife  in  his  hands? — ^A.  I  Siiw  a  portion  of  it:  did  not  see 
the  whole  knife  and  blade. 

Q.  Did  you  see  a  portion  of  the  handle  of  the  knife? — ^A.  About  the  ear  of 
the  knife. 

Q.  Is  that  the  knife,  sir  [exhibiting  to  witness  knife]?— A.  That  don't  loot 
like  it.  It  looked  to  be  a  very  bright  blade  and  the  handle  looked  to  be  elttier 
pearl  or  white  horn. 

Q.  Was  the  blade A.  It  was  a  slender  blade. 

No  cross-examination. 

Thereupon  the  respondent  called  in  rebuttal  one  A.  M.  Hyer.  who,  being  duly 
sworn,  testified  as  follows: 

Direct  examination  by  W.  A.  Blount,  Ksq. : 

Q.  Were  jou  present  at  the  time  of  this  affray  which  has  been  testified  to 
between  Mr.  O'Neal  and  Mr.  Greenhut? — A.  I  was  there  at  the  wind  up,  sir. 

Q.  Did  you  see  the  knife  that  Mr.  O'Neal  had? — A.  I  saw  the  blade;  yes,  sir. 

Q.  Did  you  see  It  at  the  time  that  Mr,  Mayer  was  trying  to  take  it  away? — 
A.  I  saw  the  blade  of  it 

Q.  Was  it  so  held  that  you  could  see  anything  but  the  blade? — A.  I  could  not. 

No  cross-examination. 

Counsel  fob  Prosecution.  It  has  been  agreed  between  counsel  that  the  case 
shall  be  submitted  without  argument 

The  Court.  In  that  event,  then,  the  court  will  render  its  decision  at  10  o'ek>ck 
to-morrow  a.  m. 

morning  session,  DECEMBER  9,  1902. 

By  the  JudOe.  In  the  matter  of  the  rule  on  W.  C.  O'Neal,  to  show  cause  why 
he  should  not  be  punished  for  contempt  upon  the  statements  set  forth  in  the 
rule  of  contempt  and  affidavit  of  A.  Greenhut  thereto  atached,  the  court  in 
going  over  the  affidavit  and  the  answer  of  the  respondent,  and  considering 
carefully  the  testimony  which  was  given  yesterday,  has  come  to  the  following 
conclusion : 

The  charges  set  out  in  the  affidavit  made  by  Mr.  Greenhut  so  far  as  they 
relnte  to  the  Interference  with  an  officer  of  this  court  are  concerned,  are  In 
substance  as  follows: 

Mr.  Greenhut  alleges  in  his  affidavit  that  he  was  the  trustee  in  the  bank- 
ruptcy matter  of  Scarrltt  Moreno ;  that  he  had  filed  a  bill  against  the  American 
National  Bank  et  al.,  of  which  the  respondent  O'Neal  was  president:  the  blU 
was  filed  on  Saturday,  October  18,  of  this  year,  1902;  he  alleges  that  on  Octo- 
ber 20 — Mondny  following  that  day — the  respondent  assaulted  him  because,  as 
an  officer  of  this  court  he  had  Instituted  the  suit  aforesaid. 

He  alleges  that  the  assault  was  made  to  Interfere  and  prevent  him  from  per- 
forming the  duties  as  such  officer,  and  that  such  assault  did  Interfere  with  him. 
as  such  officer,  In  the  performance  of  such  duties. 

The  resiKmdeiit,  by  his  answer,  admits  that  he  knew  Mr.  Greenhut  was  trustee 
In  the  bankruptcy  estate  of  Scarrltt  Moreno.  This  was  further  established  by 
the  record  which  was  put  in  evidence.  He  admits  that  he  knew  the  bill  recited 
in  Mr.  Greeuhut's  affidavit  had  been  filed  against  his  bank,  and  he  alleges, 
further,  that  Mr.  Greenhut  knew  said  bill  to  be  in  fraud  of  the  bank. 

He  admits  that  he  went  to  the  office  of  the  officer  of  this  court,  Mr.  Greenhut. 
to  reproach  him  for  having  brought  the  suit  mentiooed,  and  he  asserts  that  he 
did  reproach  him  for  bringing  the  said  suit,  and  he  asserts  that  Mr.  Greenhut 
knew  when  the  suit  was  brought  that  there  was  no  foundation  therefor. 

Up  to  this  i)oint  in  the  matter  there  is  little  conflict  in  the  statements  of 
either  party,  but  from  this  point  on  the  statements  of  the  affiant,  Greenhut  and 
the  resix)ndont.  O'Neal,  do  not  agree.  Mr.  O'Neal  interpolates  into  his  answer 
something  about  another  suit  which  the  bank  had  brought  against  Mr.  Greenhut 
and  that  i>art  of  the  con^  ersation  which  he  had  with  Mr.  Greenhut  was  in  regard 
to  that  suit  This  Mr.  Greenhut  denies.  Mr.  O'Neal  says,  however,  that  the 
principal  conversation  that  he  had  on  that  occasion  with  Mr.  Greenhut  was  in 
regard  to  the  other  suit  which  had  been  just  brought  on  Saturday,  the  ISth, 
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and  not  as  to  the  suit  that  had  been  brought  a  month  or  two  before  by  the 
bank  against  Mr.  Greenhut  From  this  point  on  there  is  a  direct  and  positive 
contradiction  by  the  affiant  and  by  the  respondent  in  most  of  that  that  is  im- 
portant and  critical  in  this  case,  and  the  court  is  compelled,  in  deciding  the 
case,  to  say  who  is  stating  the  truth  about  it.  From  that  position  there  is  no 
escape. 

Mr.  Greenhut  says,  in  a  general  way — without  reading  his  statement  or  fol- 
lowing his  testimony — that  after  a  conversation  with  himself  and  O'Neal  alK)ut 
this  transaction,  that  0*Neal  made  some  remark  and  they  had  some  words 
passed  which  were  not  pleasant  and  that  Mr.  O'Neal  started  to  the  door  and 
t&at  he,  without  thinking  or  suspicloning  any  trouble,  started  after  him  and 
within  a  short  distance  of  him;  that  suddenly,  and  without  warning  or  anj' 
suspicion,  that  Mr.  O'Neal  turne<!  with  a  knif:»  and  assaulted  him,  cutting  him 
in  tlie  wf»y  shown  to  the  court,  which  was  a  very  serious  way.  I  do  not  care 
to  say  much  about  It  further  than  this,  that  It  seems  to  tho  court  that  it  was 
the  merest  accident  in  the  world  that  Mr.  Greenhut's  life  was  not  taken  and 
that  he  was  not  forever  i)revent(xl  from  appearing  in  this  court  to — or  any- 
where else  to-— attend  to  any  duties  whatever. 

Mr.  O'Neal  Fays  that  they  had  some  words;  that  perhaps  In  this  couneition 
it  would  be  fairer  to  Mr.  O'Neal  to  read  what  he  swears  to  In  his  answer : 
When  the  respondent  UirncHl  to  leave  the  oflice  and  when  he  had  nearly  reachc'd 
the  d(H)r,  he  turned  and  said  to  (ireenhut,  *'  Well,  you  knaw  you  lied  nlmut  the 
Moreno  acceptance,  for  you  said  that  you  would  iwiy  it,"  the  Moreno  acceptance 
being  the  negotiable  paper  hereinbefore  mentioned.  As  the  resjwndent  turned, 
saying  this,  he  noticetl  that  the  said  Greenhut  was  following  him,  and,  as  ho 
said  It,  the  said  Greenhut,  who  was  short  stout,  heavily  built,  and  apparently 
much  more  muscular  than  respondent,  struck  the  respondent,  who  Is  thin  and 
feeble,  and  forced  him  against  the  railing  in  said  office.  That  respondent 
shoved  the  said  Greenhut  a  little  away  from  him,  but  he,  the  said  Greenhut, 
instantly  recovered  and  rushed  at  respondent  with  his  arm  uplifted  to  strike, 
when  respondent  drew  from  his  pocket  a  small  pocketknlfe  and  opened  It  in 
order  to  protect  himself,  and  upon  said  Greenhut  rushing  again  upon  him,  cut 
him  therewith,  while  the  said  Greenhut  was  still  following  and  endeavoring 
to  strike  Mm. 

That  it  Is  not  true  that  the  respondent  at  any  time  said  to  the  said  Greenhut 
that  he,  respondent,  would  settle  the  matter,  but  the  facts  are  as  hereinbefore 
stated. 

Taking  the  respondent's  own  statement  as  true,  the  courj:  holds  as  a  matter 
of  law  that  the  cutting  was  entirely  unjustifiable. 

It  is  a  recognized  rule  of  law  by  everybody  who  knows  any  law  that  In  order 
to  juBtlty  anyone  with  an  assault  with  a  deadly  weai)on  they  must  first  retreat 
as  far  as  they  can  get  when  assaulted,  and  when  they  can  go  no  farther.  If  their 
assailant  has  something  which  Is  likely  to  endanger  their  life  or  do  them  great 
bodily  harm,  as  I  remember  the  language,  only  then  are  they  entitled  to  assault 
anyone  with  a  knife,  pistol,  or  any  weapon  for  self-protection.  Otherwise,  if 
there  is  an  opportunity  to  flee  they  must  go,  and  if  they  do  not.  and  stand  and 
what  is  commonly  called  fight,  and  thej'  injure  their  assailant,  they  are  re- 
sonsible  therefor.  The  testimony  of  both  parties  here  says  that  the  office  door 
was  open;  the  testimony  of  both  parties  places  Mr.  O'Neal  so  that  he  could 
have  leaped  out  of  the  office  instantly  and  gotten  out  of  Mr.  Greenhut's  way, 
in  case  Mr.  O'Neal's  story  is  correct.  He  did  not  do  so,  according  t(»  his  own 
statement,  but  according  to  his  own  statement  says  that  he  would  not  tight 
in  the  office,  but  if  he  would  come  into  the  street  he  would  fight.  But  Mr. 
Greenhut,  as  I  have  said,  contradicts  Mr.  O'Neal  flatly  and  Mr.  O'Neal  contra- 
dicts Mr.  Greenhut  flatly,  and  in  dls]>osing  of  this  case  the  court  must  decide 
between  them.  There  Is  no  escape  from  that  duty.  uni)leasant  as  It  may  be, 
and  the  court  takes  it  up  in  this  way.  1^'irst,  as  to  the  reasonableness  of  the 
assault.  Taking  ordinary  men  having  such  an  altercation  as  Mr.  O'Neal  says 
they  had,  ordinary  men,  what  would  be  the  natural  effect  of  such  a  couversaticm 
in  an  office  between  two  menV  Would  the  one  man,  Greenhut,  who  was  affronted 
and  insulted,  strike  his  assailant  quickly  in  the  face  for  the  insult,  or  would 
he  follow  him  and  attempt  to  strike  him  in  the  back?  If  he  were  such  a  power- 
ful and  muscular  man  and  did  attempt  to  follow  and  strike,  would  that  attenii)t 
have  no  more  effect  upon  Mr.  O'Neal  than  the  red  spots  sworn  to  upon  the  side 
by  Dr.  Hannah?    That  is  one  way  that  the  court  looks  at  it. 

Leaving  the  testimony  of  the  two  men  out  of  the  question  and  looking  at 
the  reasonableness  of  the  situation,  next  take  the  two  testimonies.     The  one 
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tells  one  story  and  the  other  the  other.  What  must  be  done  under  thoee  cir- 
cumstances? No  Hving  witness  testified  to  what  he  saw  except  the  two  parties. 
The  court  must  dispose  of  the  truth  or  falsity  of  those  statements  upon  their 
sworn  testimony  and  what  additional  light  it  can  get,  and  in  that  connectioD 
it  turns  to  the  record  and  character  of  the  two  men  for  peace  and  good  order 
and  quiet.  Eight  or  ten  or  a  dozen  of  the  best  citizens  of  Pensacola  appeared 
and  testified,  or  it  was  admitted  upon  the  part  of  the  respondent  that  thej 
would  so  testify,  and  their  testimony  was  waived,  that  Mr.  Greenhut  was  a  gen- 
tleman of  quiet,  peace,  and  good  order ;  in  truth,  at  this  hearing  no  intimation 
was  made,  no  attempt  was  made  to  intimate,  that  Mr.  Greenhut  had  ever  had 
a  quarrel,  wordy  quarrel  even,  with  any  living  person.  On  the  other  band, 
the  record  of  Mr.  O'Neal,  as  shown,  was  not  of  that  character:  I  do  not  care 
to  go  over  it. 

It  is  not  a  pleasant  taslc  and  I  won't  review  it  particularly,  but  simply  refer 
to  it  as  a  fact  that,  taking  the  record  of  Mr.  O'Neal  on  the  one  hand,  showing 
his  character  and  disposition  and  troubles  that  he  has  had  in  different  places 
and  the  utter  absence  of  everything  of  that  character  as  regards  Mr.  Greenhut 
on  the  other,  the  court  is  compelled,  in  the  direct  conflict  of  testimony  between 
the  two  men,  to  say  that  is  believes  Mr.  Greenhut's  story  of  this  controversy 
and  Is  compelled  to  disbelieve  the  story  told  by  Mr.  O'Neal.  So  mucb  for  the 
reasons  for  the  finding. 

I  want  to  say,  further,  that  in  disiK)sing  of  this  case  the  court  has  no  inten- 
tion to  interfere  or  in  any  way  usurp  the  jurisdiction  of  the  authority  or  action 
of  any  tribunal  that  may  look  to  the  matter  between  the  State  and  Mr.  O'NeaL 
The  action  that  the  court  will  take  and  feels  compelled  to  take  will  only  be  sodi 
action  as  Is  necessary  for  the  interference  by  Mr.  O'Neal  with  the  duties  of  an 
officer  of  this  court.  The  sentence  of  the  court  will  be  in  the  matter  that 
Mr.  O'Neal  will  be  confined  in  the  county  jail  of  this  county  for  the  term  of 
60  days. 

Counsel  fob  Respondent.  Tour  honor  will,  I  assume,  suspend  the  execution 
of  that  sentence  for  a  half  hour,  in  which  we  can  present  to  the  court  tlie  iwipers 
necessary  for  the  perfection  of  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States. 

Counsel  fob  Pbosecutton.  I  would  like  to  raise  the  question,  in  the  first  place, 
as  to  whether  that  a  writ  of  error  in  the  matter  of  contempt  does  not  He,  and, 
secondly,  that  even  If  it  did  lie  there  is  no  such  thing  as  a  supersedeas  in  a  con- 
tempt proceeding. 

The  Coubt.  I  will  give  Mr.  Blount  an  opportunity  to  make  a  hearing.  I  wi^ 
to  say  here,  in  regard  to  supersedeas,  that  while  I  have  granted  three  or  four, 
perhaps,  in  13  years  I  have  always  granted  them  on  my  own  judgment — noi 
where  they  were  asked  for  in  every  instance,  but  where  there  was  any  ground 
to  contend  that  there  was  a  question  of  law  involved.  There  was  one  in  Dallas, 
Tex.,  that  I  granted  on  my  own  motion  without  being  asked  for  it,  because 
there  was  such  a  question  of  law.  In  99  out  of  100  cases  in  which  they  arp 
asked  there  is  no  question  of  law,  there  is  no  question  of  law  left  which  has 
not  been  disposed  of,  and  the  purposes  would  not  further  the  ends  of  justice. 

In  the  case  at  bar  that  question  must  be  disposed  of  in  the  same  way:  if 
upon  looking  over  these  decisions  the  court  is  of  the  conclusion  that  there  is*  as 
counsel  has  very  properly  put  it  a  reasonable  doubt  in  the  mind  of  tlie  couit. 
a  donbt  which  tnkes  hold  of  the  court's  mind  at  all  for  the  Supreme  Court  to 
go  on,  a  supersedns  will  be  granted.  It  will  only  be  refused  in  this  case  and 
in  other  cases  when  there  is  nothing  for  tlie  court  to  pass  upon  at  all.  That  Is 
all  I  can  say  at  present,  and  if  the  court  makes  an  error  it  can  be  readily 
corrected. 

Cou.xsKL  FOR  Ri-:uspondent.  Will  your  honor  be  here  at  half  past  3?  I  would 
like  to  present  an  oral  argument  on  the  question,  i)erhap& 

The  Court.  I  desire  to  Icxik  at  the  cases  in  my  room  and  read  just  w^hnt  the 
court,  the  Supreme  Court,  has  said.  The  court  likes  to  read  it  itself  and  think 
about  it  and  look  at  it.  I  have  no  objection  to  hearing  counsel's  views  of  It. 
but  the  court  makes  up  its  own  idea,  and  can  understand  it  better  when  It  readst 
the  cases  itself. 

Court  thereui>on  tm)k  a  recess  till  3.30  p.  ni. 

AFTKRNOON    SESSION. 

The  Court.  This  t)eing  an  unusual  case.  :«nd  so  far  as  I  know  this  particular 
proiwsitinn  of  law  never  having  been  d€»cided,  and  the  counsel  very  prc^ierly 
voiced  the  iwsition  of  the  court  before  adjournment  that  the  court   had  no 
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personal  feeling,  uo  desire  to  oppress  anyone  illegally  nor  to  imprison  anyone 
illegally,  I  have  no  besltatioii  in  saying  tliat  if  Mr.  O'Neal  went  to  Jail  for  00 
days  and  about  that  time  or  subsequently  the  Supreme  Court  should  reverse  my 
action,  the  effect  would  not  be  good  in  any  sense  on  the  community,  and  this 
court  would  feel  very  much  chagrined — exceedingly  so — no  hesitation  in  saying 
so.  I  will  avoid  being  placed  in  that  position  with  a  great  deal  of  care.  On  the 
other  hand,  if  the  case  goes  up  and  the  Supreme  Court  should  affirm  my  action, 
then  all  criticism  of  this  court's  action  is  effectually  disposed  of  when  the  highest 
tribunal  has  passed  upon  the  action  of  this  court.  Those  are,  perhaps,  in  a 
measure,  personal,  but  they  are  sufficient  to  the  court  to  be  worthy  of  mention. 
Much  more  important,  I  judge,  is  the  fact  there  ought  to  be  a  ruling  of  that  codrt 
upon  this  statute,  and  I  really  have  decided,  without  any  further  discussion  of 
the  case,  to  allow  the  appeal,  and  allowing  the  appeal  will  allow  the  supersedeas 
bond  until  the  bill  is  disposed  of  or  until  it  is  dismissed  or  whatever  course 
counsel  representing  the  court  may  deem  best  to  take,  and  that  will  be  the 
course  without  any  further  delay  or  discussion  of  the  matter  and  for  the  reasons 
which  I  have  assigned. 

It  is  needless  to  say  that  after  my  action  in  this  case  has  been  disposed  of, 
there  will  be  no  more  supersedeas  cases  In  similar  cases  while  I  sit  here,  and 
never  having  had  a  case  like  this,  I  have  concluded  to  make  this  exception  now 
and  will  allow  the  appeal  and  will  allow  a  supersedeas  bond.  The  court,  under 
the  circumstances,  has  no  anxiety  about  Mr,  O'Neal's  going  away,  and  a  bond 
of  $1,000  will  answer  the  purpose. 

Counsel  fob  Respondent.  The  court  will  make  an  order  allowing  15  days  in 
which  to  present  a  bill  of  exceptions? 

The  CorBT.  Certainly. 


House  of  Representatives,  January  13^  1905, 

[Congressional  Reoorjd,  volume  39,  part  1,  pages  806  to  820.] 
ARTICLES  OF  IMPEACHMENT  DEBATED  IN  HOUSE. 

Mr.  Palmer.  Mr.  Speaker,  I  yield  such  time  as  he  may  desire  to 
the  gentleman  from  Alassachusetts  [Mr.  Powers].  Before  he  begins 
I  would  like  to  inquire  how  much  time  has  been  consumed  on  the 
other  side  and  how  much  time  has  been  consumed  on  this  side. 

The  Speaker  pro  tempore.  The  gentleman  from  Maine  [Mr.  Little- 
field]  has  consumed  4  hours  and  25  minutes,  and  the  gentleman  from 
Pennsylvania  [Mr.  Palmer]  has  consumed  1  hour  and  40  minutes. 

Mr.  Powers  of  Massachusetts.  Mr.  Speaker,  this  House  has  been 
entertained  and  instructed  by  two  very  able  speeches.  One  was 
made  by  my  friend  the  gentleman  from  Pennsylvania  [Mr.  Palmer] 
and  the  other  by  my  friend  the  gentleman  from  Maine  [Mr.  Little- 
field].  The  former  filled  for  years  with  credit  and  distinction  the 
great  office  of  attorney  general  for  the  Commonwealth  of  Pennsyl- 
vania, and  the  other  gentleman  filled  with  equal  honor  and  distinc- 
tion the  great  office  of  attorney  general  in  his  own  State.  These 
gentlemen  have  carefully  studied  the  evidence  before  the  House  in 
this  impeachment  proceeding,  and  it  is  entirely  evident  from  the 
speeches  that  they  nave  made  that  they  have  reached  diametrically 
opposite  conclusions  upon  all  the  articles  but  three.  I  am  reminded 
of  the  story  that  they  tell  of  the  jury  that  came  in  and  reported  a 
disagreement.  The  court  criticized  the  jury,  saying  that  they  ought 
to  agree;  that  there  had  been  a  careful  trial.  The  foreman  then  arose 
and  said,  ^'  Your  honor,  how  can  you  expect  this  jury  to  agree  upon  the 
evidence  when  the  opposing  lawyers  who  have  given  months  of  study 
to  the  question  could  not  agree  upon  the  evidence?''     So  I  say,  Afr, 
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Direct  examination  by  B.  C.  Tun i son,  Esq. : 

Q.  Do  you  remember  the  occasion  of  the  affray  between  Mr.  O'Neal  and  Mr. 
Greenhnt? — A.  Well,  I  saw  it  after  the  cutting  was  all  through  with — they  were 
clinched. 

Q.  Did  you  see  the  knife  that  Mr.  CNenl  had  In  his  hands? — ^A.  He  walked 
right  by  me — he  walked  right  by  me  with  the  knife  in  his  hands. 

Q.  Did  you  see  the  knife  in  his  hands? — ^A.  I  sjiw  a  portion  of  it;  did  not  see 
the  whole  knife  and  blade. 

Q.  Did  you  see  a  i)ortion  of  the  handle  of  the  knife? — A.  About  the  ear  of 
the  knife. 

Q.  Is  that  the  knife,  sir  [exhibiting  to  witness  knlfel? — A.  That  don't  look 
like  it.  It  looked  to  be  a  very  bright  blade  and  the  handle  looked  to  be  either 
pearl  or  white  horn. 

Q.  Was  the  blade A.  It  was  a  slender  blade. 

No  cross-examination. 

Thereupon  the  respondent  called  In  rebuttal  one  A.  M.  Hyer,  who,  being  duly 
sworn,  testified  as  follows : 

Direct  examination  by  W.  A.  Blount,  Ksq. : 

Q.  Were  you  present  at  the  time  of  this  affray  which  has  been  testified  to 
between  Mr.  O'Neal  and  Mr.  Greenhnt? — A.  I  was  there  at  the  wind  up.  sir. 

Q.  Did  you  see  the  knife  that  Mr.  O'Neal  had? — A.  I  saw  the  blade;  yes.  sir. 

Q.  Did  you  see  it  at  the  time  that  Mr.  Mayer  was  trying  to  take  it  away? — 
A.  I  saw  the  blade  of  it. 

Q.  Was  it  so  held  that  you  could  see  anything  but  the  blade? — ^A.  I  could  not. 

No  crosft-ezaminatlon. 

Counsel  for  Prosecution.  It  has  been  agreed  between  counsel  that  the  case 
shall  be  submitted  without  argument 

The  Court.  In  that  event,  then,  the  court  will  render  its  decision  at  10  o'clock 
to-morrow  a.  m. 

MORNING  SESSION,  DECEMBER  0,   1902. 

By  the  Judge.  In  the  matter  of  the  rule  on  W.  C.  O'Neal,  to  show  cause  why 
he  shouM  not  be  punished  for  contempt  upon  the  statements  set  forth  in  the 
rule  of  contempt  and  affidavit  of  A.  Greenhut  thereto  atached,  the  court.  In 
going  over  the  aftldavit  and  the  answ^er  of  the  respondent,  and  considering 
carefully  the  testimony  which  was  given  yesterday,  has  come  to  the  following 
conclusion  : 

The  charges  set  out  in  the  affidavit  made  by  Mr.  Greenhut  so  far  as  they 
relate  to  the  interference  with  an  officer  of  this  court  are  concerned,  are  In 
substance  as  follows: 

Mr.  Greenhut  alleges  in  his  affidavit  that  he  was  the  trustee  in  the  bank- 
ruptcy matter  of  Scarrltt  Moreno :  that  he  had  filed  a  bill  against  the  American 
National  Bank  et  al.,  of  which  the  respondent  O'Neal  was  president;  the  bill 
was  filed  on  Saturday,  October  18,  of  this  year,  1902;  he  alleges  that  on  Octo- 
ber 20 — Monday  following  that  day — the  respondent  assaulted  him  because,  as 
an  officer  of  this  court,  he  had  instituted  the  suit  aforesaid. 

He  alleges  that  the  assault  was  made  to  interfere  and  prevent  him  from  per- 
forming the  duties  as  such  officer,  and  that  such  assault  did  interfere  with  him, 
as  such  officer,  in  the  perfonnance  of  such  duties. 

The  resiK>ndent.  by  his  answer,  admits  that  he  knew  Mr.  Greenhut  was  trustee 
in  the  bankruptcy  estate  of  Scarrltt  Moreno.  This  was  further  estJi Wished  by 
the  record  which  was  put  in  evidence.  He  admits  that  he  knew  the  bill  recited 
in  Mr.  Greenhut's  affidavit  had  been  filed  against  his  bank,  and  he  alleges, 
further,  that  Mr.  Greenhnt  knew  said  bill  to  be  in  fraud  of  the  bank. 

He  admits  that  he  went  to  the  office  of  the  officer  of  this  court,  Mr.  Greenhut, 
to  reproach  him  for  having  brought  the  suit  mentioned,  and  he  asserts  that  he 
did  reproach  him  for  bringing  the  said  suit,  and  he  asserts  that  Mr.  Greenhut 
knew  when  the  suit  was  brought  that  there  was  no  foundation  therefor. 

Up  to  this  ix)lnt  iii  the  matter  there  is  little  conflict  in  the  statements  of 
either  party,  but  from  this  point  on  the  statements  of  the  affiant,  Greenhut  and 
the  respondent,  O'Neal,  do  not  agree.  Mr.  O'Neal  interpolates  into  his  answer 
something  about  another  suit  which  the  bank  had  brought  against  Mr.  Greenhut 
and  that  part  of  the  conversation  which  he  had  with  Mr.  Greenhut  was  in  regard 
to  that  suit.  This  Mr.  Greenhut  denies.  Mr.  O'Neal  says,  however,  that  the 
principal  conversation  that  he  had  on  that  occasion  with  Mr.  Greenhut  was  in 
regard  to  the  other  suit  which  had  been  just  brought  on  Saturday,  the  18th, 
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and  not  as  to  the  suit  that  bad  been  brought  a  month  or  two  before  by  the 
bank  against  Mr.  Greenhut.  From  this  point  on  there  is  a  direct  and  positive 
contradiction  by  the  affiant  and  by  the  respondent  in  most  of  that  that  is  im- 
portant and  critical  in  this  case,  and  the  court  is  compelled,  in  deciding  the 
case,  to  say  who  is  stating  the  truth  about  it.  From  that  t>ositlon  there  is  no 
escape. 

Mr.  Greenhut  says,  in  a  general  way — without  i*eading  his  statement  or  fol- 
lowing his  testimony — that  after  a  conversation  with  himself  and  O'Neal  about 
this  transaction,  that  O'Neal  made  some  remark  and  they  had  some  words 
passed  which  were  not  pleasant  and  that  Mr.  O'Neal  started  to  the  door  and 
that  he,  without  thinking  or  suspicioning  any  trouble,  started  after  him  and 
within  a  short  distance  of  him;  that  suddenly,  and  without  warning  or  any 
suspicion,  that  ^Ir.  O'Neal  turned  with  a  knif?  and  assaulted  him,  cutting  him 
in  the  wwy  shown  to  the  court,  which  was  a  very  serious  way.  I  do  not  care 
to  s:»y  much  al)out  it  further  than  this,  that  it  seems  to  the  court  that  it  was 
the  merest  accident  in  the  world  that  Mr.  Greenhut's  life  was  not  taken  and 
that  he  was  not  forever  prevented  from  appearing  in  this  court  to — or  any- 
where else  to—attend  to  any  duties  whatever. 

Mr.  O'Neal  Fays  that  they  had  some  words;  that  i)erhaps  in  this  connection 
it  would  be  fairer  to  Mr.  O'Neal  to  rend  what  he  swears  to  In  his  answer: 
When  the  resi)ondent  lurned  to  leave  the  office  and  when  he  had  nearly  reachini 
the  dfM>r,  he  turned  and  said  to  Greenhut,  "  Well,  you  knuw  you  lied  jiboiit  the 
Moreno  acceptance,  for  you  said  that  you  would  pay  it."  the  Moreno  ac».eptance 
being  the  negotiable  paper  hereinbefore  mentioned.  As  the  respondent  turned, 
saying  this,  he  notice<l  thnt  the  said  Greenhut  was  following  him,  and,  as  he 
said  it.  the  said  Greenhut.  who  was  short,  stout,  heavily  built,  and  apparently 
much  more  muscular  than  respondent,  struck  the  respondent,  who  Is  thin  and 
feeble,  and  forced  him  against  the  railing  in  said  office.  That  respondent 
shoTed  the  said  Greenhut  a  little  away  from  him,  but  he,  the  said  Greenhut, 
instantly  recovered  and  rushed  at  respondent  with  his  arm  uplifted  to  strike, 
when  respondent  drew  from  his  pocket  a  small  pocketknlfe  and  opened  It  in 
order  to  protect  himself,  and  upon  said  Greenhut  rushing  again  upon  him,  cut 
him  therewith,  while  the  said  Greenhut  was  still  following  and  endeavoring 
to  strike  blm. 

That  It  Is  not  true  that  the  respondent  at  any  time  said  to  the  sjild  Greenhut 
that  he,  respondent,  would  settle  the  matter,  but  the  facts  are  as  "hereinbefore 
stated. 

Taking  the  respondent's  own  statement  as  true,  the  courj:  holds  as  a  matter 
of  law  that  the  cutting  was  entirely  unjustifiable. 

It  is  a  recognized  rule  of  law  by  everybody  who  knows  any  law  that  in  order 
to  Justlty  anyone  with  an  assiiult  with  a  deadly  weapon  they  must  first  retreat 
as  far  as  they  can  get  when  assaulted,  and  when  they  can  go  no  farther.  If  their 
assailant  has  something  which  Is  likely  to  endanger  their  life  or  do  them  great 
bodily  harm,  as  I  remember  the  language,  only  then  are  they  entitled  to  assault 
anyone  with  a  knife,  pistol,  or  any  weapon  for  self-protection.  Otherwise,  if 
there  is  an  opportunity  to  flee  they  must  go,  and  if  they  do  not,  and  stand  and 
what  is  commonly  called  fight,  and  they  injure  their  assailant,  they  are  re- 
sonsible  therefor.  The  testimony  of  both  parties  here  says  that  the  office  door 
was  open;  the  testimony  of  both  parties  places  Mr.  O'Neal  so  that  he  could 
have  leaped  out  of  the  office  instantly  and  gotten  out  of  Mr.  Greenhut's  way, 
in  case  Mr.  O'Neal's  story  Is  correct.  He  did  not  do  so,  according  to  his  own 
statement,  but  according  to  his  own  statement  says  that  he  would  not  fight 
in  the  office,  but  If  he  would  come  Into  the  street  he  would  fight.  But  Mr. 
Greenhut,  as  I  have  said,  contradicts  Mr.  O'Neal  flatly  and  Mr.  O'Neal  contra- 
dicts Mr.  Greenhut  flatly,  and  in  disposing  of  this  case  the  court  must  decide 
between  them.  There  Is  no  escai)e  from  that  duty,  unpleasant  as  It  may  be, 
and  the  court  takes  It  up  in  this  way.  First,  as  to  the  reasonableness  of  the 
assault.  Taking  ordinary  men  having  such  an  altercation  as  Mr.  O'Neal  says 
they  had,  ordinary  men,  what  would  be  the  natural  eflFect  of  such  a  conversation 
in  an  office  between  two  men?  Would  the  one  man,  (ireenhut,  who  was  affronted 
and  Insulted,  strike  his  assailant  quickly  In  the  face  for  the  insult,  or  would 
he  follow  him  and  attempt  to  strike  him  in  the  backV  If  he  were  such  a  i)owcr- 
fnl  and  muscular  man  and  did  attempt  to  follow  and  strike,  would  thnt  attenijjt 
have  no  more  effect  upon  Mr.  O'Neal  than  the  red  spots  sworn  to  uiH)n  the  side 
by  Dr.  Hannah?    That  Is  one  way  that  the  court  looks  at  it. 

lieaving  the  testimony  of  the  two  men  out  of  the  question  and  looking  at 
the  reasonableness  of  the  situation,  next  take  the  two  testimonies.     The  one 
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'Speaker,  that  when  these  two  distinguished  gentlemen  reach  diamet- 
rically opposite  conclusions  it  is  well  for  us  to  undertake  to  detemrine 
for  ourselves  what  this  case  really  is.  I  regret,  Mr.  Speaker,  that  the 
-gentlemen  who  have  spoken  to  this  House  have  sho^^Ti  a  little  too 
much  zeal  and  a  little  too  much  partisan  spirit  in  the  discussion  of  a 
great  judicial  question.  I  can  not  but  feel  that  this  House  under  the 
debate,  so  far  as  it  has  proceeded,  has  proceeded  under  a  miscon- 
ception of  its  present  duty.  Now,  what  are  we  considering  at  this 
'  time  ?  We  are  certainly  not  considering  the  question  whether  Judge 
Swayne  ought  to  be  impeached,  because  we  have  considered  that 
question  already  and  we  have  voted  upon  it,  and  this  House  stands 
committed  to  the  proposition  that  Judge  Swayne  ought  to  be  im- 
"peached.  Why,  Mr.  Speaker,  on  the  13th  day  of  December,  after 
debate,  after  careful  examination  of  the  evidence — and  the  evidence 
'  before  the  House  at  that  time  was  exactly  the  same  evidence  which 
is  before  the  House  at  the  present  time — the  House  reached  the  con- 
clusion that  the  resolution  of  impeachment  ought  to  be  voted,  and 
ive  appointed  a  comnuttee,  and  that  committee  notified  the  Senate 
that  we  had  passed  the  articles  of  impeachment.  At  the  time  we 
gave  notice  that  w^e  had  voted  to  impeach  the  respondent  we  notified 
the  Senate  that  we  would  in  due  time  present  to  them  articles  of 
impeachment. 

Mr.  Palmer.  Mr.  Speaker,  I  ask  for  order. 

The  Speaker  pro  tempore  (Mr.  Conner).  Gentlemen,  this  matter 
under  discussion  is  one  of  great  importance  and  it  is  due  to  those 
who  desire  to  hear  that  they  should  not  be  disturbe<l  by  those  desir- 
ing to  converse.  We  must  have  order,  and  gentlemen  not  <lesiring 
to  cease  their  conversation  will  please  retire  to  the  cloakroom. 

Mr.  Powers  of  Massachusetts.  After  the  notice  given  by  this 
House  to  the  Senate  we  voted  a  resolution  for  the  ajjpointment  of  a 
select  committe  of  seven  to  complete  the  pleadings  m  this  case,  and 
that  committee  having  performed  its  duty  has  made  a  report.  We 
have  reported  12  articles  of  impeachment,  12  distinct  charges,  12 
counts  under  the  indictment. 

Now,  what  is  the  purpose  of  the  debate  at  the  present  time?  Is 
it  for  the  purpose  or  determining  whether  or  not  Judge  Swayne  is 
guilty  and  ought  to  be  impeached?  We  have  passed  upon  that 
question  already,  and  we  are  now  to  determine  the  form  of  trial 
which  is  to  take  place  before  the  proper  tribunal  ordained  by  the 
Constitution.  In  other  words,  we  have  met  in  conference  for  the 
purpose  of  determining  what  shall  be  the  form  of  the  pleadings  under 
which  trial  shall  proceed.  I  assume  that  every  ffentlenian  pre'sent 
will  agree  that  those  pleadings  ought  to  be  in  such  form  as  to  afford  & 
fair  trial  both  to  the  petitioners  and  the  respondent,  and  I  assume 
that  every  gentleman  present  will  agree  that  those  pleadings  ought 
to  be  in  such  form  as  to  determine  the  important  question  bemg 
agitated  in  this  controversy  between  the  people  of  the  United  States 
and  Judge  Swayne.  More  than  that,  Mr.  Speaker,  we  are  not  called 
upon  at  the  present  time  to  discuss.  Now,  when  the  resolution  was 
voted  we  did  not  undertake  to  pass  upon  any  article  of  impeachment, 
A  great  maioritv  of  thLs  House — a  majority  so  large  that  a  division 
was  not  called  for — voted  the  resolution  of  impeachment,  and  ther 
did  that,  I  assume,  upon  the  printed  evidence  then  before  the  House. 
and  that  is  the  only  evidence  properly  before  the  House   to-dav. 
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personal  feeling,  ,no  desire  to  oppress  anyone  illegally  nor  to  Imprison  anyone 
iUegally,  I  haye  no  hesitation  in  saying  that  if  Mr.  O'Neal  went  to  Jail  for  QO 
days  and  about  that  time  or  subsequently  the  Supreme  Court  should  reverse  my 
action,  the  effect  would  not  be  good  in  any  sense  on  the  community,  and  this 
court  would  feel  very  much  chagrined — exceedingly  so — ^no  hesitation  in  saying 
so.  I  will  avoid  being  placed  in  that  position  with  a  great  deal  of  care.  On  the 
other  hand,  if  the  case  goes  up  and  the  Supreme  Court  should  aflSrm  my  action, 
then  all  criticism  of  this  court's  action  is  effectually  disposed  of  when  the  highest 
tribunal  has  passed  upon  the  action  of  this  court.  Those  are,  perhaps,  in  a 
measure,  personal,  but  they  are  sufficient  to  the  court  to  be  worthy  of  mention. 
Much  more  important,  I  judge,  is  the  fact  there  ought  to  be  a  ruling  of  that  codrt 
upon  this  statute,  and  I  really  have  decided,  without  any  further  discussion  of 
the  case,  to  allow  the  appeal,  and  allowing  the  appeal  will  allow  the  supersedeas 
bond  until  the  bill  is  disposed  of  or  until  it  is  dismissed  or  whatever  course 
counsel  representing  the  court  may  deem  best  to  take,  and  that  will  be  the 
coarse  without  any  further  delay  or  discussion  of  the  matter  and  for  the  reasons 
which  I  have  assigned. 

It  is  needless  to  say  that  after  my  action  in  this  case  has  been  disposed  of, 
there  will  be  no  more  supersedeas  cases  in  similar  cases  while  I  sit  here,  and 
never  having  had  a  case  like  this,  I  have  concluded  to  make  this  exception  now 
and  will  allow  the  appeal  and  will  allow  a  supersedeas  bond.  The  court,  under 
the  circumstances,  has  no  anxiety  about  Mr.  O'Nears  going  away,  and  a  bond 
of  $1,000  will  answer  the  purpose. 

Counsel  fob  Respondent,  The  court  will  make  an  order  allowing  15  days  in 
which  to  present  a  bill  of  exceptions? 

The  Court.  Certainly. 


House  of  Representatives,  January  13^  1905. 

[Congressional  Rfioorjd,  volume  39,  part  1,  pages  806  to  826.] 
ARTICLES  OF  IMPEACHMENT  DEBATED  IN  HOUSE. 

Mr.  Palmer.  Mr.  Speaker,  I  yield  such  time  as  he  may  desire  to 
the  gentleman  from  Massachusetts  [Mr.  Powers].  Before  he  begins 
I  would  like  to  inquire  how  much  time  has  been  consumed  on  the 
other  side  and  how  much  time  has  been  consumed  on  this  side. 

The  Speaker  pro  tempore.  The  gentleman  from  Ma'me  [Mr.  Little- 
field]  has  consumed  4  hours  and  25  minuteS;  and  the  gentleman  from 
Pennsylvania  [Mr.  Palmer]  has  consumed  1  hour  ana  40  minutes. 

Mr.  Powers  of  Massachusetts.  Mr.  Speaker,  this  House  has  been 
entertained  and  instructed  by  two  very  able  speeches.  One  was 
made  by  my  friend  the  gentleman  from  Pennsylvania  [Mr.  Palmw] 
and  the  other  by  my  friend  the  gentleman  from  Maine  [Mr.  Little- 
field].  The  former  filled  for  years  with  credit  and  distinction  the 
great  office  of  attorney  general  for  the  Commonwealth  of  Pennsyl- 
vania, and  the  other  gentleman  filled  with  equal  honor  and  distinc- 
tion the  great  office  of  attorney  general  in  nis  own  State.  These 
gentlemen  have  carefully  studied  the  evidence  before  the  House  in 
this  impeachment  proceeding,  and  it  is  entirely  evident  from  the 
speeches  that  they  nave  made  that  they  have  reached  diametrically 
opposite  conclusions  upon  all  the  articles  but  three.  I  am  reminded 
of  the  story  that  they  tell  of  the  jury  that  came  in  and  reported  a 
disagreement.  The  court  criticized  tne  jury,  saying  that  they  ought 
to  agree;  that  there  had  been  a  careful  tnal.  The  foreman  then  arose 
and  said, "  Your  honor,  how  can  you  expect  this  jury  to  agree  upon  the 
evidence  when  the  opposing  lawyers  who  have  given  months  of  study 
to  the  question  could  not  agree  upon  the  evidence?"     So  I  say,  Mr, 
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'Speaker,  that  when  these  two  distinguished  gentlemen  reach  diamet- 
rically opposite  conclusions  it  is  well  for  us  to  undertake  to  determine 
for  ourselves  what  this  case  really  is.  I  regret,  Mr.  Speaker,  that  the 
gentlemen  who  have  spoken  to  this  House  have  showTi  a  little  too 
much  zeal  and  a  little  too  much  partisan  spirit  in  the  discussion  of  a 
great  judicial  question.  I  can  not  but  feel  that  this  House  under  the 
debate,  so  far  as  it  has  proceeded,  has  proceeded  under  a  miscon- 
ception of  its  present  duty.  Now,  what  are  we  considering  at  this 
'time?  We  are  certamly  not  considering  the  question  whether  Judge 
Swayne  ought  to  be  impeached,  because  we  have  considered  thit 
question  already  and  we  have  voted  upon  it,  and  this  House  stands 
committed  to  the  proposition  that  Judge  Swayne  ought  to  be  im- 

S cached.  Why,  Mr.  opeaker,  on  the  13th  day  of  December,  after 
ebate,  after  careful  examination  of  the  evidence — and  the  evidence 
•  before  the  House  at  that  time  was  exactly  the  same  evidence  which 
is  before  the  House  at  the  present  time — the  House  reached  the  con- 
diusion  that  the  resolution  of  impeachment  ought  to  l>e  voted,  and 
we  appointed  a  committee,  and  that  committee  notified  the  Senate 
that  we  had  passed  the  articles  of  impeachment.  At  the  time  we 
gave  notice  that  we  had  voted  to  impeach  the  respondent  we  notified 
the  Senate  that  we  would  in  due  time  present  to  them  articles  of 
impeachment. 

ifr.  Palmer.  Mr.  Speaker,  I  ask  for  order. 

The  Speaker  pro  tempore  (Mr.  Conner).  Gentlemen,  this  matter 
under  discussion  is  one  of  great  importance  and  it  is  due  to  those 
who  desb-e  to  hear  that  they  should  not  be  disturbed  by  those  desir- 
ing to  converse.  We  must  have  order,  and  gentlemen  not  desiring 
to  cease  their  conversation  will  please  retire  to  the  cloakroom. 

Mr.  Powers  of  Massachusetts.  After  the  notice  given  by  this 
House  to  the  Senate  we  voted  a  resolution  for  the  appointment  of  a 
select  committe  of  seven  to  complete  the  pleadings  in  this  ease,  and 
that  committee  having  performed  its  duty  has  made  a  report.  We 
have  reported  12  articles  of  impeachment,  12  distinct  cliarges,  VI 
counts  under  the  indictment. 

Now,  w^hat  is  the  pui-pose  of  the  debate  at  the  present  time  ?  Is 
it  for  the  purpose  or  determining  whether  or  not  Judge  Swavne  is 
guilty  and  ought  to  be  impeached  ?  We  have  passed  upon  that 
question  already,  and  we  are  now  to  determine  the  form  of  triil 
which  is  to  take  place  before  the  proper  tribunal  ordaixied  by  the 
Constitution.  In  other  words,  we  have  met  in  conference  for  the 
purpose  of  determining  what  shall  be  the  form  of  the  pleadings  under 
which  trial  shall  proceed.  I  assume  that  every  gentleman  present 
will  agree  that  those  pleadings  ought  to  be  in  such  form  as  to  afford  i 
fair  trial  both  to  the  petitioners  and  the  respondent,  and  I  assume 
that  every  gentleman  present  will  agree  that  those  pleadings  ougti 
to  be  in  such  form  as  to  determine  the  important  question  being 
agitated  in  this  controversy  between  the  people  of  the  United  States 
and  Judge  Swayne.  More  than  that,  Mr.  Speaker,  we  are  not  called 
upon  at  the  present  time  to  discuss.  Now,  when  the  resolution  w«s 
voted  we  did  not  undertake  to  pass  upon  any  article  of  impeachment. 
A  great  majoritv  of  this  House — a  majority  so  large  that  a  division 
was  not  called  for — voted  the  resolution  or  impeachment,  and  they 
did  that,  I  assume,  upon  the  printed  evidence  then  before  the  House, 
and  that  is  the  only  evidence  properly  before  the  House   to-day. 
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Now,  some  of  us  may  have  voted  in  favor  of  impeachment  because  of 
the  contempt  cases;  some  of  us  may  have  voted  for  impeachment  by 
reason  of  the  nonresidence  charge;  some  of  us  may  have  voted  for 
impeachment  by  reason  of  the  charge  with  reference  to  the  appro- 
priation of  the  property  of  the  bankiaipt  raikoad;  others  may  have 
voted  on  account  of  the  false  certifications.     Now,  I  care  not  what 

S articular  part  of  that  evidence  influenced  the  vote  of  Members  of  this 
[ouse.  Inis  House  said,  by  a  large  majority,  that  the  evidence  con- 
tained in  this  volume  justified  the  passage  of  the  resolution  of  impeach- 
ment.    Now,  suppose  it  should  appear,  and  that  is  a  probable  case 

The  Speaker  pro  tempore.  Will  the  gentleman  suspend  a  moment  ? 
A  personal  request  has  been  made  by  your  presiding  officer  to  have 
gentlemen  refrain  from  conversation  in  the  Chamber.  There  are 
those  here  who  desire  to  hear  this  discussion,  and  I  ask  of  you,  gentle- 
men, that  you  will  accord  to  the  speaker  the  hearing  to  whicn  he  is 
entitled.     [Applause.] 

Mr.  Powers  of  Massachusetts.  Now,  suppose  it  should  appear 
that  there  is  not  a  majority  of  this  House  in  favor  of  any  one  article 
before  it.  That  is,  suppose  it  should  appear  that  a  majority  of  this 
House  think  that  the  respondent  ought  not  to  be  impeached  on  the 
nonresidence  clause,  ought  not  to  be  impeached  upon  the  false  certi- 
fication clause,  and  ought  not  to  be  impeached  on  any  one  of  the  12 
articles  now  before  the  House.  Now,  suppose  we  reach  that  con- 
clusion. Where  does  that  leave  us  ?  It  leaves  us  in  the  position  of 
having  impeached  Judge  Swayne  and  of  depriving  him  of  tne  right  of 
trial;  oecause  that  trid  can  not  go  forward  until  these  pleadings  are 
completed.  Now,  would  that  be  fair  to  the  respondent;  would  it  be 
fair  to  the  petitioners  ?  And  the  petitioners  are  the  American  people. 
On  the  otner  hand,  are  we  not  committed  to  the  proposition  of 
Framing  such  pleadings  as  shall  try  the  important  issues  in  the  con- 
troversy ?  Well,  now,  your  committee  in  making  this  report  reached 
the  conclusion  that  there  were  five  important  matters  of  controversy, 
imd  we  took  those  five  matters  and  we  covered  them  by  12  different 
Eirticles.  Now,  it  is  a  fair  question  before  this  House  as  to  the  form 
3f  these  articles — that  is,  the  question  of  pleadings — and  everybody  of 
^his  House,  the  House  being  committed  to  impeachment,  of  course  is 
mxious  that  the  pleadings  should  be  in  proper  form,  and  I  assume  that 
ivery  Member  of  this  House  is  anxious  that  the  trial,  if  a  trial  is  to  be 
lad,  shall  be  a  fair  trial,  by  which  the  great  subject  of  controversy 
i)etween  the  people  and  the  respondent  shall  be  fuily  at  issue  with  the 
)pportunity  for  the  Senate  to  determine  upon  all  those  great  ques- 
tions of  controversy.  I  agree,  Mr.  Speaker,  that  we  might  properly 
>erhaps  have  brought  before  the  House  other  subjects  upon  which 
here  was  evidence,  but  to  my  mind  we  have  brought  before  this 
tlouse  the  five  matters  of  the  largest  importance.  Now,  suppose 
rhat  it  should  appear  after  discussion  and  vote  that  this  House 
lecides  in  favor  oi  the  first  three  articles  and  no  other.  I  would  hke, 
At.  Speaker,  to  have  this  House  consider  what  position  it  would  be  in 
n  that  event.  In  other  words,  we  decide  that  the  respondent  shall 
fo  to  trial  upon  those  three  articles  which  relate  to  the  false  certifi- 
cations of  expense .  Well,  now,  you  bear  in  mind,  Mr.  Speaker,  that 
he  piece  of  evidence  upon  which  that  charge  was  founded  was  dis- 
lovered  by  accident  during  the  investigation. 
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'Speaker,  that  when  these  two  distinguished  gentlemen  reach  diamet- 
rically opposite  conclusions  it  is  well  for  us  to  undertake  to  determine 
for  ourselves  what  this  case  really  is.  I  regret,  Mr.  Speaker,  that  the 
gentlemen  who  have  spoken  to  this  House  have  shown  a  little  too 
much  zeal  and  a  little  too  much  partisan  spirit  in  the  discussion  of  a 
great  judicial  question.  I  can  not  but  feel  that  this  House  under  the 
debate,  so  far  as  it  has  proceeded,  has  proceeded  under  a  miscon- 
ception of  its  present  duty.  Now,  what  are  we  considering  at  thb 
'time?  We  are  certamly  not  considering  the  question  whether  Judge 
Swayne  ought  to  be  impeached,  because  we  have  considered  that 
question  already  and  we  have  voted  upon  it,  and  this  House  stands 
committed  to  the  proposition  that  Judge  Swayne  ought  to  be  im- 
"  peached.  Why,  Mr.  Speaker,  on  the  13th  day  of  December,  after 
debate,  after  careful  examination  of  the  evidence — and  the  evidence 
•  before  the  House  at  that  time  was  exactly  the  same  evidence  which 
is  before  the  House  at  the  present  time — the  House  reached  the  con- 
clusion that  the  resolution  of  impeachment  ought  to  be  voted,  and 
we  appointed  a  comnuttee,  and  that  conmiittee  notified  the  Senate 
that  we  had  passed  the  articles  of  impeachment.  At  the  time  ve 
gave  notice  that  we  had  voted  to  impeach  the  respondent  we  notified 
the  Senate  that  we  would  in  due  time  present  to  them  articles  of 
impeachment. 

Mr.  Palmer.  Mr.  Speaker,  I  ask  for  order. 

The  Speaker  pro  tempore  (Mr.  Conner).  Gentlemen,  this  matter 
under  discussion  is  one  of  great  importance  and  it  is  due  to  those 
who  desire  to  hear  that  they  should  not  be  disturbed  by  those  desir- 
ing to  converse.  We  must  have  order,  and  gentlemen  not  desiring 
to  cease  their  conversation  will  please  retire  to  the  cloakroom. 

Mr.  Powers  of  Massachusetts.  After  the  notice  given  by  this 
House  to  the  Senate  we  voted  a  resolution  for  the  appointment  of  4 
select  committe  of  seven  to  complete  the  pleadings  in  this  case,  and 
that  committee  having  performed  its  duty  has  made  a  report.  We 
have  reported  12  articles  of  impeachment,  12  distinct  cnarges.  12 
counts  under  the  indictment. 

Now,  what  is  the  purpose  of  the  debate  at  the  present  time  \  Is 
it  for  the  purpose  of  determining  whether  or  not  Judge  Swavne  is 
guilty  and  ought  to  be  impeached?  We  have  passed  upoii  that 
question  already,  and  wc  are  now  to  determine  the  form  of  trial 
which  is  to  take  place  before  the  proper  tribunal  ordained  by  the 
Constitution.  In  other  words,  we  have  met  in  conference  for  the 
purpose  of  determining  what  shall  be  the  form  of  the  pleadings  under 
which  trial  shall  proceed.  I  assume  that  every  gentleman  present 
will  agree  that  those  pleadings  ought  to  be  in  such  form  as  to  afford  a 
fair  trial  both  to  the  petitioners  and  the  respondent,  and  I  assume 
that  every  gentleman  present  will  agree  that  those  pleadings  ought 
to  be  in  such  form  as  to  determine  the  important  question  bcmf 
agitated  in  this  controversy  between  the  people  of  the  united  States 
and  Judge  Swayne.  More  than  that,  Mr.  Speaker,  we  are  not  called 
upon  at  the  present  time  to  discuss.  Now,  when  the  resolution  was 
voted  we  did  not  undertake  to  pass  upon  any  article  of  impeachmeat 
A  great  maioritv  of  this  House — a  majority  so  large  that  a  division 
was  not  called  for — ^voted  the  resolution  oi  impeachment,  and  they 
did  that,  I  assume,  upon  the  printed  evidence  then  before  the  House, 
and  that  is  the  only  evidence  properly  before  the  House  to-daj. 
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Now,  some  of  us  may  have  voted  in  favor  of  impeachment  because  of 
the  contempt  cases;  some  of  us  may  have  voted  for  impeachment  by 
reason  of  tne  nonresidence  charge;  some  of  us  may  have  voted  for 
impeachment  by  reason  of  the  charge  with  reference  to  the  appro- 
priation of  the  property  of  the  bankrupt  raikoad;  others  may  have 
vroted  on  account  of  the  false  certifications.  Now,  I  care  not  what 
particular  part  of  that  evidence  influenced  the  vote  of  Members  of  this 
House.  Inis  House  said,  by  a  large  majority,  that  the  evidence  con- 
tained in  this  volume  justified  the  passage  of  tne  resolution  of  impeach- 
ment.    Now,  suppose  it  should  appear,  and  that  is  a  probable  case 

The  Speaker  pro  tempore.  Will  the  gentleman  suspend  a  moment  ? 
A.  personal  request  has  been  made  by  your  presiding  officer  to  have 
gentlemen  refrain  from  conversation  in  the  Chamber.  There  are 
those  here  who  desire  to  hear  this  discussion,  and  I  ask  of  you,  gentle- 
men, that  vou  will  accord  to  the  speaker  the  hearing  to  which  he  is 
entitled.     [Applause.] 

Mr.  Powers  of  Massachusetts.  Now,  suppose  it  should  appear 
that  there  is  not  a  majority  of  this  House  in  favor  of  any  one  article 
before  it.  That  is,  suppose  it  should  appear  that  a  majority  of  this 
Bouse  think  that  the  respondent  ought  not  to  be  impeached  on  the 
aonresidence  clause,  ought  not  to  be  impeached  upon  the  false  certi- 
Scation  clause,  and  ought  not  to  be  impeached  on  any  one  of  the  12 
articles  now  before  the  House.  Now,  suppose  we  reach  that  con- 
clusion. Where  does  that  leave  us  ?  It  leaves  us  in  the  position  of 
having  impeached  Judge  Swayne  and  of  depriving  him  of  tne  right  of 
trial;  oecause  that  trial  can  not  go  forward  until  these  pleadings  are 
sompleted.  Now,  would  that  be  fair  to  the  respondent;  would  it  be 
fair  to  the  petitioners  ?  And  the  petitioners  are  the  American  people. 
Dn  the  otner  hand,  are  we  not  committed  to  the  proposition  of 
framing  such  pleadings  as  shall  try  the  important  issues  in  the  con- 
troversy ?  Well,  now,  your  committee  in  making  this  report  reached 
the  conclusion  that  there  were  five  important  matters  of  controversy, 
and  we  took  those  five  matters  and  we  covered  them  by  12  different 
articles.  Now,  it  is  a  fair  question  before  this  House  as  to  the  form 
of  these  articles — that  is,  the  question  of  pleadings — and  everybody  of 
this  House,  the  House  being  committed  to  impeachment,  of  course  is 
anxious  that  the  pleadings  snould  be  in  proper  rorm,  and  I  assume  that 
every  Member  of  this  House  is  anxious  that  the  trial,  if  a  trial  is  to  be 
bad,  shall  be  a  fair  trial,  by  which  the  great  subject  of  controversy 
between  the  people  and  the  respondent  shall  be  fully  at  issue  with  the 
opportunity  for  the  Senate  to  determine  upon  all  those  great  ques- 
tions of  controversy.  I  agree,  Mr.  Speaker,  that  we  might  properlv 
perhaps  have  brought  before  the  House  other  subjects  upon  which 
there  was  evidence,  but  to  my  mind  we  have  brought  before  this 
House  the  five  matters  of  the  largest  importance.  Now,  suppose 
that  it  should  appear  after  discussion  and  vote  that  this  House 
decides  in  favor  of  the  first  three  articles  and  no  other.  I  would  like, 
Mr.  Speaker,  to  have  this  House  consider  what  position  it  would  be  in 
in  that  event.  In  other  words,  we  decide  that  the  respondent  shall 
go  to  trial  upon  those  three  articles  which  relate  to  the  false  certifi- 
cations of  expense.  Well,  now,  vou  bear  in  mind,  Mr.  Speaker,  that 
the  piece  of  evidence  upon  which  that  charge  was  founded  was  dis- 
covered by  accident  during  the  investigation. 
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'Speaker,  that  when  these  two  distinguished  gentlemen  reach  diamet- 
rically opposite  conclusions  it  is  well  for  us  to  undertake  to  determine 
for  ourselves  what  this  case  really  is.  I  regret,  Mr.  Speaker,  that  the 
"gentlemen  who  have  spoken  to  this  House  have  sho^ra  a  little  too 
much  zeal  and  a  little  too  much  partisan  spirit  in  the  discussion  of  & 
great  judicial  question.  I  can  not  but  feel  that  this  House  under  the 
uebate,  so  far  as  it  has  proceeded,  has  proceeded  under  a  miscon- 
ception of  its  present  duty.  Now,  what  are  we  considering  at  this 
'time?  We  are  certamly  not  considering  the  question  whether  Judge 
Swayne  ought  to  be  impeached,  because  we  have  considered  that 
question  already  and  we  have  voted  upon  it,  and  this  House  stands 
committed  to  the  proposition  that  Judge  Swayne  ought  to  be  im- 
"peached.  Why,  Mr.  speaker,  on  the  13th  day  of  December,  after 
debate,  after  careful  examination  of  the  evidence — and  the  evidence 
'  before  the  House  at  that  time  was  exactlv  the  same  evidence  which 
is  before  the  House  at  the  present  time — the  House  reached  the  eon- 
diusion  that  the  resolution  of  impeachment  ought  to  be  voted,  and 
we  appointed  a  comnuttee,  and  that  committee  notified  the  Senate 
that  we  had  passed  the  articles  of  impeachment.  At  the  time  we 
gave  notice  that  we  had  voted  to  impeach  the  respondent  we  notified 
the  Senate  that  we  would  in  due  time  present  to  them  articles  of 
impeachment. 

Mr.  Palmer.  Mr.  Speaker,  I  ask  for  order. 

The  Speaker  pro  tempore  (Mr.  Conner).  Gentlemen,  this  matter 
under  discussion  is  one  of  great  importance  and  it  is  due  to  those 
who  desire  to  hear  that  they  should  not  be  disturbed  by  those  desir- 
ing to  converse.  We  must  have  order,  and  gentlemen  not  <lesiring 
to  cease  their  conversation  will  please  retire  to  the  cloakroom. 

Mr.  Powers  of  Massachusetts.  After  the  notice  given  by  this 
House  to  the  Senate  we  voted  a  resolution  for  the  appointment  oft 
select  committe  of  seven  to  complete  the  pleadings  m  this  case,  and 
that  committee  having  performed  its  duty  has  made  a  report.  We 
have  reported  12  articles  of  impeachment,  12  distinct  cnarges,  12 
counts  under  the  indictment. 

Now,  what  is  the  purpose  of  the  debate  at  the  present  time  i  Is 
it  for  the  purpose  of  determining  whether  or  not  Judge  Swavne  is 
guilty  and  ought  to  be  impeached?  We  have  passed  upon  that 
question  already,  and  we  are  now  to  determine  the  form  of  trial 
which  is  to  take  place  before  the  proper  tribunal  ordaijied  by  tie 
Constitution.  In  other  words,  we  have  met  in  conference  for  tha 
purpose  of  determining  what  shall  be  the  form  of  the  pleadings  imder 
which  trial  shall  proceed.  I  assume  that  every  gentleman  present 
will  agree  that  those  pleadings  ought  to  be  in  such  form  as  to  afford  t 
fair  trial  both  to  the  petitioners  and  the  respondent,  and  I  assume 
that  every  gentleman  present  will  agree  that  those  pleadings  ou^i 
to  be  in  such  form  as  to  determine  the  important  miestion  beiBf 
agitated  in  this  controversy  between  the  people  of  the  United  Stat^ 
and  Judge  Swayne.  More  than  that,  Mr.  Speaker,  we  are  not  called 
upon  at  the  present  time  to  discuss.  Now,  when  the  resolution  wis 
voted  we  did  not  undertake  to  pass  upon  any  article  of  impeachment. 
A  great  majoritv  of  this  House — a  majority  so  large  that  a  division 
was  not  called  for — ^voted  the  resolution  of  impeachment,  and  thejr 
did  that,  I  assume,  upon  the  printed  evidence  then  before  the  House, 
and  that  is  the  only  evidence  properly  before  the  House   to-day. 
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Now,  some  of  us  may  have  voted  in  favor  of  impeachment  because  of 
the  contempt  cases;  some  of  us  may  have  votea  for  impeachment  by 
reason  of  trie  nonresidence  charge;  some  of  us  may  have  voted  for 
impeachment  by  reason  of  the  charge  with  reference  to  the  appro- 
pnation  of  the  property  of  the  bankrupt  railroad;  others  may  have 
voted  on  account  of  the  false  certifications.     Now,  I  care  not  what 

Particular  part  of  that  evidence  influenced  the  vote  of  Members  of  this 
[ouse.  liiis  House  said,  by  a  large  majority,  that  the  evidence  con- 
tained in  this  volume  justified  the  passage  of  tne  resolution  of  impeach- 
ment.    Now,  suppose  it  should  appear,  and  that  is  a  probable  case 

The  Speaker  pro  tempore.  TV  ill  the  gentleman  suspend  a  moment  ? 
A  personal  request  has  been  made  by  your  presiding  officer  to  have 
gentlemen  refrain  from  converaation  in  the  Chamher.  There  are 
those  here  who  desire  to  hear  this  discussion,  and  I  ask  of  you,  gentle- 
men, that  vou  will  accord  to  the  speaker  the  hearing  to  whicn  he  is 
entitled.     [Applause.] 

Mr.  Powers  of  Massachusetts.  Now,  suppose  it  should  appear 
that  there  is  not  a  majority  of  this  House  in  favor  of  any  one  article 
before  it.  That  is,  suppose  it  should  appear  that  a  majority  of  this 
House  think  that  the  respondent  ought  not  to  be  impeached  on  the 
nonresidence  clause,  ought  not  to  be  impeached  upon  the  false  certi- 
fication clause,  and  ought  not  to  be  impeached  on  any  one  of  the  12 
articles  now  before  the  House.  Now,  suppose  we  reach  that  con- 
clusion. Where  does  that  leave  us  ?  It  leaves  us  in  the  position  of 
having  impeached  Judge  Swayne  and  of  depriving  him  of  the  right  of 
trial;  oecause  that  trial  can  not  go  forward  until  these  pleadings  are 
completed.  Now,  would  that  be  fair  to  the  respondent;  would  it  be 
fair  to  the  petitioners  ?  And  the  petitioners  are  the  American  people. 
On  the  otner  hand,  are  we  not  committed  to  the  proposition  of 
framing  such  pleadings  as  shall  try  the  important  issues  in  the  con- 
troversy ?  Well,  now,  your  committee  in  making  this  report  reached 
the  conclusion  that  there  were  five  important  matters  of  controversy, 
and  we  took  those  five  matters  and  we  covered  them  by  12  different 
articles.  Now,  it  is  a  fair  question  before  this  House  as  to  the  form 
of  these  articles — that  is,  the  question  of  pleadings — and  everybody  of 
this  House,  the  House  being  committed  to  impeachment,  of  course  is 
anxious  that  the  pleadings  should  be  in  proper  form,  and  I  assume  that 
everv  Member  of  this  House  is  anxious  that  the  trial,  if  a  trial  is  to  be 
had,  shall  be  a  fair  trial,  by  which  the  great  subject  of  controversy 
between  the  people  and  the  respondent  shall  be  fully  at  issue  with  the 
opportunity  for  the  Senate  to  determine  upon  all  those  great  ques- 
tions of  controversy.  I  agree,  Mr.  Speaker,  that  we  might  properlv 
perhaps  have  brought  before  the  House  other  subjects  upon  whicft 
there  was  evidence,  but  to  my  mind  we  have  brought  before  this 
House  the  five  matters  of  the  largest  importance.  Now,  suppose 
that  it  should  appear  after  discussion  and  vote  that  this  House 
decides  in  favor  oi  the  first  three  articles  and  no  other.  I  would  like, 
Mr.  Speaker,  to  have  this  House  consider  what  position  it  would  be  in 
hi  that  event.  In  other  words,  we  decide  that  the  respondent  shall 
go  to  trial  upon  those  three  articles  which  relate  to  the  false  certifi- 
cations of  expense.  Well,  now,  vou  bear  in  mind,  Mr.  Speaker,  that 
the  piece  of  evidence  upon  which  that  charge  was  founded  was  dis- 
covered by  accident  during  the  investigation. 
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It  has  never  been  a  question  of  controversy  between  the  people  of 
the  northern  district  of  Florida  and  Judge  Swayne.  It  was  some- 
thing that  was  discovered  in  the  course  of  the  investigation  as  it  went 
forward.  In  other  words,  if  we  adopt  those  first  three  articles  and 
reject  all  the  others,  we  go  to  trial  upon  issues  which  have  never  been 
agitated  in  the  State  of  Florida.  What  kind  of  a  position  does  that 
leave  us  in  ? 

Mr.  Lacey.  Is  not  the  logical  result  of  the  gentleman's  suggestion 
that  we  ought  to  have  had  these  articles  brought  in  and  have  agreed 
on  some  of  them  before  impeaching  at  all  ?  In  other  words,  has  not 
the  committee  put  the  cart  before  the  horse  ?  For  instance,  one- 
fifth  of  all  the  House  is  in  favor  of  the  impeachment  on  one  item  and 
four-fifths  are  against  it;  one-fifth  are  in  lavor  of  impeaching  on  the 
next  item  and  four-fifths  are  against  it,  and  so  on  clear  through,  fol- 
lowed by  a  unanimous  vote  in  favor  of  impeachment,  but  divided  up 
into  five  sections,  the  House  against  impeachment  on  nine  of  them. 
Now,  is  not  that  the  difficulty  in  which  the  committee  involves  us 
by  bringing  the  proceedings  in  tliis  form,  and  should  we  not  have  the 
specific  charges  voted  on  l)efore  formally  impeaching  before  the  bar 
of  the  Senate '? 

Mr.  Powers  of  Massachusetts.  The  answer  to  that,  Mr.  Speaker, 
is  that  the  committee  has  followed  exact  precedents — the  precedent 
in  the  Peck  case  has  been  followed  in  this  case — and  apparently  the 
precedents  have  been  the  same  in  this  country  as  in  Great  Britain 
as  to  method  of  proceeding;  and  when  we  have  an  impeachment 
trial  of  a  judge  only  once  in  74  vears  it  becomes  pretty  important  to 
follow  precedents,  and  that  is  what  we  have  done  in  this  case.  Now, 
I  do  not  agree  with  my  friend  from  Iowa  [Mr.  Lacey]  that  the  present 
situation  in  any  way  embarrasses  us.  We  have  voted  that  upon  thai 
evidence  Judge  Swayne  ought  to  be  impeached,  and  therefore  we 
have  voted  impeachment.  Now,  the  only  thing  we  are  atteniptin|[ 
to  do  is  to  frame  articles  which  are  in  the  nature  of  pleadings,  or,  u 
you  please,  counts  under  an  indictment,  by  which  the  great  <juestions 
of  controversy  out  of  which  has  grown  tnis  impeachment,  m  conse- 
quence of  which  the  House  has  voted  this  impeachment,  shall  be 
put  in  proper  form. 

I  think,  Mr.  Speaker,  that  this  House  will  agree  that  we  owe  that 
to  the  respondent,  and  that  we  owe  that  to  the  petitioners,  because 
I  take  it  tliat  Judge  Swayne  has  never  asked  my  friend  from  Maine 
[Mr.  Littlefield]  or  my  friend  from  California  [Mr.  Gillett]  to  undertake 
to  shut  out  a  hearing  upon  those  four  important  matters  which  are 
covered  by  the  nine  articles  of  impeachment  beginning  with  article  4. 
If  Judge  Swayne  is  to  go  to  trial  he  wants  to  be  tried  upon  the  great 

Questions  in  controversy  which  have  arisen  in  his  own  district.  He 
oes  not  want  to  be  tried  upon  a  question  which  no  more  affects  the 
people  of  his  district  than  it  affects  the  people  of  my  judicial  district 
m  Massachusetts.  If  he  is  to  be  tried  at  all,  he  wants  to  be  tried  upon 
these  questions  which  liave  been  agitating  the  people  of  his  district 
for  many  years. 

Now,  it  strikes  me,  Mr.  Speaker,  that  what  has  embarrassed  tliis 
House  in  this  debate  is  the  fact  that  the  committee  taking  this  testi- 
mony saw  fit  to  extend  that  generous  treatment  which  it  did  extend 
to  the  respondent.  You  will  bear  in  mind  that  the  respondent  was 
not  entitled  to  give  evidence  in  this  ex  parte  hearing.     He  was  not 
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entitled  to  be  represented  by  counsel,  and  in  no  case  can  vou  find 
in  the  impeachment  trials  of  this  country  where  a  respondent  was 
ever  perautted  to  go  before  a  grand  jury  that  was  framing  an  indict- 
ment and  attempt  to  persuade  them  from  framing  the  indictment 
which  was  under  consideration.  That  was  not  the  case  of  Pickering, 
who  was  impeached,  nor  the  case  of  Peck,  who  was  impeached,  and 
it  is  not  the  usual  case  in  the  criminal  procedure  of  this  country. 

And  vet  my  friend  from  Pennsylvania  [Mr.  Palmer],  my  friend 
from  Alabama  [Mr.  Clayton],  and  my  friend  from  California  [Mr. 
Gillett],  who  made  up  that  select  committee,  being  fair-minded  men, 
said:  ^'We  will  give  the  same  opportunity  to  the  respondent  as  we 
give  to  the  petitioners."  So  he  appeared  by  counsel.  He  gave 
evidence  and  they  permitted  him  to  file  letters  that  he  had  received 
from  people,  letters  which  he  had  received  long  before  there  was  any 
discussion  or  agitation  over  this  question  in  his  district.  He  filed 
letters  of  recommendation,  letters  which  were  written  to  President 
McKinley.  He  was  allowed  to  say  that  he  had  been  recommended  for 
a  position  on  the  Supreme  Bench  of  the  United  States.  He  was  al- 
lowed on  two  occasions — and  I  think  on  three — to  make  long  speeches 
before  the  committee,  and  the  committee  treated  those  speeches^  as 
evidence.  Wliy,  I  never  heard  of  such  generosity  before  toward  an 
accused,  and  the  very  fact  that  they  permitted  the  respondent  to  do 
that  has  involved  this  House  in  a  controversy  as  to  whether  he  is 
guilty  or  not.  I  think  that  the  committee  attempted  to  do  too  much. 
They  attempted  to  perform  not  only  the  duty  imposed  upon  this 
House,  but  they  attempted  to  perform  the  duties  imposed  upon  the 
Senate.  In  other  words,  they  undertook  to  determme  whether  he 
was  guilty  on  these  several  counts,  and  they  heard,  I  think,  quite  as 
much  testimony  from  the  respondent  as  they  heard  from  the  peti- 
tioners. 

Now,  the  effect  of  that  was  it  has  thrown  into  this  House  a  debate 
upon  the  merits,  something  that  was  never  contemplated  in  impeach- 
ment proceedings,  and  so  my  friend  from  Maine  gets  up  and  says  the 
respondent  says  so  and  so.  The  respondent  was  permitted  to  give 
an  explanation  of  why  he  did  this  tning,  and  he  was  permitted  to 
explain  his  conduct  years  after  he  had  taken  action  upon  this  thing 
and  that.  And  yet  in  spite  of  all  that  my  zealous  friend  from  Maine 
makes  a  speech  running  through  something  Uke  four  hours,  and  by 
insinuations  and  innuendoes  charges  the  committee  with  being  unfair 
to  the  respondent.  Why,  the  fact  is  we,  who  represent  the  people 
of  the  Umted  States,  have  the  right  to  criticize  this  committee  for 
having  treated  the  right  of  the  petitioners  in  the  manner  in  which 
they  did.  If  there  wefe  no  evidence  before  this  House  except  that 
which  came  from  the  petitioners,  do  you  suppose  this  House  would 
hesitate  for  a  moment  upon  any  of  the  articles  now  under  considera- 
tion ?  The  very  reason  why  we  do  hesitate  is-  because  the  committee 
has  brought  before  this  House  evidence  from  witnesses  they  had  no 
ri^t  to  examine  in  an  ex  parte  proceeding  of  this  kind. 

1  do  not  propose,  Mr.  Speaker,  to  go  into  a  discussion  of  the  merits 
of  this  controversy.  I  take  this  position,  and  I  ask  the  Members  of 
this  House  to  carefully  consider  that  position  and  see  whether  or  not 
I  am  right.  I  take  the  position  that  tne  only  question  before  this  body 
is  pu ttmg  the  pleadings  mto  proper  form.  I  take  the  position  that  this 
House  has  no  right  to  pass  upon  the  question  whether  Judge  Swajoie 
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is  guilty  or  innocent  under  any  one  of  these  articles.  It  is  purely  a 
question  of  probable  cause,  and  upon  the  evidence  submitted  we  nave 
arrived  at  the  rational  belief  that  the  resolutions  of  impeachment  are 
justified.  I,  for  instance,  have  reached  that  conclusion,  I  will  say, 
upon  the  contempt  charges;  some  other  Member  has  reached  it  upon 
some  other  charge;  but  the  body  as  a  whole  has  said  that  the  entire 
evidence  justifies  the  impeachment,  and  the  House  has  voted 
impeachment. 

Now,  the  duty  of  this  House  is  to  so  frame  the  pleadings  that  the 
important  charges  and  allegations  contained  in  the  evidence  shaU 
be  m  a  proper,  regular  form,  so  that  the  respondent  and  the  petitioner 
may  have  a  fair  trial  before  the  Senate  of  the  United  States. 

Now  J  Mr.  Speaker,  with  all  seriousness,  I  ask  this  House  if  there  is 
any  other  question  before  it.  Why,  you  may  take  the  Peck  case — I 
was  looking  at  it  only  this  morning — and  after  they  voted  the  impeach- 
ment they  got  together  as  to  the  form  of  the  articles,  and  they  dis- 
cussed amendments  as  to  the  articles,  but  they  did  not  discuss  the 
merits  of  the  articles;  and  you  will  find  that  to  be  the  same  in  the 
Pickering  case;  and  you  will  find  it  to  be  the  same  in  the  Belknap 
case,  which  was  the  last  case  of  impeachment  tried  before  the  Senate. 

We  have  started  off  upon  an  entirely  different  plan.  We  have 
undertaken  to  try,  and  my  friend  from  Pennsylvania  in  his  argument 
was  undertaking  to  prove,  that  upon  all  this  evidence  respondent 
was  guilty  upon  every  charge.     My  friend  from  Maine  undertook  to 

Erove  that  he  was  not  guilty  of  nine  of  these  charges,  and  then  said 
e  had  doubt  about  the  charge  which  he  had  reported  in  favor  of 
some  time  ago.  Why,  if  we  are  going  to  discuss  the  merits  of  this 
case,  I  do  not  imagine  that  there  will  be  any  revision  of  the  tariff  at 
the  present  session.  If  this  debate  is  to  go  on  in  an  unlimited  manner, 
so  that  Members  may  make  speeches  of  four  and  five  hours,  and  that 
every  man  may  state  his  own  views 

Mr.  Parker.  Will  the  gentleman  permit  an  interruption  ? 

Mr.  Powers  of  Massachusetts.  I  yield  to  the  gentleman  from  Xew 
Jersey. 

Mr.  Parker.  Does  not  the  gentleman  think  that  the  four  hours 
spent  by  the  gentleman  from  Maine  were  well  spent  in  elucidation  of 
the  evidence  ? 

Mr.  Powers  of  Massachusetts.  In  reply  to  that  I  will  say  that  if 
the  question  before  this  House  is  the  guilt  or  innocence  of  the  respond- 
ent upon  all  these  articles,  it  is  well  spent;  if  it  is  not  the  question 
before  this  House,  it  is  thrown  away. 

Mr.  Parker.  Is  it  not  a  fair  thing  to  discuss  whether  a  man  may 
honestly  be  charged  with  different  things — different  thuigs  alleged  to 
be  crimes  and  misdemeanors  ?  We  all  know  that  different  things  did 
not  come  up  in  either  the  Peck  or  Belknap  case.  Was  it  not  in  each 
a  single  thing — in  the  Belknap  case  the  taking  of  money,  and  in  the 
Peck  case  for  contempt  in  one  case  ? 

Mr.  Po^yERs  of  Massachusetts.  In  the  Belknap  case  several  rea- 
sons, and  in  the  Pickering  case  one. 

Mr.  Parker.  Of  the  same  character? 

Mr.  Powers  of  Massachusetts.  Why,  substantially  the  same  char- 
acter. The  difference  m  the  case  of  Pickering,  I  assume,  was  the 
difference  between  intoxication  on  the  bench  and  when  he  failed  to 
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fjTotect  the  right  of  some  client  by  reason  of  refusinghim  a  fair  triaL 
t  seems  as  if  that  was  rather  somewhat  different.    {Laughter .] 

Mr.  Cooper  of  Pennsylvania.  Mr.  Speaker,  do  I  understand  the 
gentleman  to  say  that  this  is  the  only  mstance  in  which  a  defendant 
has  been  given  the  right  to  be  heard  ? 

Mr.  Powers  of  Massachusetts.  I  know  of  no  other  instance. 

Mr.  Cooper  of  Pennsylvania.  Do  you  know  whether  or  not  the 
right  was  refused  in  any  other  instance  ? 

Mr.  Palmer.  Yes;  certainly. 

Mr.  Powers  of  Massachusetts.  I  will  not  undertake  to  say  whether 
application  was  made  and  refused.  I  think  this  is  the  first  case 
where  the  accused  person  ever  had  the  assurance  to  appear  by  coun- 
sel and  ask  to  be  heard  before  what  practically  amounts  to  a  grand 

Mr.  Cooper  of  Pennsylvania.  The  gentleman  will  recognize  this, 
that  the  prececlent  w^hether  or  not  the  accused  had  the  right  to  be 
heard  by  counsel  would  establish  the  views  of  this  body  upon  the 
trial  of  cases  of  this  kind,  if  they  had  been  refused. 

Mr.  Powers  of  Massachusetts.  I  believe  we  are  bound  to  consider 
the  evidence  that  is  before  us. 

Mr.  Cooper  of  Pennsylvania.  Is  not  this  an  extraordinary  remedy 
that  is  being  sought  by  the  people  here  ? 

Mr.  Powers  of  Massachusetts.  It  is  the  remedy  which  is  provided 
by  the  Constitution.  The  Constitution  provides  that  every  judge 
shall  hold  his  term  of  office  during  good  behavior.  Now,  the  oiJy 
way  bv  which  you  can  test  the  question  whether  he  has  been  guilty 
of  bacl  behavior  is  by  an  impeachment  trial.  Take  the  case  of  a 
lawyer.  If  a  lawyer  is  guilty  of  misbehavior,  he  is  summarily  dis* 
posed  of  and  dislJarred  by  the  court.  If  a  judge  holding  a  tenure 
of  office,  such  as  a  Federal  judge  holds,  is  guilty  of  misbehavior,  the 
law  permits  the  people  to  have  that  misbehavior  examined  only  in 
one  way,  and  that  is  by  an  impeachment  proceeding. 

Mr.  Cooper  of  Pennsylvanm.  What  I  wish  to  get  at  is  this:  If 
this  is  an  extraordinary  remedy,  does  it  not  place  upon  the  peopler 
who  are  seeking  this  remedy  the  burden  of  establishing  their  case  t 

Mr.  Powers  of  Massachusetts.  It  certainly  does. 

Mr.  Cooper  of  Pennsylvania.  Then,  does  it  not  require  more  than 
the  establishment  of  a  probable  cause,  which  I  understand  your  posi- 
tion to  be  ? 

Mr.  Powers  of  Massachusetts.  I  doubt  if  it  requires  any  more 
than  what  is  called  a  *' probable  cause.''  I  do  not  see  why  a  judge 
should  stand  in  any  dinerent  position  than  any  other  citizen  upon 
the  question  of  crime.  In  other  words,  all  that  we  are  bound  to 
show  is  probable  cause  that  the  accused  is  guiltj'^  of  the  offenses 
charged  in  the  different  articles.  That  has  been  stated  in  another 
way.  It  was  stated  in  the  Peck  case  that  what  the  House  should 
find  was  that  the  evidence  justified  a  rational  belief  that  he  was 
guilty. 

But  let  me  sav,  in  connection  with  this,  that  when  this  case  reaches 
the  Senate  it  is  not  to  be  tried  upon  the  same  testimony  that  has  been 
presented  before  this  House.  There  is  no  part  of  this  testimony  in 
the  form  in  which  it  now  is  that  can  be  used  in  the  Senate.  It  will 
be  determined  upon  new  testimony,  oral  testimony.     Different  wit- 
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is  guilty  or  innocent  under  any  one  of  these  articles.  It  is  purely  a 
question  of  probable  cause,  and  upon  the  evidence  submitted  we  hive 
arrived  at  the  rational  belief  that  the  resolutions  of  impeachment  are 
justified.  I,  for  instance,  have  reached  that  conclusion,  I  will  say, 
upon  the  contempt  charges;  some  other  Member  has  reached  it  upon 
some  other  charge;  but  the  body  as  a  whole  has  said  that  the  entire 
evidence  justifies  the  impeachment,  and  the  House  has  voted 
impeachment. 

Now,  the  duty  of  this  House  is  to  so  frame  the  pleadings  that  the 
important  charges  and  allegations  contained  in  the  evidence  shall 
be  m  a  proper,  regular  form,  so  that  the  respondent  and  the  petitioner 
may  have  a  fair  trial  before  the  Senate  of  the  United  States. 

Now,  Mr.  Speaker,  with  all  seriousness,  I  ask  this  House  if  there  is 
any  other  question  before  it.  Why,  you  may  take  the  Peck  case— I 
was  looking  at  it  only  this  morning — and  after  they  voted  the  impeach- 
ment they  got  together  as  to  the  form  of  the  articles,  and  they  dis- 
cussed amendments  as  to  the  articles,  but  they  did  not  discuss  the 
merits  of  the  articles;  and  you  will  find  that  to  be  the  same  in  the 
Pickering  case;  and  you  will  find  it  to  be  the  same  in  the  Belknap 
case,  which  was  the  last  case  of  impeachment  tried  before  the  Senate. 

We  have  started  off  upon  an  entirely  different  plan.  We  have 
undertaken  to  try,  and  my  friend  from  Pennsylvania  in  his  argument 
was  undertaking  to  prove,  that  upon  all  this  evidence  respondent 
was  guilty  upon  every  charge.     My  friend  from  Maine  undertook  to 

Erove  that  he  was  not  guilty  of  nine  of  these  charges,  and  then  said 
e  had  doubt  about  the  charge  which  he  had  reported  in  favor  of 
some  time  ago.  Why,  if  we  are  going  to  discuss  the  merits  of  this 
case,  I  do  not  imagine  that  there  will  he  any  revision  of  the  tarifif  at 
the  present  session.  If  this  debate  is  to  go  on  in  an  unlimited  manner, 
so  that  Members  may  make  speeches  of  four  and  five  hours,  and  that 
every  man  may  state  his  own  views 

Mr.  Parker.  Will  the  gentleman  permit  an  interruption  ? 

Mr.  Powers  of  Massachusetts.  I  yield  to  the  gentleman  from  New 
Jersey. 

Mr.  Parker.  Does  not  the  gentleman  think  that  the  four  hours 
spent  by  the  gentleman  from  Maine  were  well  spent  in  elucidation  of 
the  evidence  ? 

Mr.  Powers  of  Massachusetts.  In  reply  to  that  I  will  sa^^  that  if 
the  question  before  this  House  is  the  guilt  or  innocence  of  the  respond- 
ent upon  all  these  articles,  it  is  well  spent;  if  it  is  not  the  question 
before  this  House,  it  is  throw^n  away. 

Mr.  Parker.  Is  it  not  a  fair  thing  to  discuss  whether  a  man  mar 
honestly  be  charged  wdth  dilFcrent  things — different  things  allegetlto 
be  crimes  and  misdemeanors  ?  We  all  know  that  different  things  did 
not  come  up  in  either  the  Peck  or  Belknap  case.  Was  it  not  in  each 
a  single  thing — in  the  Belknap  case  the  taking  of  money,  and  in  the 
Peck  case  for  contempt  in  one  case  ? 

Mr.  Powders  of  Massachusetts.  In  the  Belknap  case  several  rea- 
sons, and  in  the  Pickering  case  one. 

Mr.  Parker.  Of  the  same  character? 

Mr.  Pow^ERs  of  Massachusetts.  Why,  substantially  the  same  char- 
acter. The  difference  in  the  case  of  Pickering,  I  assume,  was  the 
difference  between  intoxication  on  the  bench  and  when  he  failed  to 
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frotect  the  right  of  some  cUent  by  reason  of  refusinghim  a  fair  triaL 
t  seems  as  if  that  was  rather  somewhat  different.     [Laughter.] 

Mr.  Cooper  of  Pennsylvania.  Mr.  Speaker,  do  I  understand  the 
gentleman  to  say  that  this  is  the  only  instance  in  which  a  defendant 
nas  been  given  the  right  to  be  heard  ? 

Mr.  Powers  of  Massachusetts.  I  know  of  no  other  instance. 

Mr.  Cooper  of  Pennsylvania.  Do  you  know  whether  or  not  the 
right  was  refused  in  any  other  instance  ? 

Mr.  Palmer.  Yes;  certainly. 

Mr.  Powers  of  Massachusetts.  I  will  not  undertake  to  say  whether 
apphcation  was  made  and  refused.  I  think  this  is  the  first  case 
where  the  accused  person  ever  had  the  assurance  to  appear  by  coun-^ 
sel  and  ask  to  be  heard  before  what  practically  amoimts  to  a  grand 

Mr.  Cooper  of  Pennsylvania.  The  gentleman  will  recognize  this, 
that  the  precetlent  whether  or  not  the  accused  had  the  right  to  be 
heard  by  counsel  would  establish  the  views  of  this  body  upon  the 
trial  of  cases  of  this  kind,  if  they  had  been  refused. 

Mr.  Powers  of  Massachusetts.  I  believe  we  are  bound  to  consider 
the  evidence  that  is  before  us. 

Mr.  Cooper  of  Pennsylvania.  Is  not  this  an  extraordinary  remedy 
that  is  being  sought  by  the  people  here  ? 

Mr.  Powers  of  Massachusetts.  It  is  the  remedy  which  is  provided 
by  the  Constitution.  The  Constitution  provides  that  every  judge 
shall  hold  his  term  of  office  during  good  behavior.  Now,  the  only 
way  by  which  you  can  test  the  question  w^hether  he  has  been  guilty 
of  bad  behavior  is  by  an  impeachment  trial.  Take  the  case  of  a 
lawyer.  If  a  lawyer  is  guilty  of  misbehavior,  he  is  summarily  dis* 
posed  of  and  disliarred  by  the  court.  If  a  judge  holding  a  tenure 
of  .office,  such  as  a  Federal  judge  holds,  is  guilty  of  misbehavior,  the 
law  permits  the  people  to  have  that  misbehavior  examined  only  in 
one  way,  and  that  is  by  an  impeachment  proceeding. 

Mr.  Cooper  of  Pennsylvania.  What  I  wish  to  get  at  is  this:  If 
this  is  an  extraordinary  remedy,  does  it  not  place  upon  the  people 
who  are  seeking  this  remedy  the  burden  of  establishing  their  case? 

Mr.  Powers  of  Massachusetts.  It  certainly  does. 

Mr.  Cooper  of  Pennsylvania.  Then,  does  it  not  require  more  than 
the  establishment  of  a  probable  cause,  which  I  understand  your  posi- 
tion to  be  ? 

Mr.  Powers  of  Massachusetts.  I  doubt  if  it  requires  any  more 
than  what  is  called  a  **  probable  cause.''  I  do  not  see  why  a  judge 
should  stand  in  any  difierent  position  than  any  other  citizen  upon 
the  question  of  crime.  In  other  words,  all  that  we  are  bound  to 
show  is  probable  cause  that  the  accused  is  guilty  of  the  offenses 
charged  in  the  different  articles.  That  has  been  stated  in  another 
way.  It  was  stated  in  the  Peck  case  that  what  the  House  should 
find  was  that  the  evidence  justified  a  rational  belief  that  he  was 

But  let  me  say,  in  connection  with  this,  that  when  this  case  reaches 
the  Senate  it  is  not  to  be  tried  upon  the  same  testimony  that  has  been 
presented  before  this  House.  There  is  no  part  of  this  testimony  in 
the  form  in  which  it  now  is  that  can  be  used  in  the  Senate.  It  will 
be  determined  upon  new  testimony,  oral  testimony.     Different  wit- 
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is  guilty  or  innocent  under  any  one  of  these  articles.  It  is  purely  a 
question  of  probable  cause,  and  upon  the  evidence  submitted  we  have 
arrived  at  the  rational  belief  that  the  resolutions  of  impeachment  are 
justified.  I,  for  instance,  have  reached  that  conclusion,  I  will  say, 
upon  the  contempt  charges;  some  other  Member  has  reached  it  upon 
some  other  charge;  but  the  body  as  a  whole  has  said  that  the  entire 
evidence  justifies  the  impeachment,  and  the  House  has  voted 
impeachment. 

Now,  the  duty  of  this  House  is  to  so  frame  the  pleadings  that  the 
important  charges  and  allegations  contained  in  the  evidence  shall 
be  m  a  proper,  regular  form,  so  that  the  respondent  and  the  petitioner 
may  have  a  fair  trial  before  the  Senate  of  the  United  States. 

Now,  Mr.  Speaker,  with  all  seriousness,  I  ask  this  House  if  there  is 
any  other  question  before  it.  Why,  you  may  take  the  Peck  case — I 
was  looking  at  it  only  this  morning — and  after  they  voted  the  impeach- 
ment they  got  together  as  to  the  form  of  the  articles,  and  they  dis- 
cussed amendments  as  to  the  articles,  but  they  did  not  discuss  the 
merits  of  the  articles;  and  you  will  find  that  to  be  the  same  in  the 
Pickerings  case;  and  you  will  find  it  to  be  the  same  in  the  Belknap 
case,  which  was  the  last  case  of  impeachment  tried  before  the  Senate. 

We  have  started  off  upon  an  entirely  different  j)lan.  We  have 
undertaken  to  try,  and  my  friend  from  Pennsylvania  in  his  argument 
was  undertaking  to  prove,  that  upon  all  this  evidence  respondent 
was  guilty  upon  every  charge.     My  friend  from  Maine  undertook  to 

Erove  that  he  was  not  guilty  of  nine  of  these  charges,  and  then  said 
e  had  doubt  about  the  charge  which  he  had  reported  in  favor  of 
some  time  ago.  Why,  if  we  are  going  to  discuss  the  merits  of  this 
case,  I  do  not  imagine  that  there  will  oe  any  revision  of  the  tariff  at 
the  present  session.  If  this  debate  is  to  go  on  in  an  unlimited  manner^ 
so  that  Members  may  make  speeches  of  four  and  five  hours,  and  that 
every  man  may  state  his  own  views 

Mr.  Parker.  Will  the  gentleman  permit  an  interruption  ? 

Mr.  Powers  of  Massachusetts.  I  yield  to  the  gentleman  from  New 
Jersey. 

Mr.  Parker.  Does  not  the  gentleman  think  that  the  four  hours 
spent  by  the  gentleman  from  Maine  were  well  spent  in  elucidation  of 
tne  evidence  ? 

Mr.  Powers  of  Massachusetts.  In  reply  to  that  I  will  say  that  if 
the  question  before  thia^  House  is  the  guilt  or  innocence  of  the  respond- 
ent upon  all  these  articles,  it  is  well  spent;  if  it  is  not  the  question 
before  this  House,  it  is  thrown  away. 

Mr.  Parker.  Is  it  not  a  fair  thing  to  discuss  whether  a  man  may 
honestly  be  charged  with  different  things — different  things  alleged  to 
be  crimes  and  misdemeanors  ?  We  all  know  that  different  things  did 
not  come  up  in  either  the  Peck  or  Belknap  case.  Was  it  not  in  each 
a  single  thing— in  the  Belknap  case  the  taking  of  money,  and  in  the 
Peck  case  for  contempt  in  one  case  ? 

Mr.  Powers  of  Massachusetts.  In  the  Belknap  case  several  rea- 
sons, and  in  the  Pickering  case  one. 

Mr.  Parker.  Of  the  same  character  ? 

Mr.  Powers  of  Massachusetts.  Why,  substantially  the  same  char- 
acter. The  difference  in  the  case  of  Pickering,  I  assume,  was  the 
difference  between  intoxication  on  the  bench  and  when  he  failed  to 
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{rotect  the  right  of  some  client  by  reason  of  refusing  him  a  fair  triaL 
t  seems  as  if  that  was  rather  somewhat  different.     [Laughter.] 
Mr.  Cooper  of  Pennsylvania.  Mr.  Speaker,  do  I  understand  the 

fentleman  to  say  that  this  is  the  only  mstance  in  which  a  defendant 
as  been  given  the  right  to  be  heard  ? 

Mr.  Powers  of  Massachusetts.  I  know  of  no  other  instance. 

Mr.  Cooper  of  Pennsylvania.  Do  you  know  whether  or  not  the 
right  was  refused  in  any  other  instance  ? 

Mr.  Palmer.  Yes;  certainly. 

Mr.  Powers  of  Massachusetts.  I  will  not  undertake  to  say  whether 
application  was  made  and  refused.  I  think  this  is  the  first  case 
where  the  accused  person  ever  had  the  assurance  to  appear  by  coun-f 
sel  and  ask  to  be  heard  before  what  practically  amounts  to  a  grand 

Mr.  Cooper  of  Pennsylvania.  The  gentleman  will  recognize  this, 
that  the  precedent  whether  or  not  the  accused  had  the  right  to  be 
heard  by  coimsel  would  establish  the  views  of  this  body  upon  the 
trial  of  cases  of  this  kind,  if  they  had  been  refused. 

Mr.  Powers  of  Massachusetts.  I  believe  we  are  bound  to  consider 
the  evidence  that  is  before  us. 

Mr.  Cooper  of  Pennsylvania.  Is  not  this  an  extraordinary  remedy 
that  is  being  sought  by  the  people  here  ? 

Mr.  Powers  of  Massachusetts.  It  is  the  remedy  which  is  provided 
by  the  Constitution.  The  Constitution  provides  that  every  judge 
shall  hold  his  term  of  office  during  good  behavior.  Now,  the  only, 
way  by  which  you  can  test  the  question  whether  he  has  been  guilty 
of  bad  behavior  is  by  an  impeachment  trial.  Take  the  case  of  a . 
lawyer.  If  a  lawyer  is  guilty  of  misbehavior,  he  is  summarily  dis- 
posed of  and  disbarred  by  the  court.  If  a  judge  holding  a  tenure 
of  .office,  such  as  a  Federal  judge  holds,  is  guilty  of  misbehavior,  the 
law  permits  the  people  to  have  that  misbehavior  examined  only  in 
one  way,  and  that  is  by  an  impeachment  proceeding. 

Mr.  C'ooPER  of  Pennsylvania.  What  I  wish  to  get  at  is  this:  If 
this  is  an  extraordinary  remedy,  does  it  not  place  upon  the  people, 
who  are  seeking  this  remedy  the  burden  of  establishing  their  case  i 

Mr.  Powers  of  Massachusetts.  It  certainly  does. 

Mr.  Cooper  of  Pennsylvania.  Then,  does  it  not  require  more  than 
the  establishment  of  a  probable  cause,  which  I  understand  your  posi- 
tion to  be  ? 

Mr.  Powers  of  Massachusetts.  I  doubt  if  it  requires  any  more 
than  what  is  called  a  "probable  cause.''  I  do  not  see  why  a  judge 
should  stand  in  any  different  position  than  any  other  citizen  upon 
the  question  of  crime.  In  other  words,  all  that  we  are  bound  to 
show  is  probable  cause  that  the  accused  is  guilty  of  the  offenses 
charged  in  the  different  articles.  That  has  been  stated  in  another 
way.  It  was  stated  in  the  Peck  case  that  what  the  House  should 
find  was  that  the  evidence  justified  a  rational  belief  that  he  was 
guilty. 

But  let  me  say,  in  connection  with  this,  that  when  this  case  reaches 
the  Senate  it  is  not  to  be  tried  upon  the  same  testimony  that  has  been 
presented  before  this  House.  There  is  no  part  of  this  testimony  in 
the  form  in  which  it  now  is  that  can  be  used  in  the  Senate.  It  will 
be  determined  upon  new  testimony,  oral  testimony.     Different  wit- 
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is  guilty  or  innocent  under  any  one  of  these  articles.  It  is  purely  a 
question  of  probable  cause,  and  upon  the  evidence  submitted  we  have 
arrived  at  the  rational  belief  that  the  resolutions  of  impeachment  are 
justified.  I,  for  instance,  have  reached  that  conclusion,  I  will  say, 
upon  the  contempt  charges;  some  other  Member  has  reached  it  upon 
some  other  charge;  but  the  body  as  a  whole  has  said  that  the  entire 
evidence  justifies  the  impeachment,  and  the  House  has  voted 
impeachment. 

Now,  the  duty  of  this  House  is  to  so  frame  the  pleadings  that  the 
important  charges  and  allegations  contained  in  the  evidence  shaD 
be  m  a  proper,  regular  form,  so  that  the  respondent  and  the  petitioner 
may  have  a  fair  trial  before  the  Senate  of  the  United  States. 

Now,  Mr.  Speaker,  with  all  seriousness,  I  ask  this  House  if  there  is 
any  other  question  before  it.  Why,  you  may  take  the  Peck  case — I 
was  looking  at  it  only  this  morning — and  after  they  voted  the  impeach- 
ment they  got  together  as  to  the  form  of  the  articles,  and  they  dis- 
cussed amendments  as  to  the  articles,  but  they  did  not  discuss  the 
merits  of  the  articles;  and  you  will  find  that  to  be  the  same  in  the 
Pickering  case;  and  you  will  find  it  to  be  the  same  in  the  Belknap 
case,  which  was  the  last  case  of  impeachment  tried  before  the  Senate. 

We  have  started  off  upon  an  entirely  different  plan.  We  hare 
undertaken  to  try,  and  my  friend  from  Pennsylvania  in  his  argument 
was  undertaking  to  prove,  that  upon  all  tnis  evidence  resp>ondent 
was  guilty  upon  every  charge.     My  friend  from  Maine  undertook  to 

Erove  that  he  was  not  guilty  of  nine  of  these  charges,  and  then  said 
e  had  doubt  about  the  charge  which  he  had  reported  in  favor  of 
some  time  ago.  Why,  if  we  are  going  to  discuss  the  merits  of  this 
case,  I  do  not  imagine  that  there  will  be  any  revision  of  the  tariff  at 
the  present  session.  If  this  debate  is  to  go  on  in  an  unlimited  manner, 
so  tnat  Members  may  make  speeches  of  four  and  five  hours,  and  that 
every  man  may  state  his  own  views 

Mr.  Parker.  Will  the  gentleman  permit  an  interruption  ? 

Mr.  Powers  of  Ma^ssachusetts.  I  yield  to  the  gentleman  from  New 
Jersey. 

Mr.  Parker.  Does  not  the  gentleman  think  that  the  four  hours 
spent  by  the  gentleman  from  Maine  were  well  spent  in  elucidation  of 
tne  evidence  ? 

Mr.  Powers  of  Massachusetts.  In  reply  to  that  I  will  say  that  if 
the  question  before  tlm  House  is  the  guilt  or  innocence  of  the  respond- 
ent upon  all  these  articles,  it  is  well  spent;  if  it  is  not  the  question 
before  this  House,  it  is  thrown  away. 

Mr.  Parker.  Is  it  not  a  fair  thing  to  discuss  whether  a  man  may 
honestly  be  charged  with  different  things — different  things  alleged  to 
be  crimes  and  misdemeanors  ?  We  all  know  that  different  things  did 
not  come  up  in  either  the  Peck  or  Belknap  case.  Was  it  not  in  each 
a  single  thing — in  the  Belknap  case  the  taking  of  money,  and  in  the 
Peck  case  for  contempt  in  one  case  ? 

Mr.  Powers  of  Massachusetts.  In  the  Belknap  case  several  rea- 
sons, and  in  the  Pickering  case  one. 

Mr.  Parker.  Of  the  same  character? 

Mr.  Powers  of  Massachusetts.  Why,  substantially  the  same  char- 
acter. The  difference  in  the  case  of  Pickering,  I  assume,  was  the 
difference  between  intoxication  on  the  bench  and  when  he  failed  to 
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frotect  the  right  of  some  client  by  reason  of  refusinghim  a  fair  triaL 
t  seems  as  if  that  was  rather  somewhat  different.     [Laughter.] 

Mr.  Cooper  of  Pennsylvania.  Mr.  Speaker,  do  I  understand  the 
gentleman  to  say  that  this  is  the  only  mstance  in  which  a  defendant 
has  been  given  the  right  to  be  heard  ? 

Mr.  Powers  of  Massachusetts.  I  know  of  no  other  instance. 

Mr.  Cooper  of  Pennsylvania.  Do  you  know  whether  or  not  the 
right  was  refused  in  any  other  instance  ? 

Mr.  Palmer.  Yes;  certainly. 

Mr.  Powers  of  Massachusetts.  I  will  not  imdertake  to  say  whether, 
apphcation  was  made  and  refused.  I  think  this  is  the  first  case 
where  the  accused  person  ever  had  the  assurance  to  appear  by  coun- 
sel and  ask  to  be  heard  before  what  practically  amounts  to  a  grand 
jury. 

Mr.  Cooper  of  Pennsylvania.  The  gentleman  will  recognize  this, 
that  the  precedent  whether  or  not  the  accused  had  the  right  to  be 
heard  by  counsel  would  establish  the  views  of  this  body  upon  the 
trial  of  cases  of  this  kind,  if  they  had  been  refused. 

Mr.  Powers  of  Massachusetts.  I  believe  we  are  bound  to  consider- 
the  evidence  that  is  before  us. 

Mr.  Cooper  of  Pennsylvania.  Is  not  this  an  extraordinary  remedy 
that  is  being  sought  by  the  people  here  ? 

Mr.  Powers  of  Massachusetts.  It  is  the  remedy  which  is  provided 
by  the  Constitution.  The  Constitution  provides  that  every  judge 
shall  hold  his  term  of  office  during  good  behavior.  Now,  the  onJy. 
way  by  which  you  can  test  the  question  whether  he  has  been  guilty 
of  bad  behavior  is  by  an  impeachment  trial.  Take  the  case  of  a . 
lawyer.  If  a  lawyer  is  guilty  of  misbehavior,  he  is  summarily  dia* 
posed  of  and  disbarred  by  the  court.  If  a  judge  holding  a  tenure 
of  .office,  such  as  a  Federal  judge  holds,  is  guilty  of  misbehavior,  the 
law  permits  the  people  to  have  that  misbehavior  examined  only  in 
one  way,  and  that  is  by  an  impeachment  proceeding. 

Mr,  C'ooPER  of  Pennsylvania.  What  I  wish  to  get  at  is  this:  If 
this  is  an  extraordinary  remedy,  does  it  not  place  upon  the  people, 
who  are  seeking  this  remedy  the  burden  of  establishing  their  case? 

Mr.  Powders  of  Massachusetts.  It  certainly  does. 

Mr.  Cooper  of  Pennsylvania.  Then,  does  it  not  require  more  than 
the  establishment  of  a  probable  cause,  which  I  understand  your  posi- 
tion to  be  ? 

Mr.  Powers  of  Massachusetts.  I  doubt  if  it  requires  any  more 
than  what  is  called  a  ''probable  cause.''  I  do  not  see  why  a  judge 
should  stand  in  any  different  position  than  any  other  citizen  upon 
the  question  of  crime.  In  other  words,  all  that  we  are  bound  to 
show^  is  probable  cause  that  the  accused  is  guilty  of  the  offenses 
charged  in  the  different  articles.  That  has  been  stated  in  another 
way.  It  was  stated  in  the  Peck  case  that  what  the  House  should 
find  was  that  the  evidence  justified  a  rational  belief  that  he  was 

But  let  me  sa}',  in  connection  with  this,  that  when  this  case  reaches 
the  Senate  it  is  not  to  be  tried  upon  the  same  testimony  that  has  been 
pr^ented  before  this  House.  There  is  no  part  of  this  testimony  in 
the  form  in  which  it  now  is  that  can  be  used  in  the  Senate.  It  will 
be  determined  upon  new  testimony,  oral  testimony.     Different  wit- 
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is  guilty  or  innocent  under  any  one  of  these  articles.  It  is  purely  a 
question  of  probable  cause,  and  upon  the  evidence  submitted  we  have 
arrived  at  tne  rational  belief  that  the  resolutions  of  impeachment  are 
justified.  I,  for  instance,  have  reached  that  conclusion,  I  will  say, 
upon  the  contempt  charges;  some  other  Member  has  reached  it  upon 
some  other  charge ;  but  the  body  as  a  whole  has  said  that  the  entire 
evidence  justifies  the  impeachment,  and  the  House  has  voted 
impeachment. 

Now,  the  duty  of  this  House  is  to  so  frame  the  pleading  that  the 
important  charges  and  allegations  contained  in  the  evidence  shall 
be  m  a  proper,  regular  form,  so  that  the  respondent  and  the  petitioner 
may  have  a  fair  trial  before  the  Senate  of  the  United  States. 

Is  ow,  Mr.  Speaker,  with  all  seriousness,  I  ask  this  House  if  there  is 
any  other  question  before  it.  Why,  you  may  take  the  Peck  case— I 
was  looking  at  it  only  this  morning — and  after  they  voted  the  impeach- 
ment they  got  together  as  to  the  form  of  the  articles,  and  they  dis- 
cussed amendments  as  to  the  articles,  but  they  did  not  discuss  the 
merits  of  the  articles;  and  you  will  find  that  to  be  the  same  in  the 
Pickerings  case;  and  you  will  find  it  to  be  the  same  in  the  Belknap 
case,  which  was  the  last  case  of  impeachment  tried  before  the  Senate. 

We  have  started  off  upon  an  entirely  different  plsm.  We  have 
undertaken  to  try,  and  my  friend  from  Pennsylvania  in  his  argument 
was  undertaking  to  prove,  that  upon  all  tms  evidence  respondent 
was  guilty  upon  every  charge.  My  friend  from  Maine  undertook  to 
prove  that  he  was  not  guilty  of  nine  of  these  charges,  and  then  said 
ne  had  doubt  about  the  charge  which  he  had  reported  in  favor  of 
some  time  ago.  Why,  if  we  are  going  to  discuss  the  merits  of  this 
case,  I  do  not  imagine  that  there  will  be  any  revision  of  the  tariff  at 
the  present  session.  If  this  debate  is  to  go  on  in  an  unlimited  manner, 
so  tnat  Members  may  make  speeches  of  four  and  five  hours,  and  that 
every  man  may  state  his  own  views 

Mr.  Parker.  Will  the  gentleman  permit  an  interruption ! 

Mr.  Powers  of  Massachusetts.  I  yield  to  the  gentleman  from  New 
Jersey. 

Mr.  Parker.  Does  not  the  gentleman  think  that  the  four  hours 
spent  by  the  gentleman  from  Maine  were  well  spent  in  elucidation  of 
the  evidence  ? 

Mr.  Powers  of  Massachusetts.  In  reply  to  that  I  will  say  that  if 
the  question  before  this^  House  is  the  guilt  or  innocence  of  the  respond- 
ent upon  all  these  articles,  it  is  well  spent;  if  it  is  not  the  question 
before  this  House,  it  is  thrown  away. 

Mr.  Parker.  Is  it  not  a  fair  thing  to  discuss  whether  a  man  may 
honestly  be  charged  with  different  things — different  things  allejifed  to 
be  crimes  and  misdemeanors  ?  We  all  know  that  different  things  did 
not  come  up  in  either  the  Peck  or  Belknap  case.  Was  it  not  in  eaeh 
a  single  thing — in  the  Belknap  case  the  taking  of  money,  and  in  the 
Peck  case  for  contempt  in  one  case  ? 

Mr.  Powers  of  Massachusetts.  In  the  Belknap  case  several  rea- 
sons, and  in  the  Pickering  case  one. 

Mr.  Parker.  Of  the  same  character? 

Mr.  Powers  of  Massachusetts.  Why,  substantially  the  same  cha^ 
acter.  The  difference  in  the  case  of  Pickering,  I  assume,  was  the 
difference  between  intoxication  on  the  bench  and  when  he  failed  to 
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frotect  the  right  of  some  client  by  reason  of  refusing  him  a  fair  triaL 
t  seems  as  if  that  was  rather  somewhat  different.     [Laughter.] 

Mr.  Cooper  of  Pennsylvania.  Mr.  Speaker,  do  I  understand  the 
gentleman  to  say  that  this  is  the  only  mstance  in  which  a  defendant 
has  been  given  the  right  to  be  heard  ? 

Mr.  Powers  of  Massachusetts.  I  know  of  no  other  instance. 

Mr.  Cooper  of  Pennsylvania.  Do  you  know  whether  or  not  the 
right  was  refused  in  any  other  instance  ? 

Mr.  Palmer.  Yes;  certainly. 

Mr.  Powers  of  Massachusetts.  I  will  not  undertake  to  say  whether 
application  was  made  and  refused.  I  think  this  is  the  first  case 
where  the  accused  person  ever  had  the  assurance  to  appear  by  coun- 
sel and  ask  to  be  heard  before  what  practically  amounts  to  a  grand 

ilr.  Cooper  of  Pennsylvania.  The  gentleman  will  recognize  this, 
that  the  precedent  whether  or  not  the  accused  had  the  right  to  be 
heard  by  counsel  would  establish  the  views  of  this  body  upon  the 
trial  of  cases  of  this  kind,  if  they  had  been  refused. 

Mr.  Powers  of  Massachusetts.  I  believe  we  are  bound  to  consider 
the  evidence  that  is  before  us. 

Mr.  Cooper  of  Pennsylvania.  Is  not  this  an  extraordinary  remedy 
that  is  being  sought  by  the  people  here  ? 

Mr.  Powers  of  Massachusetts.  It  is  the  remedy  which  is  provided 
by  the  Constitution.  The  Constitution  provides  that  every  judge 
shall  hold  his  term  of  office  during  good  behavior.  Now,  the  onJy 
way  by  which  you  can  test  the  question  whether  he  has  been  guilty 
of  bad  behavior  is  by  an  impeachment  trial.  Take  the  case  of  a , 
lawyer.  If  a  lawyer  is  guilty  of  misbehavior,  he  is  summarily  dis- 
posed of  and  disl)arred  by  the  court.  If  a  judge  holding  a  tenure 
of  .office,  such  as  a  Federal  judge  holds,  is  guilty  of  misbehavior,  the 
law  permits  the  people  to  have  that  misbehavior  examined  only  in 
one  way,  and  that  is  by  an  impeachment  proceeding. 

Mr.  Cooper  of  Pennsylvanfn.  What  I  wish  to  get  at  is  this:  If 
this  is  an  extraordinary  remedy,  does  it  not  place  upon  the  people, 
who  are  seeking  this  remedy  the  burden  of  establishing  their  case  ? 

Mr.  Powers  of  Massachusetts.  It  certainly  does. 

Mr.  Cooper  of  Pennsylvania.  Then,  does  it  not  require  more  than 
the  establishment  of  a  probable  cause,  which  I  understand  your  posi- 
tion to  be  ? 

Mr.  Powers  of  Massachusetts.  I  doubt  if  it  requires  any  more 
than  what  is  called  a  ''probable  cause.''  I  do  not  see  why  a  judge 
should  stand  in  any  different  position  than  any  other  citizen  upon 
the  question  of  crime.  In  other  words,  all  that  we  are  bound  to 
show  is  probable  cause  that  the  accused  is  guilty  of  the  offenses 
charged  in  the  different  articles.  That  has  been  stated  in  another 
way.  It  was  stated  in  the  Peck  case  that  what  the  House  should 
find  was  that  the  evidence  justified  a  rational  belief  that  he  was 

But  let  me  sav,  in  connection  with  this,  that  when  this  case  reaches 
the  Senate  it  is  not  to  be  tried  upon  the  same  testimony  that  has  been 
presented  before  this  House.  There  is  no  part  of  this  testimony  in 
the  form  in  which  it  now  is  that  can  l)e  used  in  the  Senate.  It  will 
be  determined  upon  new  testimony,  oral  testimony.     Different  wit- 
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nesses,  possibly  witnesses  entirely  outside  of  those  that  testified  here, 
will  testify  there  and  testify  orally.  The  only  question  for  us  to 
make  up  our  minds  on  is  what  pleading  are  necessary. 

Mr.  (jaines  of  West  Virginia.  Will  the  gentleman  frojn  Massachu- 
setts yield  to  me  for  a  minute  ? 

Mr.  Powers  of  Massachusetts.  I^etme  finish  this  sentence  and 
then  I  will  be  glad  to.  Having  voted  the  impeachment,  what  plead- 
ings are  necessary  in  order  to  give  a  fair  tnal  upon  the  ijnportant 
questions  in  controversy  ?  I  will  now  yield  to  the  gentleman  from 
West  Virginia. 

Mr.  Gaines  of  West  Virginia.  I  would  like  to  ask  the  gentleman 
whether  he  or  the  comxnittee  have  given  any  attention  to  the  effect 
on  this  impeachment  trial  if  it  should  not  be  concluded  in  the  Senate 
before  the  4th  of  March?  Does  an  impeachment  determined  upon 
and  entered  upon  by  one  Congress  continue  upon  the  expiration  of 
that  Congress  ?  And  if  the  Senate,  proceeding  to  try  this  case  de 
novo,  hearing  all  the  evidence,  perhaps  going  into  more  detail  than 
this  House,  should  not  have  time  at  this  session  or  before  the  4th  of 
March  to  conclude  the  hearing  or  reach  any  determination,  uHiai 
would  be  the  effect  ? 

Mr.  Powers  of  Massachusetts.  I  ^^dll  say  to  my  friend  from  West 
Virginia  that  my  understanding  of  the  law  is  that  whenever  the 
respondent  is  once  before  the  Senate,  he  is  before  what  is  known  as 
the  impeachment  court,  and  that  court  continues  until  the  trial  is 
completed;  and  the  change  in  the  Senate  which  will  take  place  on 
the  4th  of  March  in  no  way  affects  the  court  as  it  is  constituted  to 
try  it.  It  is  true  that  new  members  may  come  into  that  court,  and 
when  they  come  in,  if  they  have  not  taken  the  oath,  they  must  take 
it;  but  tliat  constitutes  a  court  and  continues  as  a  court  until  the 
trial  is  completed.     That  is  my  understanding. 

Mr.  Gaines  of  West  Virginia.  If  the  gentleman  will  permit  me, 
there  seems  to  me  to  be  no  question  that  the  court  continues,  for  the 
Senate  is  a  continuing  body;  but  suppose,  for  instance,  the  House 
appoints  certain  managers  to  present  the  articles  of  impeachment. 
The  managers  appointed  by  the  present  House  may  not  be  Members 
of  the  next. 

Mr.  Palmer.  Then  the  House  will  appoint  some  more. 

Mr.  Gaines  of  West  Virginia.  Can  the  action  of  this  Congress  bind 
the  succeeding  one  ?     I  am  asking  only  for  information. 

Mr.  Powers  of  Massachusetts.  I  will  say  to  my  friend  that  my 
understanding  is  that  if  there  should  be  any  managers  appointed  at 
this  session  of  Congress  and  the  trial  should  not  be  completed  and  the 
managers  should  go  out,  then  this  House  may  appoint  other  managers 
to  take  their  place,  just  the  same  as  if  vou  start  a  trial  and  your  dis- 
trict attorney  gets  removed  or  dies  in  ofiice,  the  next  district  attorney 
takes  it  up  and  carries  it  on.     I  think  that  is  the  situation. 

Mr.  Olmsted.  Will  the  gentleman  permit  me  to  interrupt  him  fur 
a  moment  ? 

Mr.  Powers  of  Massachusetts.  Certainly. 

Mr.  Olmsted.  Not  for  the  purpose  of  embarrassing  or  taking  issue 
with  him  at  all,  but  for  information.  I  quite  agree  with  the  gentle- 
man that  the  House  havmg  voted  for  impeachment,  the  proper  ques- 
tion now  before  it  is  as  to  the  proper  framing  of  the  articles  or  im- 
peachment.    I  expect  to  vote  for  most,  ana  perhaps  all  of  these 
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articlas  submitted,  but  there  is  one  of  them  concerning  which  I  hare 
some  question,  and  it  is  as  to  that  that  I  wish  to  ask  the  gentleman 
from  Massachusetts. 

The  fourth  article  charges  that  said  Charles  Swa^rne  having  been 
duly  appointed,  etc.,  did  imlawfully  appropriate  to  his  own  use  with- 
out making  compensation  to  the  owner  a  certain  railway  car,  and  that 
it  was  provisioned,  etc.,  and  that  he  took  that  car  and  provisions 
under  a  claim  of  right  for  the  reason  that  the  same  was  in  the  hands 
of  a  receiver  appointed  by  him. 

Now,  in  the  first  place,  I  labor  under  the  impression  gathered  some- 
where in  this  record,  that  the  receiver  was  appointed  oy  Judge  Par- 
dee, but  I  am  not  sure  that  I  am  right.  Furtner,  it  seems  to  me  that 
the  evidence  shows  that  he  did  not  at  the  time  appropriate  this  car  j 

violently  or  forcibly  under  a  claim  of  right,  but  the  evidence  showSi  I 

on  page  502,  that  the  receiver  sent  it  to  him  at  Ins  own  instance — 
that  is,  the  instance  of  the  receiver. 

Now,  there  is  some  evidence  that  10  or  12  years  afterwards,  the 
judge  being  asked  about  that,  did  say  that  he  tfiought  he  had  a  right 
to  use  it  because  it  was  in  the  hands  of  the  court,  which  had  charge  of 
the  receiver.  Is  it  entirely  accurate  and  fair  to  the  judge  to  say  that 
he  appropriated  at  that  time  that  ear  and  provisions  under  a  claim  of 
right  t  in  other  words,  ought  not  that  particular  article  to  be  framed 
somewhat  differently,  so  as  not  to  do  tne  judge  any  injustice,  which 
neithor  the  gentleman  from  Massachusetts  nor  any  member  of  the 
committee  would  desire  to  do  ? 

Mr.  Powers  of  Massachusetts.  I  think  my  friend  from  Pennsyl- 
vania raises  a  pertinent  question,  and  that  is  as  to  the  form  of  plead- 
ing. That  is  what  we  are  here  for.  I  do  net  understand  that  he 
raises  the  question  as  to  the  merits  of  that  article. 

Mr.  Olmsted.  I  think  it  was  improper  for  him  to  use  the  car,  and 
particularly  the  provisions  paid  for  hy  the  receiver,  knowing,  as  he 
must  have  known,  that  when  the  receiver's  account  came  before  him 
it  must  include  the  expenses  of  the  provisions  and  the  car.  I  think 
that  is  as  impr(»per  as  it  would  have  been  if  a  hotel  had  been  in  the 
hands  of  a  receiver  and  he  had  taken  his  family  and  stopped  at  the 
hotel  without  compensation.  But,  at  the  same  time,  I  think  the 
article  ought  to  be  so  framed  as  not  to  misstate  the  facts  or  to  do  the 
judge  any  injustice. 

Mr.  Powers  of  Massachusetts.  Of  course,  in  the  evidence  of  Judge 
Swayne  which  came  before  the  committee  ho  claimed  that  he  had  a 
right  to  appropriate  to  his  own  use — that  is,  to  make  use  of  for  his 
own  personal  benefit — the  property  of  the  bankrupt  railroad  company 
by  reason  of  its  being  in  custody  of  his  court.  I  understana  my 
fnend  from  Pennsylvania  to  say  that  the  word  *' appropriate*'  is  not 
the  proper  word  as  a  mere  matter  of  pleading,  ana  that  perhaps  the 
word  should  be  that  he  ''accepted  witnout  right  the  property  of  this 
road  and  used  it  for  his  own  benefit  when  tendered  to  him  by  the  re- 
ceiver who  was  an  officer  of  his  court.' ' 

Mr.  Olmsted.  Yes;  if  at  the  instance  of  the  receiver  he  accepted 
and  made  use  of  the  car  and  provisions,  knowing  that  the  expense 
thereof  must  appear  in  the  receiver's  account,  the  article  would  bo 
satisfactory  to  me. 

Mr.  Powers  of  Massachusetts.  I  tliink  there  is  a  ^ood  deal  of 
force  in  the  position  of  the  gentleman  from  Pemisylvania,  and  when 
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it  comes  up  at  the  proper  time  it  is  a  proper  matter  for  amendment. 
It  has  not  been  mv  purpose,  Mr.  Speaker,  to  go  into  the  merits  of 
this  controversy,  for  the  very  reason  that  I  beUeve  that  we  have 
settled  the  question  of  the  merits  so  far  as  this  body  is  concerned.  I 
want  briefly,  however,  to  take  up  one  feature  of  this  debate  which, 
to  my  mind,  is  hardly  worthy  of  the  House.  It  is  the  partisan  spirit 
that  is  being  shown  both  on  this  side  of  the  House  ana  on  the  other 
side  of  the  House.  The  great  body  of  the  membership  of  this  House 
are  lawyers,  many  of  them  have  held  ludicial  positions,  and  a  num- 
ber of  tiiem  have  been  attorney  generals  of  their  States. 

We  are  sitting  here  as  a  grand  jury,  or,  as  has  been  stated,  as  the 
grand  inquest  of  the  Nation,  to  settle  simply  a  question  of  pleading, 
and  I  am  very  sorry  that  yesterday,  and  to  a  certain  extent  this 
morning,  there  came  into  tms  debate  what  would  appear  to  be  par- 
tisan feeling  upon  the  part  of  one  side  or  the  other.  ^ 

Mr.  Wm.  Alden  Smith.  Mr.  Speaker,  I  have  heard  the  gentlemim 
from  Massachusetts  [Mr.  Powers]  say  two  or  three  times  that  we  are 
bound  by  that  vote  a  few  days  ago.  Now,  I  do  not  understand  it  so 
at  all.  In  fact,  if  we  are  sitting  as  a  grand  jury,  we  have  the  same 
right  that  the  grand  jury  exercised  in  Oregon  a  few  days  ago  when 
they  made  an  indictment  and  withdrew  it  a  few  days  afterwards. 

Mr.  Powers  of  Massachusetts.  Had  they  filed  the  indictment  with 
the  clerk  of  the  court  at  the  time  they  withdrew  it  ? 

Mr.  Wm.  Alden  Smith.  Just  a  moment.  I  do  not  know  of  any 
rule  of  res  adjudicata  that  should  apply  to  this  House.  We  have  a 
right  to  reconsider  this  matter  if  we  desire  to.  We  have  a  right  to 
take  it  up  de  novo  if  we  want  to. 

Mr.  Powers  of  Massachusetts.  There  has  been  up  to  the  present 
time  no  proposition  to  take  it  up  de  novo.  There  is  no  evidence 
before  the  House  now  that  was  not  before  the  House  when  we  voted 
the  resolution  of  impeachment.  I  concede  that  men  in  this  country 
have  a  right  to  change  their  minds;  but  this  is  not  a  tariff  question; 
it  is  not  a  currency  question.  It  is  a  question  of  law,  and  we  settled 
this  after  a  debate,  and  some  extended  debate,  by  a  very  decisive 
vote.  Now,  having  settled  it,  we  then  went  to  the  Senate  and 
reported  our  action  in  voting  that  resolution. 

Mr.  W^M.  Alden  Smith.  But  some  of  us  did  not  vote  with  the 
gentleman  at  all  before,  and  are  we  bound  by  his  vote  ? 

Mr.  Powers  of  Massachusetts.  Let  me  finish,  and  then  I  shall  be 
glad  to  yield.  We  went  to  the  Senate  and  said  to  the  Senate  that 
we  had  passed  the  resolution  of  impeachment.  In  other  words,  we 
filed  our  action  with  the  Senate.  Now,  I  do  not  undertake  to  db- 
cuss  the  question  whether  we  have  a  right  to  rescind  our  action  of 
December  13.  I  do  not  know.  This  is  the  first  proposition  that  has 
been  made  to  rescind  it.  It  is  rather  a  remarkable  case  when  everv 
member  of  the  Judiciary  Committee  believes  in  impeachment,  with 
the  exception  of  my  friend  the  gentleman  from  California  [Mr.  Gil- 
lett],  ana  he  believed  in  impeachment  on  December  13 

ilr.  Parker.  No,  sir. 

Mr.  Powers  of  Massachusetts.  But  of  course  he  has  a  right  to 
change  his  mind. 

Mr.  Parker.  Will  the  gentleman  allow  me  an  interruption  ? 

Mr.  Powers  of  Massachusetts.  Allow  me  to  make  my  statement 
and  then  I  will  yield.     It  appears  that  on  December  13  every  membw' 
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of  the  Committee  on  the  Judiciary  and  a  very  decided  majority  of 
this  House  believed  that  the  resolution  of  impeachment  ought  to  be 
voted.  Now,  if  anyone  has  changed  his  mind  since  that  time,  he 
must  have  changed  it  upon  a  consideration  of  the  same  testimony 
that  was  before  flie  House  on  December  13. 

Mr.  Pabker.  Will  the  gentleman  permit  an  interruption  ? 

Mr.  Powers  of  Massachusetts.  Now  I  yield. 

Mr.  Parker.  I  entirely  contradict  the  statement  of  the  gentleman 
that  at  the  time  of  the  adoption  of  that  report  I  or  those  with  me 
believed  that  an  impeachment  ought  to  be  voted.  We  did  report  that 
as  to  one  matter — the  certificate  of  expenses,  unexplained — there  was 
ground  of  impeachment.  Mr.  Speaker,  I  think  it  fair  to  the  gentle- 
man from  Massachusetts  [Mr.  Powers]  to  give  him  notice  in  brief  of 
the  position  that  I  take.  I  say  we  reported  that,  unexplained  as  to 
motive,  the  certtficates  given  at  that  time  were  grounds  of  impeach- 
ment, if  false.  There  are  many  offenses  which  are  indictable  for 
which  the  grand  jury  does  not  indict,  and  I  rose  in  my  place  here  in 
this  House  in  that  clebate  when  the  previous  question  was  moved  in 
order  to  tell  this  House  that  it  was  within  its  wise  discretion,  looking 
at  the  practice  which  seems  to  prevail  among  different  courts  of  this 
Union  with  reference  to  that  statute,  to  say  as  to  whether  impeach- 
ment should  be  ordered. 

Mr.  Powers  of  Massachusetts.  Is  this  a  question  ? 

Mr.  Parker.  I  am  giving  the  gentleman  notice,  I  have  already 
stated  to  the  gentleman. 

Mr.  Powers  (rf  Massachusetts.  I  yield  to  any  privilege  under  the 
sun. 

Mr.  Parker.  I  have  already  said  to  the  gentleman  that  I  thought 
it  was  fair  to  him  that  I  should  make  a  short  statement  of  my  posi- 
tion, so  that  he  could  answer  me,  as  he  is  upon  that  point.  1  shall 
likewise  at  the  point v 

Mr.  Gilbert.  Mr.  Speaker,  will  the  gentleman  from  Massachu- 
setts allow  me  to  ask  him  a  question  ? 

Mr.  Powers  of  Massachusetts.  I  don't  know  whether  I  have  the 
floor. 

Mr.  Parker.  Oh,  the  gentleman  has  the  floor. 

Mr.  Powers  of  Massachusetts.  Very  well.  If  the  gentleman  from 
New  Jersey  will  yield  to  my  friend  from  Kentucky  to  put  a  question, 
I  should  be  glad,  for  the  gentleman  from  New  Jersey  now  has  the 
floor. 

Mr.  Parker.  Oh,  I  can  not  verv  well  do  that.  I  have  not  the  floor. 
I  am  simply  giving  notice  that  I  sliall  likewise  insist  before  this  House 
that  where  different  crimes  and  misdemeanors  were  alleged  it  was  the 
duty  of  the  House  to  have  voted  whether  each  class  of  matter  reported 
was  impeachable  before  debating  that  resolution  of  impeachment,  and 
that  the  committee  was  entitled  to  the  vote  of  a  majority  on  each 
branch,  and  that  now  for  the  first  time  the  real  questicm  of  impeach- 
ment has  come  before  this  House  to  be  determmed,  not  by  5  men 
on  one  charge,  15  on  another,  and  20  on  another  coming  in  generally 
and  saying  that  for  one  or  another  of  the  charges  Judge  Swayne 
should  be  impeached,  but  on  each  particular  branch  of  the  case. 

Mr.  Powers  of  Massachusetts.  Mr.  Speaker,  I  now  yield  to  the 
gentleman  from  Kentucky  [Mr.  Gilbert]. 
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Mr.  Palmer.  Why  do  not  you  answer  the  question  of  the  gentle- 
man from  New  Jersey  [Mr.  Parker]  ? 

Mr.  Gh,bert.  I  do  not  want  to  interfere  with  the  Une  of  the  gen- 
tleman's argument,  but  I  want  to  know  this:  You  have  two  or  three 
times  disclaimed  any  desire  to  discuss  the  merits  of  the  controversy, 
and  you  couple  with  that  proposition  another  one  that  the  only  pur- 
pose of  this  grand  jury  or  this  House  is  to  properly  formulate  the 
items.  Now,  how  are  we  to  intelligently  formulate  the  items  without 
an  intelligent  comprehension  of  the  testimony?    For  example,  the 

Eroposition  is  presented  to  the  House  whether  or  not  we  shall  impeach 
im  upon  the  charge  of  $10  a  day.  Gentlemen  voting  '*aye"  on  this 
testimony  support  that  contention,  and  so  with  the  other  charges,  so 
do  not  we  necessarily  have  to  discuss  the  testimony  ? 

Mr.  Powers  of  Massachusetts.  Mr.  Speaker,  that  is  a  very  fair 
question,  and  I  assume  that  we  had  considered  the  testimony  when 
we  voted  the  resolution  of  impeachment.  At  that  time  the  com- 
mittee ui^ed  the  impeachment  upon  five  grounds,  and  those  are  the 
only  grounds  which  are  covered  by  the  articles,  and  it  was  upon  those 
five  grounds  and  upon  no  other  that  the  committee  making  the  report 
urged  the  impeachment,  and  we  had  aseumed  that  when  the  House 
voted  the  impeachment  they  practically  said  that  a  probable  cause 
was  made  out  iu  these  five  subject  matters  which  were  discussed 
before  the  House. 

Mr.  Gilbert.  But  the  gentleman  from  Massachusetts  on  that 
occasion  said  that  that  was  not  the  proper  time  to  discuss  the  merits 
of  the  case. 

Mr.  Powers  of  Massachusetts.  I  do  not  think  I  made  that  state- 
ment. I  said  this  was  not  the  proper  tribunal  to  discuss  the  merits; 
that  the  question  of  guilt  or  innocence  must  be  determined  by  the 
trial  tribunal  and  that  this  was  not  the  trial  tribunal. 

Now,  I  want  to  just  make  a  little  reply  to  my  friend  from  New 
Jersey,  who  has  asked  me  a  question  and,  as  I  understand,  has  served 
notice  upon  us 

Mr.  Parker.  I  simply  stated  what  my  position  was. 

Mr.  Powers  of  Massachusetts.  I  understood  him  to  say  it  was  not 
quite  fair  for  me  to  say  that  he  favored  the  passage  of  the  resolution  of 
impeachment.  I  wish  to  call  his  attention  to  the  report  which  is 
signed  by  him,  Richard  Wayne  Parker  being  the  name  at  the  head 
ofit 

Mr.  Palmer.  Written  by  him  ? 

Mr.  Powers  of  Massachusetts.  I  judge  by  the  excellent  English  in 
which  it  is  written  that  it  was  written  by  my  learned  friend  from 
New  Jersey.     This  closes  with  the  following  language: 

As  a  witness — 

Referring  to  Judge  Swayne — 

he  answered  and  explained  every  other  charge — 

Meaning  every  other  charge  except  the  charge  of  false  certifica- 
tion— 

This  chare;e  he  made  no  effort  as  a  witness  to  answer  or  explain.  The  inference  frtan 
the  recora,  on  general  principles,  is  that  the  charge  is  admitted  to  be  true,  and  that 
he  has  no  answer  or  explanation  thereto.  Whether  a  satisfiactory  explanation  can  be 
made  we  do  not  say.     We  must  take  the  record  as  it  stands. 

Upon  this  record,  unanswered  and  unexplained,  we  are  of  the  opinion  that  in  this 
particular  an  impeachable  offense  has  been  made  out. 
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Now,  I  understand  we  have  not  the  benefit  of  any  testimony  that 
was  before  us  when  my  friend  from  New  Jersey  wrote  that  report.  I 
do  not  understand  that  any  explanation  has  been  made  by  the  respon- 
dent, and  I  do  not  understand  that  if  my  friend  from  New  Jersey  haa 
changed  his  mind ;  upon  what  he  has  changed  it.  He  has  not  changed 
it  upon  any  explanation  made  by  the  respondent  which  appears  in  any 
official  record  or  is  properiy  before  this  house.  If  he  has  made  aa 
explanation  in  some  other  way  through  the  press  which  has  satisfied 
my  friend  that  he  ought  not  longer  to  continue  with  this  report,  that 
may  influence  him,  but  ought  not  to  influence  us. 
Now,  I  want  to  say  just  this  in  closing,  because  I  do  not  propose  to 
occupy  very  much  more  time.  You  have  here  a  unique  and  very 
peculiar  situation.  This  is  the  first  impeachment  trial  in  74  years. 
For  three-quarters  of  a  century  the  judges  of  this  country  have  so 
conducted  themselves  as  to  meet  with  the  approbation  of  the  bar  and 
suitors  in  their  courts.  Not  a  single  dissent  has  come  here  from  all 
these  Federal  districts  throughout  this  country  except  the  northern 
district  of  the  State  of  Florida.  For  10  years  an  agitation  has  been 
going  on  in  that  district.  The  legislature  of  Florida,  voicing  the  sen- 
timents of  the  people  of  that  State,  have  voted  by  an  almost  unani- 
mous vote  in  favor  of  memorializing  Congress  for  the  impeachment  of 
this  respondent.  If  I  mistake  not,  they  have  passed  that  vote  twice, 
once  several  years  ago  and  once  in  1903. 

Now,  it  is  claimed  by  some  of  my  good  friends  on  this  side  of  the 
House  that  back  of  this  agitation  is  politics;  that  the  very  fact, 
which  is  admitted,  that  Judge  Swayne  came  from  a  Northern  State, 
that  he  was  identified  with  the  Republican  Party  and  sent  down  into 
Florida,  is  one  of  the  causes  of  the  dissatisfaction  which  exists  in  his 
district.  I  have  examined  that  rumor  somewhat  carefully;  I  have 
examined  that  charge  because  I  have  heard  it  made  off  the  floor  of 
this  House,  and  I  have  reached  the  conclusion  that  there  is  no  founda- 
tion whatever  to  it. 

Ever  since  the  Civil  War  we  have  been  sending  from  the  North  good 
lawyers,  and  some  lawyers  not  as  good,  to  hold  positions  as  Federal 
judges  in  the  Southern  States.  To-day  a  large  number  of  the  judges 
m  tne  South  come  from  the  North  and  vote  the  same  ticket  that  I 
vote.  Judge  Swayne  refrains  from  voting,  but  most  judges  vote.  So 
far  as  I  am  able  to  discover,  there  is  absolute  harmony  to-day  between 
the  bar  and  the  people  of  the  South  and  those  judges  that  went  down 
from  the  North  years  ago  to  accept  positions  in  the  Federal  courts  of 
the  Southern  States. 

So  far  as  I  am  able  to  learn,  politics  have  nothino;  to  do  with  this 
controversy.  I  have  great  respect  for  the  bar  of  the  South.  Ever 
since  the  days  of  the  Marshalls  and  Pinckneys  and  Wirts  the  bar  of  the 
South  has  been  an  honorable  institution,  representing  an  honorable 
profession.  [Applause.]  I  think  it  is  fair  to  say  that  the  reputation 
of  the  southern  lawyer  compares  favorably  with  the  reputation  of 
lawyers  of  the  other  sections  of  the  Union.  But  when  you  find  in  a 
State  a  situation  such  as  exists  in  Florida,  it  is  not  singular  that  there 
is  more  or  less  partisan  spirit.  It  is  not  singular  that  that  agitation 
in  Florida  should  permeate  the  State  of  Florida  and  permeate  a  great 
part  of  the  southern  section.  Let  me  suppose,  Mr.  Speaker,  a  case- 
Let  me  suppose  that  in  Massachusetts  we  had  a  Federal  judge  who 
was  distasteful  to  the  bar  and  distasteful  to  the  people,  so  that  there 
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would  be  agitation  continued  for  years  as  to  the  question  of  his 
removal,  and  let  me  suppose  that  the  Le^slature  of  Massachusetts 
voted  by  a  substantially  unanimous  vote  in  favor  of  memorializing 
Congress  for  his  impeacnment.  And  suppose  that  every  one  of  the 
delegation  from  Massachusetts  upon  this  floor  came  here  charged  by 
the  mstruction  of  the  general  court  of  the  Commonwealth  of  Massa- 
chusetts to  present  articles  of  impeachment.  Do  you  not  think  that 
that  situation  would  be  likely  to  generate  partisan  spirit  among  us 
in  Massachusetts  ?  And  would  not  that  partisan  spirit  extend  through 
all  the  States  of  New  England  and  would  not  my  friend  from  Maine 
[Mr.  Littlefield]  and  my  friends  from  Massachusetts  be  here  talking 
in  language  somewhat  familiar  to  the  language  of  the  Representatives 
of  the  State  of  Florida?     Why,  it  seems  to  me 

Mr.  Davis  of  Florida.  Mr.  Speaker,  will  the  gentleman  permit  an 
interruption  ? 

Mr.  rowBRS  of  Massachusetts.  Certainly. 

Mr.  Davis  of  Florida.  I  wish  to  sav  to  the  gentleman  from  Massa- 
chusetts [Mr.  Powers]  that ,  as  one  of  tne  Representatives  from  Florida, 
I  thank  him  for  what  he  has  kindly  said  or  us. 

I  desire  to  say  further,  that  we  have  two  Federal  judges  in  my 
State,  one  for  the  northern  and  the  other  for  the  southern  district. 
They  are  both  northern  men  and  both  Republicans.  The  judge  of 
the  southern  district  is  James  W.  Locke,  and  there  is  no  man  in 
Florida  more  honored,  more  loved,  and  more  respected  by  the  j>eople 
of  that  State  than  Judge  Locke.     [Loud  applause.] 

Mr.  Powers  of  Massachusetts.  I  thank  the  gentleman  from  Florida 
for  his  statement  concerning  the  matter.  It  covers  the  situation 
which  I  assumed  existed  in  the  South.  I  have  talked  with  lawyers 
upon  the  floor  of  the  IIojs  \  and  I  find  that  that  situation  exists  in 
nearly  all  the  States  of  the  South. 

Mr.  GiLLETT  of  California.  Will  the  gentleman  permit  me  to  ask 
him  one  question  i 

Mr.  Powers  of  Ma  wachusotts.  Certainly. 

Mr.  GiLLETT  of  California.  Will  you  state  the  opinion  of  the  lawyers 
in  Pcnsacola  and  in  th<>  northern  district  of  Florida  concernine  the 
character,  integrity,  and  industry  of  Judge  Swayne  prior  to  the  O  Neal 
contempt  proceedings  ?  I  want  you  to  state  the  opinion  of  the  lawyers 
and  the  citizens  of  the  northern  district  of  Florida  concerning  the 
industry,  morality,  and  honesty  and  integrity  of  Judge  Swayne  prior 
to  the  O'Neal  contempt. 

Mr.  Powers  of  Massachusetts.  I  think  the  evidence  clearly  shows. 
Mr.  Speaker,  that  this  agitation  has  been  going  on  for  years;  that  the 
Florida  Legislature  long  before  the  O'Neal  contempt  proceedings  had 
vote4  in  favor  of  the  impeachment  of  Judge  Swayne. 

Mr.  Grosvenor.  Will  the  gentleman  permit  a  question? 

Mr.  Powers  of  Massachusetts.  Ye>s,  sir. 

Mr.  Grosvenor.  Is  it  not  a  fact  that  after  that  original  and  first 
resolution  the  State  Bar  Association  of  Florida  passed  resolutions 
strongly  supporting  Judge  Swayne  ? 

Mr.  l^ALMER.  For  what  ? 

Mr.  Powers  of  Massachusetts.  I  understood  that  they  recom- 
mended Judge  Swayne  for  some  position  that  would  take  him  out  of 
the  State.     [Laughter.] 
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Mr,  Grosvenor.  Will  not  the  gentleman  be  frank  ?  Did  they  not 
commend  him  for  his  great  ability,  honesty,  and  integrity  ? 

Mr.  Powers  of  Massachusetts.  There  is  published  m  the  report  of 
the  hearings  a  large  number  of  letters  from  lawyers  in  Florida 

Mr.  Grosvenor.  But  was  not  that  the  action  of  the  State  Bar 
Association  ? 

Mr.  Powers  of  Massachusetts.  I  have  not  seen  the  recommenda- 
tion from  the  State  association,  but  I  have  seen  letters  from  lawyers 
recommending  him  for  a  position  on  the  Supreme  Bench. 

I  do  not  undertake  to  say,  to  be  perfectly  fair,  that  Judge  Swayne 
has  not  his  friends  in  Florida;  but  they  are  not  at  the  bar.  There  is 
no  gentleman  here  who  docs  not  believe  that  there  is  a  great  contro- 
versy going  on  in  that  State,  and  that  it  is  such  a  controversy  respect- 
ing the  respondent  that  it  destroys  the  usefulness  of  the  judge  in  the 
circuit  for  which  he  is  appointed.  That  it  became  so  was  evidenced 
by  the  entire  body  of  the  people  speaking  by  resolution  passed  by  the 
legislature,  and  it  has  become  a  question  that  deserves,  as  it  has 
received,  and  as  it  will  continue  to  receive,  the  careful  consideration  of 
this  House. 

Now,  I  do  not  assume  for  one  moment  that  the  respondent  in  this 
case  wants  to  have  this  House  pass  upon  the  merits  of  this  contro- 
versy. Suppose  we  passed  upon  them;  it  is  not  a  vindication  of  the 
respondent.  Suppose  we  declined  to  indict  him  upon  this  charge  or 
that.  That  is  not  a  vindication  of  the  respondent.  If  the  position 
of  the  respondent  and  his  friends  be  correct,  he  desires  a  tnal  upon 
all  these  great  questions  under  controversy — the  contempt  case,  the 
appropriation  of  the  property  of  the  railroad,  the  nonresidence  case, 
and  the  false-certification  case.  It  is  the  duty  of  this  House,  not  only 
to  the  people  of  this  country,  but  also  to  the  respondent,  to  say  that 
he  has  a  right  to  be  tried  fairly  upon  proper  pleadings  upon  all  these 
questions  of  controversy,  and  if  we  fail  to  send  these  up  to  the  Senate 
and  to  give  to  the  people  of  America  a  right  of  trial  upon  these  issues 
and  to  give  to  the  respondent  the  right  of  a  fair  trial  upon  these  issues, 
we  fail  to  do  our  duty.  We  stand  here  pledged  to  see,  after  the 
passage  of  this  resolution,  that  there  is  a  fair  trial  so  far  as  the  plead- 
ings are  concerned,  and  no  man  will  do  his  duty  who  seeks  to  prevent 
a  trial  upon  the  great  questions  of  controversy  which  to-day  are  not 
only  agitating  the  people  of  Florida  but  are  interesting  the  people  of 
every  State  in  the  Union. 

We  have  the  right  to  be  proud  of  our  judiciary.  They  have  never 
asked  us  to  protect  them.  They  ask  for  no  protection.  Now,  the 
American  people  have  never  sought  a  controversy  with  that  great  arm 
of  our  Government — the  judiciary.  They  have  come  here  at  this 
time  to  us,  and  we  have  said  that  they  were  entitled  to  a  fair  trial. 
That  trial  to  be  fair  should  be  a  trial  before  the  greatest  court  which  can 
be  constituted  in  the  United  States,  on  pleadings  wliich  shall  show  the 
intelligence  and  fairmindedness  of  this  House;  and  you  and  I,  Mr. 
Speaker,  will  be  satisfied,  as  will  the  American  people,  with  the  result 
and  the  verdict  of  that  trial.     [Loud  applause.] 

Mr,  Palmer.  I  yield  such  time  as  he  may  desire  to  the  gentleman 
from  New  York. 

Mr.  Perkins.  Mr.  Speaker,  in  view  of  the  full  argument  that  has 
been  made  by  the  members  of  the  Committee  on  the  Judiciary,  I 


336  IMPEACHMENT  OF   JUDGE  CHABLES  SWAYNE. 

should  say  nothing  at  this  time  were  it  not  for  the  fact  that  I  am  not  a 
member  of  that  committee.  The  House  must  have  seen  that  in  this 
investigation  a  certain  ascerbity  of  feeling  has  grown  up  in  the  com- 
mittee— a  certain  partisan  bias  nas  naturally  developed  on  one  side  or 
the  other.  We  all  desire,  Mr.  Speaker,  to  cast  a  fair,  intelligent,  and 
conscientious  vote  on  this  question.  I  never  heard  of  Judge  Swayne — 
I  never  heard  Judge  Sway^ne's  name  until  I  heard  it  in  these  proceed- 
ing in  this  House. 

I  never  saw  Judge  Swayne.  I  knew  nothing  of  the  feeling  in  Florida, 
and  I  have  endeavored  conscientiously,  by  reading  every  word,  I  be- 
lieve, that  is  contained  in  this  book,  to  qualify  myself  to  cast  a  con- 
scientious vote ;  and  I  have  thought  that  a  few  words  may  be  of  assist- 
ance to  many  Members  of  the  House  who,  like  myself,  knew  notliing  of 
the  situation  and  want  to  do  the  thing  that  is  right.  So,  very  briefly, 
I  shall  state  to  the  House  some  of  the  reasons  that  will  guide  me  in 
casting  my  vote.  To  show  that  I  do  not  speak  in  entire  accord  with 
the  Committee  on  the  Judiciary,  I  will  first  say  that  I  do  not  take  the 
position  of  my  friend,  the  gentleman  froijci  Massachusetts  [Mr.  Powers], 
who  has  just  spoken.  He  said  that  we  are  bound  by  our  vote ;  that  we 
were  only  here  now  as  a  grand  jury  to  frame  articles  of  indictment. 
That  is  not  my  position.  I  believe  that  I  am  here  to  vot^  conscienti- 
ously on  the  question  of  whether  or  not  I  think  Charles  Swayne  ought 
to  be  impeached. 

If  on  reading  this  evidence  I  think  he  ought  to  be,  I  am  bound  to 
vote  that  way.  If  on  reading  this  evidence  i  think  he  ought  not  to  be, 
certainly  I  ought  not  to  vote  for  his  impeachment  on  any  article. 
And,  having  reached  the  result  that  I  think  he  should  be  impeached, 
then  I  do  not  care  one  straw  whether  I  think  the  Senate  will  impeach 
him  or  will  not  impeach  him.  We  have  each  of  us  to  vote  upon  our 
own  conscience,  responsible  to  the  people  that  we  represent,  as  to 
whether  we  think  the  man  is  a  fit  man  or  an  unfit  man  to  be  a  judge; 
and  if  I  think  he  is  a  man  unfit  to  be  a  judge,  it  does  not  matter  if  I 
believe  that  every  one  of  the  ninety  Senators  of  the  United  States  will 
vote  for  his  acquittal,  I  will  not  so  vote  in  this  House. 

Now,  Mr.  Speaker,  there  is  another  thing  to  be  considered.  This 
man  holds  an  office  of  great  dignity  and  importance.  He  is  one  of  the 
few  men  who  hold  office  in  the  United  States  of  America  for  life. 

Nobody,  President,  people,  nothing  but  the  act  of  God  Almighty 
can  take  him  from  his  office  so  long  as  he  fills  it  with  good  behavior. 
He  holds  an  office  of  great  responsibility,  as  any  judge  does,  to  decide 
the  issues  justly  and  fairly  that  are  presented  before  him.  He  has 
great  power  by  which  he  can  do  as  Judge  Swayne  has  done — commit 
men  for  contempt,  or  sentence  one  of  his  fellow-citizens  to  jail  or  to 
punishment — a  power  possessed  by  on  one  else,  not  even  by  this  House 
of  Representatives,  unless  a  man  refuses  to  answer  a  question  before  us. 

Now,  Mr.  Speaker,  where  there  is  great  power,  where  there  is  great 
dignity,  there  should  be  great  responsibility.  When  we  pass  upon  the 
q^uestion  of  good  behavior  of  a  judge  of  the  United  States  we  have  a 
right  to  demand  a  high  standard. 

I  shall  not  discuss  all  these  (questions  here.  I  wish  to  say  a  few 
words  on  one  subject,  because  it  produced  upon  me  as  a  lawyer  the 
strongest  impression  as  to  Judge  owayne.  It  was  not  what  was  said 
by  others,  but  what  Judge  Swayne  himself  said  and  what  Judge 
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-     • 

Swayne  has  done  through  a  series  of  years  that  convinced  me  he  was 
a  man  unfit  to  hold  this  office. 

What  have  we  a  right  to  ask  of  a  man  who  sits  to  administer  the  law  ? 
First  and  foremost,  that  he  shall  himself  scrupulously,  religiously,  and 
honorably  obey  the  law.  He  sits  to  punish  criminals  who  disregard 
the  provisions  of  the  statutes.  I  will  not  vote  that  a  man  who  has 
himself,  as  I  believe  from  the  words  of  his  own  mouth,  for  years 
evaded  a  statute  of  the  United  States  is  a  fit  man  to  continue  to 
administer  the  law.  And  I  am  going  to  call  the  attention  of  the 
House  only  to  what  JucL^e  Swayne  said  himself;  not  to  one  word  of 
evidence  that  was  given  oy  any  other  man. 

The  statute  says  that  a  judge  of  a  United  States  court  shall  reside 
in  his  district,  and  it  is  an  unusual  statute  in  this  respect,  that  it  con- 
tains the  provision  that  if  he  fails  so  to  do  he  shall  be  guilty  of  a  high 
misdemeanor.  Judge  Swayne  and  every  judge  of  the  United  States 
who  assumes  that  office  has  notice  in  the  very  wording  of  the  statute 
that  this  is  not  only  a  thin^  that  he  is  bound  to  do,  but  that  if  he  fails 
so  to  do  he  is  guilty  of  tne  very  thing  for  which  a  judge  can  be 
impeached,  a  high  misdemeanor. 

Jud^e  Swajme  was  a  United  States  judge  in  Florida,  and  he  was 
living  m  St.  Augustine,  in  his  district.  The  boundaries  of  the  district 
were  changed,  and  it  became  necessary  for  him  to  remove  from  St. 
Augustine  and  go  into  the  northern  district.  There  is  no  doubt  that 
that  law  was  distasteful  to  him.  He  did  not  want  to  move.  It  may 
have  been  a  partisan  law;  it  may  have  been  passed  by  a  Democratic 
Congress  witn  an  idea  of  getting  rid  of  him.  I  do  not  know  and  I  do 
not  care.  It  was  the  law  of  the  land  which  he  had  sworn  to  admin- 
ister. 

Mr.  Palmer.  You  are  referring  to  the  change  in  the  boundaries  of 
his  district  ? 

Mr.  Perkins.  Yes;  it  rendered  it  necessary  for  him  to  change  his 
residence.  Now,  let  me  read  what  he  says.  In  my  consideration  of 
this  case  I  had  read  down  to  that  point  and  I  had  said,  '*  There  does 
not  seem  to  be  a  very  clear  case  against  Judge  Swayne;"  but  when  I 
struck  that  statement  I  made  up  my  mind  that  that  man  was  an  unfit 
man  to  be  a  judge.  What  did  ne  do  when  the  bill  was  passed  chang- 
ing the  limits  of  his  district,  which  made  it  necessary  for  him  to  move 
to  Pensacola  or  somewhere  else?     He  said: 

My  friends  told  me,  Democratic  friends  told  me,  that  they  thought  the  next  Congress 
would  change  it  back;  that  there  would  be  a  Republican  Congress  and  it  would  change 
it  back. 

It  is  as  plain  as  the  ceiHng  above  us  that  for  two  years  he  had  no 
thought  and  took  no  step  about  changing  his  residence.  Whv? 
Because  he  believed  a  Repuolican  Congress  would  change  the  bounda- 
ries again.  What  would  have  been  done  if  a  man  had  been  brought 
before  Judge  Swayne  charged  with  a  violation  of  the  revenue  law, 
and  that  man  had  said,  '*On,  I  did  this,  but  I  thought  in  two  years  a 
Democratic  Congress  would  come  in  and  repeal  that  law."  Would 
Judge  Swayne  have  pardoned  him  ?  Would  he  have  dismissed  him  on 
that  account?  Are  the  gentlemen  within  the  sound  of  my  voice, 
Republicans  or  Democrats,  willing  to  say  that  a  man  is  a  fit  man  to 
fill  the  office  of  judge  who  for  two  years  knowingly  violates  the  law  of 
the  land,  a  statute  which  to  violate  is  a  high  misdemeanor,  because 
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he  i;hought  it  would  be  changed  back  and  it  did  not  suit  his  con- 
venience to  move  1 

Nbw,  let  us  go  further.  It  was  not  changed.  What  did  he  do! 
Why,  to  talk  about  his  being  a  resident  of  his  district,  I  saj,  witti 
great  respect  to  my  learned  friend  from  Maine  [Mr.  Littleneld],  is 
nonsense. 

He  had  no  home  there,  he  had  no  family  there,  he  did  not  vote 
there,  and  he  did  not  pav  taxes  there.  What  did  he  say  before  this 
committee?  He  says:  Oh,  I  regarded  myself  as  a  resident.''  And 
tills  judge  of  the  court  has  the  effrontery  to  produce  as  evidence  of  his 
resiaence  the  fact  that  he  went  up  to  Pensacola  and  stopped  at  a 
tavern  and  wrote  his  name,  ** Charles  Swayne,  City."  [Laughter.] 
The  intention  is  to  be  considered,  but,  Mr.  Speaker,  there  must  be 
facts.  The  intention  as  to  residence  is  regarded  by  the  law  as  charac- 
terizing a  man's  act.  I  can  not  say  that  I  mtend  to  go  to  Pennsylvania 
and  by  that  declaration  become  a  resident  if  I  stay  in  New  York.  If 
I  go  to  Pennsylvania,  then  my  intention  is  evidence  of  whether  I 
intend  to  leave  New  York,  whether  I  have  left  temporarily  or  per- 
manently; but  this  man  did  no  act,  he  took  no  part  or  place  in  the 
State  of  Florida,  certainly  until  1901,  and  I  think  not  until  1903.  For 
live  or  seven  years,  it  makes  no  difference  which,  he  was  no  more  a 
resident  of  Florida  in  the  eye  of  the  law  than  I  was  a  resident  of 
Florida. 

The  courts  have  passed  upon  this  question,  and  in  a  case  out  in 
Utah  the  court  said  that  tliis  provision  of  residence  meant  an  actual 
residence.  Of  course  it  does.  It  is  not  the  nominal  residence  w^hich 
sometimes  determines  a  man's  right  to  vote,  but  it  is  an  actual  resi- 
dence, so  that  a  litigant  without  trouble  and  loss  of  time,  or  loss  of 
money,  can  find  a  judge  ready  at  his  hand ;  and  the  court  says  in  inter- 
preting this  same  statute,  or  a  similar  statute: 

It  is  clear  that  residence  means  an  actual  as  distinct  from  a  constructive  residence, 
and  the  law  directing  a  district  judge  to  reside  within  the  district  was  manifestly  not 
made — 

This  is  what  Judge  Swayne  forgot — 

was  not  made  for  his  convenience,  but  for  the  benefit  of  the  people  whose  servant 
he  was. 

Now,  Mr.  Speaker,  what  does  this  judge,  sworn  to  administer  the 
law,  say  about  this  charge?  Why,  he  comes  in  and  says  "I  never 
heard  that  anybody  was  miured  by  my  not  being  there." 

Mr.  Speaker,  can  a  man  oe  fit  to  administer  the  law  who,  when  he 
himself  nas  evaded  it  says,  "Oh,  I  don't  know  that  it  did  any  harm." 
It  is  the  plea  of  every  criminal — of  men  very  much  lower  in  the 
scale  than  Judge  Swayne — ''Oh,  I  didn't  comply  with  the  law,  but 
I  don't  know  that  it  did  any  harm."  Is  he  a  fit  man  to  sit  as  a  judge 
who  has  the  effrontery  to  come  before  this  committee  and,  inste^id  of 
seeking  in  every  way  to  show  that  he  was  a  resident,  an  actual 
resident,  say,  "Oh,  I  don't  know  that  it  did  any  harm;  for  nine  long 
years,  or  for  seven  long  years,  I  was  only  in  the  district  of  Florida  60 
days  out  of  a  year,  but  I  don't  know  that  it  did  anybodv  any  harm." 

One  thing  more  and  I  am  done  with  this  part  of  tlie  case.  He 
says,  "I  spoke  to  two  or  three  real  estate  men,"  in  his  attempt, 
if  it  can  be  called  an  attempt,  to  show  that  he  was  seeking  a  residence 
there — "I  spoke  to  two  or  three  real  estate  men  and  they  didn't 
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find  a  house  to  suit  me.''  Is  it  an  excuse  for  a  judge  for  five  long 
years  to  violate  the  law  which  says  that  he  shall  be  a  resident  of  the 
district,  to  say  that  two  or  three  times  ''I  spoke  to  a  real  estate  man 
and  I  didn't  find  what  suited  me?"  His  duty  was  to  be  there; 
his  duty  was  to  be  suited.  Oh,  Mr.  Speaker,  when  he  thought  that 
he  could  safely  evade  the  law,  he  found  no  house  to  suit  him.  He 
never  would  have  found  a  house  to  suit  him  if  it  had  not  been  for 
these  proceedings.  When  these  impeachment  proceedings  were 
finallv  started 

Mr.  GiLLETT  of  California.  Will  the  gentleman  allow  me  an 
interruption  ? 

Mr.  Perkins.  Certainly. 

Mr.  GiLLETT  of  California.  The  gentleman  said  that  he  found  no 
house  to  suit  him  until  these  proceedings  were  begun.  Is  it  not  true 
that  he  found  a  house  in  1900  and  moved  in  with  his  fam'dy  and  his 
furniture  ? 

Mr.  Perkins.  Well,  assuming  that;  he  was  not  a  resident  there 
for  six  long  years.  Perhaps  the  mutterings  of  the  storm  were  heard 
even  in  1900.  For  six  long  years  he  had  violated  the  law,  and  he 
then  found  a  house.  There  is  no  statute  of  limitations  here.  A  man 
is  impeached  because  his  outward  conduct  shows  the  lack  of  inward 
grace.  He  will  again  do  wrong  when  it  is  safe.  I  miderstand  it  is 
claimed,  and  that  is  my  understanding  of  the  evidence — the  gentle- 
man from  California  is  much  more  familiar  with  it  than  I  am — that 
in  1900  he  was  there  only  a  few  days,  and  it  was  a  pretense  of 
residence. 

Mr.  GiLLETT  of  California.  That  is  not  the  evidence. 

Mr.  Perkins.  Well,  you  mav  call  it  1900  or  1903.  The  mutter'mgs 
of  the  storm  came,  the  impeaciunent  was  started,  and  until  that  time 
Judge  Charles  Swayne  foimd  no  house  to  suit  him.  He  was  like  the 
criminal  lower  down  in  the  scale,  who  proceeds  so  long  as  he  thinks 
he  can  do  so  with  impimity,  and  when  the  officers  of  the  law  are  after 
him  he  seeks  to  reform. 

Now,  Mr.  Speaker,  that  is  not  the  sort  of  man  who  is  fit  to  hold 
the  office  of  judge.  Just  one  word  more  and  I  will  be  through.  There 
are  two  things  more  that  I  desire  to  say  as  characterizing  the  manner 
of  man  he  is.  If  I  thought  he  was  a  fit  man  for  judge,  God  forbid 
that  I  should  vote  against  him,  and  if  I  think  he  is  an  unfit  man, 
certainly  I  shall  not  vote  for  him.  I  care  not  what  his  politics  may  be. 
.When  the  controversy  was  up  on  the  question  of  the  drawing-room 
car,  Judge  Swayne  said,  "Yes;  I  appointed  10  receivers  of  railroads," 
and  this  phrase  struck  mo,  and  I  call  it  to  the  attention  of  the  House. 
"I  have  appointed  receivers  of  10  railroads/'  I  come  from  a  State 
where  there  are  many  applications  for  receivers  of  railroads  and  of 
other  things.  I  know  the  class  of  judge,  and  every  lawyer  in  actual 
practice  knows  the  class  of  judge  who  has  many  applications  for 
receiverships  and  that  sort  of  work. 

Some  25  years  ago  we  impeached  two  judges  in  New  York  State, 
Barnard  and  Cadoza.  They  had  appointed  more  receivers  and  done 
more  work  of  this  sort  than  any  other  10  judges  in  the  State  of  New 
York.  There  is  a  class  of  judge  to  whom  attorneys  of  a  certain  class 
apply  and  to  whom  people  who  wish  to  be  appointed  receivers  run 
promptly.  This  class  of  people  evidently  thought  Judge  Swayne 
was  tneir  man,  and  it  is  curious  to  notice  that  judges  of  that  sort, 
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who  are  sought  after  to  appoint  receivers,  are  generally  the  judges 
we  find  accepting  favors  from  receivers;  the  men  who  are  sought  for 
to  put  their  friend^  in  those  positions  are  the  men  who  themselv^ 
we  presently  find  riding  in  drawing-room  cars  at  the  expense  of  the 
receivers.  There  is  just  one  thing  more  I  wish  to  speak  of  that  also 
characterizes  the  man.  The  gentleman  from  Pennsylvania  [Mr. 
Palmer]  spoke  about  the  proceedings  for  contempt.  The  gentleman 
from  Maine  [Mr.  Littlefield]  occupied  hours  in  arguing  \raether  or 
not  those  proceedings  were  wholly  justified. 

I  have  practiced  law  all  my  life  in  the  State  of  New  York  amon^ 
judges  of  high  standing,  judges  who  uphold  the  honor  and  dimity  cw 
their  courts  better  than  men  like  Judge  Charles  Swayne  could  ever 
do.  I  have  never  known  a  case — though  I  have  sometimes  known 
of  cases  of  lawyers  being  rebuked  by  the  court  for  some  improper  act 
or  speech — where  the  judge  of  our  supreme  court  of  the  State  of  New 
YorK  found  it  necessary  to  commit  lawyers  to  jail  and  to  fine  them, 
and  to  seek  to  strike  them  from  the  roll  of  attorneys. 

Those  are  the  things,  Mr.  Speaker,  that  in  connection  with  all  the 
rest  are  important  as  showing  that  the  man  is  not  fit,  is  not  qualified, 
to  be  a  judge;  that  he  is  not  conducting  himself  with  that  good 
behavior  which,  and  which  alone,  gives  us  the  right  to  leave  him  in 
office.  Mr.  Speaker,  I  have  finished  what  I  have  to  say.  I  feel,  and 
I  am  sure  we  all  feel,  that  we  are  sitting  here  as  jurors  in  a  c-ase  of  the 
people  of  the  United  States  against  Charles  SwajTie.  If  I  believed 
ne  was  fit  to  hold  his  office,  surely  I  would  vote  against  these  articles. 
If  I  believe  this  evidence  shows  that  he  is  unfit  to  hold  the  great 
office  of  United  States  judge,  then  I  will  vote  as  I  shall  vote.  I  will 
do  what  I  can  to  remove  from  the  bench  a  man  who  has  brought 
dishonor  on  it.     [Applause.] 

Mr.  Parker.  Mr.  Speaker,  there  are  some  advantages  in  waiting 
for  the  closing  of  a  case,  but  there  are  advantages  also  in  speaking 
to  you  now,  when  you  are  ready  to  listen  to  what  I  have  to  say. 

This  is,  unfortunately,  the  first  time  that  the  real  auestions  on  the 
impeachment  of  Charles  Swayne  have  come  fairly  berore  this  House. 
I  say  this  advisedly.  Impeachment  is  to  be  ordered  for  high  crimes 
and  misdemeanors.  The  House  that  sends  the  impeachment  to  the 
Senate  must  see  good  cause — I  do  not  say  "beyond  reasonable 
doubt"  or  use  the  words  "probable  cause."  They  must  see  good 
cause  for  each  of  the  charges  that  thev  send  to  the  Senate.  GenenJlv, 
there  is  but  one  charge.  In  the  Belknap  case  it  was  charged  in  sev- 
eral items  that  money  had  been  taken  on  public  contracts. 

In  the  Peck  case  there  was  but  one  charge  as  to  a  single  punishment 
for  contempt.  In  such  cases  the  House  can  rightly  and  justly  vote 
simply  on  the  question  of  impeachment,  for  there  is  but  one  alleged 
misdemeanor,  ^ut  in  the  present  case,  besides  some  ten  other 
charges  mentioned  in  the  specifications,  which  carried  a  vote  of  the 
Florida  Legislature,  there  are  five  which  have  survived  to  this  day, 
namely:  As  to  the  Belden  and  Davis  contempt,  the  O'Neal  contempt, 
residence,  the  certificates  for  expenses,  and  the  use  of  private  cars. 
Three  other  matters  were  urgea  before  the  House  in  the  majority 
report  and  on  the  motion  for  impeachment,  namely,  the  matters  of 
the  Hoskins  bankruptcy,  the  younger  Hoskins  contempt  case,  and 
alleged  favoritism  to  Tunison  (see  Appendix  A,  Abandoned  Charges). 
These  last  were  vigorously  supported  oy  arguments,  now  abandoned, 
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that  Judge  Swayne  had  conspired  to  ruin  the  elder  Hoskins's  busi- 
ness,  driven  the  younger  Hoskins  to  suicide,  and  unjustly  favored 
Mr.  Tunison.  We  can  not  tell  how  many  votes  were  divided  among 
these  eight  issues.  The  vote  on  impeachment  decided  nothing  as  to 
any  one  of  the  alleged  crimes  or  misdemeanors.  My  friends  were 
divided.  Some  relied  on  one  cause,  some  on  another,  each  opposing 
the  opinion  of  the  others,  whether  on  residence,  expenses,  private 
■cars,  or  the  various  alleged  abuses  of  the  power  over  contempts. 
Some  of  my  friends  lay  stress  on  the  private  car,  others  think  it  a 
mere  courtesy  done  years  ago. 

Some  of  my  friends  beUeve  that  the  action  of  the  judge  on  the 
Belden  contempt  was  a  clear  case  of  usurpation,  while  others  think 
the  judge  was  absolutely  justified.  My  friend  from  Massachusetts, 
Avho  spoke  last,  from  the  Judiciarj  Committee,  I  believe,  has  nothing 
to  say  on  the  matter  of  the  certification  of  expenses,  believing  that 
the  judge  when  he  certified  may  have  done  so  without  evil  intent, 
following  a  supposed  judicial  custom.  On  the  other  hand,  he  asserts 
that  the  O'Neal  case  was  the  worst  thing  of  all,  while  others  believe 
that  as  to  O'Neal  the  judge  did  only  his  duty  and  that  there  is  no 
possible  ground  of  impeachment  except  on  the  charge  as  to  certifi- 
cates for  expenses.  Even  on  that  charge  the  question  of  intent 
should  be  solved  b}^  every  man  according  to  his  best  judgment  and 
conscience,  and  there  is  no  evidence  as  to  intent.  I  repeat,  that  the 
vote  taken  on  impeachment  was  not  a  majority  vote  against  Judge 
SwajTie  on  any  one  of  these  charges.  That  majority  was  made  up 
of  some  who  believed  in  one  charge  and  some  who  believed  in  another. 
No  majority  of  the  House  has  determined  that  they  believe  the 
respondent  guilty  of  any  one  of  these  different  matters. 

Gentlemen  tell  you  tnat  the  House  is  bound,  and  that  the  House 
would  stultify  itself  if  it  voted  against  these  charges.  Mr.  Speaker, 
if  there  be  any  stultification  in  the  action  of  the  House  it  was  in 
taking  a  single  vote,  throwing  together  things  which  have  nothing 
to  do  with  one  another,  and  this  resulted  from  the  earnestness  and 
zeal — honest,  but  mistaken — of  the  leaders  of  the  majority  of  this 
committee,  for  when  I  rose  in  my  place  to  speak  on  this  matter,  as 
a  member  of  that  committee,  and  asked  that  the  motion  for  the 
previous  question  should  not  be  pressed,  intending  to  ask  this  House 
to  vote  separately  on  the  various  necessarily  separate  branches  of 
those  charges,  I  was  made  to  sit  down,  and  the  motion  for  the  previous 
question  was  insisted  on,  and  the  House  thus  took  a  vote  that  does 
not  determine  any  one  of  the  questions,  but  leaves  them  all  open 
separately.  Thus  we  are  now  forced  to  determine  for  the  first  time 
whether  a  majority  of  this  House,  upon  any  one  of  these  matters, 
will  brin^  a  charge  of  high  crime  and  misdemeanor  against  a  judge 
who  has  held  for  years  an  honorable  position,  not  only  by  his  office, 
but  with  the  bar  and  in  the  community. 

From  pages  225  to  238  of  the  record  we  learn  that  in  1899  the 
lawyers  and  business  men  of  Pensacola  were  eager  to  sign  certificates 
as  to  Us  honor  and  integrity;  not,  as  suggested,  to  get  him  out  of 
Pensacola,  but  to  make  him  judge  of  the  circuit  court  for  the  fifth 
circuit,  to  preside  over  the  courts  of  northern  and  southern  Florida, 
as  well  as  that  of  Georgia,  Alabama,  Mississippi,  Louisiana,  ana 
Texas.  The  law  firm  of  Liddon  &  Egan  signed  such  a  certificate, 
though  Judge  Liddon  says  he  did  not  do  so  personally,  and  this  is 
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the  same  Jud^e  liddon  who  was  employed  by  O'Neal  in  1903  to 
draw  the  resolutions  for  the  Florida  legLslature  and  press  them 
against  Judge  Swayne.  and  who  is  counsel  against  him  now.  Judge 
Swayne  was  acceptable  to  the  bar.  He  served  in  districts  of  Ala- 
bama, Louisiana,  and  Texas  (as  by  the  certificates,  p.  437)  for  some 
745  days  in  8  years.  This  was  but  a  part  of  his  work.  In  1903  he 
was  202  days  in  the  southern  district  of  Florida,  besides  113  days 
in  his  own  (pp.  214,  215).  We  have  yet  to  hear  the  slightest  com- 
plaint, except  from  Pensacola,  as  to  tne  satisfactory  quality  of  his 
temper,  honor,  and  judicial  ability  in  the  trial  of  cases  in  these  courts, 
extending  the  whole  range  of  the  Gulf  States,  from  Florida  to  Texas. 

Mr.  Speaker,  we  are  told  this  man  is  unendurable  and  a  tyrant. 
One  gentleman  has  chosen  to  say,  a  common  thief.  I  protest.  We 
stand  here,  Mr.  Speaker,  with  the  functions  of  a  grand  jury  before 
our  Maker,  on  our  oath  to  determine  severally  as  to  the  several  and 
different  matters  alleged  by  a  majority  vote  of  this  House  whether 
impeachment  shall  be  pressed  on  each  or  any  particular  ground 
There  is  no  law  to  bind  us  to  any  rule,  whether  it  shall  be  on  probable 
cause  or  beyond  reasonable  doubt.  It  is  sufficient  that  you  and  I 
must  answer  on  our  honor  and  our  oaths  whether  we  find  it  our  duty 
to  impeach  him  on  each  several  charge.  A  majority  of  the  House 
must  answer  upon  each  charge,  because  the  Senate  has  to  determine 
upon  each  charge,  and  the  House  must  impeach  upon  each  separate 
charge,  in  fairness  to  the  man  and  in  fairness  to  itself.  When  we 
were  asked  to  vote  upon  10  charges  at  once,  that  there  was  something 
impeachable  contained  in  one  or  the  other  of  those  charges,  we  have 
already  perhaps  stultified  ourselves  in  the  mode  of  our  procedure, 
but  the  previous  question,  as  it  was  then  ordered  on  motion  of  the 
chairman  against  the  protest  of  a  member  of  the  committee,  is 
responsible  For  that  mistake. 

I  am  speaking  longer  than  I  expected.  It  is  perhaps  time  not 
wasted.  1  once  tried  an  impeachment  in  my  own  State,  and  its  trial 
upset  legislative  deliberation  for  four  or  five  weeks.  Whatever  time 
is  spent liere  in  winnowing  the  true  from  the  false  is  time  well  spent. 
Would  that  it  had  been  done  earlier!  My  friend  from  Massachusetts 
[Mr.  Powers]  does  not  even  admit  that  it  was  for  the  benefit  of  Uie 
House  that  it  has  had  the  careful,  exhaustive,  and  truthful  presenta- 
tion of  the  evidence  by  the  gentleman  from  Maine  [Mr.  LittJefidd]. 
No  one  can  add  to  that  presentation.  But  I  have  something  to  say 
on  each  matter  as  to  the  effect  of  that  evidence. 

First,  as  to  residence.  Judge  Swayne,  when  appointed  in  1889, 
was  and  had  been  for  years  a  resident  of  Florida.  He  estahlisbed 
himself  with  his  family  at  St.  Augustine.  We  do  not  know  anything 
about  his  financial  affairs.  Three  thousand  five  hundred  dollars 
was  his  salary  till  1891,  and  $5,000  since.  He  seems  to  have  had 
little  else,  for  the  banks  carry  his  note  for  $200.  Such  a  salarv  leaves 
little  to  spare  for  wife  or  family.  He  had  a  mother  who  lived  on  the 
old  homestead,  in  Delaware,  where  he  spent  his  summers.  He  did 
not  travel  much  or  indulge  in  luxuries,  and  got  his  board  at  hotels 
as  cheaply  as  he  could.  Those  of  you  who  have  tried  to  live  on 
$5,000  a  year  I  will  ask  whether  it  was  easy  for  a  judge  to  live  on 
$3,500  a  year,  even  at  the  place  where  he  established  his  family  in 
eastern  !^lorida,  where  it  is  healthy  in  summer,  and  whether  he 
would  have  means  to  move  the  family  instantly  to  western  Florida 
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on  the  Gulf.  He  left  his  family  at  St.  Augustine  in  1894,  1895,  and 
1896. 

Mr.  Speaker,  the  statute  provides  that  the  judge  shall  reside  in  the 
district  lor  which  he  is  appointed.  St.  Augustine  was  in  that  district 
for  which  he  was  appointed,  and  his  family  stayed  there,  close  by,  and 
he  himself  estabhsned  his  residence  in  Pensacola,  where  he  meant  to 
go,  by  registering  in  the  hotel,  staying  there  or  at  a  neighboring  board- 
mg  house  whenever  there  was  work  to  do,  and  he  5so  ordered  his 
name  to  be  put  upon  the  registry  roll.  Gentlemen  ask  how  often. he 
was  there. 

Mr.  Henry  of  Texas.  I  would  like  to  interrupt  the  gentleman  a 
moment.  I  understood  him  to  say  that  the  statute  says  that  the 
judge  shall  reside  in  the  district  for  which  he  is  appointed,  and  ,the 
gentleman's  contention  is  that  he  resided  in  St.  Augustine  when  he 
was  appointed  ? 

Mr.  rARKEB.  Yes,  sir. 

Mr.  Henry  of  Texas.  That  he  must  continue  to  reside  there  forever 
if  the  district  should  be  changed  'i 

Mr.  Parker.  No;  I  do  not;  but  I  say  that  there  was  no  moral 
obliqtiity  in  his  keeping  a  residence  which  he  had  taken  up  under  that 
statute,  until  he  could,  with  convenience,  get  another  residence. 

Mr.  Henry  of  Texas.  Does  the  gentleman  then  assert  that  he  should 
have  removed  his  residence  to  the  new  district  ? 

Mr.  Parker.  I  think  he  should  have  removed,  and  I  think  he  did 
remove,  but  I  think  the  circumstances  were  peculiar.  He  had  a  dis- 
trict composed  of  counties,  a  list  of  which  I  have  here,  which  con- 
tained, in  1890,  128,626  people  onlv,  and  contained,  in  1900,  176,337 
people  only,  not  enough  for  a  single  congressional  district;  but  they 
depended  upon  him  to  do  work  in 

Mr.  Henry  of  Texas.  Does  the  gentleman  from  New  Jersey  [Mr. 
Parker]  think  that  that  is  an  answer  to  a  positive  statute  ? 

Mr.  Parker.  I  am  not  saying  that  is  an  answer. 

Mr.  Henry  of  Texas.  I  am  trying  to  understand  the  gentleman  from 
New  Jersey. 

Mr.  Parker.  I  have  said  to  the  gentleman  from  Texas  [Mr.  Henry] 
that  he  had  a  reasonable  time  in  \^ich  to  remove.  I  have  said  like- 
.  wise  to  the  gentleman  that  he  did  move  by  going  there.  I  have  said 
now  that  he  was  not  required  by  court  business  to  remain  there  as 
.much  as  he  would  have  had  to  remain  in  some  other  district,  I  mean 
in  attendance  upon  court.  This  is  not  on  the  question  of  residence. 
This  is  on  the  question  of  employment.  Thereupon,  having  little 
work  to  do — you  can  count  the  cases  in  that  district  on  your  fingers, 
as  given  in  the  Attorney  General's  report — ^he  was  assigned  by  the 
circuit  judge  and  sent  from  place  to  place  for  important  and  oneroiis 
work,  so  that  he  did  not  seem  to  be  in  Pensacola  as  much  as  he  would 
have  been  if  he  had  not  been  taken  away  or  had  had  business  there 
to  do. 

Mr.  Henry  of  Texas.  Will  the  gentleman  allow  me  to  ask  him  just 
one  question  ? 

Mr.  Parker.  Go  ahead. 

Mr.  Henry  of  Texas.  Do  you  hold  that  he  became  an  actual  laeei- 
dent  of  the  new  district  as  created  by  Congress  ? 

Mr.  Parker.  Yes;  and  I  explain  his  absences  as  not  inconsistent 
with  complete  residence.    Judge  Swayne  himself  explains  carefully  on 
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pages  578  to  680  that  he  understood  that  he  must  reside  in  his  dis- 
trict; that  he  went  to  Pensacola  and  re^stered  in  the  hotel  as  of  that 
city;  that  he  kept  it  as  his  home;  that  ne  looked  around  for  a  house; 
that  he  finally  got  one  in  1900,  and  that  his  wife,  his  family,  and  fur- 
niture have  been  there  ever  since,  for  four  years. 

No  statute  of  limitations  binds  the  House  of  Representatives  or  the 
Senate.  No  statute  binds  them.  But  this  matter  of  residence  is 
purely  a  statutory  crime  and  misdemeanor.  There  is  no  moral  ob- 
liquity if  the  judge  only  does  his  work  in  his  district.  The  ofiFense  is 
purely  statutory.  A  statute  created  it  and  a  statute  can  limit  it,  and 
this  limitation  is  imposed  in  the  strongest  terms,  terms  tliat  would 
seem  to  apply  to  impeachment  itself.  Section  1044,  Revised  Stat- 
utes, proviGOs: 

No  persons  shall  be  prosecuted,  tried,  or  punished  for  any  o£fense,  not  capiUl 
except  as  provided  in  section  1046-— 

Which  covers  revenue  and  slave-trade  cases — 

\inles8  the  indictment  is  found,  or  the  information  is  instituted,  within  three  yeais 
next  after  such  offense  shall  have  been  committed. 

But  whether  the  statute  applies  or  not,  impeachment  will 'not  be 
made  on  stale  matters  not  involving  moral  character. 

For  four  years  he  has  resided  in  Pensacola  beyond  question.  Before 
that  time  no  one  ever  complained  of  his  absence.  No  objection  was 
ever  made  until  long  after  his  having  a  family  home  at  Pensacola. 
He  had  always  been  there  at  everv  term — the  number  of  his  attend- 
ances are  in  the  record — and  for  four  years  he  has  been  living  there 
in  the  midst  of  those  people. 

The  House  is  asked  to  go  back  of  four  years  and  to  find  an  impeach- 
ment, because  over  four  years  ago  he  did  not  live  there.  No  complaint 
was  made  until  a  man  named  O'Neal  was  punished  in  November. 
1902,  for  murderous  assault  on  an  officer  of  the  court,  and  O'Neal  had 
resolutions  lobbied  through  the  Florida  legislature,  employed  fiye 
several  lawyers,  and  ran  the  impeachment  attacks  upon  the  judge 
from  1902  till  his  death.  1  do  not  think  the  House  is  going  to  trouUe 
itself  with  a  charge  of  nonresidence  over  four  years  ago,  or  that 
impeachment  is  intended  for  matters  that  do  not  affect  the  moral 
character  of  the  man  or  his  present  fitness  to  do  his  work.  There  aw 
sound  reasons  for  limitations  as  to  indictment.  Old  matters  may  be 
made  instruments  of  revenge,  and  they  take  the  time  of  the  courts, 
juries,  and  people  over  Questions  that  are  past  and  on  which  time  has 
passed  and  wherein  evidence  may  be  harci  to  obtain.  These  reasons 
apply  with  tenfold  force  when  the  Senate  and  House  of  Representa- 
tives are  to  give  up  public  business  in  order  to  become  court  or  prose- 
cutor on  an  attempt  to  disgrace  an  honorable  United  States  j  udge  for 
a  crime  and  misdemeanor  which  was  never  such  in  intent,  if  it  existed 
at  all,  and  which  certainly  has  failed  to  exist  for  over  four  years. 

Mr.  Speaker,  what  has  been  just  said  as  to  length  of  time  applies 
with  tenfold  force  to  the  question  of  the  use  of  the  private  car  in  1893, 
11  years  ago.  In  principle  we  may  not  believe  in  the  prevailing  prac- 
tice as  to  the  use  of  passes  or  private  cars,  but  while  it  lasts  we  may 
follow  it  honestly  and  use  a  pass.  A  man's  conscience  can  not  be 
brought  down  to  any  one  single  fixed  rule  as  to  the  kindlinesses  that 
prevail  between  man  and  man.  A  dear  friend  may  give  a  thing  of 
value  which  may  not  be  given  by  or  accepted  from  a  stranger.     The 
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cigar  or  the  meal  or  the  wine  or  the  entertainment  will  be  taken  from 
one  man  and  refused  from  another.  Each  man's  conscience  must  say 
in  the  special  case  where  the  line  is  to  be  drawn.  In  this  case  a  receiver 
of  a  railroad  in  the  year  1893,  over  10  years  ago,  had  a  private  car — 
a  private  car  that  was  not  for  hire  and  never  brought  a  dollar  to  the 
railroad  company.  It  was  the  car  of  the  president  of  the  railroad, 
maintained  as  such  presidents'  cars  are  always,  by  keeping  a  porter 
in  it  and  ready  for  use  by  the  president  in  traveling  over  the  road. 
It  is  part  of  the  necessary  and  usual  means  for  the  operation  of  a  road. 
It  is  explained  by  Mr.  Axtell,  who  was  the  lawyer  of  the  road.  Durkee 
the  receiver,  is  alive,  but  sick,  and  unable  to  appear. 

Dearborn  was  the  conductor  on  that  car  on  one  of  the  two  trips. 
But  nothing  was  heard  on  this  matter  until  this  fall,  when  a  witness 
named  Wurts  came  here  after  the  original  report  was  made.  He 
had  been  a  defeated  candidate  for  Judge  Swayne's  office.  He  said 
that  when  he  was  in  Florida,  previous  to  1895,  he  heard  that  Judge 
Swayne  had  been  continually  using  a  private  car  to  come  down  from 
Delaware,  and  that  Judge  Swayne  had  admitted  it  to  him,  and  that 
the  judge  was  corrupt  with  reference  to  railroad  management. 

Now,  the  real  facts  are  clear.  Durkee,  as  receiver,  had  this  private 
president's  car.  It  goes  free  not  only  over  that  road  but  over  all 
roads,  because  the  car  of  the  president  of  one  road  goes  upon  all  other 
roads  with  free  transportation.  When  the  receiver  found  that  Judge 
Swayne  wanted  to  go  to  California,  he  appeared  to  have  offered  hrni 
the  "car  to  go  to  California,  and  the  judge  went  to  California  and 
returned  in  that  car  with  free  transportation,  but  he  furnished  his 
own  provisions.  There  happened  to  oe  in  the  car  some  little  liquid, 
whether  apollinaris  or  something  else  we  do  not  know.  We  can  only 
appeal  to  the  record,  which  has  proved  Judge  Swayne's  expenses  at 
half  a  dozen  hotels,  and  there  is  not  a  single  drink  included.  We  must 
conclude  that  Judge  Swayne  is  not  a  dnnking  man  or  we  would  have 
heard  of  it  in  this  case. 

He  provisioned  that  car;  he  accepted  the  loan  of  his  friend's  house, 
you  may  say;  he  accepted  the  courtesy  from  the  railroad  of  the  use 
of  that  car.  It  cost  the  railroad  nothing.  It  was,  as  was  said,  better 
running  than  standing  still. 

Now,  this  is  not  a  thing  that  we  commend.  We  have  criticized  it 
as  at  least  unwise  and  tending  to  provoke  criticism.  But  it  is  some- 
thing that  may  and  must  be  lelt  to  each  man's  conscience  what 
courtesies  of  that  sort  he  may  accept.  And,  as  pointed  out  by  the 
gentleman  from  New  Jersev  [Mr.  McDermott]  yesterday,  the  accounts 
of  all  these  matters  have  l)een  audited,  have  been  displayed  in  the 
courts,  no  objection  has  been  made,  and  the  stockholders  and  directors 
must  be  taken  to  have  assented,  and  it  is  done.  Now,  the  other  and 
second  case  is  simpler  yet.  In  the  same  year,  1893 — for  there  were 
only  two  instances  of  use  of  the  private  car — we  find  in  the  testimony 
of  Mr.  Axtell,  who  was  the  counsel  of  the  road,  a  description  of  how 
it  came  to  go  to  Delaware,  and  it  is  a  case  that  might  happen  to  any- 
one.    In  this  case  Mr.  Axtell  says : 

Q.  There  has  been  testimony  here  of  the  receiver's  car  being  sent  for  Judge  Swayne 
and  his  family  to  Delaware.     Was  that  while  Mr.  Durkee  was  receiver? — A.  Yes,  sir. 

Q.  Was  it  within  your  knowledge  at  the  time? — A.  It  was. 

Q.  Do  you  know  at  whose  instance  it  was  sent? — A.  The  receiver  sent  it  at  his  own 
instance. 
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Q.  Within  yoiir  knowledge? — ^A.  Well,  he  told  me  so  at  the  time.  It  came  about 
in  thifl  way:  Judge  Swayne  was  at  Giiyencourt,  I  think,  \vith  his  family,  and  was  about 
to  return  to  Florida  in  the  fall,  and  Maj.  Durkee,  the  receiver,  suggested  that  he  would 
send  the  car  to  Delaware  for  Judge  Swayne  to  return,  and  he  made  application  to  the 
various  roads  to  pass  the  car  from  Jacksonville  to  Delaware  and  return.  The  car  was 
passed  without  expense  to  the  receiver  or  to  the  railway  property. 

Q.  Was  or  was  not  that  car  kept  by  the  receiver  for  his  use  as  the  manager  of  the 
road? — ^A.  Yes,  sir.     It  was  a  car  that  came  into  his  hands  when  he  took  charge  of  the 

?roperty,  and  was  used  by  the  officers  of  the  road — ^that  is,  the  executive  officers. 
'hey  had  another  car  used  by  the  subordinate  officers,  and  the  receiver  always  used 
that  car  when  he  used  any.  And  I  will  say  there  was  no  hesitation  on  the  part  of 
the  receiver  to  ask  other  roads  to  transport  these  cars,  because  in  the  wint42r  time 
there  is  scarcely  a  day  that  that  road  did  not  haul  the  private  cars  of  other  roads 
without  compensation,  as  it  is  customary  to  do. 

Here  is  a  judge  at  his  home  in  Delaware,  who  is  going  down  to 
Florida,  and  ne  is  notified  that  the  private  car  of  the  receiver  is  com- 
ing up  to  Guvencourt,  or  is  on  the  way,  to  take  him  down  with  his 
family  when  ne  wants  to  go.  It  is  a  courtesy  to  him,  and  he  accepts 
it  as  a  gentleman.  Does  it  alter  his  position  as  a  judge  ?  Does  it 
alter  his  action,  or  was  there  anything  corrupt  about  it  ? 

I  feel  like  saying  to  myself,  as  well  as  to  tne  rest,  if  it  comes  to  a 
question  of  receiving  things  as  courtesies  which  are  sometimes  of 
value,  '*Let  him  that  is  without  fault  among  you  cast  the  first  stone." 
But  this  transaction  is  dead.  It  is  back  in  1893.  It  was  not  put  in 
the  original  specifications;  it  was  not  a  part  of  the  case  before  the 
Florida  Legislature;  it  was  not  brought  m  here  as  part  of  this  case, 
but  it  came  from  a  disappointed  candidate  for  office,  on  the  new 
testimony,  after  the  report  had  been  brought  in.  Tliis  House,  like 
a  grand  jury,  will  wipe  that  charge  from  existence.  We  may  not 
defend  it;  we  may  think  there  is  too  much  private-car  travel;  that 
there  are  too  many  passes,  and  that  an  enlightened  public  con- 
science, or  perhaps  the  action  of  the  railroads,  will  stop  this  thing 
in  the  future  and  change  our  system.  We  are  not  cfefending  it, 
but  we  do  say  that  I  can  not  accuse  a  man  of  moral  obliquity  in 
such  an  action  as  this. 

Mr.  Thayer.  Will  the  gentleman  allow  me  an  interruption ! 

Mr.  Parker.  Certainly. 

Mr.  Thayer.  Is  it  not  a  fact  that  that  whole  railroad  was  con- 
structively in  the  hands  of  the  court  itself  when  it  was  in  the  hands 
of  the  agent  of  the  court,  the  receiver,  and  is  it  not  a  fact  that  the 
court  has  got  to  pass  on  the  debit  and  credit  as  kept  by  the  receiver 
of  everything  received  in  and  paid  out  for  that  railroacf  ?  And  what 
does  the  gentleman  say  of  the  propriety  of  a  judge  accepting  tliis 
donation  from  the  receiver  when  he,  the  judge,  was  to  pass  on  his 
account  ? 

Mr.  Parker.  I  think  that  that  cost  about  $20. 

Mr.  Thayer.  Well,  that  might  vary.  Isn't  there  a  distinction 
between  that  and  a  railroad  corporation  giving  free  transportation 
to  a  judge  from  one  place  to  another?  In  this  case  the  receiver  was 
the  agent  of  the  Judge. 

Mr.  Parker.  1  do  not  know;  we  look  into  the  intent  upon  these 
things.  One  thing  must  still  be  greatly  dark — the  motive,  why 
they  do  it — if  it  were  done  honestly,  as  many  another  man  has  taken 
friendly  favors  from  friends,  no  matter  what  the  relations  were. 
A  lawyer  is  employed  by  one  man,  and  then  may  rightly  become 
attorney,  not  in  the  same  case,  against  his  former  client.     Eaish 
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man  must  keep  himself  upright  in  motive^  though  doing  thin^  in 
this  world  that  may  vary  irom  one  time  to  another.  We  should  not 
hasten  to  condemn  anotner's  motive  in  a  matter  of  this  sort,  which 
everybody  seems  to  have  thought  right  until  this  disappointed  can- 
didate for  office  came  in  on  the  tail  of  this  case  and  put  in  these 
extra  charges,  which  are  now  put  first  in  the  indictment,  so  that  the 
doe  comes  in  tail  first  instead  of  head  first.     [Laughter.] 

Mr.  Stanley.  Will  the  gentleman  from  New  Jersey  permit  a 
question  ? 

Mr.  Pabker.  Certainly. 

Mr.  Stanley.  I  believe  the  gentleman  has  said  that  this  private 
car  cost  about  $20. 

Mr.  Parker.  I  said  that  was  probably  the  cost  of  the  provisions. 

Mr.  Stanley.  It  went  up  to  Delaware  and  got  Judge  Swayne  ? 

Mr.  Parker.  The  car  was  never  rented. 

Mr.  Stanley.  That  car  made  the  trip  to  carry  Judge  Swayne 
from  one  place  to  the  other? 

Mr.  Parker.  The  car  went  up  with  the  porter  and  brought  him 
back. 

Mr.  Stanley.  Would  $20  have  carried  that  car  through  any  one 
of  the  States  ?  Would  $20  have  furnished  fuel  for  the  train  through 
any  of  the  States  over  which  he  passed. 

Air.  Parker.  Not  a  dollar  was  paid  for  the  car.  It  was  done  as  a 
courtesy  from  one  railroad  company  to  the  other. 

ilr.  otanley.  Was  not  the  car  drawn  by  an  engine  ? 

Mr.  Parker.  Yes,  it  was  drawn  by  an  engine;  but  the  engine 
charged  notliing  for  its  services. 

Mr.  Stanley.  How  about  the  coal  ?     Didn't  that  cost  something  ? 

Mr.  Parker.  The  same  rule  applies  and  I  make  the  same  answer. 
The  president's  car  on  different  railroads  is  drawn  from  one  railroad 
to  the  other  without  charge. 

Mr.  Stanley.  Did  it  have  a  special  engine  ? 

Mr.  Parker.  Not  at  all. 

Mr.  Stanley.  Was  there  an  engine  to  draw  that  car  ? 

Mr.  Parker.  No;  it  was  shifted  from  one  train  to  another — tacked 
on  a  regular  train.  I  am  very  glad  that  the  gentleman  asked  the 
question. 

Let  us  next  take  up  the  case  of  O'Neal.  I  will  put  it  to  any  man, 
what  would  he  do  in  such  a  case  if  he  were  a  judge  upon  the  bench  ? 
Gireenhut,  the  man  that  was  stabbed,  was  appointed  trustee  in  bank- 
ruptcy. The  duty  of  such  trustees  by  the  bankruptcy  act,  section  47 
in  the  second  supplement  to  the  Revised  Statutes,  on  page  858,  was 
"to  collect  and  reduce  to  money  the  property  and  the  assets  for  which 
they  are  trustees  under  the  direction  of  the  court,  and  to  close  up  the 
estate  as  expeditiously  as  is  compatible  with  the  best  interests  of  the 
parties  in  interest."  He  was,  therefore,  appointed  trustee  with  these 
duties  to  perform  under  the  command  of  tne  court.  His  duty  was  to 
collect  all  the  assets,  take  them  into  possession,  and  distribute  them. 
Now,  mark  that  his  duties  were  more  than  those  of  a  sheriff  in  execu- 
tion, who  is  likewise  an  officer  of  the  court.  If  a  sheriff  had  taken 
goods  into  his  hands  in  execution,  and  anybody  had  gone  to  him, 
quarreled  with  him  for  taking  them  into  execution,  and  stabbed  him 
with  a  knife,  no  one  would  deny  that  under  the  statute  a  judge  would 
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have  the  power  to  punish,  because  the  statute  says  that  the  courts 
must  punish  for  contempt  in  case  of  resistance  by  any  party,  juiy, 
witness,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  decree, 
or  command  of  the  court. 

Mr.  Babtlett.  Shall  do  what  with  him  ? 

Mr.  Parker.  The  court  may  have  the  power  to  punish  by  fine  and 
imprisonment  at  the  discretion  of  the  court. 

Sir.  Bartlett.  Does  that  mean  to  punish  under  the  rule  for  con- 
tempt, or  proceed  for  violation  of  law  i 

Mr.  Parker.  This  is  the  section  as  to  contempt,  and  if  the  gentle- 
man will  turn  to  the  majority  report  on  this  case  on  page  22  he  wiU 
find  cited  there  the  act  of  Congress  which  gives  the  courts  the  power 
to  impose  sentence.     It  is  as  follows: 

The  said  courts  shall  have  the  power  to  impose  and  administer  all  necessary  oaths 
ano  to  punish  by  fine  or  imprisonment,  at  tne  discretion  of  the  court,  contempt  of 
their  authority:  Provided^  That  such  power  to  punish  contempt  shall  not  be  coDBtnied 
to  extend  to  any  cases  except  the  misbehavior  of  any  person  in  their  presence  or  eo 
near  thereto  as  to  obstruct  the  administration  of  justice,  the  misbehavior  of  any  ol  the 
officers  of  said  court  in  their  official  transactions,  and  the  disobedience  or  resistance  by 
any  such  officer  or  bv  any  party,  juror,  witness,  or  other  person  to  any  lawful  writ, 
process,  order,  rule,  aecree,  or  command  of  the  said  court. 

The  majority  report  says  that  this  was  not  resistance  to  any  legal 
act,  order,  rule,  decree,  or  command  of  the  court.     Why  not? 

Mr.  Bartlett.  Mr.  Speaker,  may  I  ask  the  gentleman  a  question! 

Mr.  Parker.  I  must  go  on  now — ^not  now;  in  a  moment. 

Mr.  Bartlett.  I  did  not  mean  to  provoke  so  much  rudeness  from 
the  gentleman. 

Mr.  Parker.  I  did  not  mean  to  be  rude.  I  will  be  very  glad  to 
give  an  answer  to  the  gentleman. 

Mr.  Bartlett.  I  do  not  desire  to  interrupt  the  gentleman  more. 

Mr.  Parker.  I  beg  the  gentleman's  pardon. 

Mr.  Bartlett.  1  am  sorry  the  gentleman  gave  so  much  rudeness. 

Mr.  Parker.  I  am  too  much  a  friend  of  the  gentleman  to  have  him 
think  any  such  thing. 

Mr.  Bartlett.  I  beg  the  gentleman's  pardon  for  interrupting. 

Mr.  Parker.  I  beg  your  pardon.     Come  along. 

ilr.  Bartlett.  I  was  gomg  to  ask  the  gentleman  if  he  does  not 
know  that  the  act  of  1831  was  passed  as  the  result  of  the  impeach- 
ment trial  of  Judge  Peck,  who  msisted  at  his  trial  that  he  had  the 
right  to  enforce  his  rules  against  people  for  contempt  in  his  court  the 
same  as  the  English  courts  did,  and  that  was  the  question  on  that 
trial;  and  it  was  to  settle  for  all  time  that  the  judges  of  the  United 
States  courts  could  not  have  any  such  extensive  powers  that  this  act 
of  1831  was  passed. 

Mr.  Parker.  I  think  I  understand  the  gentleman's  statement.  I 
understood  the  statute  was  to  limit  the  rules  of  contempt. 

Mr.  Bartlett.  And  grew  out  of  that  case  of  Peck. 

Mr.  Parker.  I  have  heard  so  here;  I  never  knew  it  before. 

Mr.  Bartlett.  I  beg  the  gentleman's  pardon  if  I  am  giving  him  the 
information. 

Mr.  Parker.  I  heard  it  here  from  gentlemen  who  have  made  argu- 
ments on  this  case. 

Mr.  Bartlett.  I  heard  it  long  before  I  was  a  Member  of  Congress 
from  people  discussing  that  trial,  who  gave  a  history  of  the  triaL 


IMPEACHMENT   OF   JUDGE  CHARLES  SWAYNE.  349 

Mr.  Parker.  I  happen  to  be  more  ignorant.  I  never  knew  about 
the  Peck  case  until  it  was  mentioned  in  the  Judiciary  Conamittee  and 
here  in  this  matter.     I  have  not  studied  it. 

Mr.  Clayton.  Get  the  bound  volume  of  the  Peck  ease  and  you 
will  find  the  original  act  printed  in  the  back. 

Mr.  Parker.  Gentlemen,  I  am  not  talking  to  you  about  the  Peck 
case. 

Mr.  Speaker,  may  I  ask  to  strike  out  a  little  bit  of  this  ?  I  do  not 
want  to  put  this  in  the  middle  of  my  ailment,  and  I  now  desire  to 
go  on. 

Mr.  Bartlett.  I  think  perhaps  it  will  help  it. 

Mr.  Parker.  I  stated,  Mr.  Speaker,  that  this  was  an  act  of  resist- 
ance to  the  command  of  the  court.  The  command  of  the  court  was 
iven  to  the  receiver  or  trustee  to  take  these  assets  into  his  possession. 
[e  is  given  a  greater  command  than  a  sheriflF  or  marshal  imder  an  exe- 
cution. Under  an  execution  the  sheriff  can  only  take  the  visible 
assets  that  he  can  seize.  The  receiver  can  sue  for  and  take  eq^uitable 
assets  that  can  only  be  recovered  by  suit.  Under  an  execution  the 
sheriflF  must  only  take  so  much  of  the  assets  as  are  suflBcient  to  satisfy 
the  claim,  or  at  least  he  can  not  sell  more.  Under  the  bankrupt  act 
the  trustee  must  take  all  the  assets.  Under  an  execution  the  sheriflF 
can  desist  by  permission  of  the  plaintiflF  without  an  order  of  the 
judge. 

Under  the  bankrupt  act  the  receiver,  until  he  is  otherwise  directed 
by  the  court,  must  take  and  collect  every  asset  of  the  bankrupt  that 
he  can  find  in  anybody's  hands,  whether  in  possession  or  in  action. 
That  was  the  trustee's  duty.  As  part  of  that  duty  he  began  a  suit, 
and  it  was  his  duty  to  go  on  with  tnat  suit  and  prosecute  it,  and,  Mr. 
Speaker,  if  any  Member  of  this  House  were  a  judge  upon  the  bench, 
I  ask  what  he  would  do  in  such  a  case  ?  The  judge,  by  order  in  bank- 
ruptcy, has  appointed  and  commissioned  a  trustee  to  collect  these 
assets  and  the  trustee  has  brought  suit  against  a  bank.  The  presi- 
dent of  the  bank  comes  and  quarrels  witn  the  trustee  for  bringing 
suit,  and  draws  a  knife  and  laj4  that  trustee  up  for  weeks,  and  takes 
the  chances  of  killing  him.  What  would  any  court  do?  I  ask 
whether  that  is  not  a  resistance  to  the  command  of  the  court  ?  True, 
part  of  the  act  was  past — the  bringing  of  the  suit — but  there  was 
more  to  be  done.  The  cases  are  consistent,  and  that  of  McLeod,  in 
120  Federal  Reports,  is  complete  on  this  subject.  In  that  case, 
because  of  a  past  action  of  a  commissioner  of  the  court,  an  attack 
was  made  upon  him,  and  although  the  commissioner  had  nothing 
more  to  do  in  that  case  it  was  held  nevertheless  to  come  within  that 
section,  and  the  assailant  was  arraignable  for  contempt  because  it 
was  proven  the  commissioner  was  doing  his  duty,  under  orders  of 
the  court. 

The  McLeod  case  is  stronger  than  the  one  before  us.  Here  the  act 
of  the  trustee  was  not  complete.  He  was  still  going  on  vnth  the  suit, 
and  the  attack  upon  him  oy  this  O^Neal  was  an  endeavor  to  make 
him  stay  his  hand. 

Mr.  Palmer.  That  is  a  penal  statute,  is  it  not  ? 

Mr.  Parker.  No. 

Mr.  Palmer.  Does  the  gentleman  say  that  this  statute  is  not  a 
penal  statute  ? 
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Mr.  Parker.  I  read  the  contempt  end  of  it.  It  is  not  a  criminal 
statute. 

Mr.  Palmer.  It  is  a  penal  statute,  and  therefore  strictly  to  be 
construed. 

Mr.  Parker.  Yes. 

Mr.  Palmer.  Very  well.  Suppose  you  are  going  to  indict  O'Neal 
for  resisting  the  command  of  tne  court.  If  the  court  had  made  an 
order  or  rme  of  any  kind,  he  would  be  in  the  indictment  in  haec 
verba.  Suppose  you  are  indicting  him  for  resisting  a  command  of  the 
court,  what  would  you  set  out  in  the  indictment  ? 

Mr.  Parker.  I  am  not  supposing  anything  of  the  kind. 

Mr.  Palmer.  The  gentleman  says  that  O'Neal  resisted  a  command 
of  the  court.  I  would  like  to  know  what  command  of  the  court  he 
refers  to  ?  Does  the  record  show  any  command  that  the  court  had 
made  ? 

Mr.  Parker.  The  court  had  ordered  this  receiver  appointed.  His 
duty,  under  the  statute  following  upon  the  words  in  that  order, 
was  to  collect  and  reduce  to  money  the  property  and  assets  for  which 
he  was  trustee.  That  was  the  duty  imposed  upon  him.  Wliat  is 
more,  we  do  not  have  to  look  for  law  on  that  suDJect.  The  O'Neal 
case  has  been  decided  on  appeal  before  Judge  Pardee  and  the  other 
judges  of  the  circuit  court,  good  judges  all.  I  wish  I  had  125  Federal 
Keporter  here,  because  only  part  of  that  was  read  by  the  gentleman 
from  Maine  [Mr.  LittlefieldJ,  and  anyone  who  looks  at  that  case  will 
see  the  court  determined  expressly  that  if  the  facts  were  as  charged 
in  those  papers,  then  contempt  or  court  under  the  statute  had  been 
committed.  What  is  more,  Q-Neal  obtained  a  certificate  as  to 
jurisdiction  to  the  Supreme  Court  of  the  United  States,  a  certificate 
granted  by  Judge  Swayne.  The  Supreme  Court  of  the  United 
States  ruled  upon  the  case,  and  it  said  that  the  only  question  was 
one  of  fact  whether  O'Neal  interfered  with  an  officer  of  the  court 
in  the  performance  of  his  duty,  and  that  such  a  question  of  fact  could 
not  be  certified. 

In  the  case  before  Judge  Pardee  the  latter  expressly  ruled  that  a 
trustee  in  bankruptcy  was  an  officer  of  the  court  and  that  he  could 
not  be  interfered  with.  The  whole  case  has  been  determined.  It  has 
been  settled  that  this  order  for  imprisonment  of  O'Neal  was  lawful, 
and  if  it  was  lawful  I  will  leave  it  to  any  Member  of  the  House  if  he 
had  been  a  judge  upon  the  bench  and  an  attack  had  been  made  upon 
the  trustee  in  bankruptcy  that  he  appointed  for  the  purpose  of 
performing  the  official  duty  of  collectmg  assets  and  tiiat  attack 
appeared  to  be  in  order  to  keep  the  trustee  from  going  on  with  that 
duty,  I  ask  whether  exemplary  punishment  was  not  necessary  and 
whether  60  days'  imprisonment  was  not  very  small  punishment! 
It  makes  me  hot  to  find  persecution  lavished  upon  this  judge  for  his 
honest  action  in  this  case.  It  is  to  be  regretted,  m  my  judgment,  that 
liis  order  for  the  punishment  of  O'Neal  never  took  effect.  It  is  still 
more  to  be  regretted  that  it  is  owing  principally  to  the  money  and 
the  friends  of  this  would-be  assassin  that  the  legislature  of  Florida 
was  lobbied  and  a  resolution  passed  against  Swayne  and  that  expenses 
of  the  prosecution  of  impeachment  proceedings  before  the  Judiciary 
('ommittee  is  now  paid.  If  gentlemen  wish  to  see  and  verify  the 
truth  of  that  statement,  let  them  look  at  the  record  on  pages  12,  13, 
132,  133,  153,  481,  and  482,  showing  five  different  lawyers  who  have 


IMPBAOHM^KT  OP  JUDGE  CHABLES  SWATNE.  351 

been  engaged  in  this  work  in  the  pay  of  this  man  O'Neal  and  against 
Judge  Swayne. 

Let  us  turn  to  the  Belden  and  Davis  case.  They  were  guilty  of 
marked  contempt  and  deserved  rightly  to  be  punished.  It  is  a  case 
that  excites  the  sympathies  of  many  Members  in  this  House,  that  of 
the  old  lawyer  Belden  and  the  other  lawyer,  Davis,  who  were  ordered 
to  be  fined  $100  each  and  imprisoned  10  days  for  contempt  of  court. 
The  sentence  was  illegal.  ''And,"  instead  of  ''or,"  was  a  mistake. 
It  is  an  easy  mistake  to  make  when  the  statute  says  "fine  or  imprison- 
ment." It  is  a  common  mistake  to  make,  for  in  administering  such 
statutes  the  sentence  almost  always  includes  imprisonment  if  the 
fine  be  not  paid.  But  it  is  certain  that  it  was  a  mistake.  If  the 
sentence  had  been  imposed  by  the  judge  upon  an  ordinary  poor 
outside  person,  who  had  no  counsel  and  knew  not  the  law,  you 
mi^ht  not  be  so  sure.  It  was  imposed  here  upon  three  lawyers — 
Belden,  Davis,  and  Paquet.  Thev  were  good  law3^ei's.  It  was 
imposed  at  the  advice  of,  perhaps,  tlie  most  prominent  lawyer  in  the 
State  of  Florida,  Mr.  Blount,  whose  testimony  everyone  should  read. 
He  looked  over  the  sentence  and  obviously  looked  over  the  statute, 
because  he  said,  ''You  can  not  disbar;  you  can  only  fine  and 
imprison."  The  judge  corrected  it  on  that  point;  and  everyone 
seems  to  have  missed  that  little  ''or."  There  was  no  intention  to 
do  wrong  in  the  form  of  the  sentence.  There  can  not  have  been  any. 
If  there  had  not  been  a  mistake,  the  lawyers  would  have  called  the 
judge's  attention  to  it,  and  the  judge  would  have  corrected  it. 

Mr.  Thayer.  Will  the  gentleman  permit  me  to  ask  him  a  question  ? 

Mr.  Parker.  With  pleasure. 

Mr.  Thayer.  Can  not  you  conceive  it  possible  that  these  lawyei-s, 
who  had  been  unjustly  sentenced,  remained  quiet,  knowing  tliat  a 
writ  of  habeas  corpus  would  lie  and  that  they  would  get  their  relief 
at  once  ? 

Mr.  Parker.  Yes,  sir. 

Mr.  Thayer.  Then  why  do  you  blame  them  for  not  taking  it  out 
before  the  next  day,  when  they  could  apply  for  the  writ  of  habeas 
corpus  ? 

Mr.  Parker.  If  you  will  look  at  the  habeas  corpus  proceeding,  you 
will  find  that  application  was  made. 

Mr.  Thayer.  They  could  take  it  out. 

Mr.  Parker.  It  was  taken  out. 

Mr.  Thayer.  They  could  have  taken  it  out  next  day. 

Mr.  Parker.  The  writ  of  habeas  corpus  was  taken.  I  want  to 
answer  the  gentleman's  question;  he  has  asked  me  one,  and  I  want  to 
answer  it.  My  recollection  is  that  the  point  as  to  the  form  of  the 
sentence  was  not  taken  in  the  petition  or  petitions  for  the  habeas 
corpus;  and  that  even  then  the  parties  still  did  not  know  of  it. 
(See  the  petition,  pp.  329-30.) 

Mr.  Thayer.  Suppose  the  full  penalty  of  disbarment,  fine,  and 
sentence  to  the  penitentiary  had  been  imposed,  and  that  they  had 
been  taken  off  in  execution  of  that  to  the  jail,  could  not  they  next 
day  have  sued  out  a  writ  of  habeas  corpus  because  of  their  unlawful 
committal  ? 

Mr.  Parker.  In  this  case  just  that  happened,  with  the  single 
exception  of  the  disbarment;  the  sentence  was  only  for  fine  and 
imprisonment.     It  was  an  unlawful  sentence.     Belden  and  Davis 
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did  bring  a  writ  of  habeas  corpus,  and  in  the  petition  for  it  they  did 
not  set  up  that  the  sentence  was  illegal,  but  simply  relied  upon  the 
question  of  jurisdiction  of  contempt  itself,  and  did  not  even  unagine 
that  that  sentence  was  illegal. 

Mr.  Thayer.  The  only  effect. of  that  is  to  convince  me  that  the 
lawyers  were  about  as  ignorant  of  the  law  as  the  judge. 

Mr.  Parker.  We  are  all  subject  to  make  mistakes.  When  people 
ask  me  what  is  my  profession,  I  say  I  hope  I  am  a  lawyer;  I  can  not 
claim  to  be  a  great  lawyer,  for  a  great  lawyer  is  a  great  man.  Mis- 
takes are  made  by  the  best  lawyers,  and  that  is  the  reason  for  the 
courts  of  appeal.  But  the  proof  shows  beyond  any  reasonable  man's 
doubt  that  it  was  a  mere  mistake  in  taking  the  law  to  be  *'fine  and 
imprisonment"  instead  of  ''fine  or  imprisonment";  and  we  come, 
therefore,  to  the  merits  in  the  case  and  ask  whether  these  men  com- 
mitted a  contempt  under  the  statute;  and  if  so,  whether  they  were 
honestly  and  fairly  to  be  punished  for  it.  # 

Now,  I  ask  your  attention  for  a  moment  to  the  facts  on  this  par- 
ticular matter,  because  they  seem  to  have  been  misunderstood.  If 
gentlemen  who  have  copies  of  the  record  in  this  case  will  turn  to  the 
beginning  of  Judge  Swayne's  statement  on  this  subject,  beginning  at 
the  bottom  of  page  581,  they  will  find  that  he  says: 

In  the  suits  tried  before  me — 

This  McGuire  suit  had  been  tried  before — 

In  the  suits  tried  before  me,  involving  the  title  to  the  extreme  eastern  pordoQ  of 
the  city  of  Pensaoola,  the  description  given  in  the  pleadings  was  as  follows: 

^'That  certain  parcel  or  piece  of  land  known  as  uie  Gabriel  Rivas  plat,  containing 
262^  acres,  more  or  less,  in  the  eastern  portion  of  the  city  of  Pensacola." 

This,  in  a  general  way,  was  the  only  knowledge  I  had  of  its  location.  I  knew  nodi* 
ing  of  its  metes  and  bounds  and  did  not  refresh  my  mind  as  to  its  location  at  all. 

So  much  for  his  knowledge,  which  is  essential- 


Mr.  Smith  of  Kentucky.  Will  the  gentleman  allow  me  to  ask  him 
a  Question  ? 

Mr.  Parker.  Certainly. 

Mr.  Smith  of  Kentucky.  Did  not  Mr.  Hooten,  the  real  estate  man 
who  sold  it  to  him,  or  sold^  it  to  him  for  his  wife,  take  him  out  and  show 
him  this  land — show  him  all  around  ? 

Mr.  Parker.  I  am  coming  to  that.  He  did  not  show  him  around 
this  big  tract  that  I  am  talking  about — the  Gabriel  Rivas  tract — or 
tell  him  the  boundaries  of  that. 

Mr.  Smith  of  Kentucky.  He  showed  him  lot  91. 

Mr.  Parker.  That  is  true;  I  am  coming  to  that.  Will  gentlemen 
please  not  interrupt  before  I  finish  a  Uttle  of  my  statement?  This 
Mae^uire  suit  was  as  to  what  is  called  the  ''Gabriel  Rivas  tract."  It 
was  one  of  those  sweep  surveys,  covering  a  large  portion  of  the  city, 
seemingly  under  some  old  Spanish  or  other  grant,  for  the  name 
''Gabriel  Rivas,''  as  well  as  Caro,"  sounds  very  Spanish.  I  will 
read  what  Judge  Swayne  says: 

In  the  summer  of  1901  ray  wife  had  some  money  which  she  had  inherit^,  and, 
desiring  to  invest  the  same,  I  advised  the  purchase  of  city  lots.  We  looked  over 
several  and  were  pleased  with  the  location  of  block  91  of  the  new  city  tract,  and  agreed 
with  the  agent«  to  purchase.  I  knew  nothing  of  Mr.  Edgar,  the  owner  of  block  91 — 
did  not  remember  ever  hearing  his  name  before.  He  wafl  not  a  i)arty  defendant  in 
either  of  the  suits  of  ejectment  Dy  the  Caro  heirs,  although  named  in  tne  pleadings  of 
one  of  them,  but  no  attemjjt  at  service  was  made  so  far  as  1  am  infonned. 
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Not  the  slightest  hint  or  suggestion  had  up  to  that  time  entered  my  mind  that  this 
block  was  a  portion  of  the  Gaoriel  Rivas  tract,  and  only  upon  the  receipt  of  Measrs. 
T.  C.  Watson  <fe  Co/s  letter  of  July  19,  1901,  as  contained  on  page  57  of  the  printed 
testimony,  did  I  first  learn  of  its  connection  with  these  suits. 

Now,  I  turn  to  this  letter  from  Watson  &  Co.  They  seem  to  have 
been  agents  for  the  sale  of  land,  and  they  wrote  him: 

We  have  deed  to  block  91,  New  City,  from  Mr.  Edgar,  but  he  refuses  to  give  a  war- 
ranty deed  to  this  block;  he  merely  gives  cjuitclaim  deed.  W^e  have  received  a  letter 
from  him,  in  which  he  writes  he  is  unwilling  to  give  anytliine  but  a  bai^gain  and  sale 
deed,  as  he  is  afraid  of  the  old Caro  claim  on  this,  which  seems  to  oe  his  objec- 
tion. W^e  have  recently  made  an  abstract  of  title  of  this  property,  and  it  seems  to  ua 
we  would  just  as  soon  have  one  deed  as  the  other,  but  we  lay  the  matter  before  you  so 
as  to  have  you  perfectly  satisfied.  In  case  the  deed  is  not  satisfactory  to  ^ou,  of 
course,  we  will  have  to  drop  this  deed  or  wait  until  you  come  home.  Than  king  you 
for  an  immediate  reply. 

Yours,  truly,  Thomas  C.  Watson  A  Co. 

He  immediately  answered,  in  July,  1901,  saying: 

Gentlemen,  you  may  omit  block  91  and  send  papers  for  the  others  along,  and  oblige, 
Yours,  truly, 

Charles  Swatnb. 

Then,  July  25,  they  wrote,  sending  him  the  papers  for  the  other 
lots  and  leaving  that  one  out.  He  had  done  what  an  honest  man 
and  an  honest  judge  ought  to  have  done.  He  said:  ''I  can  not  buy 
anything  that  is  in  litigation  before  me.     I  prefer  not  to  call  another 

i'udge  in  to  do  the  busmess  I  ought  to  do.  I  will  not  buy  this  lot  or 
lave  my  wife  buy  it.'' 

He  made  no  mistake  in  that;  he  did  the  right  thing. 

Mr.  Hbnby  of  Texas.  I  do  not  want  to  break  into  the  continuity 
of  the  gentleman's  argument,  but  I  would  like  to  ask  him  a  question 
light  there,  if  he  will  allow  me. 

Mr.  Pabkeb.  Certainly,  I  will. 

Mr.  Henbt  of  Texas.  If  Jud^e  Swayne  dropped  out  block  91  in 
July,  why  is  it  that,  on  Novenu)er  6,  1901,  he  stated  that  a  relative 
of  his  had  purchased  lot  91  ? 

Mr.  Pabkeb.  Well,  she  had  purchased  or  agreed  to  purchase  it, 
and  then  did  not  take  it. 

Mr.  Henbt  ol  Texas.  But  he  said  to  drop  it  out  in  July. 

Mr.  Pabkeb.  It  was  dropped  out. 

Mr.  Hbnby  of  Texas.  In  July  ? 

Mr.  Pabkeb.  The  expression  **had  purchased"  is  pluperfect,  is 
it  not  t 

Mr.  Henbt  of  Texas.  He  said  that  a  relative  had  purchased  the 
lot. 

Mr.  Pabkeb.  I  suppose  your  wife  is  your  relative  ? 

Mr.  Henbt  of  Texas.  Certainly;  and  if  I  were  a  jud^e  and  my  wife 
had  an  interest  in  property  which  was  the  subject  of  litigation  Before 
me,  I  would  recuse  myself  instantly. 

Mr.  Pabkeb.  The  gentleman  from  Texas  does  not  seem  to  xmder- 
stand  the  evidence.  Judge  Swayne  says  that  she  had  made  an 
agreement  for  purchase. 

Mr.  Henbt  of  Texas.  He  didn't  say  that.  On  the  5th  of  Novem- 
ber he  said  a  relative,  without  saying  it  was  his  wife,  had  purchased 
lot  No.  91. 

Mr.  Pabkeb.  He  had  purchased  it,  but  had  given  it  up,  and  the 
agreement  for  purchase  had  been  called  off. 
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Mr.  Henry  of  Texas.  Oh,  no ;  he  said  a  relative  had  purchased  it, 
and  on  November  11  he  said  the  relative  was  his  wife. 

Mr.  Parker.  Now,  Mr.  Speaker,  I  am  willing  to  allow  internip- 
^tions,  but  I  beg  gentlemen  not  to  interrupt  me  too  frequently.  I 
had  got  so  far  as  the  25th  day  of  July,  1901,  and  I  am  coming  slowly 
down  to  the  11th  of  November.  When  I  am  trving  to  give  an  orderly 
■statement  of  what  happened  in  this  matter.  Members  interrupt  me 
ivith  questions.  I  have  got  now  as  far  as  where  Judge  Swajne  writes 
to  them  in  July  that  his  wife  refused  to  take  that  lot.  His  wife  had 
lAade  an  agreement  of  purchase,  and  he  and  she  relused  to  carry  it 
^ut,  because  the  title  was  clouded  and  in  litigation  before  him.  He 
gave  no  reason,  but,  like  a  sensible  man,  he  simply  wrote  and  said, 
^!Drop  that  out." 

The  next  thing  that  appears  to  have  taken  place  in  the  order  of 
time  was  a  suit  brought  by  the  agents,  Watson  &  Co.,  against  Edgar 
for  their  commission  for  making  the  sale  of  this  lot.  They  i^«te 
entitled  to  a  commission,  because  Edgar  had  put  the  lot  in  their  hands 
for  sale,  and  they  had  done  all  they  were  asked  to;  they  had  found  a 
purchaser,  and  then  the  title  had  failed,  but  by  no  fault  of  theirs. 
The  lot  had  not  been  conveyed,  the  sale  had  fallen  through,  but  they 
had  done  their  work  and  were  entitled  to  their  commission. 

That  matter  got  into  the  newspapers,  T  suppose,  or  in  some  way 
it  was  known  or  rumored  that  Judge  Swayne  had  bought  this  h)t, 
and  not  knowing  that  the  sale  had  been  called  off,  it  went  around  the 
community  that  he  was  the  owner  of  the  lot;  and  thereupon  the 
attorney,  raquet,  whether  with  Belden  or  not  I  don't  know,  addressed 
A  letter  to  Judge  Swayne  at  Guyencourt,  Del.,  in  which  they  told  him 
tJiat  they  understoocl  that  he  owned  a  part  of  that  property  in  liti- 
gation before  him,  and  asked  him  to  recuse  himself.  Remember, 
that  was  in  October;  that  was  three  months  after  he  had  looked  at 
tiie  lot  and  thought  of  taking  it  and  refused  to  take  it,  and  he  did  not 
obviously  know  what  these  gentlemen  were  talking  about,  wheS)^ 
they  meant  that  some  of  the  other  lots  which  he  or  his  wife  had'jto'- 
chased  were  within  the  McGuire  tract,  or  whether  it  was  this  lot  thAt 
die  had  refused,  or  what  they  meant. 

Mr.  Smith  of  Kentucky.  I  should  like  to  ask  the  gentleman  a 
question. 

Mr.  Parker.  The  gentleman  is  aware  that  I  do  not  wish  to  be 
interfupted. 

Mr.  Smith  of  Kentucky.  I  would  like  to  know  where  the  gentleman 

f;et8  his  facts  when  he  says  that  when  Judge  Swayne  got  the  letter 
rom  Paquet  and  Belden,  he  didn't  know  wnat  they  meant. 

Mr.  Parker.  I  say  how  could  he  have  known  ? 

Mr.  Smith  of  Kentucky.  He  had  traded  for  lot  No.  91. 

Mr.  Parker.  The  letter  does  not  sav  lot  No.  91.  The  letter  has 
not  been  produced  by  them  or  anyone  else.  It  has  been  described 
in  the  testimony.  The  gentleman  from  Wisconsin  [Mr.  Cooper] 
referred  to  it  the  other  day.  They  do  not  seem  to  have  said  it  was 
lot  No.  91,  or  where  it  was,  but  they  said,  *'You  own  a  part  of  the 
property  that  is  in  this  litigation,  and  you  ought  to  recuse  yourself." 
That  is  enough  to  make  a  judge  think  ''Isn't  this  rather  funny?'* 
I  think  it  was  funny.  If  these  gentlemen  had  gone  to  T.  C.  Watson 
&  Co.  and  asked  them  about  what  that  suit  for  commissions  meant 
they  would  have  learned  that  the  suit  was  based  on  a  sale  that  was 
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never  carried  out  and  the  lot  not  conveyed  to  Judge  Swayne  or  his 
wife.  If  they  had  gone  to  Edgar  and  asked  him  the  same  question 
he  would  have  said  the  same  thing.  But  these  lawyers,  without 
inquiry,  accepted  a  mere  street  rumor  and  then  wrote  to  Judge 
Swayne  generally  that  he  was  interested  in  the  propertv  that  was 
in  Utigation  before  him  as  a  judge  of  the  court,  ana  asked  him  to 
recuse  himself.  I  do  not  wonder  that  he  refused  to  answer  the  letter 
until  he  found  out  what  they  meant,  especially  as  he  was  soon  going 
to  be  in  Florida.     This  letter  was  written  on  the  1 6th  of  October. 

Mr.  Richardson  of  Alabama.  Mr.  Speaker,  I  am  very  much  inter- 
ested in  the  gentleman^s  argument,  and  I  just  want  the  liberty  of 
asking  him  one  question  for  information. 

Mr.  Park£B.  Is  it  upon  this  point  ? 
.  Mr.  Richardson  of  Alabama.  It  is  upon  the  purchase  of  that  lot. 
^JAt.  Parker.  Only  on  this  point  just  where  I  am.     I  would  like 
^set  through  the  order  of  dates. 

j^iiijBr.  Richardson  of  Alabama.  It  is  on  that  lot  which  the  gentle- 
.man  has  just  been  discussing  with  the  gentleman  from  Texas  [Mr. 
Henry],  and  I  desire  to  get  some  information  from  the  gentleman. 

Mr.  Parker.  If  the  gentleman  will  wait  a  little  bit,  I  would  be 
very  much  obliged.  Now,  I  was  saying  that  Judge  Swayne  knew  on 
the  16th  or  17tn  of  October,  when  he  got  that  letter,  that  he  would 
be  down  in  Florida  before  the  5th  of  November,  for  he  was  trying 
"criminal  cases  there  on  the  5th  of  November,  and  it  would  take  only 
about  20  days.  He  waited  until  he  got  there,  and  on  the  5th  of 
November  he  states  that  the  counsel  were  before  him  and  he  told 
them  the  facts.  Mr.  Paquet  has  not  contradicted  it;  Mr.  Belden  has 
not  contradicted  it,  because  he  was  not  there — he  was  sick  at  that 
time  and  away.  Mr.  Davis  says  he  was  not  employed  as  counsel, 
but  Mr.  Davis  dees  sav,  I  think  it  is  on  page  329,  in  his  petition  for 
habeas  corpus,  that  Judge  Swayne  on  the  5th  of  November  made 
iin  statements  in  court,  and  seemed  to  imply  that  he  was  there. 

je,  he  says  that  that  petition  for  habeas  corpus  was  gotten  up  on 
_  ^lank  form  for  both  Mr.  Belden  and  himself,  and  that  he  did  not 
mean  he  wrote  the  letter  of  October  16,  and  nobody  can  tell  exactly 
what  he  did  mean  in  that  petition. 

Mr.  Palmer.  Does  not  the  gentleman  remember  that  Mr.  Davis 
was  a  respectable  member  of  the  bar  and  swore  positively  that  he 
never  was  employed  in  the  case  until  Saturday  nignt  ? 

Mr.  Parker.  Yes. 
.    Mr.  Palmer.  Very  well.     Now,  what  is  there  to  contradict  his 
testimony  except  some 

Mr.  Parker.  I  am  not  contradicting  his  testimony. 

Mr.  Palmer.  Then  what  is  the  gentleman  trying  to  prove — that 
he  was  not  a  member  of  the  bar  ? 

Mr.  Parker.  I  am  trying  to  prove  something  that  the  gentleman 
does  not  seem  to  understand.     [Laughter.] 

Mr.  Palmer.  That  is  right. 

Mr.  Parker.  If  the  gentleman  will  sit  down  and  listen,  instead  of 
asking  questions,  he  wm  Ukely  find  out. 

Mr.  Palmer.  It  is  not  my  fault 

Mr.  Parker.  It  is  the  gentleman's  fault.  He  interrupted  me  in 
the  middle  of  a  thought. 


356  IMPEAOHMEKT  OF  JUDGS  GHAfiLBS  SWAYNS. 

Mr.  Palmeb.  It  is  not  my  faxilt.  It  is  the  fault  of  my  intellect. 
That  is  the  trouble.     I  am  too  dumb  to  understand. 

Mr.  Parker.  It  is  not  that.  It  is  the  fault  of  the  gentleman  inter- 
rupting me  when  I  was  just  about  to  tell  him  what  the  matter  was. 
The  gentleman  prevented  my  speaking  before,  and  he  can  not  do  it 
this  time. 

Mr.  Palmer.  Give  it  to  us  straight.     [Laughter.] 

Mr.  Parker.  I  am  going  to  give  it  to  you  straight.  [Renewed 
laughter.]  Now,  I  have  got  so  far  as  this.  The  record  made  up  on 
November  11,  1901,  reads  as  follows,  page  324: 

On  Tuesday,  November  5,  1901,  at  (he  time  of  the  presentation  of  the  said  motion 
by  the  plaintiffs,  that  the  court  recuse  himself,  he  had  then  stated,  and  now  states, 
that  he  never  agreed  to  accept  nor  ever  accepted  any  deed  to  any  portion  of  the  eaia 
Qheveaux  tract;  that,  as  he  stated,  a  member  of  his  family,  to  wit,  his  wife,  had, 
wiUi  money  inherited  by  her  from  her  father's  estate,  negotiated  for  the  purchase  of 
some  city  lots  in  Pensacola;  that  certain  deeds  in  connection  therewith  bad  been 
sent  to  her  in  Delaware,  one  of  them  proving  to  be  a  quitclaim  deed,  and  upon  inves- 
tigation and  inquiry  it  was  found  out  that  me  property  in  the  deed  was  a  portion  d 
the  property  in  litigation  in  the  suit  of  Florida  AicGuire  v.  Pensacola  City  Co.  et  al.» 
and  thereupon,  and  by  his  advice,  the  said  deed  was  returned  to  the  proposed  grantois, 
with  the  statement  that  no  fiurther  negotiations  whatever  could  oe  conducted  by 
them  in  relation  to  this  property,  and  they  thereupon  refused  to  purchase,  either  at 
the  present  time  or  in  the  future,  any  portion  of  this  tract. 

That  is  what  Judge  Swayne,  in  the  record  of  the  contempt  pro- 
ceedings, said  on  the  5th  and  11th  of  November  Xow,  in  the 
petition  for  a  habeas  coq^us,  page  329,  Mr  Davis  says  that  on  the  5th 
of  November  Charles  Swayne  refused  to  recuse  himself,  and  went  on  to 
state  from  the  bench,  in  open  court,  that  a  relative  of  his  had  pur- 
chased a  part  of  said  lands  in  litigation  before  him  in  said  suit  of  Airs. 
Florida  McGuire;  that  the  deeds  had  been  sent  north  to  him  [the 
judge],  and  that  he  had  returned  them. 

The  fact  that  Davis  says  he  was  not  counsel  at  that  time  would  not 

Srevent  his  hearing  that  statement,  and  he  has  never  said  that  he 
id  not  hear  it  or  that  that  part  of  that  petition  is  untrue  If  so^ 
counsel,  parties,  tlie  community,  probably  through  the  newspapers, 
but  certainly  everyone  present  in  that  court  knew  that  the  judge 
owned  no  interest  m  that  land  on  the  5th  day  of  November.  Tlien 
the  judge  went  on  with  the  trial  of  criminal  cases  until  the  9th  of 
November,  which  was  a  Saturday.  Then,  instead  of  being  ready  for 
trial,  the  parties  in  this  case  were  not  ready  and  wanted  it  postponed 
for  the  term  The  court  refused  in  the  exercise  of  a  sound  discretion. 
Remember  they  had  notice  on  the  5th  that  he  stated  he  was  competent 
and  had  the  right  to  try  that  case,  and  they  liad  four  days'  notice  to 
get  their  witnesses. 

Thereupon,  this  contempt  was  committed  I  think  it  was  a  mis- 
behavior of  officers  of  the  court,  but  I  do  not  rely  upon  that.  Under 
the  statute  already  read  contempt  proceedings  will  lie  for  the  misbe^ 
havior  of  any  person,  not  only  in  the  presence  of  the  court,  but  so  near 
thereto  as  to  obstruct  the  administration  of  justice;  we  do  not  care, 
therefore,  whether  they — Belden  and  Davis — were  lawj^ers  and  oflScers 
of  the  court,  bound  by  their  positions  as  members  of  the  bar  (except 
that  their  knowledge  of  the  law  and  their  confidential  position  was  an 
aggravation  of  the  offense),  or  whether  they  had  been  other  persons^ 
the  parties  to  the  suit,  or  outsiders.  In  the  face  of  the  judge  s  denial 
that  he  was  interested  in  that  lot,  i^ithout  once  inquiring  as  to  the 
facts  from  Watson  or  Edgar,  without  investigating  whether  the  lot  had 
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been  conveyed  or  not,  they  brought  suit  in  the  State  court  on  that 
Saturday  night  against  the  judge  as  the  owner  of  the  land.  That  is 
not  all.  That  suit  was  a  sufficiently  clear  statement  to  the  juSge 
and  to  the  community  that  he  was  aliar.  It  was  a  sufficiently  clear 
statement  that  he  was  dishonest  in  attempting  to  try  a  case  in  which 
he  was  interested.  It  was  a  clear  attempt  to  bring  hun  into  contempt 
in  that  community  and  to  obstruct  tne  administration  of  justice 
by  making  everybody  distrust  liim 

Mr.  Gaines  of  Tennessee.  Will  the  gentlemen  yield  ? 

Mr.  Parker.  Not  now. 

Mr.  Gaines  of  Tennessee.  It  interests  me  very  much  along  there 
and 

Mr.  Parker.  Just  stop  a  moment.  I  do  refuse  to  answer  for  the 
moment,  but  I  will  answer  the  gentleman  in  a  moment 

Mr.  Gaines  of  Tennessee.  Do  not  leave  the  subject  before  I  get  a 
chance  to  ask  the  question,  because  I  really  want  to  ask  a  question 
there 

Mr  Parker.  It  is  a  sufficient  thing  of  itself  to  obstruct  the  admin- 
istration of  justice  to  bring  a  pubUc  suit  against  him  of  that  sort, 
informing  that  whole  community  that  the  lawyers  who  had  brought 
that  suit  believed  that  the  judge  was  interested  in  the  case  before 
him,  had  refused  to  leave  the  case,  and  had  lied  about  it.  But  they 
did  more.  That  very  night  the  attorney  himself,  Paquet,  put  into 
the  nev/spapers  of  that  town  the  following  article: 

JUDOS  SWAYNE  8X7MMONED  AS  PARTY  TO  THE   SUIT  IN  CASE  OF   FLORIDA  M'QUIRE  V. 

PENSACOLA   CO.    ET  AL. 

A  decided  new  move  was  made  in  the  now  celebrated  case  of  Mrs.  Florida  McGuire, 
who  is  the  owner  by  inheritance  and  claims  the  possession  of  what  is  known  as  the 
''Rivas  tract/'  in  the  eastern  portion  of  the  city,  near  Bayou  Texas,  by  the  filing  of  a 

S»necipe  for  summons,  througn  her  attorneys,  ex-Attorney  General  Simeon  BeTden, 
udge  Louis  P.  Paquet,  of  New  Orleans,  and  £.  T.  Davis,  of  this  city,  in  the  circuit 
court  of  Escambia  County,  in  an  ejectment  proceeding  for  possession  of  block  91,  as 
per  map  of  T.  C.  Watson,  which  is  part  of  the  property  wnich  is  claimed  by  Mrs. 
Florida  McGuire,  and  which  it  is  alleged  that  Judge  Swayne  purchased  from  a  real 
estate  agent  in  this  city  during  the  summer  months,  and  which  is  a  part  of  the  property 
now  in  litigation  before  him. 
The  summons  was  placed  in  the  hands  of  Sheriff  Smith  late  last  night  for  service. 

Anyone  who  has  common  sense  will  say  that  it  was  the  object  of 
that  statement  to  tell  the  community  that  that  judge  was  not  fit  to  sit 
upon  the  bench,  because  he  wanted  to  try  a  case  in  which  he  was 
interested;  and  because  he  lied  when  he  said  he  was  not  interested. 
Obstruction  to  the  administration  of  justice  is  not  merely  coming  and 
striking  a  judge  with  a  hammer;  it  is  not  merely  making  a  noise  in  the 
court  room;  it  is  not  merely  bribing  witnesses  or  bribmg  jurors  in  a 
case;  it  is  not  merely  that.  During  the  ter.  ,  when  the  community 
is  looking  to  the  judge  for  truthful  statements  of  the  facts  and  the  law, 
if  any  person,  worst  of  all  if  attorneys  of  his  court,  dare  to  charge  him 
with  dishonesty  upon  the  bench  in  a  pending  case;  dare  to  charge  him 
with  lying  about  tne  facts  in  that  case;  dare  to  emphasize  and  publish 
those  charges  by  public  suit,  brought  against  him  on  a  claim  that  they 
ought  to  have  known  and  must  have  Imown  was  without  foundation, 
and  dare  still  more  to  prepare  and  pubHsh  an  article  calling  public 
attention  to  that  suit,  and  saying  that  it  is  alleged  that  the  judge  is 
interested  in  the  suit  pending  before  him,  no  court  that  respects  itself 
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and  its  duties  can  for  a  moment  fail  to  see  that  for  the j)rotection  of  the 
hoixor  and  dignity  and  good  faith  of  that  court,  which  must  depend 
upon  the  trust  of  the  community,  it  is  necessary  to  pimish  these  men. 

No  court  that  respected  itself  could  afford  to  allow  that  contempt  to 
pass  unpunished,  and  imprisonment  for  10  days  and  a  fine  of  $100 
was  a  light  punishment  for  that  attack  upon  the  honor  and  dignity  of 
that  court.  This,  too,  has  been  already  so  determined,  for  the  appeal 
in  that  case  (120  Fed.  Rep.,  in  re  Davis)  set  aside  the  sentence,  not 
upon  its  merits,  or  upon  the  grounds  set  up  in  the  petition,  but  upon 
the  question  of  whetner  *'fine  and  imprisonment"  shoidd  be  "fine  or 
impnsonment.''  Those  who  have  somehow  gotten  an  idea  that  Jud^e 
Swayne  is  an  unjust  judge  because  he  so  protected  his  court  have,  m 
my  opinion,  unwittingly  done  him  the  greatest  of  wrong.  In  inflicting 
that  pimishment  he  did.  as  righteous  an  act  and  as  brave  an  act  as  was 
ever  done  by  any  judge. 

Now  is  the  time  for  the  question  of  the  gentleman  from  Tennessee 
[Mr.  Gaines]. 

Mr.  Gaines  of  Tennessee.  All  right.  Now,  I  want  my  friend  from 
New  Jersey  [Mr.  Parker]  to  feel  assured  that  I  am  perfectly  sincere  in 
this. 

Mr.  Parker.  I  am  ready  now  to  hear  you. 

Mr.  Gaines  of  Tennessee.  I  have  listened  to  the  gentleman  from 
New  Jersey  [Mr.  Parker]  with  a  great  deal  of  pleasure.  Will  the 
gentleman  toll  me  when  Judge  Swayne  informed  tliose  lawyers  he  did 
not  have  any  interest  in  that  property  ? 

Mr.  Parker.  On  the  5th  day  of  November. 

Mr.  Gaines  of  Tennessee.  Where  does  the  gentleman  get  his  author- 
ity for  that  ? 

Mr.  Parker.  It  is  in  his  statement,  and  it  is  found  in  Davis's 
affidavit,  on  page  129. 

Mr.  Gaines  of  Tennessee.  Why  did  not  Judge  Swayne  answer  the 
letter,  and  why  has  not  Judge  Swayne  furnished  the  letter  that  these 
gentlemen  wrote  to  him  ?  Why  dii  he  not  answer  it,  and  why  did  he 
not  furnish  it  as  part  of  the  proof  in  this  case? 

Mr.  Parker.  I  will  say  to  the  gentleman  from  Tennessee  that  I 
tried  to  answer  that  question.     I  do  not  think  it  was  necessary. 

Mr.  Gaines  of  Tennessee.  The  gentleman  knows  that  the  presump- 
tion is  against  him  if  he  can  not  produce  the  letter  ?  That  is  a  good 
proposition  of  law? 

Mr.  Parker.  Not  at  all.  I  want  to  say  to  the  gentleman  that  the 
judge  received  a  notice  from  the  lawyers — a  letter,  as  I  remember  it, 
though  I  have  not  it  before  me — containing  a  statement  which  in- 
cluded no  details,  but  simply  said  to  him  that  he  was  interested  in  the 
Rivas  tract  which  was  in  litigation  before  him,  and  they  wanted  him  to 
recuse  himself.  There  were  several  reasons  why  he  might  wait  until 
he  met  them  on  the  5th  of  November. 

Mr.  Gaines  of  Tennessee.  How  long  did  he  wait  ? 

Mr.  Parker.  From,  say,  the  17th  of  October  to  the  5th  of  Novem- 
ber. He  knew  he  was  to  be  there.  One  reason  might  be  thet  he 
thought  those  lawyers  might  have  made  a  httle  inqmry  before  they 
made  such  a  charge  against  him,  for  the  least  inauiry  would  have 
shown  it  was  all  wrong.  If  they  had  asked  Mr.  Eagar  or  Watson  & 
Co.  they  would  have  found  it  was  all  wj'ong.  No  purchase  had  been 
consummated,  although  agreed  upon.     In  the  next  place,  he  might 
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have  been  puzzled  to  know  what  they  wore  referring  to.  He  had 
bought — or  his  wife  had — certain  lands  in  Florida  by  warranty  deed- 
The  agents  had  tried  to  make  th^m  take  a  quitclaim  deed  for  another 
tract  of  land,  and  said  that  the  quitclaim  would  be  just  as  good  as  a 
warranty  deed.  H(^  had  taken  (4 her  lands,  and  it  might  I  e  that  ho 
wanted  to  go  dovm  to  Florida  and  see  the  agents  and  see  if  he  could 
denv  that  he  was  interested. 

lie  did  not  pc^rhaps  remember  the  exact  terms  of  the  letters.  He- 
himself,  when  he  came  to  make  a  statement  in  November,  made  an- 
immaterial  mistake.  He  said  the  deed  had  been  sent  to  him  and  that 
he  had  returned  it.  That  was  untrue.  The  deed  had  been  sent  to 
the  agent,  and  he  ordered  it  returned.  And  he  might  have  been 
doubtful  whether  that  agent  had  performed  the  duty  which  he  had 
imposed  when  he  told  him  to  return  it.  He  might  have  been  looking- 
for  light.  There  are  50  reasons.  It  might  have  been  sheer  careless- 
ness, and  even  Congressmen  are  sometimes  guilty  of  carelessness  in 
answering  a  letter.  A  judge  has  many  letters  to  answer.  But  I  do 
not  see  how  20  days  made  any  difference  if  he  did  go  there.  He  then 
found  out  what  tney  meant.  When  they  said  he  owned  lot  91  he 
denied  it,  and  explamed  it,  and  the  case  was  set  on  the  5th  for  the 
11th.  And  then  they  took  revenge  by  bringing  the  suit  and  pub- 
lishing a  statement  in  the  newspaper  about  him. 

Mr.  Gaines  of  Tennessee.  How  do  you  answer  this  allegation  that 
he  did  not  buy  this  property  in  litigation  ? 

Mr.  Parker.  The  fact  is  given  in  the  record. 

Mr.  Gaines  of  Tennessee.  Give  me  the  page  of  it. 

Mr.  Parker.  I  have  given  it  to  you.  \  ou  will  find  it  on  page  582 
of  the  testimony. 

Mr.  Smith  of  Kentucky.  Mr.  Davis  it  is  not  asserted  was  present. 
In  the  article  filed  by  Mr.  Blount  it  is  not  asserted  that  Mr.  Davis  Was 
in  court  and  heard  the  statement.  He  says  Belden  and  Paquet  were 
there:  and  I  understand  that  is  a  mistake,  in  saying  that  Belden  Was 
there,  as  he  was  not  there,  but  was  sick. 

A  Member    Nobody  but  Paquet  was  there? 

Mr.  Parker.  How  many  people  am  I  answering? 

Mr.  Smith  of  Kentucky.  You  are  answering  a  certain  proposition; 
it  does  not  make  any  difference  how  many  people  you  are  answering. 

Mr.  Gaines  of  Tennessee.  Did  not  thes©  lawyers  have  the  right  to 
file  this  suit  ?  Did  not  these  men  have  the  right  to  file  this  suit  against 
this  judge,  even  if  he  was  a  judge  ? 

Mr.  Parker.  Will  you  kindly  stop  putting  more  questions  until  I 
get  through  with  those  already  asked  ?  The  first  question  was  whether 
Davis  knew  what  the  judge  said.  Davis  filed  a  petition,  which  is. 
already  referred  to,  and  which  is  found  on  page  329,  which  shows  that 
he  knew  what  the  judge  said.  He  states  that  the  judge  said  that  he 
returned  the  deed. 

I  desire  to  say.  as  to  the  matter  of  knowledge,  there  is  no  dijfficulty 
about  the  knowledge  of  these  attorneys.  Selden  was  one  of  the 
attorneys  and  Paquet  was  present  all  the  while.  Davis  was  consulted 
before  the  suit  was  brouglit  and  before  the  newspaper  publication 
was  indulged  in,  and  he  knew  what  were  the  facts.  He  never  denied' 
knowledge  of  the  facts,  and  he  signed  the  petition  in  the  habeas  corpus^, 
in  which  he  said  directly  that  the  judge  had  made  this  statement  in 
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court,  and  so  did  Beldon  in  filing  a  like  petition.  Will  anybody  tell 
mo,  aifter  they  have  made  that  statement  in  their  petitions,  that  they 
did  not  know  that  the  judge  had  made  that  statement  that  he  was 
not  interested  in  that  land  ? 

Now,  I  answer  the  other  question  of  the  gentleman,  as  to  whether 
people  have  a  right  to  bring  a  suit  against  a  judge 

Mr.  Gaines  of  Tennessee.  Do  you  think  a  Federal  judge  is  better 
than  a  plain  man  in  his  right  to  be  brought  into  court  and  made  to 
disclose  whether  or  not  he  owns  a  particular  piece  ofproperty  ?  Is  a 
Federal  judge  better  than  you  are,  or  than  I  am?  That  is  tne  ques- 
tion I  want  to  ask  you. 

Mr.  Parker.  The  gentleman  first  asked  me  whether  it  was  any 
contempt  to  bring  a  suit  against  a  judge.  He  then  asked  me  a  second 
question  as  to  whether  a  judge  is  any  better  than  a  private  man.  I 
will  answer  that  a  judge  is  no  better  than  a  private  man,  but  in  his 
official  transactions  he  represents  the  majesty  of  the  law,  and  his 
parson  and  iiis  actions  must  be  treated  as  sacred  so  far  as  necessary 
to  maintain  the  administration  of  justice,  and  anything  which  inter- 
feres with  or  obstructs  that  administration  of  justice  is  not  a  contempt 
of  the  judge,  but  a  contempt  of  the  court  and  a  contempt  of  the  law, 
which  is  better  than  any  private  man.     [Applause.] 

In  the  next  place,  to  bring  a  suit  against  a  judge  is  nothing.  To 
bring  a  suit  which  states  that  he  is  the  owner  of  propc*rtv  which  lie  has 
denied  owning,  and  which  is  not  only  a  public  record,  out  is  empha- 
sized by  a  contemporaneous  publication  in  a  newspaper  which  forms 
part  of  the  same  transaction,  and  charges  that  that  judge  is  corrupt 
enough  to  try  and  hear  a  case  in  which  ne  is  interested  and  cowardly 
enough,  or  worse,  to  deny  such  interest — I  say  that  suit  against  a 
jud^e  is  a  contempt  of  the  court  which  the  court  must  punish  in 
justice  to  itself. 

Now,  the  gentleman  from  Alabama  [Mr.  Richardson]  desired  to 
ask  me  a  question. 

Mr.  Richardson  of  Alabama.  I  would  be  glad  to  ask  a  question  for 
information.  The  gentleman  has  discussed,  with  marked  courtesy, 
all  the  matter  relating  to  block  91 .  I  should  be  glad  to  call  his  atten- 
tion most  politely  and  respectfully  to  this  paragraph  in  the  testimony, 
which  possibly  he  has  overlooked: 

The  relative  I  referred  to  yesterday  or  the  day  before  was  my  wife. 

He  went  on  to  say  that  his  wife  had  paid  for  the  property  from  funds 
from  the  estate  of  her  father  in  Delaware. 

Mr.  CocKRAN,  of  New  York.  On  what  page  of  the  record  is  that  ? 

Mr.  Richardson,  of  Alabama.  Page  116.  I  just  call  the  attention 
of  the  gentleman  from  New  Jersey  to  that,  because  he  has  been  so 
kind 

Mr.  Parker.  The  judge  never  said  that  they  had  bought  and  paid 
for  the  lot. 

Mr.  Richardson,  of  Alabama.  That  is  in  the  record. 

Mr.  Parker.  No;  it  does  not  relafe  to  that.  I  will  go  over  it  and 
explain  it  to  the  gentleman  later  with  great  pleasure. 

Mr.  Richardson,  of  Alabama.  Don't  you  think  that  the  hiehest 
degree  of  propriety  and  regard  for  judicial  dignity  would  have  led  him 
to  rescue  nimself  from  that  trial  ? 

Mr.  Parker.  Oh,  it  would  have  been  better  for  him  not  to  have 
done  as  he  did,  if  that  was  so.     It  was  not  so. 
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Mr.  Speaker,  there  is  but  one  other  matter  charged,  and  that  is 
one  that  has  given  me  the  greatest  concern.  At  the  very  end  of  this 
case  it  was  proved,  to  my  great  astonishment,  that  the  statutes  of  the 
United  States  only  allowed  actual  expenses,  not  to  exceed  $10  a  day, 
to  judges  travehng  outside  of  their  districts.  I  have  been  at  the  bar 
for  many  years.  I  have  heard  it  remarked  over  and  over  again  that 
judges  were  glad  to  go  to  other  districts,  because  they  got  $10  a  day 
lor  it.  I  supposed  it  was  like  our  20  cents  a  mile;  that  thev  got  $10 
as  an  allowance  for  that  work.  I  always  supposed  so.  I  Know  the 
sentiment  of  the  bar  was  that  that  was  so,  and  I  was  very  much 
astonished  to  find,  when  I  came  to  read  the  statute,  that  it  was  not  so. 
The  statute  is  not  easy  to  find.  Gentlemen  will  look  for  it  in  vain 
in  the  Revised  Statutes  or  in  the  supplements  thereto.  It  is  contained 
in  a  sundry  civil  appropriation  bill  of  1896.  Extracts  were  made 
from  that  act  in  the  second  supplement  of  the  revision,  but  this  par- 
ticular section  was  never  so  extracted.  It  took  me  some  time  to  find 
that  particular  section  which  provided  for  the  payment  of  judges 
serving  outside  of  their  circuits  of  their  reasonable  expenses  for  travel 
and  attendance  not  to  exceed  $10  a  day,  to  be  paia  to  them  by  the 
marshal  upon  their  certificate.  (See  Appendix  B,  Law  as  to  Ex- 
penses.) 

I  was  not  present  at  the  taking  of  the  testimony.  During  the  evi- 
dence it  was  offered  to  be  proved  on  Judge  Swayne^s  behalf  that  it 
had  been  the  custom  of  various  courts  to  certify  $10  as  a  lump  sum. 
That  offer  was  refused,  and  I  am  inclined  to  think  it  was  properly 
refused.  But  I  am  inclined  to  think  that  Judge  Swayne  would  nave 
had  a  right  to  testify  in  his  own  behalf  to  prove  that  he  knew  that  this 
was  done. 

His  knowledge  was  of  importance  because  it  might  bear  on  the 
question  of  intention,  but  that  it  was  done  by  other  people  by  itself 
was  of  no  importance.  His  knowledge  of  such  an  accepted  practice 
was  of  importance.  I  understand  that  his  counsel  now  say  that  they 
accepted  the  exclusion  of  that  evidence  and  would  have  asked  Judge 
Swayne  about  this  matter  if  they  had  not  supposed  the  committee 
would  not  allow  him  to  go  into  it  at  all.  I  think  the  subcommittee 
would  have  allowed  him.  Unanswered,  unexplained,  the  fact  that  he 
took  $10  a  day  when  he  had  spent  less  is  a  thing  that  is  hard  to  deal 
with. 

Half  a  dozen  of  us  made  a  report  in  this  matter.  It  was  carefully 
drawn,  not  by  myself — I  have  not  the  honor  to  draw  that  sentence 
with  reference  to  that  matter — ^it  was  carefully  drawn,  and  the  sen- 
tence was  afterwards  repeated  in  the  speech  of  the  gentleman  from 
Maine  [Mr.  Littlefield]  when  he  spoke  on  the  question  of  impeachment. 
He  said  that  unanswered  and  unexplained,  this  constitutes  an  im- 
peachable offense. 

Mr.  Speaker,  I  blame  myself  that  I  did  not  add,  as  I  had  intended 
in  the  beginning,  that  the  statement  that  this  was  an  impeachable 
offense  did  not  mean  that  he  was  necessarily  to  be  impeached.  There 
are  naany  indictable  oflfenses  for  which  a  grand  jury  will  not  indict. 
If  a  practice  has  prevailed  for  vears  among  the  best  citizens  of  the  com- 
munity, even  if  it  be  a  breacfi  of  the  law,  grand  juries  bring  in  in  some 
States  what  is  called  a  ^'general  presentment."  We  have  known  the 
the  grand  jury  to  present,  for  instance,  that  people  are  too  careless 
in  regard  to  tne  child-labor  law  or  that  there  are  too  many  saloons 
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open  or  whatever  it  may  be  that  becomes  a  pubhc  nuisance,  whereas 
they  decHne  to  indict  until  they  rive  a  notice  to  stop  by  their  present- 
ment. If  a  custom  of  this  sort  has  been  adopted  as  a  practical  con- 
construction  that  '^reasonable  expenses  not  to  exceed  $10  a  day" 
meant  a  reasonable  allowance  for  travel  and  attendance,  or  if  the  cer- 
tificates were  signed  on  the  marshal's  presenting  a  certificate  as  the 
well-settled  practice  and  without  looking  at  the  law,  or  if  it  was  done 
for  any  honest  motive,  no  Congress  would  impeach. 

I  wanted  to  say  that  then  in  my  report,  but  I  thought  it  was  better 
said  on  the  floor  on  the  motion  for  impeachment.  Mr.  Speaker, 
I  can  not  get  over  the  fact  that  when  a  member  of  the  committee  who 
had  signed  a  minority  report  asked  for  leave  on  this  floor  to  speak 
and  that  the  previous  question  should  not  be  put,  he  was  refused, 
and  the  previous  question  was  put,  and  that  I  was  unable  to  infonn 
the  House  of  my  views  at  that  time  on  that  subject. 

Mr.  Palmer.  I  want  to  state  here  that  I  asked  the  gentleman  from 
New  Jersey  if  he  wanted  to  speak,  and  he  said  he  didn't  know.  I  had 
no  idea  that  he  wanted  to  speak  at  that  time. 

Mr.  Parker.  I  rose  to  speak. 

Mr.  Palmer.  I  beg  the  gentleman's  pardon;  he  rose  to  make  a  point 
of  order  that  the  previous  question  was  not  in  order.  If  the  gentleman 
is  criticizing  me  lor  not  allowing  him  to  speak,  he  is  under  a  misappre- 
hension. 

Mr.  Parker.  I  do  not  criticize  anyone.  I  say,  however,  whether 
it  was  unwittingly  done  or  not,  in  a  case  that  involved  the  honor  and 
the  judicial  life  of  a  judge  of  the  Federal  court,  I  ought  to  have  been 
allowed  to  speak. 

Mr.  Jenkins.  Inasmuch  as  it  was  largely  due  to  the  influence  of 
the  gentleman  from  New  Jersey  that  I  joined  him  in  favor  of  impeach- 
ment, I  want  to  ask  him  if  he  had  any  evidence  before  him,  or  if  ther& 
was  any  evidence  taken  before  the  committee,  that  anj^  judge  in  the 
United  States  other  than  Judge  Swayne  had  ever  paid  out  only  a 
dollar  and  a  quarter  a  day  and  then  put  in  a  bill  for  $10? 

Mr.  Parker.  I  can  not  answer  the  gentleman's  question. 

Mr.  Jenkins.  Does  not  the  gentleman  know  that  there  never  has 
been  a  particle  of  evidence  submitted  before  the  committee  as  to  the 
conduct  of  any  other  judge  in  the  United  States  in  that  particular! 

Mr.  Parker.  That  is  true;  it  was  ruled  out. 

Mr.  Jenkins.  It  was  not;  it  was  never  offered. 

Mr.  Parker.  I  beg  the  gentleman's  pardon. 

Mr.  Jenkins.  I  beg  the  gentleman's  pardon — and  any  gentleman 
who  will  look  at  the  record  can  determine  that  question. 

Mr.  Parker.  I  understood  so. 

Mr.  Jenkins.  The  gentleman  says  he  understood  so;  but  assuming 
that  that  was  true,  is  it  any  defense  for  Judge  Swayne  that  10  other 
judges  in  the  United  States  have  deliberately  stolen  $6,000  out  of  the 
Treasury  of  the  United  States  and  put  it  into  their  pockets  ?  That 
is  what  I  want  the  gentleman  to  answer,  and  I  want  to  ask  him  if  I 
did  not  join  him  in  recommending  that  Judge  Swayne  be  ixnpeached  ? 

Mr.  Parker.  I  did  not  recommend  that  he  be  impeached.  I  said 
that  it  was  an  impeachable  offense.  FLaughter.]  Now,  I  say  that 
is  a  verv  different  thing,  a  very  different  thing.  I  can  say  of  many  a 
man  that  ''unanswered  and  unexplained"  his  act  was  indictable,  but 
I  believe  it  has  been  said  that  if  everything  that  was  against  the  law 
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was  punished  there  would  not  be  any  man  out  of  State  prison.  There 
are  excuses  for  everyone. 

I  intended  to  take  the  floor  then  and  state  this.  I  still  think  that 
to  take  that  money  on  a  certificate  knowingly  and  \villfully,  as  charged 
in  these  articles,  is  impeachable.  If  it  is  done  not  knowingly  and 
willfully,  but  with  the  oelief  that  the  question  has  been  settled  and 
made  a  practical  ruling  of  the  courts,  this  does  not  justify  the  act  in 
law,  but  it  might  induce  us  to  hesitate  in  acting  on  that  alone. 

Mr.  Jenkins.  Mr.  Speaker,  I  will  ask  the  gentleman  if  any  judge 
has  admitted  to  him  that  he  has  ever  perpetrated  any  such  crime  on 
the  United  States  ? 

Mr.  Parker.  To  me  ?     No.     To  others,  yes. 

Mr.  Jenkins.  Has  the  gentleman  any  knowledge  that  any  other 
judge  in  the  United  States  has  committed  that  crime  ? 

Mr.  Parker.  Yes;  a  letter  appeared — a  certain  letter  which  I 
showed  the  gentleman  in  confidence. 

Mr.  Jenkins.  Yes;  and  no  disclosure  was  made  that  would  justify 
the  gentleman's  statement  on  the  floor  of  this  House,  if  he  wants  me 
to  refer  to  a  confidential  letter. 

Mr.  Parker.  Then  why  does  the  gentleman  ask  me  questions? 

Mr.  Jenkins.  Because  1  supposed  he  would  answer  them  and  give 
us  some  light  on  the  question. 

Mr.  Parker.  How  could  I  answer  the  question  ? 

Mr.  Jenkins.  If  the  gentleman  does  not  want  to,  he  does  not 
have  to. 

Mr.  Parker.  Mr.  Speaker,  there  has  come  out  since  the  investiga- 
tion a  document  which  I  think  is  of  importance.  I  do  not  rely  at  all 
upon  ordinary  newspaper  reports.  But  this  was  a  copy  of  a  letter 
written  by  Mr.  Shaw,  Secretary  of  the  Treasury,  or  by  some  one  in 
his  oflfice  in  authority,  and  published  by  his  authority  at  first  in  the 
Washington  Post  and  afterwards  in  other  papers.  It  gave  five  cir- 
cuits. That  letter  has  probably  come  into  the  hands' of  every  gentle- 
man. It  does  not  show  that  any  judge  ever  spent  any  less  than  he 
certified.  In  that  I  answer  the  gentleman  frankly.  It  does  show 
that  in  one  circuit  there  were  seven  judges  who  always  certified  $10 
a  day,  covering  a  large  number  of  days.  It  showed  that  in  another 
circuit  there  were  nine  judges,  of  whom  eight,  I  think,  always  certified 
$10  a  day.  In  other  circuits  the  practice  varied.  I  came  to  the 
conclusion  that  there  was  a  difference  of  practice  in  the  various 
circuits. 

Mr.  Fitzgerald.  Is  there  any  evidence  that  these  men  who  certified 
an  expenditure  of  $10  a  day  had  in  fact  expended  less  than  that 
fimount  ? 

Mr.  Parker.  There  is  not  the  slightest  evidence  of  that  fact. 

Mr.  Palmer.  Then  what  does  all  that  amount  to  ? 

Mr.  Fitzgerald.  Then  is  the  gentleman  assuming  that,  because  a 
number  of  judges  certified  that  they  had  expended  $10  a  day,  the 
mere  fact  tnat  they  coincided  in  amounts  is  evidence  that  they  had 
not  expended  the  amount  certified  ?  Is  that  the  gentleman's  infer- 
ence from  these  facts  ? 

Mr.  Parker.  I  do  not  infer. 

Mr.  Fitzgerald.  Is  that  the  inference  he  wishes  the  Members  of 
the  House  to  draw? 
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Mr.  Parker.  I  do  not  infer.  I  wish  them  to  draw  no  inferences. 
I  will  state  I  doubt — I  will  state  that  the  offer  was  made  in  the  testi- 
mony to  prove  that  it  was  the  practice  of  other  judges.  That  offer 
was  made  when  the  matter  was  first  brought  out  m  the  testimony. 

Mr.  Palmer.  It  was  not  made.  The  offer  was  on  the  cross- 
examination  of  a  witness. 

Mr.  CukYTON.  Judge  Swayne,  in  the  hearing  before  the  subcom- 
mittee,  either  he  or  his  counsel 

Mr.  Parker.  His  counsel. 

Mr.  Clayton.  Did  seek  to  show  that  other  judges  had  charged  $10 
a  day  under  the  head  of  expenses^  but  as  to  the  q^uestion  that  tlie 
gentleman  from  New  York  \}ir,  Fitzgerald]  asked,  if  Judge  Swayne 
or  his  counsel  on  that  hearing  undertook  to  show  that  any  judge 
had  charged  $10  a  day  and  had  expended  only  $1.25,  there  was  no 
such  offer  made. 

Mr.  Parker.  Well,  I  shall  refer  to  the  record.  I  do  not  want  to 
detain  the  House  any  longer  now. 

Mr.  Clayton.  If  the  gentleman  will  permit  me — ^I  have  not  inter- 
rupted him — ^here  is  some  language  that  I  want  to  call  attention  to: 

Evidence  as  to  the  alleged  practice  of  other  judges  in  this  respect  was  offered  and 
excluded,  and  we  think  properly.  It  would  have  been  competent  for  him,  when 
a  witness  in  his  own  behalf,  to  have  stated  why  he  made  those  certificates.  As  a  wit- 
ness, he  answered  and  explained  every  other  charge.  This  charge  he  made  no  effort, 
as  a  witness,  to  answer  or  explain.  The  inference  from  the  record,  on  genaral  prin- 
ciples, is  that  the  charge  is  aamitted  to  be  true,  and  that  he  has  no  answer  or  explana- 
tion thereto.  Whether  a  satisfactory  explanation  can  be  made  we  d6  not  say.  We 
must  take  the  record  as  it  stands. 

Upon  ttda  record,  unanswered  and  unexplained,  we  are  of  the  opinion  that  in  thii 
particular  an  impeachable  offense  has  been  made  out. 

Richard  Wayne  Parker 

(And  othen). 

Mr.  Parker.  Of  course,  I  signed  it. 

I  have  already  stated  that,  unanswered  and  unexplained,  an  im- 
peachable offense  has  been  made  out.  But  if  the  statute  has  been 
otherwise  construed,  it  is  a  matter  for  this  House,  under  its  conscience, 
to  determine  not  merely  whether  the  matter  is  impeachable,  but 
whether  under  the  circumstances  it  demands  impeachment.  That 
is  the  question  before  this  House.  It  is  a  question  of  conscience  wilJi 
overy  man.  I  had  proposed  to  state  this  on  the  motion  for  impeach- 
ment. I  had  not  bound  myself  to  vote  for  impeachment  by  saving 
that,  unanswered  and  unexplained,  that  action  was  impeacnable. 

Mr.  Lacey.  Mr.  Speaker,  1  will  state  to  the  gentleman  in  this  con- 
nection I  find  the  reference  that  is  called  for  on  page  433. 

This  is  the  point  of  the  judge  being  denied  the  privilege  of  explain- 
ing this  and  tnen  being  called  to  the  bar  of  the  House  because  ne  did 
not  explain  it.     They  asked  this  question  of  Mr.  Bradley: 

Q.  The  accounts  of  all  the  judges  paas  through  your  division  of  the  United  Stata 
Treasury  Department? — A.  Yes,  sir. 

Q.  And  as  chief  of  that  division  you  have  supervision,  and  it  is  your  duty  to  inspect 
all  of  them? — A.  Yes,  sir. 

Q.  I  observe  here  that  the  charge  as  certified  by  Judge  Swayne  for  any  particohr 
number  of  days  seems  to  be  at  the  rate  of  $10  a  day. — ^A.  Yes,  sir. 

Q.  Is  that  lisual? 

Mr.  Palmer.  I  do  not  think  that  is  of  any  consequence.  You  need  not  answer  that 
•question. 
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Mr.  Palmer.  Go  on. 

Mr.  Lacey.  "We  are  not  trying  any  judge  except  Judge  Swayne.'' 
The  fact  of  the  matter  that  other  judges  put  a  construction  upon 
this  law  that  it  was  a  flat  fixed  rate  of  f  10  a  day  is  not  permittea  to 
be  proven  by  the  accounting  officer  who  audits  the  accounts. 

Mr.  Palmer.  Mr.  Speaker,  the  Judiciary  Committee  unanimously, 
including  Mr.  Parker,  stated  that  ruling  was  right,  and  so  would  any 
other  lawyer. 

Mr.  Lacey.  Why  did  you  refuse  the  judge  an  opportunity  to 
explain  that  when  he  offered  to  show  that  that  was  the  construction 
put  upon  the  law  by  other  judges  ? 

Mr.  Palmer.  It  was  up  to  the  judge  after  that  to  make  a  distinct 
and  specific  offer  to  prove  a  distinct  and  specific  fact.  If  he  had  any 
specinc  fact  to  prove  it  and  offered  it  in  a  legitimate  and  proper  way, 
it  would  have  Been  received. 

Mr.  Clayton.  What  he  offered  was  to  the  effect  that  if  he  was 

fuiltv  of  this  wrong  he  said  he  justified  it  on  the  ground  that  others 
ad  been  guilty. 

Mr.  Jenkins.  Will  the  gentleman  permit  me  to  ask  the  gentleman 
from  Iowa  a  question  in  this  connection  ? 

Mr.  Parker.  I  want  to  get  through  to-night. 

Mr.  Jenkins.  You  will  nave  all  the  time  you  want.  I  ask  the 
gentleman  from  Iowa  if  he  was  not  reading  from  the  testimony  of  a 
witness  other  than  Judge  Swayne  ? 

Mr.  Lacey.  Certainly. 

Mr.  Jenkins.  Did  they  ask  that  witness  to  prove  whether  or  not 
any  other  judge  had  taken  money  in  excess  of  what  he  was  entitled  to  t 

Mr.  Lacey.  No;  they  asked  this  proposition.  Here  is  the  offer 
by  Senator  Higgins : 

Mr.  Higgins.  The  point  that  I  make,  if  the  committee  pleases,  is  that  the  action 
of  the  several  and  respective  judges  of  the  courts  of  the  United  States  are  practically  a 
judicial  interpretation  of  the  statute — as  to  what  it  means — and  that  if  the  judges  are 
informed  to  furnish  the  certificates  at  the  rate  of  |10  a  day  it  is  their  interpretation  of 
its  being  proper  and  right  under  the  statute. 

Mr.  Jenkins.  How  could  that  witness  testify  as  to  the  under- 
standing of  all  the  judges  of  the  United  States  ? 

Mr.  Lacey.  He  was  asked  as  to  whether  it  was  usual  that  bills  wjare 
put  in  at  this  fixed  rate,  and  he  was  denied  the  privilege  of  answering 
It,  and  the  committee,  I  think,  made  a  mistake;  and  yet  they  come 
into  this  House  and  reflect  upon  the  judge  because  he  did  not  testify 
to  what  they  would  not  allow  a  dismterested  witness  to  testify  to 
under  oath. 

Mr.  Jenkins.  But  the  judge  was  not  on  the  stand,  but  subse- 
quently  he  was  given  an  opportunity  to  explain  or  deny,  and  he  never 
offered  or  atteinpted  to  explain  or  deny. 

Mr.  Lacey.  He  was  not  asked  the  question.  This  witness  was 
told  by  the  chairman,  **You  need  not  answer  that  question.  We  are 
not  trying  any  other  judge  except  Judge  Swayne.'' 

Mr.  Fitzgerald.  Mr.  Speaker 

Mr.  Parker.  Mr.  Speaker,  have  I  the  floor  ? 

Mr.  Fitzgerald.  Does  the  gentleman  say 

Mr.  Parker.  I  would  like  tne  floor. 

The  Speaker  pro  tempore.  The  gentleman  from  New  Jersey 
declines  to  yield,  and  gentlemen  will  be  seated. 
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Mr.  Jenkins.  I  would  like  to  ask  the  gentleman  from  New  Jersey 
[Mr.  Parker]  a  question. 

Mr.  Parker,  Of  course,  I  will  have  to  yield  to  tlie  chairman  of 
the  Committee  on  the  Judiciary. 

Mr.  Jenkins.  Mr.  Speaker,  I  want  to  ask  a  question  of  the  gen- 
tleman from  Iowa  [Mr.  Lacey]. 

Mr.  Parker.  I  would  say  to  the  gentleman  from  Wisconsin  [Mr. 
Jenkins]  that  I  would  rather  not  get  into  any  more  discussions  on 
that.     But  he  may  go  ahead  if  he  so  desires. 

Mr.  Jenkins.  I  want  to  ask  the  gentleman  from  Iowa  [Mr.  Lacey] 
if  it  is  a  defense  for  Judge  Swayne  that  10  other  judges  in  the  United 
States  have  committed  the  same  crime  ? 

Mr.  Lacey.  The  answer  is  very  simple. 

Mr.  Jenkins.  In  other  words,  is  it  a  crime  for  a  man  to  steal  from 
the  United  States  ? 

Mr.  Lacet.  The  proposition  came  up  in  this  way,  and  I  am 
informed  by  the  members  of  the  Committee  on  Appropriations  that 
they  were  asked  to  amend  the  law  which  required  tne  judges  to  give 
an  itemized  account  of  the  expenses  of  a  judge  who  was  outside  of 
his  circuit,  and  it  was  recommended  to  modify  the  law  so  that  a  fixed 
sum  would  have  to  be  allowed  in  each  case. 

Mr.  Palmer.  But  they  did  not  do  it  ? 

Mr.  Lacey.  They  attempted  to  do  that.  Appropriations  were 
made  from  year  to  year  and  in  every  appropriation  the  same  identical 
language  was  used  as  in  the  amendment  to  this  law;  it  was  done  from 
year  to  year  by  nearly — I  will  not  say  nearly  all — but,  as  shown  by 
the  Secretary  of  the  Treasury,  at  least  a  majority  of  the  judges  con- 
strued the  law  to  give  them  a  fixed  rate  of  $10  a  day;  just  as  the  law 
gives  a  fixed  rate  of  20  cents  a  mile  to  my  friend  from  Wisconsin 
[Mr.  Jenkins]  when  he  comes  from  Wisconsm  here,  when  the  actual 
traveUng  expenses  are  not  that  much;  just  as  it  allows  $4  to  a  man 
who  is  traveling  as  an  Indian  inspector,  whether  he  spends  it  or  not: 
and  as  it  allows  $3  a  day  to  a  pension  examiner  whether  he  spends  it 
or  not.     That  same  construction  was  put  on  it  by  the  judges. 

Mr.  Jenkins.  By  what  judges? 

Mr.  Ijacey.  Practically  all  the  judges  in  the  circuit  in  which  these 
gentlemen  live. 

Mr.  Jenkins.  Because  we  have  a  letter  from  a  judge  you  were 
mistaken  when  vou  made  that  statement  on  the  floor  of  the  House 
here  recently. 

Mr.  Lacey.  We  have  now  the  information  from  the  Secretary  of 
the  Treasury  which  sliows  that  in  a  considerable  majorit}'^  of  the  cases 
the  judges  put  the  construction  upon  it  of  a  fixed  rate  of  $10. 

Mr.  Jenkins.  Did  Judge  Swayne  either  tell  the  gentleman  or  the 
committee  that  lie  put  that  construction  upon  it? 

Mr.  Parker.  I  think  this  is  going  beyond  the  question.  I  desire 
the  floor. 

Mr.  Palmer.  I  would  like  to  ask  the  gentleman  a  question. 

Mr.  Parker.  I  decline  to  yield  further.  This  publication  by  the 
Secretary  of  the  Treasury,  covering  the  year  1903,  showed  a  V'^*^ 
variety  of  circuits.  In  one  circuit  of  seven  judges  none  of  them  took 
$10  a  day  as  a  regular  thing;  in  another  eight  always  took  $10  a 
dav  and  one  did  not,  and  it  went  to  670  days  for  the  eight.  In  an- 
otfier  of  seven  judges  all  of  them  always  took  $10  a  day,  amounting  to 
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366  days.  In  other  circuits  there  was  a  variation.  We  can  only 
say  that  in  some  circuits  so  much  uniformity  in  the  certifying  of  $10 
seems  to  indicate  an  honest  judicial  construction,  or  practical  con- 
struction of  the  statute.  Oi  course  it  is  no  legal  justification  for 
any  man  to  break  the  law  on  the  ground  that  it  is  misconstrued, 
but  it  is  sometimes  an  excuse.  Want  of  intent  to  break  the  law  is  no 
defense  in  the  trial  or  justification  bejore  the  jury,  but  it  will  be  a 
justification  for  suspension  of  sentence  or  a  very  small  penalty. 

In  this  case  the  penalty  can  not  be  reduced  or  sentence  suspended. 
Conviction  means  the  greatest  penalty  that  can  be  inflicted  upon  a 
man.  It  is  worse  than  death  for  a  judge  to  be  removed  from  office 
and  disqualified.  The  House  has  a  wide  discretion  in  this  matter. 
It  may  prosecute  or  not,  as  it  will.  Each  man's  conscience  must 
decide  whether,  upon  this  one  single  question  of  the  certificates  of 
expenses,  he  feels  himself  bound  to  vote  for  the  impeachment  of 
Judge  Swayne. 

\&.  Sherley.  Will  the  gentleman  answer  me  one  question?  I 
want  to  ask  you  if  anywhere  at  any  time  Judge  Swayne  offered,  as 
an  excuse  for  his  drawing  flO,  that  he  had  construed  the  law  to 
entitle  him  to  $10? 

Mr.  Parker.  Are  you  speaking  from  the  record  or  not  ? 

Mr.  Sherley.  Yes,  sir;  from  the  record. 

Mr.  Parker.  I  do  not  know  of  any  such  thing  in  the  record. 

Mr.  Charles  B.  Landis.  Did  he  not  offer  to  prove  it? 

Mr.  Parker.  He  offered  to  prove  it. 

Mr.  Sherley.  That  it  was  his  construction. 

Mr.  Parker.  He  offered  to  prove  it  was  other  people's  construction. 

Mr.  Sherley.  Then  this  further 

Mr.  Parker.  Will  you  let  me  complete  my  answer?  Gentlemen 
are  so  eager  in  this  matter  that  they  will  not  allow  a  man  to  answer. 
There  is  no  proof  of  this  in  the  record.  Tliere  is  an  o.Ter  to  prove 
that  $10  a  day  was  pretty  generally  certified,  and  I  take  it  that  he 
meant  to  follow  that  up  with  proof  that  it  is  generally  certified  in 
some  circuits  without  reference  to  the  exact  amount  spent. 

I  know  that  his  counsel  since  then  has  complained  a  little  that  the 
rulinoc  out  of  the  testimony  in  that  regard  raaae  him  think  that  Judge 
Swayne  would  not  be  allowed  to  testify  on  that  subject,  and  there- 
fore he  did  not  offer  it  wh^n  he  got  Judge  Swayne  on  the  stand., 
I  think  I  have  fairly  answered  your  question. 

Mr.  Sherley.  Just  one  further  question  in  this  same  connection. 
Do  you  believe,  as  a  lawyer — do  you  believe  that  anyone  contends — 
that  any  committee  would  hold  incompetent  testimony  by  a  wit- 
ness situated  as  Judge  Swayne,  not  as  to  what  construction  others 
placed  on  a  statute,  but  that  he  himself  construed  it  in  a  given  way  ? 
Mr.  Parker.  I  only  know  what  his  counsel  says. 
Mr.  Williams  of  Mississippi.  WiQ  the  gentleman  aUow  me  to  ask 
him  a  question  ? 

Mr.  Parker.  I  yield  to  the  gentleman  from  Mississippi. 
Mr.  Williams  of  Mississippi.  Is  it  as  a  matter  of  fact  true  and 
does  not  the  gentleman  know  that  in  the  majority  of  the  judicial 
districts  of  the  United  States  it  actually  does  cost  the  judges  more 
than  $10  a  day,  and  therefore  it  is  perfectly  natural  and  proper  they 
should  certify  to  it,  at  least  $10;    and  is  not  the  gravamen  of  the 
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charge  here,  not  that  he  certified  the  amount  at  all,  but  that  while 
certifying  to  $10  he  actually  spent  less? 

Mr.  Parkee.  I  do  not  know  now  to  answer  that  question.  I  do  not 
claun  to  have  knowledge  of  the  expense  of  living  throughout  the 
United  States.  I  do  not  know  what  your  hotels  charge,  and  I  can 
not  answer.  The  gravamen  of  the  cfiarge,  of  course,  is,  I  take  it, 
where  the  judge  did  not  spend  it. 

Mr.  Williams  of  Mississippi.  These  other  men  spend  it. 

Mr.  Paekee.  That  maj  pe  true. 

Mr.  Williams  of  Mississippi.  I  think  the  other  men  did  spend  it. 
If  you  take  the  names,  you  will  find  that  they  were  in  the  city  districts. 

Mr.  Parker.  I  have  not  the  names.  I  think  there  are  19  judges 
of  the  different  circuits  mentioned  in  the  Treasury  Department  letter 
who  certify  $10  uniformly  and  17  who  do  not. 

Mr.  Livingston.  I  would  like  to  correct  a  mistake  which  has  just 
been  made  on  the  floor  by  the  gentleman  from  Iowa  [Mr.  Lacey.l 

Mr.  Parker.  I  am  done,  unless  there  are  further  questions. 

Appendix  A. 

ABANDONED  CHABOES. 

The  Hoskins  bankruptcy,  involving,  as  is  claimed,  $40,000  assets,  was  continued 
only  because  the  bankrupt  would  not  give  a  moderate  bond  of  $5,000,  and  he  used  the 
opportunity  to  settle  at  a  discount. 

The  Hoskins  contempt  went  from  term  to  term,  not  by  order,  but  bv  agreement  of 
attorneys,  and  young  Iloskins  killed  himself  in  the  depression  caused  by  a  prolonged 
spree. 

Tunison,  the  alWed  favorite  of  Judge  Swayne,  lost  most  of  his  cases  before  him. 

Naturally  these  cnaiges  fell. 

Appendix  B. 
thb  law  as  to  expenses. 

The  law  of  1896  (29  U.  S.  Stat.,  p.  451)  appropriates  in  a  sundry  civil  bill  for  pay- 
ment ''of  reasonable  expenses  of  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  pakl  on 
written  certificates  of  the  judges,  and  such  items  shall  be  allowed  the  marshal  in  the 
settlement  of  his  accounts  wiUi  the  United  States." 

Those  of  the  judges  who  certify  $10  obviously  construe  the  word  ** expense"  to 
include  any  loss  or  damage,  as  in  the  phrases  ''at  the  expense  of  health,*'  '*a  joke  at 
another's  expense."  Attendance  out  of  the  district,  away  from  his  home  and  ofl&C€. 
is  a  loss  and,  in  this  sense,  an  expense  to  any  judge  in  interfering  with  his  mauagemeot 
of  family  affairs  and  private  busmess,  and  they  seem  to  think  this  construction  justified 
as  a  fair  construction  of  the  law. 

The  history  of  the  legislation  is  as  follows: 

In  1850  (9  Stat.,  442)  judges  could  be  detailed  in  case  of  sickness  and  disabilitv,  and 
the  judge  shall  be  allowed  his  reasonable  expenses  of  travel  to  and  from  and  of  residence 
in  such  other  district  necessarily  incurred  by  reason  of  such  desi^ation  and  appoint- 
ment, and  such  expense  shall,  when  certified  bv  the  clerk  and  district  attomev  of  the 
judicial  district  within  which  such  services  shall  have  been  performed,  be  paid  by  the 
marshal  of  such  district  and  allowed  him  in  his  accounts  witn  the  United  States. ' 

In  1871  new  salaries  were  provided  for  all  judges  (16  Stat.  L.,  p.  495)  and  all  travel 
abolished  for  judges,  including  the  provision  "it  shall  be  the  duty  of  such  district  jud^ 
as  shall  be  for  that  purpose  designated  and  appointed  to  hold  the  district  or  circuit 
court,  as  aforesaid,  without  any  other  compensation  than  his  regular  salary  as  estab- 
lished by  law." 

These  pro\'isions  go  into  Revised  Statutes  with  a  special  provision  as  to  New  York 
City  for  payment  on  a  judge's  certificate.  By  Revised  Statutes,  pa^es  596-597,  the 
circuit  judge  could  order  tne  district  judge  to  help  in  another  distnct  in  the  same 
circuit  "without  any  other  compensation  than  his  regular  sahury,  as  established  by  law, 
except  in  the  case  provided  in  the  next  section,"  which  provided  that  when  this  ct>Brt 
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was  held  in  the  southern  district  of  New  York  ''his  expenses,  not  exceeding  $10  per 
day,  certified  by  him,  shall  be  paid  by  the  marshal  of  said  district  as  part  of  the  expenses 
of  the  court,  and  shall  be  allowed  in  the  marahaPs  account.'' 

In  1881  the  payment  for  expenses  was  resumed  (21  Stat.  L. ,  p .  454) .  ' '  For  expenses 
and  fees  of  bailins,  for  payment  of  expenses  of  district  judges  who  may  be  sent  out  of 
their  districts  in  pursuance  of  law  to  hold  a  circuit  or  a  £strict  court,  and  for  other 
miscellaneous  expenses,  *  *  *  and  so  much  of  section  596  of  the  Revised  Statutes 
as  forbids  the  payment  of  expenses  of  district  judges  while  holding  court  outside  of 
their  districts  is  hereby  repealed."  Under  this  act  judges  were  paid  upon  itemized 
statements.    (See  Record,  p.  432,  letter  of  £.  G.  Timme,  auditor.) 

In  1891,  March  3,  section  8  (Supp.  Rev.  Stat.,  p.  904),  a  judge  attending  the  circuit 
court  of  appeals  "shall,  upon  his  written  certificate,  be  paid  by  the  marshal  of  the  dis- 
trict in  wnich  the  court  shall  be  held  hia  reasonable  expenses  for  travel  and  attendance 
not  to  exceed  $10  a  day,  and  such  payment  shall  be  allowed  the  marshal  in  the  settle- 
ment of  his  accounts  with  the  Unitea  States." 

Thus,  at  appeal,  a  judge  was  paid  on  his  simple  certificate,  and  on  other  detail  he 
had  to  file  an  itemized  certificate. 

In  1896  (29  Stat.  L.,  p.  451),  the  sundry  civil  pill  provided  for  payment,  on  certifi- 
cate, "of  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges,  and  such  payment  shall  be  allowed  the  marshal  in 
settlement  of  his  accounts  with  the  United  States." 

Since  that  time  the  payment  has  been  made  without  itemized  accounts  (Rec.,  p. 
432,  auditor's  letter)  of  small  pavments  made  and  incident  to  such  travel  and 
attendance.  It  is  claimed  that  Judee  Swayne  rendered  bills  at  the  rate  of  $10  a  day 
without  reference  to  what  he  actually  spent.  It  is  proved  that  his  board  and  travel 
of  some  of  these  visits  did  not  amount  to  that  sum.  I  am  frank  to  say  that  the  statute, 
in  my  opinion,  is  confined  to  expenses  in  the  sense  of  money  paid  out,  and  does  not 
extend  to  such  expense  as  is  involved  in  interference  with  other  matters.  But  I  am 
likewise  bound  to  notice  that  it  is  claimed  that  some  of  the  judges  have  been  of  the 
opinion  that,  including  such  interference,  their  expenses  on  attendance  out  of  their 
districts  would  always  be  fairly  above  $10,  and  that  numerous  certificates  have  been 
so  rendered.  While  ignorance  of  the  law  excuses  no  one,  intent  is  a  necessary  part 
of  the  high  crime  or  misdemeanor  which  must  be  subject  of  impeachment,  and  if 
there  be  any  s'ach  .practice  by  respected  iud^es  it  may  be  held  to  be  a  proof  that 
they  and  this  judge  had  honest  intent.  I  oelieve  that  this  practice  is  not  warranted 
by  law.  But  if  such  quasi  judicial  constructions  have  been  given  to  the  statute,  in 
^e  absence  of  objection  by  the  ofiicers  of  the  Treasury  or  of  public  discussion  which 
would  have  called  judicial  attention  to  the  matter,  I  must  agree  that  impeachment 

Sfoceedings  against  any  one  judge  should  now  be  found  upon  this  sin^e  ground, 
[embers  of  the  committee  differ  on  this  question,  which  must  be  determined  by  the 
House. 

The  Speaker.  The  House  will  be  in  order. 

Mr.  Livingston.  I  have  permission  of  the  gentleman 

Mr.  Palmee.  I  yield  to  the  gentleman  from  Georgia,  for  the  pur- 
pose of  making  an  explanation. 

The  Speaker.  Has  the  gentleman  from  New  Jersey  yielded  the 
floor? 

Mr.  Paekeb.  I  have  yielded  the  floor. 

Mr.  Livingston.  I  understood  the  gentleman  from  Iowa  to  say 
a  moment  ago  that  the  Committee  on  Appropriations  from  1896, 
'w^hen  it  originated,  had  regulariy  incorporated  this  same  language  in 
the  bill.     This  language  was  put  in  the  Dili  in  1896: 

Keasonable  expenses,  not  to  exceed  $10  a  day. 

Mr.  Lacey.  Reasonable  expenses  and  attendance;  those  are  the 
words,    *^and    attendance." 

Mr.  Livingston.  The  point  I  want  to  make,  Mr.  Speaker,  is  this: 
That  he  charges,  if  I  understand  him  correctlv,  that  the  Committee 
on  Appropriations  knowingly  continued  that  language  in  the  appro- 
priation bill  when  the  judges  were  violating  the  law. 

Mr.  Lacey.  Oh,  no. 
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Mr.  Livingston.  In  other  words,  that  they  were  charging  $10  a 
day  when  their  expenses  were  less.  Now,  if  there  was  a  single  mem- 
ber of  the  Committee  on  Appropriations,  Mr.  Speaker,  including 
yourself,  that  knew  any  such  thing,  I  am  not  aware  of  it;  and  the 
gentleman  is  mistaken  when  he  makes  such  a  statement. 

Mr.  Lacey.  I  say  the  Appropriations  Committee  knew  the  con- 
struction put  on  it  by  the  judges. 


House  of  Repbesentatiyes,  Monday j  January  16,  1905. 

(Congressional  Record,  Tolnme  39,  part  1,  pages  925  to  949,  January  16, 1905.] 
ARTICLES   OF  IMPEACHMENT  DEBATED   IN  HOUSE. 

The  Speaker.  The  gentleman  from  Pennsylvania  is  recognized. 

Mr.  Palmer.  I  yield  such  time  as  he  may  desire  to  the  gentleman 
from  Alabama  [Mr.  Clayton]. 

Mr.  Clayton.  Mr.  Speaker,  it  is  creditable  to  both  the  Federal 
judiciary  and  to  the  people  of  our  country  that  the  power  to  impeach 
United  States  judges  has  been  so  infrequently  invoked.  It  has  been 
well-nigh  40  years  since  such  an  officer — Judge  Humphreys,  of  Ten- 
nessee— ^was  impeached.  The  record  in  the  pending  case  will  show 
that  the  people  of  Florida  and  elsewhere  who  nave  had  business  with 
Judge  Swayne  have  suffered  long  and  patiently,  and  it  is  to  their 
credit.  They  have  suffered  long  and  patiently  because  of  the  rever- 
ential respect  on  the  part  of  thepeople  there,  as  elsewhere  throughout 
the  Union,  for  the  judiciary.  They  have  thus  endured,  furthermore, 
because  they  knew  the  process  of  impeachment  to  be  long,  tedious, 
and  doubtful.     But,  Mr.  Speaker,  the  people  of  Florida  during  the 

S resent  Congress  have  paid  to  the  party  in  power  here  and  in  every 
epartment  of  government  the  highest  compliment.  In  bringing 
their  memorial  and  this  complaint  here  they  have  impliedly  said  to 
the  Congress  that  they  believed  no  partisan  feeling  will  control  the 
deliberations  of  this  House  or  the  Senate,  and  that  the  issue  joined 
between  the  people  and  this  judge  will  be  fairly  and  correctly  tried. 
Speaking  for  myself,  knowing  the  patriotism  and  the  honesty  that 
actuate  the  membership  of  this  House,  I  can  not  doubt  that  the 
result  here  of  the  pendmg  resolution  will  be  in  accordance  with  the 
facts  as  presented  and  the  law  and  justice  in  the  case.  I  say  this, 
Mr.  Speaker,  without  regard  to  what  the  outcome  may  be,  for  what- 
ever conclusion  may  be  reached  here,  I  trust,  sir,  that  it  shall  not 
lessen  my  respect  for  this  House  nor  my  confidence  in  the  correctne^ 
of  its  judgment. 

I  projpose,  Mr.  Speaker,  after  these  observations,  to  speak  to  the 
case.  (Jn  the  13th  day  of  December  last  I  had  the  honor  to  address 
this  House  in  this  case  on  its  general  and  preliminary  phases.  During 
that  discussion  I  took  occasion  to  read  tlie  statute  fixing  the  travel- 
ing and  attendant  expenses  of  the  Federal  judges;  but  with  your 
kind  indulgence,  I  shall  again  recite  this  provision  of  law.  The  act 
of  June  11,  1896,  provides — 

For  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  out  of  their  district,  not  to  exceed  ten  dollars  per  day  each. 

Specifications  1,  2,  and  3  of  the  articles  here  charge  Judge  Sw&yne 
with  having  rendered  a  false  claim  and  certificate  for  more  money 
than  he  expended  for  travel  and  attendance.  It  is  not  my  purpoaSe 
to  make  at  this  time  any  elaborate  argument  on  this  specincaUon. 
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Let  me  say,  however,  at  the  present  time  that  the  statute  is  plain 
and  mandatory,  that  it  is  a  statute  fixing  expenses  and  allowances, 
and  that  the  well-established  rule  of  law  is  that  such  statutes  as  this 
are  to  be  construed  strictly,  and  that  they  are  never  to  be  construed 
equitably,  if  you  please.  Now,  I  have  heretofore  referred  to  the 
authorities  in  support  of  that  proposition,  and  I  have  not  heard  in 
the  course  of  this  debate  anyone  to  dispute  the  soundness  of  the 
cardinal  rule  of  strict  construction  which  obtains  in  case  of  a  statute 
providing  for  paymiBnt  of  the  expenses  of  a  public  officer.  The  testi- 
mony— and  I  shall  not  read  it — shows  that  Judge  Swayne  in  some 
cases  was  guilty  of  drawing  $10  a  days  for  alleged  expenses,  when 
the  testimony  snows  that  he  paid  out  only  $1.25  a  day  for  his  board; 
and  further,  that  his  expenses  for  travel  and  going  to  and  from  that 
court  where  he  spent  only  $1 .25  a  day  for  board  aid  not  exceed  $50. 
It  is  unnecessary  for  me  to  recite  in  detail  the  evidence  relating  to 
such  expenses.  That  has  been  done  in  this  debate  and  the  record  is 
here  and  all  who  desire  to  look  at  the  figures  can  do  so  in  a  few  mo- 
menta. 

The  statute  has  been  violated.     The  proof  has  been  made  and  the 
fact  has  been  admitted  by  the  respondent's  champions  in  this  dis- 
cussion.   But  excuse  has  been  offered,  and  that,  too,  in  this  case  of  a 
judge  who  is  supposed  to  be  an  exemplar,  who  ought  to  hold  up  the 
standard  of  observance  of  the  law  so  high  that  all  men  might  rightly 
inoitate  his  conduct.     And   yet   there   are  suggestions  made  now 
which  were  not  made  at  the  hearings  of  this  case  when  the  testimony 
on  both  sides  was  adduced.     Improper  matters  have  been  thrust 
into  this  case  during  this  debate,  matters  that  have  not  come  through 
the  regular  and  legitimate  channels,  suggestions  and  hearsay  evi- 
dence, newspaper  stories,  and  immaterial  facts,  all  thought  by  Judge 
Swayne's  fnends  to  be  exculpatory.     In  regard  to  the  charge  con- 
tained in  articles  1,  2,  and  3,  Judge  Swayne  offered  no  excuse  and  no 
explanation  in  his  two  statements  made  before  your  committee. 
Indeed,  in  his  last  statement,  when  this  charge  was  under  investiga- 
tion, he  said  not  a  word  in  reference  to  it,  and  we  find  that  even  in  the 
printed  views  of  the  minority  members  of  the  Committee  on  the  Ju- 
diciary,  including  those  who  have  spoken  against  impeachment, 
these  gentlemen  nave  said,  all  have  said,  that  the  subcommittee  and 
the  whole  committee  were  correct  in  holding  that  what  other  judges 
may  have  done  in  like  cases  was  not  and  is  not  pertinent.     These 
minority  members  went  further  and  held  that  Judge  Swayne  by  his 
i&ilence,  by  his  refusal  to  offer  any  exculpatory  explanation,  stood 
oonvicted,  and  upon  that  ground  joined  in  with  all  the  members  of 
such  committee  and  recommended  impeachment  to  this  House. 

I  do  not  know  what  has  come  over  the  spirit  of  the  dreams  of  some 
of  these  gentlemen,  nor  do  I  care.     It  is  no  concern  of  mine  what 
may  actuate  any  gentleman  here.     As  long  as  his  conduct  is  satisfac- 
t^ory  to  his  own  conscience,  I  have  nothing  to  do  with  it.     But  I  recite 
tliese  facts  to  show  that  some  sort  of  a  strange  evolution  or  revolution 
txSLS  taken  place  in  some  minds,  and  endeavor  is  now  made  to  excuse 
SL  judge  in  nigh  positi(m  from  a  plain  violation  of  the  law,  a  violation  so 
j>lain  that  even  his  friends  here  at  one  time,  before  they  became 
^Mrarmed  up  with  the  zeal  of  advocates,  admitted  that  he  stood  guilty. 
Let  me  refer  to  another  matter  involving  at  least  a  grave  impro- 
priety.    This    circular,    of   which    I    have    a    copy    here,    headed 
'^  Swayne  not  alone,''  has  been  handed  around  here.     It  is  not  a  part 
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of  the  evidence.     It  was  never  put  before  this  House  in  any  regular 
or  legitimate  way. 

Mr.  Charles  d.  Landis.  The  committee  would  not  penmt  it  to 
be  presented,  would  they  ? 

Mr.  Clayton.  This  was  not  offered  to  the  conMnittee. 

Mr.  Charles  B.  Landis.  Is  not  that  what  Judge  Swayne  was 
going  to  oflfer  ? 

Mr.  Clayton.  Judge  Swayne  did  offer,  through  his  counsel,  to  show 
that  other  juices  had  charged  $10  per  day  for  expenses.    The  gen- 
tleman from  rennsylvania  [Mr.  Palmer],  chairman  of  the  subcom- 
mittee, ruled  that  what  other  judges  may  or  may  not  have  done  was 
not  pertinent  to  the  issue  in  the  case;  that  Swayne  was  on  trial,  and 
that  it  would  be  time  enough  to  try  other  judges  when  articles  of 
impeachment  were  presented  against  them.    The  Judiciary  Com- 
mittee, the  majority  and  minority,  all  agreed  that  the  ruling  of  the 
gentleman  from  Pennsylvania  [Mr.  Palmer]  and  the  subcommitt^ 
on  that  subject  was  correct,  and  that  such  testimony  could  not  be 
brought  in  here.     It  was  not  brought  before  the  committee  nor  into 
the  case  until  after  this  debate  was  begun.     If  it  was  not  proper  to 
bring  it  before  the  committee  in  the  regular  way,  it  can  not  oe  proper 
to  bring  it  in  here  now  in  this  irregular  way. 

Mr.  Charles  B.  Landis.  I  was  just  going  to  suggest  this:  That  if 
the  committee  would  not  permit  him  to  show  that  it  was  the  custom 
of  Federal  judges  to  charge  up  their  expenses  at  the  maximum  rate, 
a  failure  to  do  that  should  not  be  commented  upon  by  the  gentleman 
from  Alabama. 

Mr.  Clayton.  The  gentleman  ought  to  be  lawyer  enough  tc 
know 

Mr.  CiLARLES  B.  Landis.  I  am  no  lawyer. 

Mr.  Clayton.  Well,  permit  me  to  say  sincerely  that  the  professifll 
missed  the  acquisition  of  an  ornamental  member. 

Mr.  Charles  B.  Landis.  I  grant  that  if  to  be  a  lawyer 

Mr.  Clayton.  Now,  Mr.  Speaker,  I  beg  the  gentleman's  pardoi 
I  have  given  this  explanation.  If  the  gentleman  thinks  proper  t 
take  a  view  different  from  mine,  he  is  at  liberty  to  do  so.  I  oeliei 
any  impartial  lawyer  would  assent  to  the  proposition  that  tho  ruliU 
of  the  committee  was  correct.  It  has  no  place  in  this  case,  but  tW 
is  my  opinion,  and  the  gentleman  can  entertain  his  own  view.  If  1 
wants  to  try  this  case  on  something  that  is  not  properly  before  tfc 
House,  some  hearsay  testimony,  some  rumor,  some  document  thi 
never  was  investigated  by  the  committee,  the  gentleman  is  certfldnl 
at  liberty  to  do  it,  and  I  make  no  complaint;  but  I  s'-y  that  i 
appointed  a  committee  to  take  the  testimony  in  this  case  upon  tl 
assumption  that  we  would  try  it  here  upon  the  testimony  taken  \ 
the  committee,  and  this  committee  brought  that  testimony  hei 
The  rulings  of  the  committee  biinging  in  testimony  and  exclude 
testimony  were  approved  by  the  Committee  on  the  Judiciary.  1 
matter  has  been  under  investigation  repeatedly  by  the  House,  i 
no  complaint  of  any  dereliction  on  the  part  of  the  committee  was  ei 
made  imtil  this  time.     That  is  my  position. 

Mr.  Charles  B.  Landis.  I  want  to  make  one  further  suggestii 
and  that  is,  that  in  view  of  the  fact  that  the  committee  would  1 

f permit  him  to  show  that  it  was  the  custom  of  other  judgcss,  it  isl 
air  to  Judge  Swayne  to  take  him  to  task  for  not  making  that  showi 
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Mr.  Clayton.  No;  for  the  reasons  just  stated  by  me.    After  several 
debates  and  after  several  hearings  when  the  testimony  was  printed 
and  considered  there  was  no  su^estion  of  that  sort  made.     Tne  gen- 
tleman misapprehends  my  statement.    But  let  me  proceed. 
Mr.  Shebley.  I  woidd  like  to  ask  the  gentleman  a  question. 
Mr.  Clayton.  Yes. 

Mr.  Shebley.  Did  Judge  Swayne  ever  oflfer  to  testify  that  his  con- 
struction of  the  law  entitled  him  to  take  the  $10  a  day?   ' 

Mr.  Clayton.  No;  Judge  Swayne  never  did  offer  to  testify  to  that. 
He  made  no  offer  to  tcsti^  himself  in  regard  to  this.  The  Question 
arose  when  his  counsel  was  cross-examining  the  witness  Bradley.  It 
arose  in  that  connection  before  Judge  Swayne  last  testified  in  his  own 
behalf,  and  he  never  offered  to  make  any  explanation  and  never 
referred  to  the  subject. 

Now,  Mr.  Speaker,  the  House  seemed  to  have  been  at  one  time 
unanimously  or  the  opinion  that  Judge  Swayne  should  be  impeached 
upon  this  ground.  Ail  its  Members  seemed  to  have  concurred  in  that 
conclusion  at  one  time,  though  it  is  fair  to  state  that  during  the  collo- 
aruv,  which  occurred  between  the  gentleman  from  California  [Mr. 
uriUett]  and  the  gentleman  from  Illinois  DMr.  Mann]  in  December,  it 
iid  not  appear  clearly  how  the  gentleman  from  California,  a  member 
)f  the  committee,  stood  on  that- proposition.  He  can  answer  for 
limself  when  his  time  comes. 

Mr.  Speaker,  I  do  not  desire  to  dwell  further  upon  this  except  to 
ay  that  I  repudiate  the  charge  or  insinuation  that  other  judges  have 
>een  guilty  of  offending  like  Judge  Swayne  has.  I  do  not  believe 
hat  tne  judges  of  this  country  have  been  in  the  habit,  when  they 
'ent  out  of  tneir  districts  to  hold  court,  of  putting  up  at  a  dollar  and- 
-quarter  a-day  boarding  house  and  then  charging  $10  a  day,  pay- 
ig  the  $1.25  out  of  their  pockets  and  putting  into  their  pocKets 
B.75.  I  repel  the  charge  that  the  judges  of  this  country  are  guilty 
f  that.  I  nave  no  doubt  that  in  many  of  the  cities  of  our  country 
)me  of  the  judges,  when  holding  court  there  away  from  home,  do 
>end  $10  a  day  for  travel  and  board.  It  is  perfectly  legitimate.  If 
judge* goes  to  New  York  City,  for  instance,  it  is  perfectly  right  and 
roper  for  him  to  live  in  the  same  style  that  he  does  at  home.  It  is 
roper  for  him  to  go  to  a  modern  hotel;  it  is  proper  for  him  to  have 
)t  only  his  bedroom  with  modern  conveniences,  but  also  to  have 
s  parlor  or  place  to  do  tliat  part  of  his  work  that  is  not  usually 
me  ill  the  court  room,  but  in  an  office.  For  this  he  would  not  be 
insurable. 

The  gravamen  of  this  charge  is,  not  that  Judge  Swayne  spent  $10 
day,  not  that  other  judges  spend  $10  a  day,  but  that,  under  the 
jse  and  pretense  of  hotel  mils  and  traveling  expenses,  Judge  Swayne 
s  cliarged  and  collected  in  one  case  $410  for  41  days,  wliereas  he 
id  out  in  that  instance  only  $57.50  for  board,  and  in  no  event 
>re  tlian  $50  for  railroad  travel  for  both  ways,  making  $107.50 
tually  expended  by  him,  if  he  paid  his  railroad  travel,  and  I  assume 
i.t  lie  did,  being  all  told  $107.50  that  he  actually  paid  out,  whereas 
drevir  $410  on  iiis  certified  statement  that  he  had  expended  $410. 
5  offense  consists  of  putting  into  his  pocket  as  private  gain  the 
ference  between  $410  that  he  certified  to  and  collected  and  $107.50 
It  iie  actually  expended.  Now,  that  is  the  case,  and  the  testimony 
out  the  fa<;ts  as  stated  and  that  are  involved  in  the  contention. 
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Mr.  Smith,  of  Kentucky.     I  want  to  ask  the  gentleman  a  question. 

Mr.  Clayton.  Certainly. 

Mr.  Smith,  of  Kentucky.  If  Judge  Swayne  could  have  shown  that 
a  considerable  number  of  other  judges,  or  all  of  them,  were  charging 
$10  a  day  when  they  were  only  expending  $2.50  or  $5,  or  anv  sum 
less  than  $10  a  day,  to  what  extent  would  that  have  justified  a 
modification  in  the  construction  of  this  statute  ? 

Mr.  Clayton.  It  would  not  have  justified  it  at  all.  The  fact  that 
one  man  has  done  wrong  would  not  justify  another  man  charged 
with  the  same  offense  at  the  bar  of  any  court  anywhere.  Were  an 
accused  man  to  say,  ^^It  is  true  I  committed  the  larceny,  as  charged, 
but  A  and  B  also  committed  like  larceny,  and  therefore  I  ought  not 
to  be  convicted,"  would  not  be  considered  a  good  defense,  either  in 
law  or  morals. 

Mr.  Bartlett.  Is  it  not  true  that  the  onlv  suggestion  in  the  paper 
that  lias  been  exliibited  here  is  that  some  oi  the  judges  have  charged 
the  full  amount,  but  that  there  has  never  been  a  suggestion  from  the 
parties  that  any  judge  had  not  expended  the  amount  he  drew? 

Mr.  Clayton.  That  is  true.  I  stated  that.  I  may  say  in  this 
connection  that  the  committee  thought  if  they  permitted  that  sort 
of  wholesale  or  general  allegation  or  insinuation  to  be  made  against 
the  other  judges,  it  would  oe  no  more  than  right  and  fair  to  bring 
the  other  judges  liere  and  give  them  an  opportunity  to  show  that 
they  did  expend  the  $10  a  day,  and  that  would  have  been  without 
authority  and  would  have  presented  another  and  protracted  inves- 
tigation of  others  not  under  any  charge. 

Mr.  Bartlett.  The  record  from  the  Auditor  for  the  State  Depart- 
ment which  was  published  in  the  Post  newspaper  some  time  ago,  a 
copy  of  which  you  referred  to,  simply  contains  the  fact  that  some  of 
the  judges,  40  per  cent  it  is  said,  did  charge  the  full  amount. 

Mr.  Clayton.  Exactly. 

Mr.  Bartlett.  But  there  is  nothing  in  the  record  to  show  or  no 
suggestion  made  that  they  did  not  actually  expend  that  amount. 

Mr.  Clayton,  No;  and  I  presume  that  every  one  is  an  honest  man 
and  that  every  one  of  these  judges  involved  in  that  statement  who 
charged  $10  a  day  actually  expended  in  traveling  and  hotel  ejcpensfs 
that  amount  of  money.     That  is  a  correct  presumption. 

Mr.  Charles  B.  Ijandis.  There  was  not  anything  on  reconl  there 
in  the  Treasury  Department  that  Judge  Swayne  did  not  expend  this 
amount. 

Mr.  Clayton.  I  don^t  know  what  was  on  record  there  except  what 
was  shown  at  the  committee  hearings. 

Mr.  Smith  of  Kentucky.  Mr.  Speaker,  I  desire  to  ask  this  ques- 
tion:    Did  Judge  Swayne  or  his  counsel  offer  proof  that  any  other 
f'udge  was  collecting  more  expense  money  from  the  Treasury  than  he 
lad  expended  ? 

Mr.  Clayton.  No:  and  there  was  not  an  insinuation  that  any  judge 
had  charged  $10  a  day  and  put  the  difference,  $8.75,  as  in  this  case, 
between  that  and  his  expenses  incurred  and  paid,  into  his  pocket. 

There  was  no  suggestion  of  that  sort  to  the  committee,  and  now  I 
understand  gentlemen  to  make  that  suggestion  here — that  wholesale 
indictment  against  the  judiciary  of  the  country.  Mr.  Speaker,  I 
happen  to  be  informed  in  a  personal  way  of  at  least  a  few  of  these 
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judges  who  sometixnes  charge  $10  a  day  and  sometimes  do  not,  but 
every  time  they  have  charged  $10  a  day  I  believe  thev  have  actually 
expended  it.  No  complaint  can  be  made  of  that.  If  Judge  Swayne 
had  expended  the  $10  a  day  in  traveling  and  hotel  bills,  no  strictures 
would  be  made  here,  but  he  did  not  expend  it.  He  pocketed  the  dif- 
ference between  his  expense  and  his  collections  as  pecuniary  gain 
without  authority  of  law,  contrary  to  the  statute  limiting  him  to  his 
reasonable  expenses.  That  is  the  vice  of  his  conduct.  He  converted 
this  business  of  going  about  to  hold  court  into  a  mone3^-making  busi- 
ness and  profited  in  a  moneyed  way  by  engaging  uniformly  and  per- 
sistently m  the  practice.  The  law  mtended  that  he  should  go,  not  at 
his  own  expense,  but  at  the  expense  of  the  Governemnt,  and  intended 
that  he  should  be  quite  content  with  his  salary  and  the  reimbursement 
of  sums  spent  by  him  as  reasonable  expenses  of  travel  and  board. 

Mr.  Prince.  Will  the  gentlemen  yield  for  a  question  ? 

The  Speaker.  Does  the  gentleman  yield  ? 

Mr.  Clayton.  Yes. 

Mr.  Prince.  I  want  to  ask  for  information  whether  Judge  Swayne 
had  a  private  secretary  provided  by  law  ? 

Mr.  Clayton.  Nothmg  was  said  about  that. 

Mr.  Prince.  Well,  I  ask,  as  a  matter  of  fact,  do  district  judges  have 
them  ? 

Mr.  Clayton.  Some  of  them  do. 

Mr.  Prince.  Is  there  an  appropriation  made  for  that  purpose  ? 

Mr.  Clayton.  So  far  as  I  am  advised,  Judge  Swayne  did  not  have 
one  to  travel  around  with  him. 

Mr.  Prince.  I  will  ask  if  there  is  also  a  stenographer  for  his  court  ? 

Mr.  Clayton.  He  uses  a  court  stenographer. 

Mr.  Prince.  There  is  a  court  stenographer  provided? 

Mr.  Clayton.  A  court  stenographer. 

Mr.  Prince.  In  his  court  ?  * 

Mr.  Clayton.  Yes;  he  uses  him. 

Mr.  Prince.  So  that  if  he  saw  fit  to  write  instructions  or  make  any 
preparations  of  any  kind  with  this  court  stenographer  he  could  be 
used  by  him  ? 

Mr.  Clayton.  He  did  it  and  it  cost  him  nothing. 

Mr.  Prince.  It  cost  him  nothing  ? 

Mr.  Clayton.  It  cost  him  nothing. 

Mr.  Prince.  That  is  the  point  I  wanted  to  get  at. 

Mr.  Clayton.  And  I  assert  here  that  the  only  expense  that  Judge 
Swayne  incurred  when  he  went  to  Texas  was  possibly  his  railroad  fare 
and  certainly  his  hotel  bill,  in  one  case  board  and  lodging  at  $1.25  a 
day,  and  that  he  expended  nothing  else.  It  was  incumbent  upon 
him  to  show,  if  he  could,  that  he  expended  more.  The  committee 
went  fully  into  this  charge,  and  not  a  word  did  he  say  in  reference 
to  it. 

Now,  then,  I  commend  to  gentlemen  the  reading  of  the  minority 
views  on  this  proposition,  presented  by  the  gentleman  from  New 
Jersey  CNfr.  Parker],  when  this  subject  was  under  discussion  on  De- 
cember 13.  There  was  then  no  difference  of  opinion  among  the  mem- 
bers of  the  committee,  and  there  seemed  to  have  been  no  difference 
of  opinion  in  this  House  on  that  subject  at  that  time.  The  whole 
committee  and  this  House  then  thought  that  Judge  Swayne  should  be 
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impeached  upon  the  ground  that  he  had  collected  more  money  for 
alleged  expenses  than  he  had  in  fact  expended. 

Mr.  LoNGWORTH.  Will  the  gentleman  permit  a  question  ? 

The  Speaker.  Does  the  gentleman  yield  ? 

Mr.  Clayton.  Yes. 

Mr.  LoNGWORTH.  In  the  opinion  of  the  gentleman,  if  a  civil  suit 
were  brought  against  Judge  Swayne  to  recover  the  difference  between 
$10  a  day  and  the  amount  that  he  is  supposed  to  have  actually  ex- 
pended, could  a  recovery  be  had  ? 

Mr.  Clayton.  I  think  so,  and  I  think  furthermore  than  an  indictr 
ment  would  lie  against  him ;  but  we  are  neither  a  civil  court  nor 
are  we  a  criminal  court,  and  therefore  the  gentleman's  question  is 
abstract. 

Mr.  LoNGWORTH.  Let  me  go  a  little  further.  In  the  event  of  such 
a  trial,  could  Judge  Swayne  introduce  evidence  to  show  that  other 
judges  had  done  the  same  thing  ? 

Mr.  Clayton.  No,  sir;  in  no  court. 

Mr.  LoNGWORTH.  Is  the  gentleman  famihar  with  the  case  of  the 
United  States  against  Hill,  reported  in  120  United  States? 

Mr.  Clayton.  A  decision  of  the  Supreme  Court  ? 

Mr.  LoNGWORTH.  Yes. 

Mr.  Clayton.  I  have  not  read  it  recentlv. 

Mr.  LoNGWORTH.  If  the  gentleman  will  permit  me  just  a  mo- 
ment  

Mr.  Clayton.  Go  ahead  and  read  what  the  gentleman  has  in  mind. 

Mr.  LoNGWORTH.  Very  briefly,  the  case  was  this 

Mr.  Clayton.  I  object  to  the  gentleman  telling  me  what  the  case 
was.     Read  from  the  opinion  and  I  shall  listen. 

Mr.  LoNGWORTH.  The  case  was  brought  to  recover  fees  which  were 
alleged  to  have  been  overcharged.  It  was  admitted  that  it  had  been 
the  custom  for  these  clerks  to  charge  these  fees  and  to  have  them 
allowed.  Suit  was  brought  to  recover  a  large  amount  from  this  man 
and  his  bondsmen.     I  desire  to  quote  one  sentence  from  the  syllabus. 

Mr.  Clayton.  Oh,  that  was  an  entirely  different  matter  from  the 
one  on  which  we  are  trying  Judge  Swayne. 

Mr.  LoNGWORTH.  Permit  me  to  read  this  sentence : 

The  statute  being  of  doubtful  construction 

Mr.  Clayton.  Ah,  exactly.     That  is  one  point  I  make. 
Mr.  LoNGWORTH.  Let  me  continue  the  reading: 

The  statute  being  of  doubtful  construction  at  to  what  fees  were  to  be  returned,  the 
interpretation  of  it  oy  judges,  heads  of  departmente,  accounting  officers,  contempon- 
neous  and  continuous,  was  one  on  which  the  obligors  in  the  bond  had  a  right  to  rely, 
and,  it  not  being  clearly  erroneous,  it  will  not  now  be  overturned. 

Mr.  Clayton.  Exactly;  where  the  statute  was  of  a  doubtful  char- 
acter and  payment  had  been  made,  and  civil  suit  was  then  brought 
against  the  ooligor  on  the  payee's  bond,  as  well  as  the  payee  himself, 
to  recover  the  money  back. 

Mr.  James.  But  that  decision  was  predicated  upon  the  ri^ht  of  a 
third  party  to  protection  in  a  case  where  he,  as  surety,  bound  himself 
to  pay  any  loss  in  case  his  principal  should  violate  his  official  duty. 

Mr.  Clayton.  Exactly;  and  that  case  is  not  on  all  fours  with  the 
one  here.  I  can  give  the  gentleman  cases  that  are  more  nearly  anal- 
ogous  
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Mr.  LoNGWOETH.  I  do  not  mean  to  sajr,  if  the  gentleman  will  per- 
mit, I  did  not  say  that  they  are  exactly  alike.  I  am  simply  asking  the 
question  whether  in  this  ease  if  it  had  been  the  custom  of  judges  to 
proceed  on  the  theory  that  they  were  to  be  allowed  $10  a  aay — this 
statute  never  having  been  construed  by  the  court  and  not  being  abso- 
lutely plain  on  its  face — if  it  was  evident  that  it  was  the  custom  of 
others  to  do  it,  exactly  as  in  the  case  of  the  United  States  v.  Hill,  that 
custom  existing  for  a  number  of  years,  it  was  not  competent  to  show 
that  such  was  the  custom. 

Mr.  Clayton.  Now,  is  the  gentleman  through  with  his  question  ? 
Now,  let  us  see  if  I  can  unwind  it.  The  question  was  so  long  and  full 
of  parenthetical  clauses,  but  I  will  undertake  to  unravel  it.  In  the 
first  place,  it  is  not  true,  in  my  opinion,  that  this  statute  allowing 
expenses  of  judges  is  at  all  doubtful.  It  is  plain,  and,  especially  in 
view  of  legislation  on  this  subject,  I  commend  to  the  gentleman  to 
read  the  letter  of  Auditor  Timme,  published  in  the  tes'timony  here,  and 
there  he  will  see  the  different  acts  of  Congress  relating  to  the  com- 
pensation of  judges,  and  he  will  find  that  C  ongress  by  this  act  never 
intended  that  the  judges  should  have  any  pay  except  their  salaries. 

Mr.  Palmer.  Excuse  me;  there  is  an  act  of  Congress  that  abso- 
lutely prohibits  them  receiving  any  compensation  except  their  sal- 
aries. 

Mr.  Clayton.  Yes,  sir;  that  is  the  act  of  1886;  that  is  my  recol- 
lection. 

Mr.  Palmer.  Even  before  that. 

Mr.  Clayton.  Yes. 

Mr.  Lacey.  It  is  the  Revised  Statutes  of  1871. 

Mr.  Clayton.  There  is  an  act  in  the  Revised  Statutes — I  have  it 
here  somewhere 

Mr.  Lacey.  Except  in  the  State  of  New  York. 

Mr.  Clayton.  But  I  will  not  stop  now.  Now,  the  case  the  gentle- 
man has  referred  to  is  not  like  the  case  here.  That  involved  a  con- 
struction in  a  civil  suit  of  a  doubtful  statute,  where  the  court  was 
doubtful 

Mr.  LoNGWORTH.  I  do  not  desire  to  take  up  the  gentleman's  time, 
but  if  the  gentleman  will  read  the  statute  involved  in  this  case  I  think 
he  will  find  that  it  is  plain  and 

Mr.  Clayton.  Reaa  it.     The  court  said  it  was  doubtful. 

Mr.  LoNGWORTH.  I  will  be  glad  to  do  so  if  the  gentleman  will 
pardon  me.     There  are  three  statutes  governing  it.     The  first  is: 

Every  clerk  of  a  district  court  shall,  on  the  first  days  of  January  and  July,  in  each 
year,  or  within  thirty  days  thereafter,  make  to  the  Attorney  General,  in  such  form  as 
he  may  prescribte,  a  written  return  for  the  half  year  ending:  on  said  days,  respectively, 
of  all  the  fees  and  emoluments  of  his  office,  of  ever\'  name  and  character,  ana  of  all  the 
necessary  expenses  of  his  office,  including  necessary  clerk  hire,  together  with  the 
vouchers  for  tne  payment  of  the  same  for  such  last  half  year.  He  shall  state  separately 
in  such  return  the  fees  and  emoluments  payable  under  the  bankrupt  act.  Said  return 
shall  be  verified  by  the  oath  of  the  officer  making  them. 

The  next  statute  is  this: 

No  clerk  of  a  district  court  shall  be  allowed  by  the  Attorney  General  to  retain  of  the 
fees  and  emoluments  of  his  office  for  his  personal  compensation,  over  and  above  his 
necessary  expenses,  including  necessary*  clerk  hire,  to  be  atlHited  and  allowed  by  the 

S roper  accounting  officers  of  the  Treasury*,  a  sum  exceeding  three  thousand  five  hundred 
oliars  a  year  for  any  such  district  clerk,  or  exceeding  that  rate  for  any  time  less  than  a 
year. 


378  IMPEACHMENT  OF  JUDGE  CHABLES  SWAYNB. 

Again: 

Every  clerk  shall,  at  the  time  of  making  his  half  yearly  return  to  the  Attorney 
General,  pay  into  the  Treasury,  or  deposit  to  the  cretiit  of  the  Treasurer,  as  he  may  lie 
directed  by  the  Attorney  General,  any  surplus  of  the  fees  and  emoluments  of  his  office 
which  saia  return  shows  to  exii^t  over  and  above  the  compensation  and  allovaoceB 
authorized  by  law  to  be  retained  by  him. 

Under  this  statute  this  clerk  collected  $3  for  everv  naturalization 
paper.     It  was  the  custom  for  years 

Mr.  Clayton.  The  gentleman  will  pardon  me,  but  I  do  not  under- 
stand what  he  is  driving  at.     Will  you  please  start  your  question   i 
again  ? 

Mr.  IjONGWobth.  If  the  gentleman  will  permit  me  to  state  it 
again 

Mr.  Clayton.  I  yielded  to  the  gentleman  for  a  long  time  to  read 
his  statute;  now,  if  the  gentleman  is  going  to  make  a  long  state- 
ment  

Mr.  LoNGWORTH.  I  beg  the  gentleman's  pardon. 

Mr.  Clayton.  Now,  let  the  gentleman  read  the  syllabus.  The 
gentleman  will  have  an  opportunity  in  his  own  time  to  make  an 
argument. 

Mr.  Long  worth.  I  will  only  be  too  glad.  The  gentleman  yielded 
to  me  to  read  the  statute. 

Mr.  Clayton.  I  hope  the  gentleman  from  Ohio  [Mr.  Longworth] 
wiU  not  thrust  into  my  ailment 

Mr.  LoNGW^ORTH.  I  am  simply  trying  to  point  out  the  fact  that  in 
my  opinion  evidence  should  have  been  allowed  as  to  custom. 

Mr.  Clayton.  I  do  not  question  the  gentleman's  purpose.  What 
do  you  want  to  know  of  me  ? 

Mr.  Longworth.  I  want  to  know 

Mr.  Clayton.  Let  the  gentleman  read  the  syllabus,  and  I  will  see. 

Mr.  Longworth.  It  was  the  custom  of  the  United  States  courts  in 
Massachusetts,  known  and  approved  by  the  judges,  for  the  clerk  to 
charge  $3  as  fees  in  naturalization  proceedings.  The  clerk  of  the 
district  court  never  included  these  fees  in  his  return,  although  it  was 
provided  in  statute.  This  fact  was  known  to  the  judges,  to  whom 
the  accounts  were  semiannually  exhibited,  and  by  whom  they  were 
passed  without  objection.  And  the  court  held  that  the  statute,  being 
of  doubtful  interpretation 

Mr.  Clayton.  That  does  not  apply  to  this  case  at  all.  Now,  if  the 
gentleman  is  through,  he  has  his  authority  injected  into  the  record 
and  has  his  position  stated.     I  will  continue  my  remarks. 

Mr.  Longworth.  Then  the  position  of  the  gentleman  is  that  this 
statute  is  absolutely  plain  on  its  face? 

Mr.  Clayton.  It  is  absolutely  plain  and  admits  of  no  doubt. 

Mr.  Longworth.  And  that  no  other  interpretation  was  made  of  it 
by  any  other  judges  ? 

Mr.  Clayton.  Xo  other  construction,  in  my  opinion.  But  if  so, 
that  has  nothing  to  do  with  this  case. 

Mr.  Longworth.  By  any  other  judge? 

Mr.  Clayton.  I  do  hot  think  any  other  judge  could  put  any  other 
construction  upon  it. 

Mr.  IjONGWorth.  And  therefore  no  evidence  ought  to  be  allowed 
as  to  the  custom  ? 

Mr.  Wm.  Alden  Smith.  It  seems  to  be  a  court  of  final  resort. 
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Mr.  Clayton.  Surely  the  gentleman  from  Ohio  [Mr.  Longworth] 
will  not  expect  me  to  answer  all  his  conclusions  in  my  time. 

Mr.  Prince.  As  I  understand,  I  want  to  have  the  gentleman  him- 
self clear  upon  this  proposition,  that  there  are  no  stenographers  in  the 
United  States  district  courts. 

Mr.  Clayton.  Oh,  no;  I  never  said  that.     Do  you  say  there  are  ? 

Mr.  Prince.  I  say  that  in  some  of  the  courts  they  have  stenog- 
raphers, but  not  under  any  act  of  Congress. 

Air.  Clayton.  But  they  are  provided  by  law  ? 

Mr.  Prince.  I  am  told  that  that  is  the  practice  in  Texas,  the 
State  where  Judge  Swayno  is  charged  witli  having  falsified  his 
accounts. 

Mr.  Henry  of  Texas.  If  the  gentleman  will  permit  me,  I  will  say 
that  his  statement  in  regard  to  the  practice  in  Texas  is  correct. 

Mr.  Clayton.  I  know  as  a  matter  of  fact  that  in  Alabama  the 
judges  do  have  them. 

Mr,  Henry  of  Texas.  Let  me  say  that  in  the  State  of  Texas  we 
have  four  district  judges,  and  each  one  of  the  district  judges  is 
provided  with  a  stenographer.  His  compensation  is  fixed,  whether 
allowed  or  not  by  the  Attorney  General,  and  I  know  personally  that 
they  have  a  court  stenographer  in  each  one  of  those  courts,  and  I 
understand  they  have  them  in  many  other  Federal  courts. 

Mr.  Clayton.  I  will  say  for  the  benefit  of  the  gentleman  from 
UUnois  [Mr.  Prince]  that  there  is  a  bill  now  pending  before  the  Com- 
mittee on  the  Judiciary  in  this  House  providing  for  stenographers 
throughout  the  country  and  for  the  rate  of  their  compensation. 

Mr.  Prince.  That  was  just  the  point  I  was  getting  at. 

Mr.  Clayton.  There  is  no  doubt  about  that,  but  as  a  matter  of 
fact,  wherever  I  have  been,  the  judges  do  have  stenographers;  and 
the  Attorney  General  of  the  United  States,  under  some  allowances 
intrusted  to  him,  pays  them  out  of  that  fund,  and  the  judge  in  no  case 
pays  them.     Now,  is  that  clear? 

?vfr.  Prince.  It  is  clear  from  your  standpoint,  but  the  point  I  was 
seeking  to  show 

Mr.  Clayton.  Let  me  advert  briefly  to  the  question  asked  by  the 
gentleman  from  Ohio.  In  the  case  cited  by  him  payment  had  been 
made  under  doubtful  statutes  and  suit  was  brought  to  recover  back, 
and  the  court  held  the  statutes  (the  gentleman  from  Ohio  has  just 
read  them)  doubtful.  And,  further,  that  because  the  heads  of 
departments,  and  accounting  oflScers  had  contemporaneously  and 
continuously^  interpreted  them  in  favor  of  the  payment,  the  obligor 
on  the  principal's  or  payee's  bond  had  a  right  to  rely  on  such  inter- 
pretation. 

This  is  the  syllabus  on  the  case  of  United  States  v.  Hill  (120  U.  S., 
169,  170),  which  has  been  referred  to: 

It  was  the  custom  in  the  United  States  courts  in  Massachusetts,  from  1839  to  Decem- 
ber, 1884,  known  and  approved  by  the  judges,  for  the  clerk  to  charge  $3  as  fees  in  natu- 
ralization proceedings.  The  clerk  of  the  district  court  never  included  these  fees  in 
his  returns.  That  fact  was  known  to  the  judges  to  whom  his  accounts  were  semi- 
anliually  exhibited,  and  by  whom  they  were  passed  without  objection  in  that  par- 
ticular. Relying  on  that  custom,  and  believing  that  those  fees  formed  no  part  of 
the  emoluments  to  be  returned,  the  clerk  of  the  district  court  appointed  in  1879  did 
not  include  those  fees  in  his  accounts.  This  was  known  to  the  district  judge  when  he 
examined  and  certified  the  accounts,  and  his  accounts  so  made  out,  to  July,  1884, 
were  examined  and  adjusted  by  the  accounting  officers  of  the  Treasury.  Under  a 
rule  made  by  the  district  court  in  1855  the  clenc  had  charged  and  received  $3  as  a 


380  IMPEACHMENT  OF  JUDGE  CHABLES  SWATKE. 

grofls  sum  for  examining,  in  advance  of  their  presentation  to  the  courts  the  applicatum 
papers  and  reporting  to  the  court  whether  they  were  in  conformity  with  law;  and  hid 
made  no  division  for  specific  services  according  to  any  items  of  the  fee  bill  in  paragraph 
823  et  seq.  of  the  Revised  Statutes.  In  a  suit  brought  in  December,  1884,  on  the 
official  bond  of  the  clerk  against  him  and  his  surety,  to  recover  the  amount  of  the 
naturalization  fees: 

Held,  (1)  the  provision  in  section  823,  taken  from  section  1  of  the  act  of  Febnurv 
26,  1853  (c.  80,  10  SUt.,  161),  that  the  fees  to  clerks  shall  be  ''taxed  and  allowed, 
applies,  prima  facie,  to  taxable  fees  and  costs  in  ordinary  suits  between  party  and 
partv  prosecuted  in  a  court;  and  there  is  no  specification  of  naturalization  matten  in 
the  fees  of  clerks. 

(2)  The  statute  bein^  of  doubtful  construction  as  to  what  fees  were  to  be  returned, 
the  interpretation  of  it  by  judges,  heads  of  departments,  and  accounting  officeia 
contemporaneous  and  contmuous,  was  one  on  which  the  obligors  in  the  bond  has  a  ligfat 
to  rely,  and,  it  not  being  clearly  erroneous,  it  will  not  now  be  overturned. 

It  is  easy  to  differentiate  the  proceedings  here  from  that  case. 
Let  me  name  a  few  of  the  salient  features  involved  in  the  controversy 
here.  This  is  an  ynpeachment  case,  and  it  is  sui  generis.  It  is  not 
an  action  to  recover  back  monej  voluntarily  paid  under  statute 
uniformly  held  by  proper  authority  that  the  payment  was  lawful, 
which  statute  was  afterwards  held  by  the  court  to  be  at  least  doubtful, 
and  that  for  this  reason  and  under  these  circumstances  the  obligor 
on  the  defendant's  bond  should  be  excused  from  refunding.  The 
statute  providing  for  expenses  of  judges  is  in  this  language: 

For  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  oo 
written  certificates  of  the  judges,  and  such  payment  shall  be  allowed  the  mawhal  in 
settlement  of  his  account  with  the  United  States. 

This  required  Judge  Swayne  to  certify  to  the  amount  he  had 
expended  for  travel  and  attendance  on  the  court.  It  provides  no 
sort  of  fees,  perquisites,  or  compensation.  It  does  not  provide  $10 
per  day  as  conmiutation  for  travel  and  board.  It  takes  care  that  the 
judge  shall  be  refunded  what  he  actually  paid  and  no  more.  There 
can  be  no  doubt  that  if  Judge  Swayne  nad  certified  that  he  had 
attended  the  court  in  the  instance  which  I  have  mentioned,  41  days, 
and  had  expended  railroad  fare,  including  meals  and  sleeping-car 
berth  en  route,  $50,  and  $57.50  for  board  and  lodging  and  no  more, 
the  Anditor  would  have  allowed  him  $107.50  and  no  more.  This 
doctrine  would  have  been  approved: 

Act^  relating  to  the  fees  and  compensation  of  public  officers  are  strictly  construed, 
and  such  officers  are  only  entitled  to  what  is  clearly  given  by  law.  A  law  will  not  be 
construed  au?  giving  an  officer  additional  compensation  for  past  services  unless  the 
intent  ie  clearly  expressed.  A  city  charter  provided  that  "the  aldermen  shall  not  be 
allowed  to  receive  more  than  $100  each  in  any  year  aa  compensation  for  their  ser\-ice?." 
The  charter  made  then  ex  officio  members  of  the  board  of  registration  in  their  respec- 
tive precincts  and  inspectors  of  election.  It  was  held  that  they  were  not  entitled  to 
any  additional  compensation  for  these  ex  officio  services.  (Lewis's  Sutherland's  Stat- 
utory- Construrtion,  vol.  2,  2d  ed.,  p.  1298.) 

Dunwoodv  v.  United  States  (22  C.  CIs.,  269,  278)  and  Herebleinr. 
City  of  New  Haven  (54  Atl.,  298-299;  75  Conn.,  545),  and  United 
States  V.  Shields  (153,  91)  lay  down  the  rules  governing:  the  con- 
struction of  the  statute  allowing  expenses  and  fees  to  public  officers. 

Mr.  Prince.  There  was  no  provision  of  law,  no  general  law,  bv 
which  the  district  courts  were  allowed  stenographers. 

Mr.  Clayton.  You  are  correct  in  that. 

Mr.  Prince.  But  there  is  a  bill  of  that  character  before  your 
committee. 
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Mr.  Clayton  (continuing).  And  yet  they  are  provided  in  the  man- 
ner in  which  I  have  told  you,  and  not  at  the  expense  of  the  judge. 
So  that,  coming  back  to  tnis  case  and  not  to  any  other  case,  it  is  a 
case  of  a  plain  statute,  and  taking  the  antecedent  statutes  and  taking 
the  statute  now  on  the  books,  which  is  no  such  statute  as  the  gentle- 
man refers  to,  but  a  plain  statute,  prohibits  the  judges  from  receiving 
any  compensation  except  their  salaries.  To  guard  against  any  pos- 
silue  misconstruction  on  the  subject,  this  statute  was  made  putin, 
limiting  the  expense  for  traveling  and  attendance.  So  that  this  stat- 
ute does  not  admit  of  doubt.  There  is  a  section  of  the  Revised  Stat- 
utes which  says  that  district  judges  can  not  take  any  compensation 
except  their  salaries.  This  statute,  under  which  he  drew  $10  a  day 
is  itself  a  statute  restrictive  in  its  nature.  The  words  are  *  'reasonable 
expenses  for  travel  and  attendance."  I  submit  if  the  statute  does 
not  mean  for  reasonable  expenses  for  travel  and  reasonable  expenses 
for  attendance  when  attending  his  court  out  of  his  district — his 
expenses  of  travel  and  board  incurred  necessarily  in  attendance  upon 
court — not  compensation.  It  would  be  a  violent  stretch  of  this 
statute  to  put  any  other  construction  upon  it. 

Now,  Mr.  Speaker,  I  do  not  care  to  dwell  longer  upon  this,  the  first 
ground  of  the  impeachment.  Of  course,  if  gentlemen  of  this  House 
think  that  it  is  proper  for  them  under  this  evidence  to  excuse  the 
judge  for  the  violation  of  positive  law,  for  taking  more  money  than 
the  law  allowed,  for  puttmg  $8.75  a  day  in  his  pocket  above  his 
expenses  in  the  face  of  the  provision  of  the  statute  fixing  the  allow- 
ance at  the  reasonable  expenses  for  travel  and  attendance,  and  in  the 
face  of  another  statute  which  requires  that  his  compensation  shall 
be  limited  to  his  salary^ — if  you  see  proper  to  excuse  nim,  why,  that 
is  your  concern,  not  mine.  Why  not  repeal  both  of  these  statutes  ? 
Why  not  take  the  limitation  off  and  say  that  the  judges  shall  have 
$10  a  day  in  lieu  of  their  expenses  for  travel  and  attendance? 

Mr.  Speaker,  I  shall  consider  now  for  a  few  moments  the  use  of  a 
private  car  of  the  receiver  of  a  railroad  company  then  being  operated 
under  the  authority  of  Judge  Swayne  and  his  court.  Here  let  it  be 
noted  that  in  every  case  where  Judge  Swayne  has  been  charged  with 
any  offending  he  and  his  friends  have  been  resourceful  in  the  invention 
of  excuses.  The  facts  charged  against  him  are  frequently  admitted. 
This  is  true,  I  think,  in  reference  to  all  of  the  charges.  To  meet  palpa- 
ble misbehavior  in  office,  the  substantial  facts,  excuses  are  interposed. 
I  submit  to  the  Members  of  this  House  if  in  the  course  of  the  experi- 
-ence  of  any  man  here  he  has  ever  heard  as  many  charges  and  like 
charges  as  are  here  brought  forward  made  against  any  upright,  law- 
respecting,  or  law-observing  judge  ?  Not  one  of  the  judges  who  have 
been  impeached  heretofore  had  as  many  accusations  made  against  him 
as  are  made  here.  No  one  has  had  as  many  witnesses  against  him  as 
are  here  introduced,  and  no  one  has  been  charged  with  so  many  forms 
of  misbehavior  in  office  as  Judge  Swavne.  Why,  the  misbehavior  of 
Judge  Pickering,  for  instance,  was  mild  as  compared  with  this  case, 
and  yet  Judge  Pickering  was  impeached  and  removed  from  office. 

Let  us  come  to  the  question  of  the  use  of  the  car  by  Judge  Swayne. 
The  minority  of  your  committee  seemed  to  think  that  a  vote  of 
censure  should  be  had,  or  a  censure  of  some  sort  in  some  way  and 
nothing  more,  should  be  imposed  upon  Judge  Swayne.  The  facts  are 
admitted  by  them  substantially  in  the  minority  views  presented  that 
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he  did,  improperly,  according  to  their  conception,  use  the  car  of  a 
receiver  of  a  helpless  corporation  in  his  control  and  power;  that  he  used 
it  from  Guyencourt,  Del.,  for  himself  and  his  family^  and  that  he  used 
it  likewise  to  and  from  California.  But  it  is  said  tnat  it  was  not  used 
at  the  expense  of  the  railroad  company.  At  whose  expense  was  the 
car  used  and  the  trips  made  ?  He  paid  nothing  for  the  car  or  its 
transportation.  The  receiver  in  his  court  permitted  it  to  be  used  at 
the  expense  of  the  estate  in  his  hands,  in  custodia  Ic^,  under  Judge 
Swayne's  control.  It  is  suggested  by  some  witness  in  the  case  or  by 
some  gentleman  here  in  this  argument  that  the  car  was  improved  by 
use  rather  than  by  standing  idle.  Well,  I  suppose  if  Judge  Swape 
had  taken  many,  very  many,  of  these  trips  it  never  would  have  cost 
the  railroad  company  anything  is  the  assertion.  That  a  hundred  or  a 
thousand  trips  never  would  have  been  at  the  cost  of  the  company,  and 
that  the  car  would  have  been  constantly  becoming  better  and  better; 
and  then  we  should  have  had  a  curious  thing  in  nature  or  mechanics— a 
piece  of  machinery  made  by  human  hands,  instead  of  wearing  out  bv 
constant  use  continually  becoming  better  and  better.  But  this  is 
''to  reason  most  absurd." 

Of  course  this  use  of  the  car  was  at  the  expense  of  the  railroad.  It 
is  admitted  that  the  conductor  and  cook  and  brakeman  on  this  car, 
wherever  they  went,  were  paid  by  the  company.  What  remimcra- 
tion  went  to  the  railroad  company  for  the  use  of  these  employees  by 
Judge  Swayne  ?  If  the  receiver  had  no  use  for  the  conductor,  brake- 
man,  and  cook  that  were  on  this  car  with  him  on  the  California  trip 
and  on  the  Delaware  trip,  why  did  not  the  receiver,  as  was  his  duty, 
discharge  these  unnecessary  employees  and  save  the  amount  of  their 
wages  to  the  railroad?  No;  he  kept  them  and  let  them  draw  wages 
while  serving  Judge  Swayne  on  his  junketing  tours  on  this  car  of  tne 
crippled  corporation  whose  property  and  assets  belonged  to  the  cred- 
itors and  stockholders  and  not  to  Judge  Swayne  or  ms  creature,  his 
receiver. 

Now,  some  gentleman  may  think  that  is  a  mere  impropriety  and 
not  an  impeachable  offense.  It  is  a  misbehavior  in  office,  and  the 
judge  did  not  seem  to  deny  the  facts  in  that  case.  He  was  asked  on 
cross-examination  by  Mr.  r aimer  if  he  thought  he  had  a  right  to  do  it, 
and  he  sought  to  justify  his  conduct.  He  went  on  to  say  that  during 
s,  period  of  six  years,  while  in  the  oflSce  of  judge,  he  had  had  ten  rail- 
roads in  the  hands  of  receivers  in  his  court;  as  much  as  to  say,  '*such 
use  of  the  assets  and  employees  of  the  bankrupt  estate  was  a  good 
thing;  I  have  enjoyed  such  use  not  only  in  tnis  case,  but  I  naTc 
enjoyed  it  in  nine  other  cases.'' 

Now,  will  any  man  rise  up  here  and  tell  me  that  an  honorable  and 
high-minded  judge  of  the  tfnited  States  court  of  this  country  would 
indulge  in  such  practice?  Will  they  oJ0Fer  that  excuse  for  Judge 
Swayne  in  this  misbehavior?  I  happen  to  know,  Mr.  Speaker,  that 
in  my  own  State  there  is  a  judge,  appointed  by  the  present  Chief 
Magistrate,  and  we  applauded  him  for  the  appointment,  who  not 
only  will  not  use  the  private  car  of  the  receiver,  but  who  is  so  circum- 
spect that  he  will  not  travel  in  any  way  at  the  expense  of  any  railroad. 

The  wholesale  insinuations  that  have  been  made  in  tfiis  debate 
against  the  judiciary  of  the  country  are  improper.  I  do  not  believe 
they  would  be  supported  by  facts  upon  examination.  If  I  did  think 
that  they  could  be  so  supported,  I  would  feel  constrained  to  introduce 
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into  this  House  a  resolution  of  inquiry  on  that  subject,  and  let  the 
judges  be  investigated  and  exposed  to  the  righteous  indignation  of  the 
country.  But  I  entertain  no  such  belief.  1  know  that  many  of  these 
men  are  high  minded  and  above  that.  For  three  years,  in  my  humble 
capacity  as  district  attorney,  I  came  in  contact  with  some  of  these 
judges,  and  that  association  convinces  me  that  the  judges  would  not 
engage  in  the  perfidious  practice  that  is  here  insinuated  in  this  case 
for  the  extenuation  of  Judge  Swayne's  offending.  I  think  that  he  has 
committed  a  serious  misbehavior  in  oflBce.  A  man  does  not  have  to 
violate  a  positive  statute,  as  everybody  knows,  to  be  guilty  of  an 
impeachable  offense.  He  does  not  have  to  commit  larceny  or  any 
other  crime  to  be  guilty  of  an  impeachable  offense. 

Impeachable  misdemeanor  means  misbehavior — wrongdoing — acts 
and  conduct  that  would  tend  to  bring  reproach  and  disgrace  on  the 
judiciary;  acts  or  conduct  that  would  teach  or  lead  the  people  to 
lose  respect  for  the  judicial  branch  of  our  Government;  acts  wrong, 
acts  improper,  so  highly  improper,  so  grossly  improper  as  to  bring 
reproach  upon  this  branch  of  our  public  service.  When  an  act  like 
this  here  charged  is  committed,  colore  officii,  as  in  this  case,  as  Judge 
Swayne  did  in  taking  and  using  this  car  and  employees,  a  misbehavior 
of  impeachable  gravity  has  been  committed.  Wny,  any  gentleman 
know^  that  if  a  private  citizen  had  gone  to  that  receiver  and  said, 
"I  want  to  go  in  this  car  without  pay  to  Delaware;  I  want  to  go  to 
California  and  take  my  familv  with  me'^ — we  would  all  like  to  go  to 
that  great  State  on  the  Pacific  slope  that  sends  our  good  friend  Mr. 
Gillett  to  Congress — if  a  private  individual  had  made  that  suggestion 
to  the  receiver,  the  receiver  would  have  scorned  it. 

But  the  judge,  who  had  control  of  the  receiver,  auditing  his  accounts, 
fixing  his  compensation,  the  man  in  the  exercise  of  his  power  as  judge 
who  could  f eea  the  receiver  liberally  or  could  feed  him  poorly,  because 
he  was  judge,  said  that  he  desired  to  take  these  trips  obtained  the 
car  and  service  free  of  expense  to  him.  He  said  he  and  the  receiver 
had  had  a  previous  conversation  about  one  of  these  trips.  Oh, 
wouldn't  you  Uke  to  be  a  Federal  judge  if  these  things  are  right  and 
are  to  be  excused  ?  Put  a  railroad  into  the  hands  of  a  receiver  and 
then  tell  your  receiver  you  want  to  go  to  Niagara  Falls  and  Canada 
in  the  summer  time,  or  to  the  great  State  of  California,  or,  what  is 
still  better,  that  you  want  to  make  a  trip  into  the  greater  State  of 
Alabama.     [Laughter.] 

You  would  say  to  the  receiver,  "  Fit  up  your  private  car  with  good 
things,  fit  it  all  up,  and  give  me  servants  and  charge  it  to  the  rail- 
road.'^  You,  not  having  paid  a  cent  for  this  grand  trip,  afterwards 
come  before  the  public,  before  the  (^on^ess,  say  that  you  are  excus- 
able upon  the  puny  pretext  that  it  did  not  cost  the  railroad  any- 
thing, or  upon  the  other  equally  puny  pretext  that  there  is  no  evidence 
to  show  that  it  influenced  any  of  tne  judge's  official  conduct.  Per- 
haps not,  but  it  influenced  the  receiver's  official  conduct.  It  influ- 
enced the  receiver's  official  conduct  by  making  him  take  the  judge, 
who  had  the  power  to  fix  his  compensation,  at  the  expense  of  the 
railroad  in  the  matter  of  salaries  for  employees,  at  the  expense  of  the 
railroad  in  the  matter  of  provisions,  at  tne  expense  of  the  railroad 
for  the  wear  and  tear  of  tne  cars,  at  the  expense  of  the  railroad,"  it 
may  be,  for  mileage  or  trackage — I  do  not  know  as  to  that — all  at 
the  expense  of  the  railroad,  and  it  matters  not  whether  the  judge 
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was  influenced  or  not,  the  receiver  did  wrong,  to  the  detriment  and 
injury  of  the  railroad  then  in  his  hands,  ana  the  judge  approved  his 
account  of  expenses  for  the  wrong.  That  is  the  contention.  Now, 
if  gentlemen  think  sUghtly  of  that,  think  there  is  nothing  impeachable 
in  it,  that  that  is  not  senous  misbehavior,  that  it  is  to  he  excused  or 
laughed  away,  all  well  and  good.  This  is  reasoning  of  a  new  kind  and 
the  suggestion  of  morality  of  a  novel  variety.  I  hope  if  such  view  is 
taken  nere  that  the  high-minded  judiciary  of  this  country  will  never 
subscribe  to  such  a  doctrine  and  engage  m  such  a  practice.  Ijet  me 
confidently  assert  that  they  never  wul. 

Mr.  Speaker,  I  have  heretofore  argued  at  length  the  question  of 
nonresidence.  This  is  another  misbehavior  that  is  sought  to  be 
minimized  here.  Some  of  the  friends  of  Judge  Swayne  have  in  this 
debate  set  up  a  defense  in  the  nature  of  confession  and  avoidance. 
It  seems  that  in  the  arguments  which  have  been  ui^ed  in  the  conten- 
tion is  that  the  judge  should  not  be  impeached  on  the  ground  that 
he  did  not  reside  in  his  district,  it  is  assumed  that  Judge  Swayne 
never  acquired  a  residence  in  the  northern  district  of  Florida.  He 
himself  may  be  said  to  have  admitted  that,  and  to  have  insisted  that 
his  nonresidence  caused  no  trouble,  inconvenience,  delay,  expense, 
or  injury  whatsoever.  Gentlemen  in  this  House  ai^e  that  no  harm 
came  of  this  nonresidence,  and  that  therefore  he  should  not  be  im- 

E cached.  The  doctrine  de  minimis  non  curat  lex  has  no  applicatiOD 
ere.  The  plain  statute  requires  a  judge  to  reside  in  the  district  for 
which  he  is  appointed  judge,  and  the  feolure  to  do  so  is  made  highly 
penal,  and  is  m  express  terms  a  high  misdemeanor.  The  statute 
allows  no  discretion  or  excuse.  It  can  not  be  violated  with  impunity 
upon  the  claim  that  no  harm  comes  of  the  violation.  The  statute  b 
plain  and  mandatory,  and  it  really  is  of  no  consequence  whether  or 
not  harm  came  of  its  violation.  The  statute  denounces  the  failure, 
the  simple  failure,  to  reside  there  as  a  high  misdemeanor  and  an 
impeachable  misdemeanor. 

I  regret  that  it  is  of  no  importance  whether  injury  did  or  did  not 
follow  from  his  nonresidence.  But,  as  a  matter  of  fact,  injury  did 
foUow  on  account  of  it.  Let  us  look  at  the  testimony.  C.  H.  Lianey, 
whose  testimony  appears  on  pages  8  and  9  of  the  volume  of  testimony 
printed,  says: 

Q.  Do  you  know  whether  he  has  been  here  except  when  he  was  holding  court?— A. 
I  think  it  has  been  Judge  Swayne 's  custom  to  come  here  in  the  fall,  before  he  held  Itf 
court,  go  from  here  to  Tallahassee,  hold  court  there,  come  back  by  here,  and  then  go 
away,  come  back,  hold  the  spring  term,  and  then  go  away  for  the  summer  and  lemim 
away  until  he  came  back  to  attend  court  in  the  fiul.  That  has  becoi  varied  recently. 
He  has  been  here  more  recently — a  good  deal  this  yeair. 

Q.  Do  you  know  whether  or  not  uiat  has  been  since  the  session  of  the  last  Floridt  I 
Legislature? — A.  Yes,  sir;  since  the  resolution  passed  in  tiie  last  Florida  Legialatun  i 

he  has  been  here  a  lot  more  frequently  than  before.  i 

*  *  «  «  *  «  «         I 

Q.  You  say  Judge  Swayne  would  finish  his  courts  and  go  away.  Do  you  knov 
whether  that  resulted  in  detriment  to  those  having  business  in  his  court?— A.  I 
think  so. 

Q.  You  only  think  so? — A.  I  know  so. 

Q.  Stat«  in  what  way. — A.  Well,  in  admiralty  cases  I  have  heard  that  more  as  & 
matter  of  complaint;  I  have  had  very  little  adnuralty  practice. 

* .  Mr.  LiTTLEFiELD.  What  page  are  you  reading  from  ? 
Mr.  Clayton.  I  am  readmg  from  page  9. 

Q.  How  long  have  you  heard  thai? — A.  Oh,  off  and  on  ever  since  I  have  been 
knowing  him. 
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Now,  I  refer  to  the  testimony  of  W.  A.  Blount,  on  pages  19  and  20. 

Mr.  Gaines  of  Tennessee.  There  is  a  good  deal  of  admiralty  prac- 
tice down  there,  is  there  not  ? 

Mr.  Clayton.  The  gentleman  from  Tennessee  asks  me  about  the 
admiralty  practice  at  rensacola.  I  may  say  that  Pensacola  is  one  of 
the  leading  Gulf  ports.  I  do  not  myself  know  the  extent  of  the 
admiralty  practice  there,  but  I  assume  that  tho:^  is  a  great  deal.  I 
know  that  a  great  deal  of  Alabama  coal  finds  its  seaport  at  Pensacola. 
It  is  a  great  port  for  the  exportation  of  lumber  and  cotton,  and  a  great 
many  ships  come  from  different  foreign  countries.  I  assume  that 
there  is,  or  ought  to  be,  a  great  deal  of  admiralty  practice  theire;  but 
the  testimony  of  some  of  the  witnesses  in  this  case  tends  to  show  that 
the  admiralty  practice  was  diminished  because  the  judge  was  not 
there  to  attend  to  admiralty  business,  and  the  record  also  shows 

Mr.  LiTTLEFiELD.  What  witness  states  that,  please? 

Mr.  Clayton.  I  said  some  of  the  evidence  of  some  of  the  witnesses 
tends  to  show  that.  Now,  for  the  benefit  of  the  gentleman,  I  may  say 
he  will  find  that  in  the  printed  testimony. 

Mr.  LiTTXEFiBLD.  Was  the  gentleman  going  to  read  from  Mr. 
Blount's  testimony? 

Mr.  Clayton.  Yes,  presently;  but  I  shall  just  answer  the  question 
of  the  gentleman  from  Tennessee  first.  Now,  I  will  call  attention  to 
the  testimony  of  Mr.  Coombs.  You  will  find  it  there.  He  says  he 
settled  a  case.  I  will  give  you  the  particular  reference  when  I  con- 
clude. There  are  some  other  witnesses  who  say  that  they  could  not 
get  a  trial,  and  the  case  was  compromised. 

Mr.  Gaines  of  Tennessee.  Does  not  Judge  Swayne  say  somewhere 
in  his  testimony  that  Pensacola  was  the  principal  place  where  he  held 
court  ? 

Mr.  Clayton.  I  do  not  remember  that  he  said  it  in  his  testimony; 
but  that  is  a  fact,  nevertheless. 

Mr.  Littlefield.  That  is  the  principal  place.  I  do  not  know 
whether  he  said  it  or  not. 

Mr.  Clayton.  The  report  of  the  Attorney  General  will  show  that. 

Mr.  Littlefield.  And  the  analysis  which  I  made  in  my  speech 
will  show  it. 

Mr.  Clayton.  Now,  I  read  from  the  testimony  of  W.  A.  Blount, 
on  pages  19  and  20.     First,  I  read  from  page  20: 

Q.  Do  you  know,  as  a  matter  of  fact,  there  was  complaint  of  injury  being  done  by 
his  absence? — A.  Oh,  yes — 

Says  Blount — 

Speaking  exactly,  I  do  not  know  whether  there  was  complaint  of  injury.  I  have 
he£ffd  frequent  complaints  of  parties  being  inconvenienced. 

This  was  Blount,  who  was  amicus  curise  of  the  court.  That  is  on 
pa^e  20.     Now,  I  should  have  read  from  page  19  first. 

Mr.  Littlefield.  Where  is  it  that  Mr.  Blount  complains  of  incon- 
venience on  page  20  ? 

Mr.  Clayton.  Let  me  give  you  first,  at  the  bottom  of  page  19: 

Q.  Do  you  know  whether  his  absence  has  resulted  in  any  detriment  or  injur}'  to  those 
ha\'ing  business  in  the  court? — ^A.  It  has  resulted  in  inconvenience;  whether  it  has 
resulted  in  detriment  would  be  dependent,  possibly,  as  to  whether  matters  could  be 
decided  as  well  upon  written  as  upon  oral  argument,  and  whether  certain  matters  ought 
to  be  decided  ex  parte  instead  of  inter  partes. 
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Q.  Do  you  know  what  effect  his  absence  has  had  upon  admiralty  proceedion, 
whether  it  resulted  in  delajy  and  expense  to  parties  litigant? — ^A.  Ajasunmig  that  tEe 
cases  would  have  been  decided  rapialy  if  he  had  been  present,  there  has  b^n. 

Mr.  LiTTLEFiELD.  Read  the  balance  of  it. 

Mr.  Clayton.  I  am  going  to  do  that  without  suggestion  from  my 
friend. 

Q.  Do  you  know,  as  a  matter  of  fact,  there  was  any  complaint  of  injury  being  done 
bv  his  absence? — ^A.  0,  yes;  speaking  exactly,  I  do  not  know  whether  there  was  com- 
plaint of  injury.    I  have  heard  frequent  complaints  of  parties  being  inconvenienced. 

Mr.  LiTTLEFiELD.  Has  the  gentleman  any  objection  to  reading  the 
second  question  on  the  top  of  the  page  t 
Mr.  Clayton.  None  at  all. 

Q.  Do  vou  know  of  any  cases  which  have  been  delayed  by  his  absence? — A.  I  can 
not  truthfully  say  that  I  know  of  any;  possibly  there  have  been;  it  is  impossible  for  me 
to  go  back  and  locate  them. 

Mr.  Smith  of  Kentucky.  I  would  like  to  call  the  attention  of  the 
gentleman  to  the  statement  by  Judge  Liddon,  on  page  26,  in  that 
connection. 

Mr.  Clayton.  I  am  coming  to  that.  I  >\ill  come  now  to  the  tes- 
timony of  J.  E.  Wolf,  on  page  58: 

I  don't  know  of  my  own  Tcnowledge  of  any  particular  delay  or  inconvenience  to 
business. 

Q.  Do  you  know  anything  about  the  admiralty  practice — delay  to  litigants?— A. 
Well,  I  had  venr  little  admiralty  practice;  I  can't* say  I  had  any  trouble  about  delay; 
the  only  thing  I  could  see  arising  from  the  judge's  absence,  where  delay  would  matter 
much,  18  where  it  is  necessary  to  have  orders  from  the  judge  to  arrest  property  before 
leaving  the  district,  probably  some  delays  in  that  way. 

Mr.  LiTTLEFiELD.  But  he  does  not  specify  any  delay. 

Mr.  Clayton.  I  have  read  the  testimony,  and  the  gentleman  from 
Maine  can  make  his  own  argument.  I  do  not  intend  to  be  dis- 
courteous to  the  gentleman,  but  he  can  make  his  comments  later. 

Mr.  LiTTLEFiELD.  Will  the  gentleman  excuse  me  for  asking  him 
another  question  ? 

Mr.  Clayton.  Certainly. 

Mr.  LiTTLEFiELD.  Isn*t  it  a  fact  that  Wolfe  had  been  district 
attorney  for  two  veal's  ? 

Mr.  Clayton.  Yes;  and  the  gentleman  from  Maine  so  stated  in  his 
speech  the  other  day. 

Now,  on  page  59  ho  says: 

Q.  What  proportion  of  the  year  would  you  say  Judge  Swayne  was  absent  from  his 
office? — A.  My  recollection  is  that  he  held  two  terms  of  court  in  Pensacola  and  a  term 
in  Tallahassee,  or  the  usual  course  was  for  us  to  hold  the  spring  term  in  April  or  May, 
and  that  term  would  last  from  ten  days  to  two  weeks — sometimes  a  shorter  or  longer 
time.  Judge  Swayne  would  generally  arrive  here  a  day  or  two  before  court  met, 
remain  untu  the  business  of  the  court  was  disposed  of  and  go  away;  then  he  would  hold 
a  term  of  court  in  the  latter  part  of  October,  of  the  same  length  of  time.  Octobei^-ten 
dajrs  or  two  weeks,  possibly  a  little  longer,  if  the  docket  was  unusually  heavy.  I 
should  say  probably  six  or  eight  weeks  in  the  year  would  represent  the  time  he  was  in 
the  district.  Possibly  he  would  be  here  a  day  or  two  some  time  in  June  to  approve  the 
accounts  of  the  court  officers — be  here  a  day  or  two,  attend  to  that  and  go  away  again. 

Now,  A.  C.  Blount,  on  the  top  of  page  38,  was  asked: 

If  that  notice  was  given,  where  did  he  say  that  he  could  be  found?  At  Guyancourt, 
Del.,  at  his  home,  or  where  he  lived? 

By  Judge  Palmer: 

Q.  Didn't  you  find  it  a  little  bit  inconvenient  to  practice  law  with  a  judge  np  in 
Delaware? — ^A.  Somewhat. 
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Q.  How  long  did  these  absences  continue? — A.  Well,  I  should  say  from  the  spring 
term  to  the  fall  term.  The  judge  would  be  here  off  and  on  during  the  winter,  as  I 
remember,  sometimes  holding  several  terms  from  November  to  March  of  more  or  less 
length. 

On  page  143  is  the  testimony  of  Montgomery  Marshall,  which  I 
^illread: 

Q.  Where  do  you  live,  Mr.  Marshall? — A.  At  Pensacola. 

Q.  What  businese  are  you  in? — ^A.  The  whisky  business. 

Q.  Wao  there  any  proceeding  brought  against  you — involuntary  proceedings  in 
bankruptcy — ^in  this  court? — ^A.  Not  right  recently;  two  years  ago. 

Q.  Do  you  know  what  attomev  brought  them? — A.  Mr.  Tunison. 

Q.  What  time  was  that?    A.  About  me  last  of  May  or  first  of  June. 

Q.  Petition  filed  in  involuntary  bankruptcy— did  you  deny  your  ineolvency? — A. 
Well,  I  went  before  the  United  States  court.    Mr.  Nicholson  wad  referee 

Q.  Did  you  put  in  your  answer  denying  your  insolvency? — A.  No,  sir. 

Q.  Why? — ^A.  My  lawyers  told  me  the  jud^e  was  out  of  the  State  and  I  could  not  get 
a  trial  before  November,  and  that  they  could  get  a  compromise  for  less  than  it  would 
cost  to  carry  me  over. 

Q.  Would  that  break  up  your  business 

Judge  Avery.  We  object. 

Q.  Why  did  you  compromise? — A.  Because  the  judge  was  not  here;  because  I  could 
not  get  a  hearing. 

Mr.  LiTTLEFiELD.  May  I  ask  the  gentleman  a  question  ? 

Mr.  Clayton.  Yes. 

Mr.  LrrTLEFiELD.  Does  it  appear  at  what  time  in  May  or  June 
that  was  ? 

Mr.  Clayton.  lie  says  about  the  last  of  May  or  the  first  of  June. 

Mr.  LiTTLEFiELD.  Has  the  gentleman  examined  the  analyses  of  the 
tim^  when  the  judge  was  holding  court  in  other  places,  so  as  to  be 
certain  that  he  was  not  in  some  place  outside  of  Florida  ? 

Mr.  Clayton.  Possibly  he  may  have  been  out  at  that  particular 
day  holding  court  somewhere  else,  but  he  did  not  stay  there  the 
whole  summer  long  and  until  November.  In  May  or  June  he  may 
possibly  have  been  away  holding  court,  but  the  gentleman  from 
Maine  would  not  contend  that  he  held  court  from  the  1st  of  May  up 
to  the  1st  of  November  outside  of  Florida,  or  anywhere  near  that 
length  of  time  continuously  ? 

ilr.  LiTTLEFiELD.  Oh,  no. 

Mr.  Clayton.  Of  course  not;  it  would  have  been  an  impossibility. 

Mr.  LiTTLEFiELD.  Is  it  not  a  fact,  in  the  practice  of  that  court, 
that  they  only  try  out  questions  of  fact  at  regular  terms  ? 

Mr.  Clayton.  There  is  nothing  in  the  evidence  upon  that  point. 

Mr.  LiTTLEFiELD.  I  did  not  know  but  that  the  gentleman  might  be 
familiar  with  the  practice. 

Mr.  Clayton.  I  do  not  think  that  is  the  practice.  I  think  in 
bankruptcy  proceedings  where  a  man's  property  is  involved  that 
they  arrange  and  dispose  of  that  question  differently.  But  I  do  not 
know  about  that. 

Mr.  LiTTLEFiELD.  It  is  a  regular  jury  trial? 

Mr.  Clayton.  I  so  imderstand. 

Mr.  LiTTLEFiELD.  They  do  not  have  juries  except  at  regular 
terms  ? 

Mr.  Clayton.  Not  that  I  know.  The  gentleman  may  be  right  in 
that  contention.  I  do  not  undertake  to  say.  I  am  merely  stating 
what  the  testimony  shows;  and  I  draw  my  mferences,  and  of  course 
the  gentleman  from  Maine  is  at  Uberty  to  draw  his  own  inferences. 
He  IS  as  capable  of  drawing  them  as  I  am. 


388  IMFEACHMEKT  OF  JUDGE  CHART JS  SWAY27E. 

Mr.  LiTTLEFiELD.  My  only  desire  is  to  have  the  record  showf 
as  the  gentlemaa  goes  along,  what  the  facts  are.  I  simply  suggest 
this  in  order  that  the  record  may  show  as  the  record  proceeds. 

Mr.  Clayton.  I  am  much  obliged  to  the  gentleman,  because  I 
want  the  whole  truth. 

Now,  I  refer  to  the  testimony  of  E.  T.  Davis,  page  126,  b^;imunf 
toward  the  bottom,  speaking  about  a  case  that  had  been  tried, 
another  case,  in  which  he  wanted  his  biD  of  exceptions.     He  says: 

I  prepared  my  bill  of  exceptions,  presented  it  to  Mi.  Blount;  he  objected  to  it  on 
account  of  thoee  doctunents;  they  were  not  included.  I  then  forwarded  it  to  Judge 
Swayne  at  Delaware.  I  made  my  replication;  he  came  back  in  June;  ordered  me 
to  include  these  documents.  Some  of  these  Mr.  Blount  furnished  me  and  Mr.  Fisher; 
the  others  were  forwarded  back  to  Tallahassee.  I  had  to  go  there  to  eet  transcripts 
from  the  records;  made  transcripts  of  all  I  could  get  hold  of.  He  made  nis  objections; 
I  made  my  replication.  I  forwarded  the  bill  to  Guyencourt.  It  had  consumed 
nearly  two  monuis,  and  he  retained  it,  the  last  time  I  sent  it  to  him,  nearly  two  months. 
When  I  sent  it  the  last  time  I  wrote  a  letter  statins  that  my  time  was  very  abort  in 
which  to  get  the  writ  of  error.  He  sent  them  back  to  me.  After  I  had  nled  them 
I  gjot  a  telephone  message  from  Mr.  Blount  saying  he  had  telegraphed  Judge  Sw^yDe^ 
objecting  to  my  using  the  bill  of  exceptions. 

William  McCaleb  was  associated  with  me  at  New  Orleans;  he  prepared  the  writ  of 
error.  When  I  ^t  back  from  there  I  found  a  letter  from  Jud^  Swavne,  requesting  me 
to  submit  the  bill  to  Mr.  Blount  and  send  it  back  to  him;  the  bill  of  exceptions  was 
filed. 

I  sued  out  a  writ  of  error;  Mr.  Blount  made  a  motion  to  dismiss  the  bill  of  exceptions 
on  the  grounds  that  the  bill  was  not  the  bill  Judge  Swayne  had  signed,  and  certain 
other  things  which  you  will  see  in  the  record.  So  afterwards  he  made  affidavit. 
Judge  Swa'.ne  made  a  certificate,  I  made  my  affidavit,  and  after  the  papers  were 
presented  ^r.  Blount  withdrew  his  motion;  the  only  things  which  were  chansed 
were  those  changed  at  Mr.  Blount's  instructions;  afterwards  Mr.  Blount  took  the  biU 
of  exceptions  ana  again  compared  it  with  his,  which  he  had  dianged,  and  he  just 
struck  out  the  name  Chaudon  and  inserted  the  name  Jeudon;  Jeudon  was  a  party 
at  interest  who  was  introduced  in  these  records,  and  the  records  showed  it  wi^ 
Chaudon  instead  of  Jeudon. 

By  Mr.  Gillett: 

Q.  What  is  the  point  in  this? — ^A.  The  point  is  to  show  the  embarrasBment  and 
injury  resulting  in  naving  to  secure  this  writ  of  error  and  prosecute  this  suit  to  a  trial. 

By  Judge  Palmer: 

Q.  That  was  because  the  judge  was  not  here? — A.  Yes. 

Q.  CorreH))ondin^  backward  and  forward,  in  settling  the  bill  of  exceptions? — A.  Yes. 

Q.  After  signing  it  somebody  sent  a  telegram  to  him  to  change  it? — A.  Yes. 

Q.  But  the  bill  of  exceptions  was  already  filed? — A.  Yes. 

By  Mr.  Gillett: 
Q.  You  have  lost  none  of  your  rights  in  the  courts? — A.  We  have  lost  money. 

By  Judge  Palmer: 

Q.  And  you  have  lost  peace  of  mind? — A.  Yes.  This  was  a  very  expensive  case; 
it  cost  $2,000  to  make  up  the  record — ^a  lot  of  money. 

By  Judge  Clayton: 

Q.  You  were  put  to  great  inconvenience? — A.  Yes. 

Q.  If  the  judge  had  been  here  in  the  district  you  would  not  have  had  to  do  all  this?— 
A.  No,  sir. 

By  Mr.  Gillett: 

Q.  What  expense  were  you  put  to? — A.  Going  before  Judge  Shelby  for  writ  of  error; 
eoing  to  TalljJiassee  to  get  records.  If  the  records  had  been  permitted  to  remain  here 
m  court  by  Judge  Swayne — I  wrote  him  a  letter  to  Pensacola  after  I  got  to  Talla- 
hassee— and  if  he  had  been  there  I  would  not  have  had  to  incur  the  expense  of  another 
trip. 

Q.  What  were  the  expense  you  were  put  to?  Wliat  did  it  cost? — A.  I  think  it  is 
114.70;  I  was  there  eight  days.    In  fact,  I  made  two  trips. 

Q.  You  mean  that  tne  railroad  fare  was  that  much? — A.  Yes. 
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By  Judge  Clayton: 

Q.  If  the  judge  had  been  there  you  would  have  been  aaved  that? — ^A.  Yes 
Q.  What  was  the  expense  to  Huntsville? — A.  $37,  I  think. 

By  Judge  Palubr: 

Q.  And  all  this  extra  time  and  enetgy.  Were  you  doing  this  for  fun,  or  was  your 
clientpaying  for  it? — ^A.  Yes;  they  were  paying  for  it. 

Q.  Was  there  delay? — A.  Yea;  I  had  only  two  or  three  days'  time  before  mjr  time 
would  have  expired.  I  will  state  here  that  after  the  writ  of  error  had  been  issued 
by  Judge  Shelby  I  met  Mr.  Marsh  on  the  street  one  day  and  he  told  me  he  had  been 
instructed  not  to  i^ermit  me  to  use  that  record.  I  told  Mr.  Marsh  that  he  had  no  juris- 
diction, as  the  wnt  of  error  had  already  issued.  I  had  made  an  ac^reement  with  him 
if  I  made  up  the  record  he  would  diviae  the  fees  with  me.  The  whole  amount  would 
be  about  $300.  I  think  $147  is  the  fee  I  paid  him  in  a  check.  He  told  me  he  would 
not  accept  the  check  then;  he  would  Sjse  me  that  evenme.  I  told  him  I  would  call 
that  evening;  I  wanted  to  take  that  record  with  me.  When  I  came  back  he  stated 
he  did  not  have  the  record  quite  finished,  but  he  would  send  it  over,  so  I  paid  him 
his  check  and  the  next  morning  the  paper  came  over. 

Mr.  LiTTLEFiELD.  Mr.  Speaker,  may  I  ask  the  gentleman  a  ques- 
tion? 

Mr.  Clayton.  Certainly. 

Mr.  LiTTLEPiELD.  Whether  or  not  this  instance  that  Mr.  Davis 
refers  to  did  not  occur  during  the  summer  vacation  ? 

Mr.  Clayton.  Yes;  I  think  it  was  some  time  during  the  summer. 
I  will  state  to  the  gentleman  that  when  I  looked  the  record  over  and 
print,  if  I  can,  I  shall  ascertain  the  date  and  insert  it  in  the  Record, 
or  some  gentleman  opposed  to  impeachment  can  do  so. 

Mr.  LiTTLBFiELD.  IS  it  not  also  true  that  the  record  substantiallv 
discloses  that  if  this  ^fr.  Davis  had  been  diligent  in  preparing  Ins 
bill  of  exceptions  at  the  time  the  case  was  tried  he  could  have  obvi- 
ated all  the  dilTiculties  t 

Mr.  Clayton.  I  think  not.  I  think  he  was  diligent  and  did  his 
*' everlasting  best,"  to  use  a  vulgarism,  to  get  the  record.  I  think 
he  was  put  to  great  trouble  and  expense  and  inconvenience  on 
account  of  Judge  Swayne  not  being  there.  That  is  my  inference 
from  the  testimony. 

Mr.  LiTTLEFiELD.  Certainly,  I  do  not  complain  about  it.  Is  not 
this  substantially  the  only  reasonably  well-authenticated,  specific 
instance  of  inconvenience  m  the  whole  record? 

Mr.  Clayton.  No;  I  think  not.  I  think  these  other  cases  that  I 
have  referred  to  show  that,  though  they  do  not  go  into  the  particu- 
lars that  Mr.  Davis  does. 

Mr.  LiTTLEFiELD.  They  do  not  give  anv  specific  instance. 

Mr.  Clayton.  Well,  because,  as  Mr.  Blount  says,  he  made  no  par- 
ticular note  of  these  matters  as  they  occurred  from  time  to  time.. 
He  did  not  charge  his  memory  with  them. 

Mr.  LriTLEFiELD.  Mr.  Blount  says  that  he  did  not  know  of  any 
case. 

Mr.  Clayton.  He  said,  in  elBFect,  that  he  could  not  recall  any. 

Mr.  LrrTLEFiBLD.  Well,  that  is  the  substance  of  it,  is  it  not  ? 

Mr.  Clayton.  He  could  not  recall. 

Mr.  LiTTLEFiELD.  What  a  man  can  not  recaU  he  does  not  know. 

Mr.  Ci-AYTON.  However,  we  will  have  no  difference  about  that, 
because  I  have  read  Mr.  Blount's  testimony  and  that  will  appear  in 
the  record. 

Mr.  LiTTLEFiELD.  Certainly. 
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Mr.  Clayton.  And  the  gentleman  wiU  draw  his  conclusions  from 
it  and  I  shall  draw  mine.  The  gentleman  will  remember  that  I 
stated  in  the  outset  that  whether  or  not  Judge  Swayne's  absence 
created  cost  and  inconvenience  was,  in  my  opinion,  immaterial,  but 
it  seemed  to  weigh  with  some  of  the  gentlemen  here,  because  of  some 
of  the  views  expressed  by  them  during  this  trial,  and  for  the  benefit 
of  those  gentlemen  I  desire  to  point  out  in  the  record  cases  where  it 
was  alleged  inconvenience  and  expense  and  trouble  had  arisen 
because  of  Judge  Swavne's  nonresidence  in  the  district. 

Mr.  LiTTLEFiELD.  The  gentleman  says  that  it  seemed  to  weigh  in 
their  minds  during  this  debate. 

Mr.  Clayton.  During  this  discussion  here.  Now,  I  think  that  is 
true  of  the  gentleman  from  New  York  [Mr.  Cochran],  as  evidenced  by 
some  of  the  questions  that  he  asked  the  gentleman  from  Maine  [Mr. 
Littlefield]. 

Mr.  LnTLEFiELD.  Yes ;  I  think  the  gentleman  is  right. 

Mr.  Clayton.  About  the  inconvenience  and  expense. 

Mr.  Littlefield.  It  was  the  question  that  he  asked  the  gentleman 
from  Pennsylvania  [Mr.  Palmer]. 

Mr.  Clayton.  And  I  am  citing  this  testimony  and  referring  to  it 
not  because  I  think  it  is  at  &11  material  to  the  case,  but  some  gentle- 
men differ  from  me. 

Mr.  LnTLEFiELD.  I  understand  the  gentleman  perfectly. 

Mr.  Clayton.  Now,  Liddon,  on  page  22: 

Q.  During  the  years  you  lived  in  Pensacola  Btate  what  length  of  time,  approxi- 
mately, you  know  Judge  Swayne  spent  in  Pensacola. — ^A.  Well,  I  can't  state  exactly 
the  amount  of  time  he  was  here  or  the  time  he  was  gone.  I  know  he  was  gone  a  great 
deal  of  the  time.  I  have  speciallv  in  mind  a  case  of  libel  of  an  Austrian  bark,  Captain 
Steiner.  I  think  that  libel  was  filed  about  July.  We  wanted  to  get  it  adjusted.  Our 
firm — the  firm  of  Liddon  &  Eagan,  as  it  was  then — ^inquired  when  Judge  Swa>Tie 
would  be  back,  and  we  ascertained  he  would  not  return  until  November. 

Q.  What  part  of  the  year  was  that? — A.  July,  I  think;  the  rec^ords  will  show.  Our 
information  was  that  he  would  not  be  back  until  November.  We  were  forced  to 
compromise  the  case.  The  captain  said  it  was  absolutely  impossible  for  him  to  remain 
here  all  that  time.    We  had  to  settle  the  case.    Mr.  Timison  brought  the  suit^ — ^libel. 

Q.  Was  there  any  sum  of  money  paid  out  by  the  captain  of  that  vessel  for  a  com- 
promise?— A.  Yes,  sir. 

Q.  A  large  sum? — A.  Well,  large  is  a  relative  term.  My  recollection  is  he  paid 
$400.  We  told  him  he  had  a  good  defense;  would  not  have  paid  anything  if  we  could 
have  gotten  to  a  judge. 

Mr.  Littlefield.  Mr.  Speaker,  will  the  gentleman  allow  me  a 
moment  ? 

Mr.  Clayton.  C^ertainlv. 

Mr.  Littlefield.  If  the  gentleman  will  look  on  page  84  he  will 
find  that  Judge  Liddon  was  recalled  for  the  purpose  oi  cross-examina- 
tion and  he  testified  to  this  same  libel,  and  instead  of  being  brought 
in  Jidv  it  was  actually  brought  January  25,  1897,  and  the  praecipe 
was  fifed  February  12,  1897. 

Let  me  call  the  attention  of  the  gentleman  to  the  significance  there, 
where  it  shows  that  Judge  Liddon  was  mistaken  in  the  first  instance, 
and  if  the  gentleman  wfll  allow  me,  if  he  will  examine  the  abstract 
showing  the  places  where  Judge  Swayne  was  holding  court,  he  will 
find  that  practically  during  that  period  in  1897,  January  25,  the  judge 
was  holding  court  elsewhere  imder  instruction  of  the  superior  court. 

Mr.  Clayton.  Does  the  gentleman  also  find  that  he  held  court  co  - 
tinuously  elsewhere  from  January  on  to  November  ? 


IMPEACHMENT  OF  JUDGE  CHABLBS  SWAYNB.  391 

Mr.  LiTTLEFiELD.  No;  but  the  gentleman  will  find  in  this  instance 
Judge  Liddon  complained  of  that  the  judge  was  properly  and  legally 
aw^ay. 

^u-.  Clayton.  Probably  properly  away  for  the  time  being — while 
holding  court — ^but  he  is  away  for  months  and  months  at  a  time. 

Mr.  LiTTLEFTELD.  But  this  particular  instance  falls  to  the  groimd, 
and  that  is  the  reason  I  call  the  gentleman's  attention  to  it. 

Mr.  Clayton.  I  do  not  think  so,  because  the  iudge  was  probably 
properly  away  by  assignment  two  or  three  weeks.  That  does  not 
show  he  had  the  right  to  stay  away  three  or  four  months  or  from 
January  to  November. 

Mr.  Littlbfield.  But  if  he  was  away  and  they  settled  the  case 
during  the  time  he  was  properly  away  that  could  not  be  charged 
against  his  nonresidence. 

Mr.  Clayton.  The  reason  they  settled  it  was  he  would  not  com© 
back  until  November,  and  that  is  the  reason  they  complained  in 
January  and  the  suit  was  brought.  Naturally  they  wanted  to  try  it, 
but  they  knew  they  could  not  try  it  imtil  November,  because  they 
could  not  have  a  special  term  or  special  jury  without  a  judge. 

Mr.  LiiTLEFiELD.  Now  let  me  call  the  gentleman's  attention 

Mr.  Clayton.  And  they  were  going  by  his  past  history,  his  habit- 
ual nonresidence,  his  staying  way.     That  is  the  inference  I  draw. 

Mr.  LiTTLEFiELD.  I  imderstaud  that  is  the  inference,  but  I  am  try- 
ing to  show  the  gentleman  that  the  inference  is  contrary  to  the  facts, 
which  do  not  happen  to  sustain  it. 

Mr.  Clayton.  I  think  thev  do. 

Mr.  LiTTLEFiELD.  On  page  84  vou  will  find  it  appears  there  was  a 
term  of  court  the  following  April,  and  they  settled  that  case  before 
that  term;  so  they  did  not  settle  that  case  because  there  was  no  term 
of  court  imtil  November. 

Mr.  Gellett  of  California.  This  was  in  the  spring;  he  was  there 
shortly  afterwards. 

Mr.  Clayton.  Perhaps  that  may  explain  the  Liddon  incident.  As 
I  stated  in  the  beginning,  I  do  not  think  whether  injury  occurred  or 
not  has  anytl^ing  to  do  with  this  case,  but  injury  has  occurred  in 
several  cases  of  the  other  witnesses  whose  testimony  I  have  read. 

Mr.  Gaines  of  Tennessee.  Will  the  gentleman  read  the  testimony, 
beginning  at  the  bottom  of  page  596? 

Sir.  Clayton.  The  gentleman  from  Tennessee  P^Ir.  Gaines]  calls  my 
attention  to  the  bottom  of  page  596.  This  is  Judge  Swayne's  testi- 
mony. 

By  Mr.  Palmeb: 

Q.  You  say  you  rented  the  Simmons  cottage  in  October  of  what  year? — ^A.  1900. 

Q.  Now,  I  recollect  before  that  it  was  testified  you  occupied  the  cottage  for  a  few 
months,  and  then  went  north  about  Christmas  time.  Is  that  correct? — ^A.  That  is 
correct. 

Q.  How  many  months,  in  point  of  fact,  did  you  and  your  family  live  in  the  Simmons 
cottage? — A.  I  do  not  know. 

Q.  Can  you  give  us  any  estimate  of  the  number  of  months  you  lived  in  the  Simmons 
cottage? — A.  f  can  not.  I  know  that  my  son  was  taken  seriouslv  sick,  broke  down 
in  college  from  nervous  prostration,  and  I  had  to  hurry  home  to  him. 

Q.  You  mean,  when  you  say  "hurrv  home,"  to  Guyencourt,  Del? — A.  He  was  in 
Wilmington,  Del.,  with  his  sister;  and  1  went  up  there  to  Delaware,  where  I  wbs  bom, 
and  spent  all  the  time  I  could  with  him,  and  came  back  to  hold  court. 
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Mr.  Gaines  of  Tennessee    How  far  is  Guyencourt  from  Wilmington  ! 

Mr.  Clayton.  I  do  not  know.  Delaware  is  not  a  very  large  State 
and  I  do  not  believe  it  is  a  great  distance,  but  I  do  not  recall  that  the 
testimony  shows  how  far  Guyencourt  is  from  Wilmington. 

Mr.  Gaines  of  Tennessee.  How  do  you  construe  that  language  ? 

Mr.  Clayton.  It  seems  that  he  claimed  Delaware  as  a  residence 
instead  of  Florida.  Some  other  witnesses  stated  that  he  called  Dela- 
ware his  home;  A  C.  Blount  stated  that 

Mr.  Gaines  of  Tennessee.  It  looks  to  me  hke  he  gave  here  his  own 
construction  of  where  his  real  home  was  when  he  said  he  had  to  hurry 
home  to  see  his  sick  son  in  Delaware,  and  Guyencourt  is  in  Delaware 
.  Mr.  Clayton.  Mr.  Speaker,  you  will  find  in  my  remarks  on  Decem- 
ber 13,  1904,  the  testimony  that  Judge  Swayne  first  gave  contrasted 
with  the  testimony  that  he  last  gave  before  the  committee,  and  inas- 
mucli  as  the  gentleman  from  Maine  made  criticism  of  this  on  yester- 
day I  am  yery  glad,  and  it  is  higlily  to  the  credit  of  the  gentleman 
from  Maine  [Mr  Littlefield],  that  he  corrected  or  permitted  the  gen- 
tleman from  California  [Mr.  GiUett]  in  his  time  to  correct  the  misap- 
prehension that  the  gentleman  from  Maine  labored  under,  and  on 
account  of  wliich  misapprehension  he  made  some  strictures  upon  the 
subcommittee  which  took  this  testimony. 

I  call  attention  to  this  to  show  that  when  the  gentleman  from 
Maine  makes  a  mistake  I  believe  he  will  correct  it  when  his  attention 
is  invited.  On  page  807  of  the  Congressional  Record  of  January 
13,  you  will  find  this  about  the  testimony  not  being  printed: 

Mr.  GiLLETT  of  California.  Mr.  Speaker — 

And  he  said  this  on  Mr.  Littlefield's  invitation — 

all  I  have  to  say  in  relation  to  this  matter  is  that  when  the  statement  of  Judge  Swayne 
was  taken  before  the  committee  and  was  transcribed,  it  appeared  to  be  very  ijiaecu> 
rate  and  garbled,  so  much  so  that  it  was  the  opinion  of  both  myself  and  Mr.  Palmer 
that  it  was  not  a  fair  statement  of  his  side  of  the  case,  and  that  a  fair  statement  oug^t 
to  be  made  and  that  that  statement  should  not  be  published.  I  fiiKi  that  some  part 
of  it  has  been  published,  and  the  part  that  was  in  Mr.  Pahner's  report,  read  by  Mr. 
Littlefield  yesterday,  was  a  statement 

And  that  is  the  part  that  I  put  in  my  remarks,  and  upon  which 
he  animadverted — 

that  he  made  at  that  time,  and  the  evidence  that  he  gave  at  that  time,  and  is  cor- 
rectly stated  in  Mr.  Palmer's  report,  although  it  was  not  edited  into  the  recaxd  itself. 

Now,  it  was  as  the  gentleman  from  Pennsylvania  [Mr,  Palmer] 
stated,  and  as  the  gentleman  from  Maine  [ilr.  Littlefield]  recognized 
That  was  pursuant  to  an  agreement  between  the  gentleman  from 
Pennsylvania  [Mr  Palmer],  representing  the  majority,  and  the 
gentleman  from  California  [ifr  Gillett],  representing  himself,  the 
minority.     I  am  glad  that  statement  has  been  put  in  the  record. 

Mr.  Littlefield.  Tf  the  gentleman  will  allow  me,  I  do  not  under- 
stand that  the  gentleman  from  California  [Mr  GiU^tt]  said  that  he 
agreed  that  that  testimony  should  be  omitted  from  the  record.  I 
do  not  know  as  to  that,  as  he  is  not  present  at  the  moment. 

Mr.  Clayton.  I  said  that  the  gentleman  from  Pennsylvania  [Mr. 
Palmer]  made  the  statement. 

Mr.  Littlefield.  I  understood  you  to  say  the  gentleman  from 
Cahfomia  [Mr.  GiUett]. 
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Mr.  Clayton.  The  gentleman  from  Maine  [Mr.  Littlefield]  misap- 
prehended that  statement.  I  was  unfortunate  in  what  I  said^ 
perhaps. 

Mr.     LiTTLEFiEij).  I  beg  the  gentleman's  pardon. 

Mr  Clayton.  Wliat  I  wanted  to  call  attention  to  was  that  tlmt 
part  of  the  testimony  which  you  recited  and  which  was  set  out  in  the 
report  of  the  o^entleman  from  Pennsylvania  [Mr  Palmer]  was  not 
*' emasculated/  using  the  language  of  the  gentleman  from  Maine  [Mr 
Littlefield];  that  it  was  not  ^* garbled, '*  again  using  the  language  of 
the  gentleman,  and  that  it  was  not  '* edited/'  once  more  using  the 
language  of  the  gentleman.     That  is  what  I  mean  to  say 

Mr  Littlefield.  I^t  me  ask  the  gentleman  from  Alabama  [Mr. 
Clayton]  this:  How  does  it  happen  tliat  testimony  got  into  the 
report  and  did  not  get  into  the  record,  when  the  report  was  printed 
after  the  record  was  printed  ?  I  would  like  to  know  how  that  came 
about.     There  is  a  piece  of  testimony 

Mr  Clayton  I  have  just  explained  to  you  The  gentleman  from 
Pennsylvania  [Mr  Palmer]  has,  I  tlunk,  told  you -that.  I  do  not 
care,  with  the  gentleman's  pardon,  to  renew  the"  controversy  on  that 
subject  I  merely  wanted  to  call  attention  to  it  I  thought  it  had 
been  settled. 

Mr.  Littlefield   Verv  well. 

Mr.  Clayton.  vV'ith  the  gentleman's  permission,  I  would  like  to 
proceed  with  my  remarks. 

Mr.  Littlefield.  I  will  not  press  it,  if  the  gentleman  does  not  wish 
to  answer. 

Mr.  Clayton.  I  have  aiiswered  it,  and  have  told  the  gentleman 
from  Maine  [Mr.  Littlefield]  what  the  gentleman  from  Pennsylvania 
[Mr.  Palmer]  said. 

Mr.  Littlefield.  May  I  ask  a  further  question  in  relation  to  it  ? 

Mr.  Clayton.  Certainly. 

Sir.  Littlefield.  The  question  is  this:  Inasmuch  as  the  report  was 
printed  after  the  record  was  printed,  how  does  it  happen  that  that 
testimony  appeared  in  the  report  and  did  not  appear  in  the  record  i 

Mr.  Clayton.  As  I  was  informed  by  the  gentleman  from  Pennsvl- 
vania  [Mr.  Palmer],  it  was  by  an  agreement  between  himself  and  the 
gentleman  from  California  [^Ir.  GiOett]. 

Mr.  Littlefield.  That  it  should  be  printed  in  the  report  and  not 
in  the  record  ? 

Mr.  Clayton.  No;  that  is  not  correct.  I  do  not  know  why  it  was 
left  out  of  the  record,  but  no  injury  has  occurred  because  it  was 
printed  in  the  report,  and  it  is  here  in  this  case  in  a  regular  and  legiti- 
laate  way,  and  is  not  garbled,  edited,  or  emasculated. 

Mr.  Littlefield.  I  suppose  that  the  gentleman  will  concede  that 
the  context  from  which  tnat  extract  is  taken  will  not  appear  in  the 
record. 

Mr.  Clayton.  I  do  not  concede  that  there  is  any  context  at  all 
upon  the  subject  to  which  this  relates.  The  rest  of  Judge  Swayne's 
statement  made  at  that  time  was  his  argument  and  not  his  testimony. 
All  of  his  testimony  on  the  subject  of  residence  or  nonresidence  is 
embraced  in  this  paper.  It  is  all  there.  I  can  recollect  one  thing  that 
was  omitted  from  that  statement.  I  remember  that  Judge  Swayne 
appeared  there  and  made  a  statement,  an  argument,  gave   testi- 
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mony — it  would  be  hard  to  classify  his  utterance — and  that  during 
the  course  of  it  he  recited  some  doggerel,  rhymes  about  a  dog  and  t 
squirrel,  and  I  recollect  that  an  employee  of  the  Committee  on  the 
Judiciary  attempted  to  take  stenographicallv  all  he  said,  but  he  failed 
to  take  Judge  Swayne's  doggerel,  and  that  tnat  did  not  appear  in  the 
transcript. 

Now,  Mr.  Speaker,  if  you  mean  that  his  remarks  were  garbled, 
emasculated,  or  edited,  in  that  his  rhymes,  not  to  saypoetnr,  did  not 
appear,  that  is  correct.  If  the  fact  that  this  invocation  of  the  muse 
can  not  be  found  in  this  printed  book  of  the  testimony  is  going  to  help 
Judge  Swayne  or  support  your  criticism,  you  are  welcome  to  it. 

Now,  Mr.  Speaker,  I  have  consumed  more  time  than  I  intended,  on 
account  of  these  interruptions,  and  I  trust  that  I  may  have  no  further 
interruptions,  so  that  I  may  conclude,  as  there  are  other  gentlemen 
who  desire  to  address  the  House. 

Permit  me  to  call  attention  briefly  to  what  Judge  Swayne  himself 
says  in  regard  to  the  charge  of  nonresidence. 

It  wdll  be  remembered  that  St.  Augustine,  where  he  claimed  to 
have  a  residence  in  1894,  was  put  by  act  of  Congress  in  that  vearin 
the  other  district  of  Florida.  In  the  first  testimony  given  by  liim  he 
said  that  he  did  not  remove  his  furniture  nor  his  family  from  St. 
Augustine  for  the  reason  that  the  thought  that  the  succeeding  Con- 
gress would  restore  his  district  back  to  its  original  form  during  the 
next  two  years  after  the  boundaries  of  the  northern  district  were 
changed. 

The  gentleman  from  New  York  [Mr.  Perkins]  in  his  unanswerable 
argument  invited  your  attention  to  this  statement:  For  two  yeare 
Judge  Swayne  said  he  did  not  change  his  residence,  and  he  avowed 
that  he  did  not  intend  to  change  it,  and  gave  as  his  reason  for  not 
changing  his  residence  into  his  new  district  and  as  his  reason  that  he 
did  not  even  intend  to  make  such  change  for  these  two  years  were  that 
he  thought  the  district  would  be  legislated  back  by  the  next  Congress 
to  its  original  form,  and  that  it  would  therefore  be  unnecessary  for 
him  to  take  up  his  residence  in  the  northern  district  as  then  and  as 
now  constituted .  Again,  he  said  that  he  told  friends  at  Pensacola  that 
he  had  conchided  not  to  move  his  furniture,  and  it  was  well  understood 
by  the  people  there.  Now,  why  this  conduct  and  these  statements! 
1*he  reason  I  have  just  stated.  He  gave  the  reason  for  this  deter- 
mined noncompliance  with  the  statute — ^he  thought  his  district  would 
bo  changed  back  to  its  original  form  and  it  would  be  unnecessary  for 
him  to  take  up  residence  in  the  changed  district.  He  says  in  sub- 
stance that  he  was  there  in  Pensacola  for  a  considerable  period,  som^ 
times  early  m  October  and  sometimes  a  little  later,  and  was  there  all 
the  time  lie  was  needed,  unless  holding  court  somewhere  else. 

Then  he  afterwards  said  that  he  spent  his  summers  in  Delaware 
when  ho  wivs  not  holding  court  somewhere  else.  In  July,  1900.  he 
wont  with  his  family  to  Europe,  and  in  1900  he  held  court  in  Birming- 
hani ;  after  tliat  went  to  Pensacola  and  rented  a  house.  He  went 
North  with  his  wife  and  son  and  spent  Christmas,  and  on  Januair  12 
ho  was  at  Tvlor,  Tex.     He  further  asserted  that: 

A  ft  or  two  wook.-'.  ]»orhaps.  I  returned  and  held  court  and  finiahed  what  I  had  to  do 
mid  irot  hrtok  to  Oolaware  s«>ine  time  that  eummer,  and  was  back  in  Penaacolt  in 
Ortolior. 
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But  that  was  after  it  was  well  known  that  the  movement  to  impeach 
him  had  been  begun,  and  not  until  then  did  he  so  much  as  pretend  to 
have  taken  up  residence  in  the  northern  district.  Again,  to  be  fair, 
let  me  quote  liim : 

1  resided  in  St.  Augustine  with  my  family,  and,  about  the  time  when  the  bill  making 
the  change  in  the  dwtrict  which  has  been  spoken  of  received  President  Cleveland's 
signature,  alter  a  consultation  with  my  friends  in  Jacksonville  and  vicinity  they 
urged  me  not  to  move  my  furniture  nor  my  family,  saying  that  the  next  Congress  woula 
be  Republican  and  the  district  would  be  placed  back  in  its  usual  form.  My  furniture 
was  allowed  to  remain,  and  I  went  at  once  to  Pensaoola.  I  found  a  leading  Democratic 
friend  there,  and  I  stated  to  him  that  I  had  concluded  not  to  move  my  furniture  there, 
and  it  was  all  well  understood  by  the  people  there.  I  was  there  for  a  considerable 
period,  sometimes  early  in  October  ana  sometimes  a  little  later,  and  I  was  there  all 
the  time  I  was  needed  unless  holding  court  somewhere  else.  By  special  assignment 
for  five  months  I  was  in  the  court  at  Dallas.  In  1890,  in  July,  I  went  with  my  family 
to  Europe.  In  the  spring  in  1900  I  was  holding  court  at  Birmingham,  where  I  had  a 
great  many  friends,  and  after  that  I  went  to  Pensacola  and  rented  a  house. 

Mr.  GiLLETT.  Was  that  in  1890? 

Judge  SwAYNE.  That  was  in  1900.  I  think  I  iprioved  there  early  in  October.  I  then 
went  North  with  my  wife  and  son  to  spend  Christmas  week  in  Wilmington.  On  the 
12th  of  the  following  January  I  was  in  Tyler,  Tex.,  and  two  days  later  I  got  a  telegram 
about  the  breaking  down  of  my  son's  health,  but  I  stayed  on  until  February  and  finished 
the  case  and  then  came  back,  as  his  condition  was  verv  critical  and  serious,  and  after 
a  week  or  two,  perhaps,  I  returned  and  held  court  and  finished  what  I  had  to  do  and 
got  back  to  Delaware  that  spring.  In  February,  1903, 1  was  again  in  Tyler,  Tex.,  and 
went  early  to  Wilmington.  In  the  spring  we  bought  the  property  that  had  been  for- 
merly occupied  by  Judge  A.  C.  Blount,  in  Pensacola,  and  moved  in  it  the  Ist  of 
October. 

I  never  was  a  registered  voter  and  I  have  not  voted  in  14  years.  When  I  left  Dela- 
ware I  moved  my  domicile,  and  have  taken  no  part  in  political  questions  arising  in  the 
State  of  Delaware  or  Florida.  Mr.  Turner,  whom  Mr.  Laney  said  he  did  not  know, 
wajB  an  attorney  for  my  matters  for  four  years.  My  father  died  in  1889  and  left  property 
to  my  mother  for  life.  She  is  still  living,  and  the  property  comes  to  me  and  my  sister 
as  a  residuary  l^^tee  at  the  time  of  her  death.  But  that  has  never  been  my  home, 
but  I  have  spent  my  summers  there  mostly,  arriving  sometimes  in  June  and  sometimes 
in  July,  and  from  that  point  I  could  always  reach  Pensacola  in  36  hours,  and  the 
record  will  show  I  have  always  been  there  to  attend  to  anything  of  a  serious  nature. 

My  recollection  is  that  no  one  has  ever  suffered  because  of  my  absence,  and  I  can 
ofifer  testimony  which  will  entirely  clear  up  that  propo8iti(m.  My  recollection  is  that, 
from  the  testimony  taken,  the  most  the  committee  has  on  this  point  before  them  is 
that  counsel  may  have  been  sometimes  inconvienced  in  the  summer  time  during  my 
absence  on  vacation.  As  near  as  I  can  recollect,  these  are  the  facts  which  cover  the 
period  since  I  have  been  on  the  bench. 

Mr.  GiLLETT.  Did  the  business  of  the  court  suffer  because  of  your  absence? 

Judge  SwAYNE.  I  never  heard  of  it. 

Mr.  GiLLETT.  The  summer  time  was  the  time  usually  taken  for  vacations? 

Judge  S WAYNE.  Yes;  I  so  understand  it.  Another  suggestion  was  that  the  only 
way  to  get  rid  of  me  would  be  to  do  away  with  the  district  entirely.  But  I  do  not 
suppose  the  parties  care  very  much  whether  the  office  is  abolished  or  not,  just  so  long 
as  tney  can  get  the  individual. 

But  there  is  this  mandatory  statute  requiring  his  residence,  and 
here  is  liis  evidence,  presented  by  himself,  which  shows  that  he  did 
not  live  up  to  the  statute. 

Now,  the  gentleman  from  New  Jersey  [Mr.  Parker]  in  his  minority 
views  rather  seems  to  suggest  some  sort  of  a  statute  of  limitations  in 
defense  of  Judge  Swayne's  nonresidence — because  the  judge  claims 
now  to  reside  and  to  have  resided  since  1903  in  his  district  all  his 
derelictions  from  1894  to  1903  should  be  pardoned  by  this  House. 
Well,  there  is  no  statute  of  limitations.  That  is  one  excuse  now  offered 
for  his  failure  to  comply  with  the  positive  requirement;  and  the  other 
excuse  now  interposed  for  sucli  failure  is  the  allegation  tliat  no  harm  or 
injury  resulted  from  such  failure. 
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Now,  again,  as  to  inconvenience  and  injury,  there  is  not  a  lawyer  in 
this  House  who  does  not  know  that  in  a  seaport  city  like  Pensacola, 
with  an  admiralty  practice  and  large  shipping  interests,  where  the 
business  of  the  court  was  held  in  the  northern  district  of  Florida  and 
at  Tallahassee,  inconvenience  and  injury  were  suffered  by  the  parties 
litigant,  the  people,  and  the  lawyers  in  that  district.     Congress  knew 
that  the  absence  of  a  judge,  that  the  nonresidence  of  a  judge,  from  his 
district  would  cause  inconvenience,  annoyance,  trouble,  and  expense 
to  the  people  having  business  in  that  court,  to  the  people  who  might 
want  to  have  business  in  that  court,  to  the  lawyers,  to  the  parties  at 
interest,  and  sometimes  to  the  Government  itself  having  business  in 
the  court.     Congress  knew  that  the  nonresidence  of  a  mstrict  iudge 
would  create  inconvenience,  trouble,  and  annoyance,  and  probably 
unnecessary  expense;  hence  they  passed  this  mandatory  statute  requir- 
ing the  judge  to  reside  in  his  district.     The  statute  does  not  say  that 
he  can  be  excused  u]>on  any  ground.     He  must  acquire  and  maintain 
this  residence:  not  of  course  that  he  must  stay  there  eveir  day,  but 
that  he  must  have  an  actual  legal  residence,  tliat  he  must  Be  there  at 
least  according  to  all  reasonable  demands  in  that  district,  so  as  to  be 
able,  ready,  and  in  position  to  respond  to  the  duties  of  his  office. 

It  does  not  meet  this  positive  law  to  say  that  since  these  impeach- 
ment proceedings  were  begun  the  judge  nas  taken  up  his  residence 
there.  Congress  passed  the  law  and  it  requires  residence  in  the 
district,  and,  as  if  to  emphasize  this  requirement,  as  I  have  said,  it 
states  that  a  noncompKance  with  the  statute  shall  be  a  high  mis- 
demeanor Perhaps  it  would  have  been  a  high  misdemeanor  without 
so  stating,  but  in  terms  the  statute  says  that  it  is  a  liigh  nusdeineaQor. 

I  have  here  a  list  of  witnesses  who  testified  as  to  his  nonresidence: 
C.  H  Lanev  (pp  8,  9,  10,  11),  W.  A  D'Alemberte  (p.  18),  W.  A, 
Blount  (pp'  19,  20,  21),  W.  H.  Northup  (p  66),  A.  H.  D'Alemberte 
(pp.  21.  22),  T.  N  Adams  (pp.  50,  51),  J.  J.  Sullivan  (p.  38),  J.  C. 
KcA-ser  (p  89),  J  E  WolfTe  (pp  58,  59,  60),  Montgomerv  Marshall 
(pp  .143,  144),  E.  T  Davis  (pp  126,  127,  128),  Gieorge  P.  Wentworth 
(pp  78,  79),  B,  S.  Liddon  (pp  22,  23). 

I  M)nK^  next  to  the  case  of  Belden  and  Davis.  The  facts  in  tlie 
case  of  Bi^lden  and  Davis  upon  an  idleged  contempt  are  diflferent 
in  some  minor  particidars,  as  the  evidence  itself  will  reveal  The 
facts  art^  that  m  February,  1901,  Messrs.  Paquet  and  Belden,  lawyers, 
residing  at  New  Orleans,' brought  ejectment  in  Judge  Swayne's  court 
on  behalf  of  Florida  McGuire  and  others,  plaintiffs,  against  the 
IVnsacola  (""ity  Company  and  others,  including  Messrs.  Blount  and 
Fisher,  lawA'ers,  for  a  tract  of  land  sometimes  called  the  ''Gabriel 
Itivas"  tract  and  sometimes  called  the  "Cheveaux"  tract.  I  pro- 
nounce that  name  as  if  it  were  spelled  B-1-u-n-t  It  is  the  same 
giMU  Ionian  who  was  frequently  referred  to  by  the  gentleman  from 
Maine  [Mr,  Littletield]  as  jB-l-o\i-n-t.  He  is  tlie  lawyer  who  made  the 
nu>tion  for  the  rule  for  contempt  against  Davis  and  Belden.  Blount 
is  a  rather  ci^mmon  name  in  some  parts  of  the  South.  One  of  the 
counties  in  Alal>ama  is  nanunl  Blount,  and  it  is  pronounced  as  thougrh 
it  wer^  s|H^Uod  lV-1-u-n-t 

Mr.  Smith  of  Kentucky.     Was  there  not  a  Congressman  of  that 

Nh\  ('i.AYiH>N  Yts.  The  first  case  of  impeachment  m  the  Lnited 
Slates  Senate  was  that  of  St^nator  Blount. 
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At  the  spring  term  of  the  court,  1901,  the  case  was  not  ready 
for  trial.  rJow,  Belden  says  that  during  the  summer  of  1902  the 
rumor  was  general  through  the  town  of  Pensacola  that  Judge  Swayne 
had  purchased  lot  91  of  the  Rivas  or  Clieveaux  tract,  which  was 
in  litigation  before  him  as  judge  of  the  circuit  court  In  his  testi- 
mony, page  116  of  the  printed  hearings,  Belden  said  that  the  rumors 
were  so  definite  and  of  such  form  as  to  leave  no  doubt  in  the  minds 
of  counsel  of  the  purchase.  On  October  19,  1901,  Belden  and 
Paquet  addressed  a  letter  to  Judge  Swayne  requesting  him  to  recuse 
himself,  because  he  was  a  party  at  interest,  and  to  notify  Judge 
Pardee,  so  that  he  could  assign  a  disinterested  judge  at  the  "Novem- 
ber term.  Judge  Swayne  made  no  reply  to  the  letter.  On  Novem- 
ber 5,  or  during  the  week — a  day  or  two  afterwards  perhaps — at  the 
fall  term  of  the  court,  Judge  Swayne  announced  that  a  relative  of 
his  had  purchased  the  land,  and  on  the  following  day  he  said  from 
the  bencn  that  the  relative  he  referred  to  yesterday  or  "the  day  before 
was  his  wife,  and  that  she  had  paid  for  it  from  funds  from  the  estate 
of  her  father.  Further,  in  substance,  that  the  bargain  for  the  land 
had  not  been  consummated  for  the  reason  that  Edgar  had  offered 
a  quitclaim  deed  and  not  a  warranty  deed.  He  never  at  any  stage 
of  the  proceedings  intimated  or  insinuated  that  he  declined  to  recuse 
himseli  upon  the  ground  that  he  had  not  negotiated  for,  or  that  he 
did  not  know  that  block  91  was  involved  in  litigation  in  his  court. 

The  testimony  shows  that  Watson  &  Co  ,  Edgar's  agents,  with 
whom  Judge  Swayne  negotiated  the  purchase  of  lot  91  and  another 
lot,  wrote  to  him  at  Guyencourt,  July  19,  1901,  that  Edgar  refused 
to  ^ve  a  warranty  deed  to  this  block,  but  gave  a  quitclaim  deed, 
and  that  they  had  recently  made  an  abstract  of  title  to  this  lot,  and 
that  they  would  just  as  soon  have  one  deed  as  the  other.  On  the 
21st  Judge  Swayne  replied : 

You  may  omit  block  91  and  send  papera  for  the  others  along,  and  oblige. 

Afterwards  the  agents  wrote  him: 

In  reply  to  yours  of  the  20th  instant,  we  herewith  inclose  you  new  mortgage  and 
note  for  you  and  Mrs.  Swayne  to  sign,  leaving  the  amount  blank  in  both  mortgage 
and  note. 

Neither  Belden  nor  Davis  knew  of  this  correspondence  between 
Watson  &  Co.  and  Swayne. 

In  October,  IdOl,  when  the  letter  to  Judge  Swayne  asking  him 
to  recuse  himself  was  sent,  there  was  a  suit  pending  in  the  State  court 
against  Edgar  for  commission  on  the  sale  of  this  block  91  to  Judge 
Swayne.  fii  July,  1901,  Edgar's  agent  had  taken  Judge  Swayne 
over  the  tract  of  land  and  agreed  upon  the  terms  of  sale.  At  this 
November  term,  1901,  the  criminal  ousiness  of  the  court  was  con- 
cluded, about  5  o'clock  on  Saturday  afternoon.  Judge  Swayne 
then  took  up  the  case  of  Florida  McGuire  and  declined  to  recuse 
himself,  and  stated  that  the  case  would  be  heard  on  the  follo^^ing 
Monday  unless  legal  grounds  for  postponement  could  be  shown. 

Paquet,  for  the  plaintiif ,  asked  that  the  case  be  set  for  trial  on  the 
foUowmg  Thursday,  claiming  that  it  was  too  late  to  summon  wit- 
nesses that  night  and  that  they  could  not  be  summoned  on  Sunday, 
and  therefore  the  case  could  not  be  ready  for  trial  on  Monday.  Judge 
Swayne  ruled  that  the  case  would  go  on  on  Monday.  Shortly  after 
this  the  court  adjourned  for  the  day.     Neither  Belden  nor  Davis 
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was  present  in  the  court  at  the  time  Judge  Swayne  made  any  of  these 
statements.  Belden  was  sick  and  was  at  his  hotel  and  Davis  says 
he  was  not  there,  and  the  only  witness  who  undertakes  to  show 
Davis  was  there  or  had  any  connection  with  it  is  Marsh,  clerk  of  the 
court,  who  is  dependent  for  his  place  upon  the  good  wisjies  of  Judge 
Swayne,  and  even  Marsh  does  not  say  so  positively.  Davis  was  not 
an  attorney  or  counsel  in  the  case.  His  name  had  not  been  attached 
to  any  pleadings,  his  name  was  not  on  the  appearance  docket  of  the 
court,  he  was  not  an  attorney  of  record,  ana  ne  says  he  was  not  an 
attorney  in  the  case  in  anywise.  Now,  it  is  very  strange,  if  Marsh  is 
right  and  Davis  is  wrong — that  he  was  an  attornev — that  his  name 
was  not  entered  as  an  attorney  in  the  case,  that  his  name  was  not 
signed  to  any  of  the  pleadings.  He  states  positively  that  he  had  no 
connection  with  this  case  up  to  the  time  the  court  adjourned  on 
Saturday.  He  states  that  on  Simday  morning  after  that,  Paquet 
telephoned  to  him  that  he  had  a  telegram  calhng  him  home  on  ac- 
count of  illness  in  his  family,  and  remarked  upon  tne  fact  that  Belden 
was  too  feeble  and  ill  to  go  to  the  courthouse  the  next  day — ^Mon- 
day— and  requested  Davis  to  take  an  order  of  dismissal  lor  him. 
Tms  is,  in  substance,  the  conversation,  and  Davis  says  he -told 
Paquet  he  would  go  to  the  court  room  next  morning — ^Monday — on 
account  of  this  request  of  Paquet,  not  because  he  had  been  an  attor- 
ney in  the  case,  and  take  the  order  of  dismissal  and  that  accordingly 
on  Monday,  the  day  the  court  met,  he  arose  in  his  place  and  got  an 
order  from  Judge  Swayne  dismissing  the  case.  Now,  then,  going 
back  to  Saturday  night,  Paquet  drew  up  the  papers  in  this  action  of 
ejectment  against  Judge  Swayne  in  the  State  court  and  had  the 
papers  all  ready  before  Davis  went  to  Pryor's  store,  where  they  were 
drawn. 

The  contention  was,  on  the  part  of  Davis  and  Belden,  that  they  had 
the  right  to  sue  Charles  Swayne  for  lot  91  upon  the  theory  that  he 
had  contracted  for  the  land  with  Edgar,  wno  claimed  to  own  it. 
Neither  Belden  nor  Davis  had  been  in  court  and  heard  Swavne's 
disclaimer.  They  knew  that  a  suit  had  been  brought  against  Edgar 
for  commissions  on  account  of  selling  the  land  to  Swayne.  Belden 
had  heard  the  rumor,  persistent  and  general  in  the  town,  that  Judge 
Swayne  had  bought  lot  91.  He  was  wholly  ignorant  of  Judge 
Swayne's  disclaimer,  and  so  was  Davis.  If  there  was  any  counsel 
for  plain tiflFs  in  the  McGuire  case  who  knew  of  Judge  Swayne^s  dis- 
claimer it  was  Paquet.  Belden  saj^s  that  upon  the  theory  tnat  Judge 
Swayne  had  contracted  for  the  land  with  Edgar  and  clamaed  to  own 
it — Ed^ar  had  admitted  that  he  was  in  possession  and  the  contract 
was  existing  between  them — that  the  title  of  the  alleged  owner  coiild 
be  tried  in  the  State  court,  Swayne  standing  in  the  shoes  of  Edgar. 
That  is  in  substance  what  Belden  says.  At  the  time  on  Saturday 
night  when  this  suit  against  Swayne  was  brought  it  was  agreed  that 
the  case  of  Florida  McGuire  against  the  Pensacola  City  Co.,  pending 
in  Swayne's  court,  should  be  dismissed  on  Monday  morning.  Pur- 
suant to  such  agreement,  Monday  morning  at  the  opening  of  the  court 
Davis  for  the  first  time  appeared  in  the  case  and  asked  for  and 
obtained  .from  Judge  Swayne  an  order  dismissing  the  suit.  I  have 
stated  about  the  facts  leading  up  to  his  appearance  in  the  case  on 
Monday  morning.     The  reason  that  Davis  made  the  motion  was,  as  I 
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have  said,  because  Paquet  was  called  home  on  Sunday  and  had 
requested  him,  over  the  telephone,  to  do  this. 

After  the  order  of  dismissal  was  made — mark  you,  after  dismissal, 
and  not  before — W.  A.  Blount,  one  of  the  defendants  to  the  suit 
which  had  been  dismissed,  and  who  was  an  attorney  in  the  case — 
the  McGuire  case — arose  and  suggested  that  Paquet,  Belden,  and 
Davis  had  been  guilty  of  a  contempt  of  the  court  bv  bringing  the 
suit  in  the  county  court  of  Escambia  County  against  Cnarles  Swayne. 
Paquet  was  the  man  who  di'ew  the  papers  in  the  suit  against  Swayne 
and  was  the  leading  counsel  in  the  McGuire  case. 

Mr.  Smith  of  Kentucky.  Where  did  Belden  live  ? 

Mr.  Clayton.  In  New  Orleans,  La.,  and  he  was  an  old  man  of 
70  years  and  was  suffering  from  facial  paralysis. 

Mr.  Smith  of  Kentucky.  Did  Mr.  Paquet  live  there  also  ? 

Mr.  Clayton.  Mr.  Paquet  lived  at  New  Orleans.  Previous  to  this 
action  on  the  part  of  Blount  he  and  Judge  Swayne  had  a  conference 
before  the  court  met  on  Monday.  Swayne  called  Blount  up  on  Sun- 
day over  the  telephone  and  asked  him  if  he  had  seen  a  statement  of 
an  action  against  him  in  the  State  court  published  in  the  morning 
paper^  and  called  Blount's  attention  to  it  and  they  discussed  it.  Now, 
as  to  what  conclusion  was  arrived  at  can  be,  perhaps  inferred  from 
the  testimony.  All  that  they  said  we  do  not  know;  what  they  may 
have  agreed  upon  or  not  have  agreed  upon  we  do  not  know. 

In  an  unsworn  statement  prepared  and  presented  to  liim  by  Blount, 
Jud^e  Swayne  ordered  a  ruling  to  show  cause  to  be  served  on  Paquet, 
Belden,  and  Davis.  Paquet  had  gone  home  to  New  Orleans  on 
Sunday.  Davis  and  Belden  appeared  and  submitted  an  answer 
purging  themselves  of  contempt  and  averring  their  right  to  bring  the 
suit  against  Charles  Swayne. 

I  do  not  agree  with  my  learned  friend  from  Maine  [Mr.  Littlefield] 
that  they  did  not  purge  themselves.  If  I  understood  his  argument 
correctly,  his  idea  is  that  before  a  man  can  purge  himself  of  an  offense 
he  must  under  oath  deny  the  facts.  In  other  words,  that  one  can  not 
in  a  contempt  proceeding  admit  his  conduct  as  charged  and  justify 
upon  the  ground  that  it  was  righteous  conduct;  that  that  would  not 
be  purging.  If  he  takes  that  view  I  dissent.  Any  judge  might  cite 
a  lawyer  to  show  cause  why  he  should  not  be  punishea  for  doing  a 
perfectly  lawful  and  proper  thing.  Would  any  man  say  that  because 
the  lawyer  came  in  and  admitted  and  asserted  his  right  to  do  this 
lawful  and  proper  thing  that  he  had  not  purged  himself  ? 

Mr.  LiTTLEFiELD.  Docs  the  gentleman  from  Alabama  [Mr.  Clayton] 
claim  that  the  purging  was  done  in  the  answer  filed  ? 

Mr.  Clayton.  I  hope  the  gentleman  from  Maine  [Mr.  Littlefield] 
will  not  interrupt  me  now,  because  I  desire  to  finish  this  statement. 

Mr.  LrrTLEFiELD.  Very  well;  then  I  will  not  do  so. 

Mr.  Clayton.  There  was  testimony  to  show  that  the  suit  had  been 
brought  against  Judge  Swayne  and  process  had  been  served  on  him 
Saturday  night  at  about  8  o'clock,  and  that  Paquet  had  written  an 
article  which  was  printed  in  a  newspaper  at  Pensacola  on  Sunday. 
Neither  Davis  nor  belden  wrote  that  article  After  the  trial  of  the 
contempt  case  of  Belden  and  Davis,  lasting  about  30  minutes,  Judge 
Swayne  adjudged  them  guilty.  Belden  says  il  was  a  very  short 
trial — I  believe  his  language  was  it  was  a  very  summary  or  perfunc- 
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tory  trial,  lasting  about  30  minutes.  Judge  Swayne  adjudged  them 
guilty  of  the  charge,  because  he  contended  that  they  had  vwlated  the 
dignity  and  good  order  of  the  court  and  were  in  contempt  thereof. 
Now,  that  is  the  language  of  the  judgment. 

ilr.  LnTLEFiELD.  May  I  interrupt  the  gentleman  from  Alabama 
[if  r.  Clayton]  i 

Mr.  Clayton.  Yes. 

ilr.  LrrTLEFiELD.  I  was  going  to  ask  the  gentleman  this:  It  is  a 
fact,  is  it  not,  that  neither  &lden  nor  Davis  testified? 

Mr,  Clayton.  I  think  that  is  true. 

Mr.  LrrTLEFiELD.  If  they  were  not  guilty  of  the  charge,  and  their 
answer  raised  the  issue,  why  did  they  not  testify? 

Mr.  Clayton.  Thev  introduced  other  v^itnesses. 

Mr.  LrrTLEFiELD.  Vou  concede  first  that  their  answer  was  not  on 
oath  J 

Mr.  (Yayton.  Certainly,  and  neither  was  the  charge. 

Mr.  LrrTLEFiELD.  It  did  not  have  to  be  on  oath. 

Mr.  Clayton.  It  did  not  have  to  be  on  oath  where  the  offense  was 
committed  in  facie  curae,  but  the  almost  universal  practice  is,  if  it  is  an 
indirect  contempt,  to  require  it  under  oath. 

Mr.  LrrTLEFiELD.  Well,  now,  then,  the  Supreme  Court  of  the 
United  States  has  held  that  it  was  not  necessary. 

Mr.  Clayton.  I  know  what  the  Savin  case  is;  I  understand  that 
case,  but  I  am  talking  about  the  general  rule. 

Mr.   LrrTLEFiELD.  I  ask  the  gentleman  this,  inasmuch   as   this 

Suestion  involved  in  the  declaration  of  the  answer  was  in  relation  to 
le  judge's  o^ti  declaration  on  the  record  of  the  11th  of  November, 
1901,  does  not  the  gentleman  think  it  a  fair  proposition  involving 
contn^l  of  the  question  of  fact,  that  the  respondents  should  have 
made  that  answer  on  oath  or  by  their  own  testimony,  and  failing  to 
do  that  the  judge  could  only  have  found  one  way? 

Mr.  Clayton.  The  gentleman  has  shown  throughout  this  ques- 
tion that  he  is  a  most  excellent  critic,  and  if  I  had  been  Davis's 
and  Belden*s  lawyer  I  should  certainly  have  agreed  with  the  gentle- 
man from  Maine*  I  would  have  put*  it  in  that  form;  but  they  did 
not  put  it  in  that  form.  If  I  had  been  Blount  I  would  have  halcl  the 
motion  for  the  rule  verified  by  affidavit.  If  I  had  been  the  judge  I 
would  have  required  that  thisbe  done.  But  it  was  not.  He  treats 
Blount *s  motion  and  treated  Belden's  and  Davis's  answer  as  complete. 

Mr.  Gilbert.  Forming  an  issue. 

Mr.  Cl.\yton,  Forming  the  issue:  and  evidence  was  introduced 
for  and  against  the  contention  of  Belden  and  Davis  in  the  case. 

Mr.  Littlefield.  Yes. 

Mr.  (Yaytox.  And  he  heani  it  in  great  haste. 

^lr.  Littlefield.  If  the  gentleman  will  pardon  me,  the  case  shows 
that  evidence  was  introduceil  in  relation  to  the  publication  of  that 
notice  in  the  paper  made  by  Paquet  and  Prior,  who  was  associated 
as  counsel,  thus  making  that  part  of  the  statement 

Mr.  Clayton.  I  hope  the  gentleman  will  not  burden  my  speech. 

Mr.  Littlefield.  i  am  not  ginng  to  interrupt  the  gentleman  with- 
out his  consent. 

Mr.  (^LA^TON,  I  want  to  complete  the  statement.  I  was  glad  to 
lioar  you  the  other  day.  I  am  always  pleased  to  listen  to  you  speak. 
Yon  spoke  for  sometJnnir  like  4  hours  and  35  minutes  the  other  daj'. 
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and  you  certainly  ought  not  to  want  to  make  me  speak  that  length 
of  time.  If  I  could  speak  as  well  as  you,  then  I  would  not  mind 
speaking  so  long. 

Mr.  LiTTLEFiELD.  On  that  basis  you  are  entitled  to  talk  10  hours. 

Mr.  Clayton.  Thank  you.  Now,  I  am  not  going  to  try  this  case, 
with  due  deference  to  the  gentleman  from  Maine,  upon  any  fine- 
spun theory  about  pleadings.  I  want  to  ^et  at  the  merits  of  this 
case  of  wrongful  imprisonment  and  imposition  of  fine.  I  want  to 
get  at  the  facts.  Perhaps  if  I  were  hair-splitting  and  refining  I 
could  find  fault  with  the  judge's  judgment.  He  uses  language  not  used 
in  the  statute.  He  adjudged  them  guilty  of  '*a  substantial  con- 
tempt of  the  digmty  and  good  order  of  this  court."  Now,  the  statute 
does  not  use  such  language  as  that.  If  I  was  going  to  be  precise 
and  wanted  the  pleadings  all  to  conform  with  the  best  practice,  and 
wanted  judgment  to  conform  to  the  letter  of  the  law,  I  would  crit- 
icize the  judge's  order  of  contempt,  because  the  statute  of  1831 
specifies  tne  cases  in  which  a  man  may  be  punished  for  contempt. 
The  judge  finds  them  guilty  of  some  sort  of  omnibus  charge  and 
does  not  specify.  The  first  section  of  the  statute  of  1831  is  embodied 
in  section  725  of  the  Revised  Statutes,  in  this  language: 

The  said  courts  shall  have  the  power  to  impose  and  administer  all  necessary  oaths, 
and  to  punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  contempts  of 
their  authority:  Provided,  That  such  power  to  punish  contempts  shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehavior  of  any  person  in  their  presence,  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice,  the  misbehavior  of  any  of  the 
offikjers  of  said  courts  in  their  official  transactions,  and  the  disobedience  or  resistance 
of  any  such  officer,  or  by  any  party,  juror,  witness,  or  other  person,  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of  the  said  courts. 

And  the  second  section  of  the  act  of  1831  is  found  in  Revised 
Statutes,  section  5399,  in  the  following  language: 

Every  person  who  corruptly,  or  by  threats  or  force,  endeavors  to  influence,  intimi- 
date, or  impede  any  witness,  or  officer  in  any  court  of  the  United  States,  in  the  dis- 
charge of  his  duty,  or  corruptly  or  by  threats  or  force  obstructs  or  impedes,  or  endeavors 
to  obstruct  or  impede,  the  due  administration  of  justice  therein,  shall  be  punished  by 
a  fine  of  not  more  than  ^ve  hundred  dollars,  or  by  imprisonment  not  more  than  three 
months,  or  both. 

The  leading  exposition  of  section  725  of  the  Revised  Statutes  is 
the  case  of  i^x  parte  Robinson  (19  Wall.).  There  the  statute  is 
analj'zed  and  construed.     There  it  is  said: 

The  power  to  punish  for  contempts  is  inherent  in  all  courts;  its  existence  is  essential 
to  the  preservation  of  order  in  judicial  proceedings,  and  to  the  enforcement  of  the 
judgments,  orders,  and  writs  of  the  courts,  and  conseauently  to  the  due  administra- 
tion of  justice.  The  moment  the  courts  of  the  Unitea  States  were  called  into  exist- 
ence and  invested  with  jurisdiction  over  any  subject,  they  became  possessed  of  this 
power.  But  the  power  has  been  limited  and  defined  bv  the  act  of  (^ongress  of  March  2, 
1831.  The  act,  in  terms,  applies  to  all  courts;  whether  it  can  be  held  to  limit  the 
authority  of  the  Supreme  Court,  which  derives  its  existence  and  powers  froin  the  Con- 
stitution, may  perhaps  be  a  matter  of  doubt.  But  that  it  applies  to  the  circuit  and 
district  courts  tnere  can  be  no  question.  These  courts  were  created  by  act  of  Congress. 
Their  powers  and  duties  depend  upon  the  act  calling  them  into  existence,  or  subse- 

Suent  acts  extending  or  limiting  their  jurisdiction.  The  act  of  1831  is,  therefore,  to 
kem  the  law  specifying  the  cases  in  which  summary  punishment  for  contempts  may 
be  inflicted.  It  limits  the  power  of  these  courts  in  this  respect  to  three  classes  of  cases: 
First,  where  there  has  been  misbehavior  of  a  person  in  the  presence  of  the  courts, 
or  eo  near  thereto  as  to  obstruct  the  administration  of  justice;  second,  where  there 
has  been  misbehavior  of  any  officer  of  the  courts  in  his  ofiicial  transactions;  and, 
third,  where  there  has  been  disobedience  or  resistance  by  any  officer,  party,  juror, 
witness,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command 
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of  the  courts.  As  thus  seen  the  powers  of  these  courts  in  the  puniahmentB  of  con- 
tempts  can  only  be  exercised  to  insure  order  and  decorum  in  their  presence,  to  secure 
faithfulness  on  the  part  of  their  officers  in  their  official  transactions,  and  to  enforce 
obedience  to  their  lawful  orders,  judgments,  and  processes. 

In  Rapalje  on  Contempts,  page  14,  it  is  said: 

The  tendency  of  legislation  in  this  country,  however,  has  been  to  narrow  the  defini- 
tion of  the  offense,  diminish  the  class  of  persons  to  whom  it  can  be  imputed,  and  restrict 
the  power  over  it  of  the  courts,  especially  by  limiting  their  power  to  fine  and  imprison. 

This  statute  defined  the  authority  of  the  district  and  circuit  courts, 
but  Jud^e  Swayne  did  not  follow  that  statute,  and  I  do  not  see  where 
under  that  statute  he  could  have  found  in  this  case  that  Davis  or 
Belden  was  guilty  of  any  contempt  of  the  court,  as  I  shall  undertake 
to  show  further  alon^. 

In  sentencing  Belden  and  Davis  Judge  Swayne  used  very  harsh 
language. 

In  passing  judgment  upon  Judge  Swayne  in  the  matter  of  the 
punishment  of  Belden  ana  Davis  it  is  our  duty  to  consider  the  law 
under  which  it  is  asserted  he  acted  and  the  facts  antecedent  to  and 
existing  at  the  time  of  his  pronouncement.  It  is  also  our  duty  to 
consider  his  manner  and  language  used  at  the  time  he  sentenoe<f  the 
alleged  offenders.  By  this  we  can  better  judge  of  the  reasons,  the 
motives  of  Judge  Swayne,  and  whether  his  conduct  was  a  misbeha- 
vior in  office.  If  he  convicted  and  sentenced  these  men  merety' 
because  of  some  personal  grievance,  real  or  imaginary,  or  because  of 
some  pique  or  feeling  of  spite,  then  he  was  guilty  of  seriously  wroi^ 
conduct.  lie  did  use  harsh  language,  and  this  tends  to  show  his 
reason  and  motive  for  finding  them  guilty.  The  testimony  of  Davis 
and  Belden  on  this  point  is,  in  effect,  uncontradicted. 

Davis  said  (page  124  of  testimony) : 

E.  T.  Davis,  witness  for  the  complainant. 

Direct  examination  by  Judge  Liddon: 

Q.  What  is  your  name?— A.  E.  T.  Davis. 

Q.  Your  residence? — A.  Pensacola. 

Q.  What  is  your  profession? — A.  I  am  a  lawyer. 

Q.  How  long  have  you  resided  here? — A.  I  have  been  here  about  three  and  a  half 
years — I  think  it  is  about  that  long. 

Q.  Now,  you  have  heard  of  the  case  of  Florida  McGuire  v,  Blount,  Fisher,  et  al.— 
one  of  these  cases  was  discontinued,  according  to  the  testimony — did  you  have  any  con- 
nection with  it? — A.  The  one  that  was  discontinued  I  had  no  connection  with  except 
to  dismiss  the  case  Monday  morning. 

Q.  When  was  the  first  time  you  were  spoken  to  and  retained  in  that  case? — ^A.  On 
Sunday,  I  believe  it  was.  On  Satuday  1  was  called  over  to  Mr.  Pryor'e  store;  Jud^ 
Paquet  told  me  he  wanted  to  associate  me  with  him  in  a  case  against  Charlee  Swayne 
in  the  State  court;  tliey  employed  me  in  that  case.  The  other  case  I  had  no  connection 
with  until  Monday  morning;  on  Sundav  Judge  Paquet  telephoned  for  me  to  come  down, 
showed  me  a  t^elegram  he  had  received  from  some  of  his  family  in  New  Orleans;  some 
one  was  ill,  and  Gen.  Belden  was  very  feeble,  could  hardly  talk;  he  wanted  me  to 
present  the  motion.    I  had  it  signed  by  the  judge  and  filed  by  the  clerk. 

Q.  You  say  Judge  Paquet  was  called  away? — ^A.  Yes. 

Q.  He  was  out  of  town? — A.  Yes. 

Q.  Now,  in  what  capacity  were  you  in  that  case,  as  a  courtesy  to  Judge  Paquet?— 
A.  Yes,  sir. 

Q.  You  filed  the  motion  to  discontinue? — ^A.  Yes,  sir. 

Q.  That  was  your  first  and  only  connection  with  that  case? — ^A.  Yes. 

Q.  Then  you  were  connected  with  the  case  in  the  State  court?— A.  Yes.  They 
afterwards  employed  me  in  the  suit  which  was  tried  in  association  with  Judge  Paquet 
and  Gen.  JJeloen. 

Q.  Now,  speaking  of  these  contempt  proceedings,  you  had  been  employed  in  an 
ejectment  suit  or  in  the  United  States  court  before  tnat  time? — ^A.  No,  sir;  I  had  not 
been  employed. 
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Q.  All  the  eervice  you  had  rendered  was  to  discontinue  the  caae  as  a  courtesy  to 
Judge  Paquet? — ^A.  Yes. 

Q.  Now,  you  have  seen  the  record  of  this  contempt  proceeding? — ^A.  Yes.  Imme- 
diately upon  my  filing  the  motion,  the  court  stated  to  Mr.  Blount,  who  was  sitting  there 
on  that  side;  he  said  the  case  is  withdrawn.  Mr.  Blount  immediately  raised  up  and 
made  a  motion  to  punish  the  counsel  for  contempt;  upon  his  motion  the  court 
appointed  him  and  Mr.  Fisher  to  prepare  the  motion.  I  believe  he  said  it  should  be 
in  writing.  The  rule  was  served  next  morning,  to  show  cause  why  we  should  not  be 
punished  for  contempt.  We  filed  our  answer;  there  was  some  testimony.  He  sen- 
tenced us  to  pay  a  fine  of  f  100,  be  imprisoned  for  10  days  in  the  county  jail,  and  two 
years  disbarment.  Mr.  Blount  stepped  up  to  the  bench  and  said  sometliing;  I  under- 
stood him  to  say  he  could  not  disbar  in  a  proceeding  of  this  kind.  After  that  the 
penalty  of  disbarment  was  withdrawn  and  we  were  taken  to  prison. 

Q.  You  were  imprisoned? — A.  Yes;  I  got  Mr.  Tunison  to  represent  us  in  the  matter 
of  habeas  corpus.  He  took  it  up  before  Judge  Pardee.  At  that  time  we  had  some 
discussion  of  the  jurisdiction  of  Judge  Pardee,  and  Mr.  Tunison  said  he  had  looked 
the  matter  up,  and  would  carry  it  through  all  right.  Judge  Pardee  allowed  us  to  give 
bond.  The  case  was  set  for  hearing  in  New  Orleans,  I  think,  about  two  weeks  after- 
wards. We  went  down  there  for  the  hearing.  After  the  hearing  Judge  Pardee  with- 
held his  decision.  Later  on,  he  rendered  his  decision,  saying  he  had  no  jurisdiction, 
but  as  Judge  Swayne  had  exceeded  his  jurisdiction,  he  would  leave  it  to  our  prefer- 
ence, to  serve  out  the  time  in  jail  or  pay  the  fine.  To  get  the  matter  straight,  I  went 
down  and  paid  my  fine  and  Gen.  Belden  served  his  term  of  imprisonment. 

Q.  You?    He  was  actually  imprisoned? — A.  Yes. 

Q.  How  long? — A.  Three  days. 

Q.  What  service  did  you  say  was  rendered  by  Mr.  Tunison? — A.  Yes;  he  repre- 
sented us  as  counsel. 

Q.  Was  that  before  the  penalty  was  imposed  or  afterwards? — ^A.  Afterwards. 

Q.  Who  represented  you  in  the  habeas  corpus  proceedings? — ^A.  Mr.  Tunison.  He 
obtained  the  writ. 

Q.  Then  what  happened? — A.  A  few  days  after  Mr.  Tunison  came  back  I  found  a 
letter  on  my  desk  stating  that  he  had  abandoned  the  suit.  I  took  the  letter  to  him; 
asked  him  what  it  meant.  He  said  he  understood  there  was  gong  to  be  some  black 
linen  washed  over  this  thing.  He  said,  "Judge  Swayne  is  a  fnend  of  mine;  I  won't 
gq  back  on  him  for  anything." 

Q.  Did  he  return  you  the  fee? — ^A.  No,  sir. 

Q.  You  had  paid  the  fee? — A.  Yes;  I  had  paid  him  $100. 

Q.  He  refused  to  represent  you  and  did  not  give  you  back  your  money? — A.  No,  sir. 

Q.  At  the  time  of  imposing  this  sentence,  what  was  Judge  Swayne  s  manner? — ^A. 
Very  abusive. 

Q.  Can  you  state  what  he  said? — ^A.  I  don't  know  that  1  can  state  it  in  so  many 
words.  He  called  us  ignorant;  said  our  action  wa^a  stench  in  the  nostrils  of  the  peo- 
ple; and  a  good  many  other  things  1  can  not  repeat. 

Q.  His  manner  was  very  harsh  and  abusive? — A.  Extremely  so. 

Q.  Do  you  know  whether  Judge  Belden  paid  Mr.  Tunison  anything? — A.  It  was 
paid  together.  I  paid  Mr.  Tunison  |50,  and  I  afterwards  gave  him  a  check  for  $50. 
On  his  return  I  paid  him  $50. 

Q.  What  was  the  specific  contempt  he  said  you  were  guilty  of? — ^A.  He  said,  "You 
have  as  much  ri^ht  to  sue  me  as  anybody  else.  It  is  not  the  fact  of  your  suing  me, 
but  the  manner  m  which  it  was  brought. " 

Q.  He  did  not  claim  contempt  in  open  court? — ^A.  Not  a  bit.  The  suit  was  brought 
in  the  State  court.    The  answer  was,  he  had  no  jurisdiction  in  the  State  court. 

Q.  Did  he  claim  that  it  hindered  in  any  way  tie  ends  of  justice? — ^A.  He  did  not 
claim  that  from  the  bench. 

Q.  Did  he  claim  that  there  was  any  misbehavior  of  you  or  Judge  Belden  in  the 
presence  of  the  court? — ^A.  No,  sir. 

Q.  Nor  near  thereto — obstructing  the  administration  of  justice? — A.  No. 

Q.  You  say  he  did  not  object  to  being  sued :  but  it  was  the  method  in  which  you 
did  it? — ^A.  He  made  that  statement  from  the  oench. 

Q.  Did  you  make  any  reference  to  the  suit  in  the  State  court  at  the  time  you  dis- 
continued the  other  suit? — A.  No. 

Q.  Then  these  contempt  proceedings  were  begun  after  the  case  in  the  Federal 
court  was  discontinued? — A.  Yes;  immediately  after. 

Q.  Did  you  make  it  known  to  the  judge  that  you  had  no  connection  with  the  suit 
in  this  court? — ^A.  Yes. 

Q.  On  what  theory  did  he  punish  you? — A.  I  can't  say  what  theory. 

Q.  You  are  curious  to  find  out,  I  presume? — A.  Yes. 
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Belden  said  (p.  115  of  testimony) : 

Q.  What  is  your  name? — A.  Simeon  Belden. 

Q.  Where  do  you  live? — A.  In  the  State  of  Louisiana,  city  of  New  Orleans. 

Q,  What  is  your  business  or  profession? — A.  Attorney  at  law. 

Q.  Now,  you  have  lived  in  New  Orleans  how  long? — ^A.  I  am  a  native  of  LouiaiaDa; 
raided  in  the  city  of  New  Orleans  35  years. 

,  Q.  Have  you  ever  held  any  official  position  in  the  State  of  Louisiana? — ^A.  Well, 
one  or  two  only. 

Q.  What  are  they? — ^A.  I  was  a  member  of  the  house  of  representatives  there. 
After  that  I  was  attorney  general  of  the  State. 

Q.  What  are  you  in  politics? — A.  I  am  a  Republican  politically.  Always  have 
been  ever  since  we  have  had  a  party  in  our  State. 

Q.  In  the  State  of  Louisiana? — A.  Yes. 

Q.  Back  to  what  year? — A.  Before  the  death  of  Mr.  Lincoln. 

Q.  Have  you  had  any  business  in  Judge  Swavne*s  court  here? — A.  Yes;  I  have  had 
off  and  on  here,  at  long  intervals,  for  the  fast  18  years,  business  in  the  United 
S.tates  circuit  and  district  courts  here. 

Q.  Were  you  connected  with  the  case  of  Florida  McGuire  v.  Blount,  Fisher,  et  al.?-— 
A.  I  was  employed  to  assist  Judge  Paquet — Louis  Paquet — an  attorney  fironi  New 
Orleans. 

Q.  You  were  employed  to  assist  him? — A.  Yes;  he  being  an  heir  to  the  Gabrial  de 
Rivas  tract  of  land  in  the  eastern  portion  of  this  corporation,  Judge  Paquet  brought 
suit  in  equity;  then  we  brought  the  suit  referred  to;  it  developed  it  should  have  been 
a  suit  at  common  law;  we  then  instituted  suit  in  ejectment. 

Q.  Were  you  present  in  court  at  the  time  Mr.  Marsh  has  testified  about,  when 
Judge  Swayne  called  the  case? — A.  Yes. 

Q.  At  what  time  of  day  was  it  called? — A.  At  5,  or  perhaps  a  little  later,  Saturday 
afternoon. 

Q.  State  what  occurred  then. — A.  Well,  it  was  the  close,  at  that  moment,  of  the 
criminal  term  of  court,  and  he  had  supposed  at  least  a  day  would  be  fixed  for  the  trial 
of  the  civil  suit,  by  which  we  could  have  time  to  subpoena  our  witnesses,  but  objection 
was  made  to  the  continuance  longer  than  the  following  Monday  morning.  Sunday 
intervened,  which  left  us  without  an  opportunity  of  securing  our  witnesses,  and  we 
had  to  discontinue  the  case. 

Q.  How  many  witnesses  were  there? — A.  Forty  or  50. 

Q.  Upon  what  ground  did  the  court  refuse  to  set  it  for  any  certain  day? — ^A.  No; 
we  wanted  to  set  the  case  for  the  Thursday  following,  to  have  time  to  get  our  wit- 
nesses and  evidence  before  the  court,  but  he  declined,  and  ordered  us  to  be  prepared 
on  the  following  Monday  morning  at  10  o'clock.  Sunday  intervening,  forced  us  to 
discontinue  the  case  in  order  to  avoid  a  defeat. 

Q.  Do  you  know  anything  aboub»Judge  Swayne  or  his  familybecoming  interested 
in  the  lands  involved  in  this  litigation? — A.  Why,  yes;  the  Florida  McGuire  case 
against  Blount  et  al.  was  instituted  early  in  the  year  but  was  not  ready  for  trial  at  the 
spring  term.  During  the  summer  of  1902  the  rumor  was  general  through  the  tomn 
that  Judge  Swayne  had  purchased  lot  91. 

Q.  Lot  or  block? — A.  Well  it  is  a  block — some  call  it  a  lot — block  91  of  the  De  Ri\-as 
tract,  which  was  in  litigation  before  him  as  judge  of  the  circuit  court  here.  The 
rumors  were  so  definite  and  of  such  form  as  to  leave  no  doubt  in  the  minds  of  counsel 
of  the  purchase.  So,  the  19th  day  of  October,  Judge  Paquet  and  myself  addressed  a 
letter  to  Judge  Swayne  requesting  him  to  recuse  himself,  for  the  reason  I  have  just 
stated,  being  a  party  at  interest;  to  recuse  himself  and  notify  Judge  Pardee,  ao  he 
could  assign  a  disinterested  judge  at  the  November  term.  He  never  replied  to  the 
letter  at  all,  and  so  far  as  I  know  never  informed  Judge  Pardee,  the  circuit  judge,  oi 
the  circumstances  surrounding  himself  and  the  case.  The  November  term  I  vas 
sick — had  an  attack  of  facial  paralysis — but  our  clients  telegraphed  me  to  come  over, 
though  I  could  not  appear  before  the  court.  Later,  on  Uie  9th  or  11th,  he  replied  to 
our  communication,  m  which  he  declined  to  recuse  himself,  and  went  on  to  state  be 
had  not  purchased  the  land,  that  a  relative  of  his  had  purchased  the  block  of  ground  in 
Question,  and  that  he  had  got  hold  of  the  deed  and  returned  the  deed  to  the  vendor  of 
tJie  deed.  The  vendor  of  the  deed  was  C.  H.  Edgar,  a  party  defendant  in  the  suit  in 
Question,  and  he  being  a  party  defendant  made  Judge  Swayne  a  party  defendant 
tnrough  him,  as  we  supposed.  He  stated  that  the  deed  had  been  sent  on  to  this  rela- 
tive at  Guyencourt,  and  he  returned  it,  as  he  had  no  interest  whatever.  The  following 
day,  without  any  reference  to  the  case  whatever,  the  judge  called  up  this,  and  in  his 
statement  he  said :  ' '  The  relative  I  referred  to  yesterday,  or  the  day  before,  is  my  wife, " 
He  went  on  to  say  that  his  wife  had  paid  for  it  from  funds  from  tHe  estate  of  her  father 
in  Delaware. 
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Q.  He  said  she  had  paid  for  it  with  these  funds? — A.  Yes;  that  is  my  recollection. 
It  was  80  positive  that  she  had  purchased  it,  and  we  also  learned  that  a  suit  had  been 
brought  by  Watson  &  Co.  v.  Engar  for  commissions  due  them  by  Edgar;  the  records 
will  ^ow  it.  Now,  upon  that  w^  brought  suit  against  Judge  Charles  Swayne;  the  first 
thing  we  did  in  the  morning,  before  any  business  was  transacted,  was  to  discontinue 
the  suit.  In  the  meantime  Judge  Paq'uet  had  prepared  the  pleadings  to  eject  him 
from  that  property.  We  sued  him  as  Charles  Swayne,  but  I  was  brought  up  here  for 
contempt. 

Q.  Did  you  file  your  answer— purge  yourself? — A.  Yes;  there  were  three  of  us — 
Paquet,  Davis,  and  myself;  we  were  condemned  to  pay  a  fine  of  a  hundred  dollars, 
ten  days  in  the  county  jail,  and  disbarred  from  practicing  for  two  years  in  this 
district. 

Q.  Were  you  sentenced? — A.  Yes.  Mr.  Blount  told  him  he  could  not  impose  the 
sentence  of  disbarment — that  was  withdrawn.  That  left  the  sentence  of  fine  of  |100 
and  ten  days'  imprisonment.  From  that  I  took  habeas  corpus.  Mr.  Tuniaon  took  it 
to  Judge  Pardee,  and  he  decided  that  he  had  no  jurisdiction  in  the  matter  except  in 
so  far  as  Judge  Swayne  had  exceeded  his  authority  as  judge;  that  he  could  not  impose 
imprisonment  and  fine  both,  so  Judge  Pardee  left  it  discretionary  with  us  as  to 
whether  we  paid  the  fine  or  were  imprisoned,  having  no  jurisdiction  in  that.  So 
there  being  no  relief,  I,  in  my  paralyzed  condition,  served  out  my  time  in  the  county 
jail. 

Q.  You  said  you  filed  answer  purging  yourself  of  contempt? — A.  Oh,  no;  I  knew 
I  had  committed  no  offense,  and  I  did  not  apologize.  I  would  have  stayed  in  jail 
until  now  before  I  would  have  apologized. 

Q.  How  old  are  you? — A.  Seventy — nearly  71  years  old. 

Q.  When  was  that? — A.  In  December,  as  1  recollect. 

Q.  In  what  year? — A.  1901  or  1902 — the  record  will  show  the  date. 

Q.  Did  you  protest  against  the  jurisdiction  of  Judge  Swayne? — A.  We  had  thought 
8o;  that  was  my  opinion;  I  was  sick  at  the  time;  I  thought  he  should  have  been  sued, 
he  taking  the  place  of  Edgar,  who  was  a  defendant  in  the  suit,  but  I  think  it  was  gener- 
ally understood  that  it  was  doubtful  if  we  could  get  justice  for  the  heirs.  First,  we 
brought  it  to  see  if  he  had  bought  the  property,  to  proceed  to  find  conclusion  and  ascer- 
tain the  title.  But  these  contempt  proceedings  he  instituted — we  could  not  proceed 
without  going  to  jail. 

Q.  The  sentence  penalty  was  $100,  ten  days  in  the  county  jail,  and  two  years'  sus- 
pension from  the  practice  in  court  here? — A.  Yes;  the  suspension  from  practice  was 
revoked. 

Q.  Do  you  know  why? — A.  I  understood  that  it  was  suggested  by  counsel  here 
that  he  had  transcended  his  authority. 

Q.  Now,  I  will  ask  you  what  was  the  manner  of  Judge  Swayne  when  he  was  inflict- 
ing this  penalty? — A.  Well,  it  was  gross  and  offensive;  he  entered  into  a  slanderous 
attack  on  the  attorneys. 

Q.  Verv  slanderous? — A.  Yes. 

Q.  Tell  what  he  said? — A.  I  don't  recollect  his  words  exactly;  it  was  published  in 
the  newspapers  here. 

Q.  It  was  harsh  and  offensive? — A.  Very,  indeed. 

And  if  it  were  proper  for  us  to  consider  the  matters  de  hors  the 
record  or  outside  of  the  testimony  brought  here  by  the  committee, 
I  think  the  newspaper  accounts  of  the  conviction  of  Belden  and  Davis 
bT  Judge  Swayne,  which  accounts  were  read  by  the  gentleman  from 
Maine  [Mr.  Littlefield]  during  this  debate,  corroborate  Davis  and 
Belden  in  the  statement  that  Judge  Swayne  did  use  very  harsh  and 
insulting  language.  No  man  can  read  these  newspaper  articles  and 
conclude  that  the  judge,  in  sentencing  these  lawyers,  used  rhetorical 
boquets  or  flowers.  He  used  such  language  and  manner  toward 
them  as  was  wholly  unnecessary — ^harsh,  offensive,  and  vindictive — 
such  language  as  no  man  in  his  private  place  would  undertake  to  use 
toward  any  brave,  man,  such  as  is  my  friend  from  Maryland  [Mr. 
Wachter],  who  pays  me  the  compliment  of  listening  to  my  remarks. 
It  is  true  that  Judge  Swayne  says  that  the  language  was  not  un- 
necessarily harsh. 

Q.  You  used  no  harsh  language  in  imprisoning  them? 
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Judge  Swayne  says: 

A.  I  say  I  used  no  unnecessarily  harsh  language.  I  think  I  spoke  to  them  as  they 
deserved  to  be  spoken  to  by  a  judge  speaking  to  lawyers  under  those  ciicumstances. 
I  can  not  recall  my  words. 

Q.  You  say  it  was  not  unnecessarily  harsh? — A.  I  say  not  unnecessarily  haidi. 

Well,  let  us  say  reverently  God  forbid  that  we  should  know  what 
sort  of  language  Judge  Swayne  thinks  unnecessarily  harsh,  if  he 
thought  that  this  was  not  unnecessarily  harsh. 

Although  it  might  have  been  too  harsh,  I  generally  speak  to  a  prisoner  when  1 
sentence  him  as  I  think  he  deserves.  It  must  be  at  all  times  very  unpleasant  for  the 
prisoner,  there  is  no  question  about  that.    But  that  is  not  the  fault  of  tne  court. 

I  should  like  to  have  the  gentleman  from  Maine  [Mr.  Littlefield] 
interrupt  me  now,  because  he  is  my  biblical  authority.  I  believe  it 
is  said  somewhere  in  the  Scriptures  that  ''out  of  the  abundance  of  the 
heart  the  mouth  speaketh."  Now,  if  I  am  in  error  in  that  quotation, 
I  will  thank  our  tneologian  to  correct  me.     [Laughter.] 

Mr.  Littlefield.  If  the  gentleman  will  give  me  the  page  of  the 
Concordance  that  he  found  it  on,  I  will  look  it  up. 

Mr.  Palmer.  You  had  better  look  at  your  own  concordance. 

Mr.  Clayton.  And  then  there  is  another  quotation  that  "the  tree 
is  known  by  his  fruit."  [Laughter.]  I  Imow  that  is  right,  because 
I  once  quoted  it  to  a  distinguished  divine  and  he  said:  "You  are 
wrong;  you  used  the  masculine  gender."  I  said,  ''I  am  not  wrong." 
And  I  went  and  got  my  Bible  and  looked  it  up,  and  it  says,  "the  tree 
is  known  by  his  fruit."  You  laughed  too  soon  over  there.  You 
ought  to  study  the  Bible  a  little  more  and  laugh  less.  Imitate  mjr 
brother  from  Maine  [Mr.  Littlefield]  and  my  brother  from  Missouri 
[Mr.  Clark]  and  study  the  Bible  more  and  laugh  advisedly.  There  is 
more  wisdom  in  it  tlian  can  be  found  in  any  other  book. 

I  cite  as  my  law  in  this  case  the  decisions  that  I  have  read,  the 
Statutes  and  Constitution  of  the  United  States,  and  the  wisdom  of  the 
Bible,  and  assert  that  all  combine  to  support  the  contention  that 
Charles  Swayne  is  not  a  just  and  upright  judge. 

There  is  another  quotation:  "When  the  wicked  rule,  the  people 
mourn." 

The  people  of  Florida  have  mourned  while  this  man  has  ruled  all 
these  years.  They  have  mourned  and  forborne  until  patience  ceased 
to  be  a  virtue,  and  tliey  have  come  to  you,  gentlemen,  knowing  your 
political  complexion  and  knowing  the  political  coinplexion  of  the 
Senate,  conscious  of  the  fact  that  the  great  House  of  Representatives 
would  bury  out  of  sight  the  despicable  suggestion  of  partisanship  and 
would  vote  upon  this  question  according  to  the  law  and  the  facts. 
They  did  it  knowing  that  should  this  case  go  to  the  Senate  as  a  high 
court  of  impeachment  that  august  tribunal  would  do  justice  to  itself 
and  to  all  concerned  and  would  pass  upon  this  case  according  to  its 
facts  and  merits,  not  upon  newspaper  articles,  not  upon  suggestions 
made  outside,  but  in  the  light  of  tlie  law  and  the  evidence  given.  The 
majority  here  bring  you  sworn  testimony.  They  have  examined  it 
and  weighed  it.  They  bring  it  and  ask  you  to  predicate  these  im- 
peachment charges  upon  that  and  not  upon  newspaper  suggestions, 
and  they  are  confident  tliat  you  will  be  guided  by  the  testimony  and 
not  by  any  extraneous  suggestions  or  matters. 

Now,  for  the  benefit  of  some  of  our  brethren  who  are  not  lawyers — 
I  have  tried  to  be  one  for  some  years  myself — ^I  want  to  make  a  brief 
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suggestion  about  the  habeas  corpus  case  that  went  before  Judge 
Pardee.  That  went  off  purely  upon  the  question  of  jurisdiction. 
Whatever  the  court  may  have  said  m  the  opinion  which  has  been  read 
to  you,  other  than  as  to  the  mere  question  of  jurisdiction,  had  nothing 
to  do  with  the  decision  and  was  mere  dicta.  They  did  not  undertake 
to  go  into  the  merits  of  the  controversv.  It  is  an  anomaly  under  our 
free  institutions  in  this  country  that  there  is  one  sort,  contempt,  of  a 
case  in  one  tribunal,  the  judicial,  and  only  one  sort  of  a  case,  and  in 
only  one  sort  of  a  tribunal  where  there  is  no  power  to  review  on  the 
merits  the  conduct  of  the  man  making  the  decision.  That  is  in  a  direct 
and  what  is  called  a  "criminal  contempt"  proceeding  before  a  United 
States  judge,  where  jurisdiction  is  conceded.  The  courts  will  not  go 
into  the  merits  of  it.  If  they  find  that  the  court  below  had  jurisdic- 
tion according  to  the  facts  and  the  subject  matter  involved,  and  did 
not  exceed  his  jurisdiction,  they  will  not  disturb  the  findings  on  the 
facts.  The  poor  miscreant  who  suffers  by  the  unjust  judgment  of  a 
malevolent  or  vicious  judge  can  never  have  the  merits  of  his  case 
looked  into.  The  answer  is  that  it  is  a  contempt  proceeding,  sui 
generis,  and  the  appellate  court  will  not  inquire  mto  it.  They  say 
simply  that  the  judge  had  jurisdiction,  acted  within  it,  and  that  he 
found  the  facts  against  the  prisoner,  and  the  facts,  if  true,  as  the  court 
below  found  them,  which  is  assumed,  show  a  contempt,  and  we  will 
not  review  the  case  further. 

Let  me  quote  Rapalje  on  Contempts  (p.  198) : 

£ver}r  superior  court  of  record  being  at  common  law  the  sole  judge  of  contempts 
against  its  authority  and  dimity,  it  naturally  results  that  the  judgment  of  every  such 
court  in  cases  of  contempt  la  at  common  law  final  and  conclusive  and  not  reviewable 
by  any  other  tri'junal  (which  in  other  cases  would  lawfully  exercise  appellate  juris- 
diction), either  on  writ  of  error  or  appeal,  unless  specially  authorized  by  statute. 
Nor  can  such  decisions  le  reviewed  upon  certiorari,  except  in  a  few  States  where,  upon 
this  writ,  the  question  of  jurisdiction  maybe  looked  into;  which  question,  however,  is 
most  frequently  and  more  properly  raised  by  means  of  the  writ  of  hal  eas  corpus. 

In  Hunter  v.  State  there  is  a  dictum  to  the  effect  that  where  one  is  injured  by  such 
judgment  his  modes  of  redress  are  (1)  by  hat  eas  corpus,  in  which  a  void  commitment 
for  contempt  will  be  disregarded  and  the  party  discharged  from  custody;  (2)  by  im- 
peachment of  the  judges  wrongfully  exercising  the  power;  (3)  perhaps  by  civil  suit 
against  those  inflicting  the  wrong. 

In  California  it  has  neen  held  that  an  appeal  will  lie  from  an  order  putting  a  party 
in  contempt.  But  as  a  general  rule  an  interlocutory  order  in  these  proceedings  is  not 
appealable,  such  an  order  being  merely  intended  to  bring  the  party  before  die  court. 
In.  Connecticut  an  adjudication  of  contempt  by  a  court  of  competent  jurisdiction, 
where  the  proceeding  is  according  to  the  common  law  practice,  is  final,  and  can  not  be 
reviewed  by  a  court  of  error.  But  when  the  question  of  contempt  is  tried  upon  an 
issue  of  law  tendered  by  the  party  moving  in  the  proceeding,  and  decided  upon  such 
an  issue,  the  decision  must  I  e  regarded  as  a  judgment  upon  which  a  writ  of  error  may 
he  brought.  In  Maine  a  review  may  \  e  had  upon  exceptions.  In  Michigan  an  appeal 
will  lie  from  an  order  punishing  a  party  for  a  contempt  for  vdolating  an  injunction; 
for  such  an  order  is  final.  In  Minnesota  it  is  held  tnat  fraud  of  the  defendant  in 
disposing  of  a  trust  fund  can  not  le  reached  and  punished  l>y  proceedings  for  con- 
tempt in  not  oh  eying  the  order  to  pay  it  over  to  the  receiver.  Such  proceedings  can 
only  extend  to  punishing  the  defendant  for  contumaciously  refusing  to  oVey  the 
order.  Therefore  an  appeal  lies  from  an  order  committing  the  defendant  for  such 
contempt. 

In  Nebraska  a  judgment  for  contempt  may  I  e  reviewed  on  error  in  the  supreme 
court  in  the  same  manner  as  in  criminal  ca^es.  In  New  York  and  several  other  States 
final  orders  punishing  a  party  in  remedial  proceedings  for  contempt,  e.  g.,  orders 
imposing  a  fine  in  the  nature  of  an  indemnity  to  a  party  suffering  injury  by  reason  of 
the  allied  contempt,  are  appealable.  Ana  in  several  States  final  orders  or  judg- 
ments in  proceedings  for  crminal  contempts  are  also  appealable.  In  New  York  an 
order  of  the  general  term  of  the  supreme  court  reversing  an  order  of  the  special  term, 
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which  adjudged  a  person  guilty  of  criminal  contenlpt  of  court  in  obcitructing  the 
execution  of  a  warrant  for  arreet  on  a  chai^  of  crime,  is  not  reviewal  le  by  the  court  of 
appeals.     Otherwise,  of  an  order  adjudging  a  person  guilty  of  criminal'  contempt  in 
violating  an  order  granted  in  a  civil  action,  as  it  is  a  civil  special  proceeding  within 
Code  of  Civil  Procedure,  sections  1356,  1357.    Where  proceedings  have  been  com- 
menced after  Septem>  er  1,  1880,  to  punish  for  contempt  in  not  complying  with  a 
surrogate's  decree  made  before  September  1.  1880,  requiring  the  payment  of  a  mm 
of  money,  such  proceedings,  not  Veing  a  continuance  of  the  original  proceeding:^,  are 
suliject  to  review  on  appeal.     In  North  Carolina,  where  a  judge  of  the  superior  court 
orders  the  costs  in  a  case  to  le  taxed  against  the  counsel  as  a  punishment  for  contempt 
for  negligence  occurring  in  another  court  at  a  previous  time  an  appeal  lieei.    And 
where,  at  the  instance  of  a  party  litigant,  judgment  of  imprisonment  is  rendered 
against  the  adverse  party  for  a  contempt  in  wilfully  diso^  eying  an  order  of  court,  the 
party  aggrieved  is  entitled  to  an  appeal.     In  Tennejeee  the  supreme  court  is  declared 
to  have  jurifKliction  to  revise  the  action  of  the  chancery  court  in  cases  of  contempt  for 
violation  of  orders  and  process  of  the  latter  tribunal.     In  Vir^nia  it  is  held  tnat  a 
judgment  of  a  court  imposing  a  fme  upon  an  attorney  for  aiding  ms  client  in  obstructing 
the  execution  of  a  decree  of  such  court  is  appealable.     But  it  is  also  held  in  that  State 
that  a  contempt  of  court  is  in  the  nature  of  a  criminal  offense,  and  the  proceeding  for 
its  punishment  is  in  the  nature  of  a  criminal  proceeding.    The  judgment  in  such  & 
proceeding  can  be  rev-iewed  l.y  a  superior  tribunal  only  by  writ  of  error,  and  not  always 
in  that  way. 

And  further,  note  this: 

The  Supreme  Court  of  the  United  States  have  decided  that  proceeding  in  the  court 
below  for  contempt  of  court  is  not  reviewable  on  appeal  or  writ  of  error.  (Haves  r. 
Fisher,  12  Otto,  U.  S.,  121;  Ex  parte  Kearney,  7  Wheat.,  U.  S.,  38;  New  Orleans  r. 
Steamship  Co.,  20  Wall.,  U.  S.,  387.) 

What  is  the  remedy?  It  is  impeachment  where  the  judge  know- 
ingly and  unlawfully  adjudges  a  person  guilty  of  a  contempt  of  court 
and  in  such  wrongful  case  imposes  fine  and  imprisonment.  The 
object  is  to  remove  the  judge  wlio  would  be  guilty  of  such  conduct, 
so  that  he  may  not  offend  again  and  so  that  tlie  punishment  in  his 
case  may  be  an  example  to  deter  others  from  a  like  offending. 

Now,  on  the  habeas  corpus  proceedings  by  Belden  and  by  Davis 
the  sentence  imposed  by  Judge  Swayne  was  modified  to  the  extent 
that  they  were  allowed  to  take  punishment  in  the  alternative,  the 
statute  being  in  the  alternative.  It  is  strange  that  Judge  Swayne 
and  Mr.  Blount  should  have  been  so  hasty  in  tasing  away  the  personal 
liberty  of  these  men  and  rushing  them  into  jail  that  they  seem  not  to 
have  stopped  to  read  the  statute  of  1831.  They  seemed  not  to  have 
stopped  to  consider  what  the  Supreme  Court  has  uniformly  held  from 
the  Kobinson  case  down.  They  seem  not  to  have  proceeded  orderly, 
roperly,  legally,  understandingly,  but  they  seem  to  have  proceeded 
arshly,  hastily,  and  vindictively;  they  were  both  doubtless  boiling 
with  indignation. 

Blount  savs  that  the  case  had  been  tried  11  times  before,  and  I  tak? 
it  that  Blount  had  become  irritated  over  it,  and  Judge  Swayne  seems 
to  have  angered.  They  acted  hastily  and  without  due  consideration 
and  deprived  these  men  of  their  liberty  unjustly.  A  sentence  was 
pronounced  which  was  not  authorized  by  law — two  years'  /iisbar- 
ment.  Why,  any  man  that  had  looked  at  the  statute — any  tyro — 
would  have  said  that  not  only  was  disbarment  not  authorized,  but 
that  fine  and  imprisonment  both  could  not  be  imposed.  Blount. 
apparently  witliout  having  scrutinized  the  statute,  suggested  that 
the  disbarment  was  without  authority  in  such  proceedings.  If  he 
had  examined  the  statute,  or  if  the  judge  had  done  so,  the  lack  of 
power  to  inflict  the  double  punishment — fine  and  imprisonment — 
would  have  been  manifest.     But  the  statute  was  not  examined,     "nie 
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judge  soomed  to  have  been  ignorantly  or  knowinrfy  willing  to  tram- 
ple the  law  and  the  rights  of  these  defendants  under  foot. 

A  judge  not  only  ought  to  be  the  personification  of  integrity,  of 
honor,  of  uprightness,  but  he  ought  to  bv^  an  example  of  calmness,  of 
patience;  a  man  exhibiting  a  love  of  justice.  He  should  be  such  a 
man,  wlien  he  comes  to  try  the  rights  of  his  fellow  men,  as  to  be  with- 
out passion,  without  emotion,  without  irritation.  He  ought  to  try 
the  accused  as  if  it  was  the  law  that  had  been  offended,  not  he  him- 
self, not  a  m^re  personal  grievance  to  be  considered,  but  an  offense 
against  the  majesty  of  the  law.  He  ought  to  carry  the  idea  in  his 
mind  that  is  embraced  when  we  typify  justice  as  a  blind  goddess 
holding  the  scales,  blind  to  extraneous  matters,  blind  to  all  improper 
things,  and  holding  a  steady  hand,  unswerved  by  the  vibrations  of 
human  passion,  so  that  justice  may  be  administered  according  to 
his  best  jiftigmsnt,  uninfluenced  by  malevolence.     [Applause.] 

Now,  I  have  stated  the  connection  of  Belden  and  David  with  this 
matter.  I  want  now  to  refer  briefly  to  the  statute  of  1831.  We  have 
heard  it  stated  here  during  the  debate  as  to  the  origin  of  this  statute. 
At  the  conclusion  of  Judge  Peck's  trial  in  1831  the  old  statute  was 
deemed  not  satisfactory  by  Congress,  and  a  bill  was  framed  and 
introduced,  I  believe,  bv  Mr.  Draper,  but  reported  by  Mr.  Buchanan, 
and  it  is  published  in  the  bound  volume  of  the  Peck  trial.  This  act 
is  embodied  in  sections  725  and  5399  of  the  Revised  Statutes.  This 
is  the  original  act: 

Sec.  1.  That  the  power  of  the  several  courts  of  the  United  States  to  issue  attach- 
mentfl  and  infiict  summary  punishment  for  contempts  of  court  shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehavior  of  any  person  or  persons  in  the  presence 
of  the  said  courts,  or  so  near  thereto  as  to  obstnict  the  administration  of  justice,  the 
mifibehavior  of  any  of  the  officers  of  the  said  courts  in  the  official  transactions,  and  the 
disobedience  or  resistance  by  any  officer  of  the  said  courts,  party,  juror,  witness,  or 
any  other  person  or  persons,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts. 

Sec.  2.  That  if  any  person  or  persons  shall  corruptly,  or  by  threats  or  force,  endeavor 
to  influence,  intimidate,  or  impede  any  juror,  witness,  or  officer,  in  any  court  of  the 
United  States,  in  the  discharge  of  his  duty,  or  shall,  corruptly,  or  by  threats  or  force, 
obetnict,  or  impede,  or  endeavor  to  obstruct  or  impede  the  due  administration  of 
justice  therein,  every  person  or  persons,  so  offending,  shall  be  liable  to  prosecution 
therefor,  by  indictment,  and  shall,  on  conviction  thereof,  be  punished  ny  fine  not 
exceeding  five  hundred  dollars  or  by  imprisoiunent  not  exceeaing  three  months,  or 
both,  according  to  the  nature  and  aggravation  of  the  offense. 

It  was  to  meet  wrongs  that  had  been  done  in  the  Peck  case;  it  was 
to  abridge  the  power  of  judges  in  the  matter  of  contempts.  It 
defines  and  limits  the  power  of  the  United  States  circuit  and  district 
courts  to  punish  for  contempt.  It  had  been  contended,  as  in  the 
Peck  case,  before  the  passage  of  this  act  that  these  courts  had  the 
almost  unlimited  power  of  the  English  or  State  courts  in  contempts. 
Therefore  this  restrictive  statute  was  enacted. 

The  Supreme  Court,  in  Ex  parte  Robinson  (19  Wall.),  says  that  it 
limits  the  power  of  the  judges  and  that  Congress  had  the  right  to 
impose  this  restriction  on  the  circuit  and  district  courts,  but  leaves 
it  a  query  as  to  whether  Congress  could  so  limit  the  power  of  the 
Supreme  Court  of  the  United  States,  that  having  been  created  by  the 
Constitution,  the  other  courts  having  been  created  by  Congress. 

That  is  upon  the  theory  that  what  Congress  had  created  could  be 
regulated  and  controlled  by  Congress,  but  that  the  Supreme  Court, 
bemg  of  equal  constitutional  rank  wdth  Congress,  created  by  the 
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Constitution  just  as  Congress  was,  can  not  have  its  authority  abridged 
by  Congress.  But  I  wul  not  stop  to  discuss  this  query,  as  it  has 
nothing  to  do  with  this  case. 

Now,  section  1  of  this  act  of  1831  is  found  in  the  Revised  Statutes 
(sec.  725),  as  follows: 

Sec.  725.  The  said  courts  shall  have  power  to  impose  and  administer  all  necessary 
oaths  and  to  punish ,  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  contempts  of 
their  authonty:  Provided,  That  such  j)ower  to  punish  contempts  shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehavior  of  any  person  in  their  presence  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice,  the  misbehavior  of  any  of 
the  officers  of  said  courts  in  their  official  transactions,  and  the  disobedience  or  resist- 
ance by  any  such  officer,  or  by  any  party,  juror,  witness,  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command  of  the  said  courts. 

Now,  take  the  case  of  Davis.  Of  what  particular  act  or  offense 
was  he  held  guilty?  In  a  habeas  corpus  proceeding  and  elsewhere, 
the  testimony  shows,  Judge  Swayne  held  that  Davis  had  been  guilty 
of  contempt  of  court  on  account  of  some  act  committed  by  Davis 
in  his  official  capacity  as  an  attorney  of  the  court.  Let  me  repeat 
that.  The  contention  was  that  Davis  was  guilty  of  contempt  of 
court  because  he  had  violated  his  official  duty  as  attorney  toward 
the  court  in  an  official  transaction.  Now,  let  us  see.  He  had  not 
been  an  attorney  of  record  in  the  Florida  McGuire  case.  He  had  not 
been  in  court  when  Judge  Swayne  made  his  disclaimer.  He  had  no 
connection  with  the  Florida  McGuire  siut  at  all,  except  to  dismiss 
it  on  Monday  morning.  He  had  no  official  conduct  as  an  attorney 
in  Judge  Swayne's  court  in  regard  to  this  case,  except  in  one  particular, 
and  that  is  to  take  a  respectful  order  of  dismissal.  That  is  all  that 
Davis  had  to  do  with  this  case.  That  is  the  only  thing  as  an  attorney 
that  he  did  in  the  Florida  McGuire  case  or  in  Swayne's  court  or  in  any 
case  or  matter  therein.  Then,  in  Ms  official  transactions  as  an  attor- 
ney of  Judge  Swayne's  court,  tell  me  where  and  how  and  when  he 
was  guilty  of  any  official  misconduct.  It  will  not  do  to  defend  Judge 
Swayne  on  the  plea  of  offended  dignity.  It  will  not  do  to  defend 
himi  upon  the  idea  that  a  newspaper  publication  had  been  made. 
Judge  Swayne  dared  not  predicate  nis  decision  in  this  case  upon  the 
idea  that  the  press  had  no  right  to  publish  the  account  or  story  that 
gave  him  umbrage.  Doubtless  he  knew  the  error  of  Judge  Peclc  in  a 
similar  instance.  Besides,  what  Davis  may  or  may  not  have  printed 
in  a  newspaper — and  the  evidence  shows  that  Paquet  wrote  that  and 
not  Davis — it  was  not  done  in  his  capacity  as  an  attorney.  That  was 
not  a  misbehavior  of  an  officer  in  an  official  transaction.  It  was 
unofficial.  It  was  not  in  his  capacity  as  an  attorney  of  Judge 
Swayne's  court. 

Hiow  can  it  be  said  that  Davis's  conduct  made  him  guiltv  of  any 
wrongdoing  in  his  official  capacity  in  Judge  Swayne's  court?  Judge 
Swayne  said  in  his  statement  that  they  had  a  right  to  sue  him.  Of 
course  they  had  a  right  to  sue  him,  but  he  objected  to  the  manner  of 
suing  him.  Now,  I  desire  to  submit  this  proposition  to  any  lawyer: 
If  Davis  had  the  right  to  bring  that  suit,  how  could  he  commit  a 
wrong  in  bringing  it  at  the  nighttime  or  at  the  noonday  ?  If  he  had 
the  right  to  institute  that  suit,  how  does  the  fact  that  he  brought  it 
at  8  o  clock  at  night — and  the  testimony  shows  that  Paquet  prepared 
all  the  papers — alter  the  case  ?  Suppose  he  had  the  right  to  oring 
the  suit,  as  Judge  Swayne  said  he  haa,  and  that  he  had  waited  until 
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Monday,  would  it  have  been  wrong  ?  Or  if  he  had  brought  it  in  the 
noonday  of  Saturday,  would  it  have  been  wrong  ? 

No,  gentlemen;  the  fact  is  that  Judge  Swayne's  bosom  was  filled 
with  unjudicial  feeling  and  wrath  on  Monday  morning  on  account 
of  that  publication.  He  dared  not  punish  them  for  the  newspaper 
publication.  He  knew  he  could  not  uphold  that.  He  knew  he  would 
06  on  dangerous  ground,  so  he  adjudged  them  guilty  in  general  and 
unspecified  terms  of  contempt  of  court,  Wliat  did  Davis  do  that 
was  a  contempt  of  court  ?  It  did  not  consist  in  his  bringing  the  suit. 
It  could  not  have  been  in  printing  the  newspaper  article,  because 
Judge  Swayne  did  not  predicate  his  judgment  upon  that.  Then, 
tell  me  where  and  how  in  his  official  capacity  Mr.  Davis  was  guilty 
of  contempt  of  court.  He  brought  the  suit  in  a  State  court.  The 
publication  was  in  a  newspaper  and  written  by  Paquet. 

Let  me  quote  again  from  the  statute: 

That  the  power  of  the  several  courts  of  the  United  States  to  issue  attachments  and 
inflict  summary  punishments  for  contempts  of  court  shidl  not  be  construed  to  extend 
to  any  cases  except  the  misbehavior  of  any  person  or  persons  in  the  presence  of  the 
said  courts,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  the  mis- 
behavior of  any  of  the  officers  of  the  said  courts  in  their  official  transactions,  etc. 

It  was  not  done  in  the  presence  of  the  court.  It  was  not  done  so 
near  thereto  as  to  obstruct  the  administration  of  justice.  Mr.  Blount, 
Judge  Swayne's  friend,  in  his  testimony  says  that  the  bringing  of  the 
suit  would  not  have  hindered  Judge  Swayne  from  trying  the  McGuu'e 
case.  It  could  not  have  obstructed  him.  But  it  was  some  sort  of 
indignity,  more  imaginary  than  real,  that  actuated  the  judge.  Now, 
let  us  examine  a  little  more  into  that  matter.  How  did  Davis,  in  his 
official  transactions  as  an  attorney  of  Judge  Swayne's  court,  commit 
an  offense  ?    Ijet  me  refer  again  to  the  statute: 

That  the  power  of  the  several  courts  of  the  United  States  *  *  »  ehall  not  be 
construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  or  persons 
in  the  presence  of  the  said  courts    *    *    *    in  their  official  transactions,  etc. 

Now,  that  means  the  official  transactions  of  a  receiver  in  a  case, 
of  a  master  in  a  case,  of  a  clerk  in  his  business  as  clerk,  of  an  attorney 
in  his  conduct  in  some  case  in  a  court,  and  misbehavior  by  the  mar- 
shal, etc.  I  am  not  now  considering  that  part  of  the  section  which 
refers  to  the  misbehavior  in  the  presence  of  the  court,  for  there  is  no 
contention  here  that  it  was  in  the  presence,  actual  or  constructive, 
of  the  court,  and  it  was  not  so  near  thereto  as  to  obstruct  the  admin- 
istration of  justice,  but  that  it  was  the  misbehavior  of  an  attorney 
in  his  official  capacity  in  that  court.  Tell  us  where,  when,  and  how 
that  occurred. 

Mr.  Speaker,  I  had  intended  to  say  something  about  the  O'Neal 
contempt  case.  That  is  the  other  question  involved  in  this  matter. 
But  I  have  already  consumed  more  time  than  I  intended  to  take  and 
I  shall  therefore  have  to  leave  that  part  of  the  subject  for  others  to 
discuss,  contenting  noyself  with  saying  that  if  O'Neal  was  liable  to 
any  punishment  by  Judge  Swayne's  court  he  was  liable  by  indict- 
ment under  the  second  section  of  the  act  of  1831,  embodied  in  sec- 
tion 5399  of  the  Revised  Statutes,  being  the  second  section  of  the  act 
of  1831  and  intended  to  cover  such  cases.  I  have  read  it  in  your 
hearing.  And  that  if  O'Neal  committed  any  offense  he  could  nave 
been  tried  under  an  indictment  and  not  otherwise. 
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And  I  want  to  say  right  here  and  now  to  this  House  that  if  the 
gentleman  from  Maine  has  been  zealous,  or  if  I  have  been  zealous, 
that  zeal  comes  from  the  fact  that  we  entertain  certain  convictions 
as  to  what  should  be  done  in  this  case.  It  does  not  come  from  rfnv 
spirit  or  desire  on  the  part  of  either  to  appear  as  an  advocate  oil 
either  side  of  this  controversy  We  want  justice  done.  Your  com- 
mittee, whom  you  instructed  to  bring  in  articles  after  you  had  voted 
with  practical  unanimity  to  order  impeachment  of  this  judge,  has 
brought  in  these  charges  and  the  evidence  to  sustain  these  char^. 
and  your  committee  is  of  opinion  that  if  these  articles  are  adopted  by 
this  House  that  relevant  evidence  can  be  introduced  under  them, 
and  that  the  true  character  and  picture  and  representation  of  Judge 
Swayne  and  his  misbehavior  in  office  can  be  presented  to  the  Senate. 
They  can  judge  him  as  he  was  and  as  he  is.  That  is  the  only  power 
that  can  judge  of  him.     The  people  judge  us  by  what  we  do  and  say. 

Let  the  Senate  take  this  record,  let  the  Senate  hear  all  the  testi- 
mony— because  the  case  will  be  tried  de  novo — let  them  examine 
the  witnesses,  and  let  them  pass  upon  it.  We  have  brought  here 
charges  which  we  think  can  be  sustamed.  We  have  oflfered  evidence 
which  we  think  warrants  that  conclusion,  and  I  ask  this  House  to 
exercise  its  impartial  judgment,  listening  to  the  appeal  of  no  man. 
I  would"  not  be  vain  enough  to  suggest  that  any  Member  of  this  House 
would  upon  any  feeble  persuasion  of  mine  cast  any  vote  contraiy 
to  his  convictions  The  gentleman  from  Maine  was  careful  to  di^ 
claim  that  he  would  advise  any  man  how  he  should  vote  on  these 
articles.  I  am  not  vain  enough  to  imagine  I  could  advise  any  man 
how  he  should  vote.  I  trust,  gentlemen,  the  rest  of  this  debate  mav 
be  continued  on  the  high  plane  upon  which  it  has  been  pitched,  an3 
that  this  House  and  the  Senate  of  the  United  States  may  reach  a 
just  and  fair  conclusion      [Applause.] 

Mr.  Palmer.  Mr  Speaker,  how  does  the  time  stand  now? 

The  Speaker  pro  tempore  (Mr.  Powers  of  Maine).  The  Chair  will 

five  it  to  the  gentleman  from  Pennsylvania  in  a  moment.  Seven 
ours  and  eight  minutes  have  been  consumed  by  your  side,  and  upon 
the  other  side,  6  hours  and  45  minutes.  You  have  consumed  23 
minutes  more  than  the  other  side. 

Mr  Palmer.  Will  the  gentleman  from  California  use  some  of  his 
time  now. 

Mr.  LiTTLEFiELD  The  gentleman  from  California  is  out,  but  he 
told  me  the  understanding  was  you  were  to  use  time  enough  to 
even  up 

Mr.  Palmer.  We  have  evened  up  and  mote  too 

Mr.  LiTTLEFiELD.  I  do  not  know  how  that  may  be.  I  think  that 
he  had  a  misapprehension  about  it,  because  I  got  the  impression  from 
him  that  you  were  to  occupy  perhaps  all  of  the  afternoon. 

Mr  Grosvenor.  The  gentleman  from  California  told  me  the  gentle- 
man from  Texas  [Mr.  Henry]  would  go  on. 

Mr.  Henry  of  Texas.  I  suggest  that  Mr.  Gillett  is  coming;  he  was 
up  in  the  gallery,  and  he  is  coming  now. 

The  Speaker  pro  tempore.  The  Chair  would  say  to  the  gentlemu 
from  Pennsylvania  that  upon  going  over  the  time  again  the  Obair 
has  been  informed  that  the  majority  has  been  charged  wi<ii  1 
hour  too  much;  that  the  amount  the  majority  has  consumed  is  6 
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hours  and  8  minutes  and  the  other  side  6  hours  and  45  minutes,  so 
that  the  majority  has  38  minutes  more. 

Mr.  LiTTLBFiELD.  That  the  majority  has  38  minutes  more  ? 

The  Speaker  pro  tempore.  That  the  minority  has  consumed  38 
minutes  more. 

Mr.  Palmer.  I  now  yield  to  the  gentleman  from  Georgia  [Mr. 
Brantley]  one  hour. 

Mr.  Brantley.  Mr.  Speaker,  I  ask  the  indulgence  of  the  House 
while,  as  briefly  as  I  can,  I  present  some  of  the  legal  phases  of  this 
case  as  they  occur  to  me.  I  feel,  Mr.  Speaker,  although  I  am  per- 
fectly willing  to  concede  that  I  may  be  mistaken  in  it.  that  as  a  mem- 
ber of  the  committee  having  in  charge  this  matter,  ana  having  devoted 
some  time  and  given  some  thought  and  consideration  to  it,  I  should 
make  to  the  House  mv  contribution,  however  small  it  may  be,  to 
ihis  discussion.  I  shall  not  attempt  to  discuss  this  case  in  its  en- 
tirety— ^my  time  is  too  Umited  to  do  that.  I  shall  not  attempt  to 
go  into  detail  as  to  all  the  various  specifications,  but  I  wish  to  state 
m  the  outset  that  I  indorse  the  report  of  the  majority  of  the  com- 
mittee. I  believe  that  Judge  Swayne  should  be  impeached  upon  each 
and  every  specification  set  forth  by  the  majority  of  the  committee. 

As  I  understand  the  situation,  the  House  on  December  13  last 
passed  this  resolution: 

Resolved,  That  Charles  Swayne,  judge  of  the  district  court  in  and  for  the  northern 
district  of  Florida,  be  impeached  of  high  crimes  and  misdemeanors. 

The  Senate  was  notified  of  this  action  and  a  committee  was  appointed 
to  prepare  articles  of  impeachment,  so  that  all  that  remains  to  oe  done 
by  the  House  is  to  agree  upon  these  articles.  Shall  we  present  to 
the  Senate  in  this  case  a  complete  picture  of  Judge  Swayne  ?  Shall 
we  present  him  to  the  Senate  for  his  judicial  acts  and  judicial  con- 
duct, or  shall  we  limit  our  presentation  to  the  mere  ministerial  act 
upon  his  part  in  falsely  certifying  his  accounts  ? 

This  charge  of  false  certification  only  came  into  the  record  a  few 
weeks  ago.  It  is  not  the  thing  that  provoked  the  hostility  and 
aroused  the  people  of  Florida.  They  did  not  complain  of  it,  for  they 
knew  not  of  it,  but  they  have  complained  and  do  complain  of  his 
judicial  acts  and  his  judicial  conduct,  and  it  seems  to  me,  upon  the 
record  as  it  is  here  made,  that  this  House  can  not  afford  by  simply 
voting  for  one  specification — to  wit,  that  of  a  false  certification  of 
his  accounts — to  thereby  indorse  all  the  judicial  acts  and  conduct 
of  Judge  Swayne  about  which  complaint  has  been  made. 

I  know  that  it  is  a  serious  matter  to  impeach  a  iudge,  but  in  my 
judgment  it  is  a  more  serious  matter  to  contmue  in  office  an  unworthy, 
unjust,  and  corrupt  judge.  If  we  will  turn  to  the  Constitution,  we 
find  that  the  purpose  of  an  impeachment  is  not  to  punish  anybody. 
The  purpose  of  an  impeachment  is  to  protect  the  people,  and  the  pun- 
ishment that  falls,  in  the  shame  ana  humiliation  to  the  officer  im- 
peached, is  but  an  incident  to  and  is  not  the  purpose  of  the  impeach- 
ment. 

The  framers  of  our  Constitution  were  zealous  for  the  independence 
of  the  judiciary,  and  so  they  deemed  it  advisable  to  make  the  term  of 
office  long,  but  they  did  not  make  it  for  life;  they  made  it  during 
good  behavior.  The  framers  were  zealous  in  many  ways  for  protect- 
mg  the  judiciary,  and  so  they  provided  not  only  for  long  terms  but 
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Srovided  also  that  the  compensation  of  our  judges  should  not  be 
iminished  during  their  contmuance  in  office.  They  did  not  provide 
that  it  should  not  be  increased.  Their  intention  was  that  a  hostile 
legislature  should  never  punish  a  judge  by  reducing  his  salary  for 
some  opinion  that  he  had  rendered.  But  zealous  as  these  men  were 
for  the  independence  of  the  judiciary,  they  were  equally  as  zealous 
for  the  protection  of  the  liberties  of  the  people.  Ancf  while  they 
threw  these  safeguards  around  the  judiciary,  thev  were  careful  to 
provide  that  the  tenure  of  office  of  a  judge  should  be  only  during 
good  behavior,  and,  then,  to  provide  that  any  civil  officer  might  be 
impeached  and  removed  from  office  for  treason,  bribery,  or  other 
hi^n  crimes  and  misdemeanors. 

Mr.  Speaker,  the  only  provision  in  the  Constitution  of  the  United 
States  for  the  removal  of  a  judge  is  the  provision  for  impeachment. 
Many  of  the  States,  perhapjs  a  majority  of  them,  have  provisions  for 
removing  an  unjust  judge  in  other  ways  than  by  impeachment;  but 
the  framers  of  the  Constitution  of  the  United  States  provided  no 
other  way  for  removing  an  unjust  judge  than  by  impeachment.  It 
seems  to  me,  therefore,  that  it  would  be  a  waste  of  words  and  a  waste 
of  time  to  undertake  to  demonstrate  that  the  term  '^high  crimes  and 
misdemeanors,"  as  used  in  the  Constitution,  comprise  and  include, 
broadly  speaking,  everything  that  is  not  good  behavior  upon  the 
part  of  a  judge. 

The  term  of  a  judge,  as  fixed  by  the  Constitution,  is  during  good 
behavior.  The  moment  the  good,  behavior  ceases,  under  the  veiy 
letter  of  the  Constitution,  the  term  of  office  expires,  and  the  Consti- 
tution provides,  by  impeachment,  that  the  term  of  office  shall  be 
declared  at  an  end  and  the  incumbent  removed.  Many  authorities 
could  be  cited  to  sustain  these  propositions,  but  I  will  not  detain  the 
House  long  enough  to  cite  more  than  a  few  of  them. 

Article  II,  section  4,  of  the  Constitution  provides: 

The  President,  Vice  President,  and  all  civil  officers  of  the  United  States  shall  be 
removed  from  office  on  impeachment  for  and  conviction  of  treason,  bribery,  or  other 
high  crimes  and  misdemeanors. 

Article  I,  section  3,  provides: 

The  judges,  both  of  the  superior  and  inferior  courts,  shall  hold  their  offices  dunn^ 
good  behavior^  and  shall  at  stated  times  receive  for  their  services  compensation  whidi 
shall  not  be  diminished  during  their  continuance  in  office. 

Article  I,  section  3,  provides: 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from 
office  and  disqualification  to  hold  and  enjov  anv  office  of  honor,  trust,  or  profit  under 
the  United  States;  but  the  party  convicted  shall,  nevertheless,  be  liable  and  subject 
to  indictment,  trial,  judgment,  and  punishment  according  to  law. 

In  the  writings  and  speeches  of  Samuel  J.  Tilden,  volume  1,  page 
474,  this  language  occurs : 

Impeachment,  as  it  exists  in  the  United  States,  under  the  Federal  CoDstitudoii 
and  State  constitutions,  is  a  proceeding  for  the  removal  from  public  office  of  a  public 
officer,  if  cause  therefor  is  found  to  exist.  Its  object  is  not  ty)uni8h  the  individual* 
but  to  protect  the  people.  Even  a  disqualification  to  hold  office,  if  it  be  superadded 
to  the  removal,  is  more  preventive  than  penal. 

And  on  page  480  we  find  this: 

Any  conduct  in  a  judicial  office  which  de^des  it  in  the  public  esteem,  which 
scandalizes  the  administration  of  justice,  or  which  justly  impairs  the  respect  and  con- 
fidence of  suitors  of  the  bar  and  of  the  people  generally  in  the  impartiality,  purit}*, 
and  trustworthiness  of  the  court  is  an  impeachable  offense. 
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In  the  History  of  the  Constitution  of  the  United  States,  by  George 
Ticknor  Curtis,  in  volume  2,  page  260,  is  found  this  language: 

The  purposes  of  an  impeachment  lie  wholly  beyond  the  penalties  of  the  statute  or 
the  customary  law.  The  object  of  the  proceeding  is  to  ascertain  whether  cause  exists 
for  removing  a  public  officer  from  office.  Such  a  cause  may  be  found  in  the  fact  that, 
either  in  the  discharge  of  his  office  or  aside  from  its  functions,  he  has  violated  a  law 
or  committed  what  is  technically  denominated  a  crime.  But  a  cause  for  removal  from 
office  may  exist  when  no  offense  against  positive  law  has  been  committed,  as  when 
the  individual  has  from  immorality  or  imoccility  or  maladministration  become  unfit 
to  exercise  the  office. 

In  the  Commentaries  on  the  Constitution  of  the  United  States,  by 
Roger  Foster,  volume  1,  page  569,  this  statement  is  made:   • 

The  object  of  the  grant  of  the  power  of  impeachment  was  to  free  the  Commonwealth 
from  the  danger  caused  by  the  retention  of  an  unworthy  public  servant. 

Again,  on  page  586,  this  statement: 

The  Constitution  provides  that ''  the  judges^  both  of  the  Supreme  and  inferior  courts, 
shall  hold  their  office  during  good  behavior. ' ' 

This  necessarily  implies  that  they  may  be  removed  in  case  of  bad  behavior.  But 
no  means,  except  impeachment,  is  provided  for  their  removal,  and  judicial  misconduct 
is  not  indictable  by  either  a  statute  of  the  United  States  or  the  common  law. 

Again,  on  page  591,  this  statement: 

An  impeachable  offense  may  consist  of  treason,  bribery,  or  a  breach  of  official  duty 
by  malfeasance  or  misfeasance,  including  conduct  such  as  *  *  *  an  abuse  or 
reckless  exercise  of  a  discretionarj'^  power. 

In  Rawles  on  the  Constitution,  page  201,  in  speaking  of  the  court 
of  impeachment,  it  is  said : 

The  subjects  of  its  jurisdiction  are  those  offenses  which  proceed  from  the  misconduct 
of  public  men.  or  in  other  words,  from  the  abuse  or  violation  of  some  public  trust. 

In  Story  on  the  Constitution  (5th  ed.),  section  796,  it  is  said: 

Is  the  silence  of  the  statute  book  to  be  deemed  conclusive  in  favor  of  the  party 
until  Congress  have  made  a  legislative  declaration  and  enumeration  of  the  offenses 
which  shall  be  deemed  high  crimes  and  misdemeanors?  If  so,  then,  as  has  been 
truly  remarked  (citing  Rawles  on  the  Constitution),  the  power  of  impeachment, 
except  as  to  the  two  expressed  cases,  is  a  complete  nullity  and  the  party  is  wholly 
dispunishable,  however  enormous  may  be  his  corruption  or  criminality.  It  will  not 
be  Buflficient  to  say  that,  in  the  cases  where  any  offense  is  punished  by  any  statute  of 
the  United  States,  it  may  and  ou^ht  to  be  deemed  an  impeachable  offense.  It  is  not 
every  offense  that  by  the  Constitution  is  so  impeachable.  It  most  not  only  be  an 
offense  but  a  high  crime  and  misdemeanor. 

Now,  bearing  in  mind  that  the  purpose  of  impeachment  is  simply  to 
remove  an  imworthy  public  officer  and  not  prunarily  to  punish  any- 
one, it  will  not  be  amiss  for  this  House  to  consider  for  a  moment  the 
situation  as  it  exists  in  the  State  of  Florida.  Gentlemen  may  take 
this  record,  and  if  they  read  it  through  they  will  find  throughout  its 

gages  the  statements  of  attorneys  and  other  citizens  that  Judge 
wayne  bears  the  reputation  in  that  State  of  being  an  unjust  and 
being  a  partial  judge.  Every  lawyer  knows — and  the  majority  of 
the  membership  of  this  House  is  made  up  of  lawyers — every  lawyer 
knows  the  great  power  that  a  Federal  judge  possesses,  and  members 
of  the  bar  for  more  reasons  than  a  proper  desire  to  observe  the  respect 
and  decorum  due  to  the  court  are  careful  not  to  needlessly  antagonize 
,  him.  When  volunteers  are  called  for  to  give  the  death  stab  to  the 
pride  and  honor  of  a  judge  by  preferring  articles  of  impeachment 
against  hun  there  are  not  manv  to  respond;  and  to  my  mind  it  is  a 
thing  of  vast  significance  that  lawyers  with  large  interests  to  protect 
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have  come  before  our  committee  and  testified  as  to  the  bad  character 
and  the  bad  reputation  of  this  judge. 

It  is,  to  my  mind,  strong  evidence  that  the  complaints  made  in 
this  case  have  a  solid  basis  of  fact  to  rest  upon.  !but  going  a  step 
farther,  we  find  that  the  legislature  of  Floriaa  on  two  occasions,  at 
an  interval  of,  I  believe,  about  10  years,  have  declared  that  this  judge 
bears  the  reputation  of  being  a  corrupt  judge,  and  they  have  asked 
the  Congress  of  the  United  States  to  remove  him.  1  know^  that 
gentlemen  upon  this  floor  have  said  that  these  resolutions  were 
'lobbied''  through  the  Florida  Legislature,  but  I  do  not  know  where 
they  get  authority  to  attack  the  honestjr  and  the  integrity  and  the 
virtue  of 'the  highest  lawmaking  body  of  one  of  the  sovereign  States 
of  this  Republic. 

It  seems  to  me  that  it  is  beneath  the  dignity  of  a  Member  of  this 
House  to  stand  in  his  place  upon  the  floor  and  assert  upon  this  record 
now  before  us  that  these  resolutions  were  lobbied  or  were  corruptly 
or  improperly  passed  through  the  Florida  Legislature. 

A  sovereign  otate,  through  its  chosen  representatives,  has  placed 
upon  its  permanent  records  and  given  broadcast  to  the  world  the 
statement  that  the  people  of  Florida  doubt  the  integrity  of  this  judge 
and  behove  that  his  official  actions  are  susceptible  to  corrupt  in- 
fluences and  that  they  have  been  corruptly  influenced.  The  Congress, 
the  only  body  on  earth  possessing  the  power  to  grant  relief,  is  peti- 
tioned for  that  relief. 

Will  the  Congress  spurn  the  petition  and  deny  the  relief? 

Will  Congress  add  to  a  condition  already  deplorable  and  desj)erate 
a  charge  of  dishonesty  and  corruption  against  the  lawmaking  bodv 
of  the  State  ?  ^ 

Can  we  who  love  our  Government  and  love  the  law  as  its  mainstay 
and  support  send  this  judge  back  to  the  people  of  Florida  and  expect 
the  law,  as  represent<*d  in  his  person,  to  be  respected?  Can  we 
expect  the  people  to  believe  that  lie  will  hold  the  scales  of  justice 
evenly?  Will  we  not,  by  such  a  course,  make  of  a  situation  already 
bad  a  situation  infinitely  worse  ? 

I  do  not  ask  this  House  to  impeach  Judge  Swayne  because  the 
Florida  Legislature  passed  these  resolutions,  but  I  do  ask  the  House 
to  bear  these  resolutions  in  mind,  as  furnishing  further  and  con- 
vincing proof  of  the  bad  reputation  that  this  judge  by  his  walk  and 
his  conduct  builded  for  liimself  in  the  State  of  Florida.  If  gentlemen 
upon  this  floor  would  bear  in  mind  this  reputation,  known  to  all  the 
bar  and  all  the  people  of  his  State,  they  would  be  at  no  loss  in  under- 
standing all  that  was  said  and  done  in  the  contempt  proceedings 
complained  of,  as  well  as  in  the  other  proceedings  concerning  which 
charges  are  made. 

FALSE    CERTIFICATIONS. 

Now,  as  I  said,  I  am  not  going  to  take  the  time  of  the  House 
to  discuss  all  of  the  specifications.  So  far  as  the  specification  for 
making  false  certifications  of  his  expense  account  is  concerned,  I 
believe  the  House  is  practically  a  unit  in  agreeing  that  dishonesty 
is  a  ground  for  impeachment.  I  hope  the  House  with  nearly  t-he 
same  unanimity  will  agree  that  dishonesty  ought  to  be  impeached. 

The  law  provides  that  judges  of  the  United  States  courts  shall 
not  receive  other  compensation  than  the  salary  provided  by  law. 
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It  also  says  that  judges  when  holding  court  outside  of  their  districts 
shall  receive  '*for  reasonable  expenses  for  travel  and  attendance" 
a  sum  ''not  to  exceed  $10  per  day,"  to  be  paid  on  the  certification 
of  the  judge.  The  record  shows  that  Judge  Swayne  invariably 
certified  for  the  $10,  and  that  his  actual  expenses  were  far  below  $10. 
The  record  shows  that  during  his  incumbency  of  ofiBce  he  has  added 
to  his  salary  an  average  sum  of  $1,000  per  year  by  these  false  certifica- 
tions. 

Now,  I  do  not  intend  to  discuss  this  ground.  It  has  been  discussed 
fuUy  and  completely  already.  I  want  to  make  one  suggestion  with 
reference  to  it.  We  have  had  circulated  among  the  Members  of 
this  House  the  statement  that  other  judges  certified  to  the  full  $10. 
Well,  suppose  they  did.  As  has  been  well  said,  it  is  no  evidence 
that  thev  did  not  expend  the  $10.  But  my  suggestion  goes  beyond 
this.  This  same  paper  furnishes  us  with  the  evidence  that  many 
of  the  judges,  a  very  large  percentage  of  them,  never  certified  for  the 
$10.  Now,  ilr.  Speaker,  with  these  facts  before  us,  that  many  of 
the  judges  never  certified  for  the  $10,  that  Judge  Swayne  invariably 
certified  for  the  $10,  and  invariably  never  expended  it;  shall  we, 
by  refusing  to  impeach  him  on  that  ground,  say  to  all  those  judges 
who  have  never  certified  for  the  $10  that  they  have  been  fools  to 
be  honest,  and  that  they  have  made  a  mistake  in  not  taking  the 
money  themselves  ?  Shall  we  slap  their  honesty  in  the  face,  because, 
at  least  as  to  them,  their  honesty  is  estabhshed  by  the  record  ? 

NONRESIDENCB. 

In  reference  to  the  specification  as  to  nonresidence  a  great  effort 
has  been  made  to  becloud  what  is  a  very  simple  issue.'  Section  551 
of  the  Revised  Statutes  reads: 

A  district  }\id^  shall  be  appointed  for  each  district,  except  in  cases  hereinafter  pro- 
vided. Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  ana  for 
offending  against  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor. 

Now,  Judge-  Swayne  either  complied  with  this  law  or  he  did  not. 
The  issue  presented  is  not  one  of  presumption,  of  intention,  or  of 
law.  It  is  one  of  fact.  Jud^  Swayne  either  resided  in  his  district 
or  he  did  not  reside  in  it.  The  record  before  us  shows  that  from 
1894,  the  year  in  which  Congress  changed  the  lines  of  his  district, 
to  1900,  a  period  of  six  years,  he  was  physically  not  in  his  district 
but  about  60  days  a  year,  or  was  there  only  during  the  actual 
time  in  which  he  was  engaged  in  holding  his  court.  He  had  no 
family  in  the  district,  no  home,  nor  place  of  residence.  He  had  no 
property  and  paid  no  taxes  in  the  district.  He  did  not  vote,  nor 
was  he  on  the  list  of  voters.  There  was  no  place  in  the  district 
where  service  of  legal  process  on  him  could  be  perfected  by  leaving 
at  his  most  notorious  place  of  abode.  There  was  no  post  office  in 
the  district  known  as  the  one  where  a  letter  would  reach  him.  When 
out  of  the  district  the  general  understanding  was  that  mail  would 
reach  him  at  Guyencourt,  Del.  In  1900  he  and  his  wife  occupied 
a  rented  house  in  Pensacola,  in  his  district,  for  two  or  three  months, 
and  from  then  on  until  in  1903,  when  the  Florida  Legislature  passed 
its  resolutions  of  impeachment  against  Mm,  he  made  no  pretense  of 
residing  in  the  district.  He  did  not  possess,  from  1894  to  1900  and 
from  1900  to  1903,  one  single  attribute  of  citizenship  in  his  district. 

48576—12 27 


418  IMPEACHMENT   OF  JUDGE  CHABLBS  SWAYNE. 

On  this  record,  therefore,  I  submit  that  he  should  be  impeached 
and  sent  before  the  Senate,  there  to  submit  for  the  consideration  of 
the  Senate  the  various  excuses  he  has  offered  for  not  residing  in  his 
district. 

THE   USE   OF  THE   PRIVATE   CAB. 

In  reference  to  the  use  of  the  private  car,  it  has  been  said  by  some 
gentlemen  that  this  did  not  involve  much  cost  to  the  bankrupt  estate. 
One  gentleman,  I  believe,  said  that  the  use  of  the  car  from  Delaware 
to  Florida  did  not  cost  the  bankrupt  estate  more  than  $20 ;  but  the 
question  before  us  is  not  how  much  it  cost  the  bankrupt  estate,  but 
aid  this  judge  engage  in  practicing  a  waste  to  anjr  extent  of  the  bank- 
rupt estate  submitted  to  his  care  ?  To  my  mind  it  is  bad  enough  and 
unpardonable  enough  in  a  judge  if  he  permits  others  to  commit  waste 
upon  a  bankrupt  estate  committed  to  his  care,  but  it  is  simply  inex- 
cusable if  he  commits  the  waste  himself.  This  specification  nas  been 
so  fully  discussed  by  others  that  I  will  not  consume  time  in  discuss- 
ing it. 

THE   HOSKINS   CASE. 

As  to  the  Hoskins  bankruptcy  case,  I  shall  not  take  up  the  time  of 
the  House  in  detailing  the  facts  or  in  discussing  it.  I  assume  eveir 
Member  of  this  House  is  now  familiar  with  the  case,  but  if  he  is  not, 
he  can  easily  make  himself  so  by  taking  this  record  and  going  through 
it.  We  have  disclosed  in  the  record  of  the  Hoskins  case  the  baleful, 
corrupt,  and  demoralizing  effects  of  Judge  Swayne's  administration 
of  the  law  in  the  State  of  Florida. 

We  have  here  a  case  where  a  man  worth  $40,000  and  owing  only 
$10,000  is  forced  into  bankruptcv  by  conspirators,  who  demand 
blood  money  from  him.     He  is  forced  into  bankruptcy  over  his 

f)rotest,  over  the  protest  of  his  lawyers,  and  over  the  protest  of  his 
argest  and  principal  creditor,  and  all  because  he  will  not  pay  black- 
mail or  blood  money.  We  have  disclosed  the  most  remarkable 
ruling,  the  most  remarkable  deduction  of  law  or  of  administration, 
that  it  has  ever  been  my  fortune  to  read  or  to  hear.  We  have  here 
this  judge  declining  to  take  up  the  Hoskins  case  and  dispose  of  it. 
declining  to  hear  Hoskins's  witnesses,  because,  as  he  announced  from 
the  bench,  he  would  not  beheve  them  if  thev  testified. 

Mr.  Speaker,  the  great  wrong  done  in  this  case  happened  either 
through  the  stupidity,  or  ignorance,  or  corruption,  or  mdifference  of 
this  judge,  and  it  matters  not  to  us  which  one.  To  my  mind,  where 
such  things  are  possible  under  the  administration  of  any  judge,  that 
judge  ceases  to  be  a  fit  man  to  hold  the  office  longer. 

THE   DAVIS   AND   BEIJ)EN   CONTEMPT  OA8E. 

I  wish  now  to  discuss  a  trifle  more  at  length,  but  still  briefly,  the 
contempt  cases  that  have  been  brought  into  this  matter,  because  to 
my  mind  they  furnish  the  most  serious  of  all  the  cases  alleged  asrainst 
Judge  Swayne.  They  deal  with  the  deprivation  of  human  liberty, 
which,  next  to  life,  is  the  most  sacred  possession  of  each  citizen  of 
this  Republic. 

I  will  not  weary  the  House  with  recounting  the  history  in  detail  of 
the  law  with  reference  to  punishments  for  contempt,  but  I  will  call 
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to  the  attention  of  the  House  the  fact  that  from  1789  up  to  1831 
there  was  no  law  providing  what  was  or  was  not  a  contempt  of  court. 
The  courts  were  left  to  exercise  their  free,  unlimited  discretion  in 
defining  and  in  pimishing  contempts. 

Under  the  law  as  it  thus  stood,  a  judge  out  in  Missouri,  Judge 
Peck,  sentenced  a  young  lawyer  to  24  days  in  jail  and  to  disbar- 
ment from  the  practice  of  the  law  for  2  years  because  he  had  pub- 
lished in  a  newspaper  an  anonymous  letter  criticising  an  opinion  that 
the  judge  had  handed  down,  an  opinion,  by  the  way,  that  tne  Supreme 
Court  subsequently  reversed.  Because  of  this  act  of  that  judge  he 
was  impeached  by  the  House  of  Representatives  and  impeached  not- 
withstanding the  fact  that  there  was  no  law  defining  a  contempt  of 
court;  that  there  was  no  law  limiting  the  power  of  the  judge  to  pimish 
for  contempt.  The  House  impeached  him,  but  in  the  Senate  ne  was 
acquitted  by  a  vote  of  22  for  conviction  to  21  for  acquittal,  and  imme- 
diately afterwards  the  Congress,  in  1831,  passed  the  present  law  of 
contempt. 

That  law  as  originally  passed  read  as  follows: 

[Chapter  XdX.] 
AN  ACT  Declaratory  of  the  law  oonoeming  contempts  of  court. 

Be  it  enacted f  etc..  That  the  power  of  the  several  coiirts  of  the  United  States  to  issue 
attachments  and  inflict  sununary  punishments  for  conteinpts  of  court  shall  not  be 
construed  to  extend  to  any  cases' except  the  misbehavior  of  any  person  or  persons  in 
the  presence  of  the  said  courts,  or  so  near  thereto  as  to  obstruct  the  administration  of 
justice,  the  misbehavior  of  any  of  the  officers  of  the  said  courts  in  their  official  trans- 
actioDfi,  and  the  disobedience  or  resistance  by  any  officer  of  the  said  courts,  party, 
juror,  witness,  or  any  other  person  or  persons,  to  any  lawful  writ,  process,  order,  rule, 
decree,  or  conmiand  of  the  said  courts. 

Sec.  2.  And  be  it  further  enacted,  That  if  any  person  or  jpersons  shall,  corruptly  or 
by  threats  of  force,  endeavor  to  influence,  intimidate,  or  impede  any  juror,  witness, 
or  officer  in  any  court  of  the  United  States  in  the  discharge  of  his  duty,  or  shall,  cor- 
ruptly or  by  threats  of  force,  obstruct  or  impede,  or  endeavor  to  obstruct  or  impede, 
the  due  administration  of  justice  therein,  every  person  or  persons  so  offending  shdl 
be  liable  to  prosecution  therefor  by  indictment,  and  shall,  on  conviction  thereof,  be 
puniehed  by  fine  not  exceeding  five  hundred  dollars  or  by  imprisonment  not  exceed- 
ing three  months,  or  both,  according  to  the  nature  and  aggravation  of  the  offense. 

Approved,  March  2,  1831. 

The  first  section  thereof  is  now  known  as  section  725  of  the  Revised 
Statutes  and  the  second  section  as  section  5399  of  the  Revised 
Statutes. 

At  the  time  of  the  passage  of  this  act  there  was  another  law  some- 
what akin  to  the  second  section  of  said  act  in  force.  It  is  found  in 
section  5398  of  the  Revised  Statutes,  and  reads  as  follows: 

Every  person  who  knowingly  and  willfully  obstructs,  resists,  or  opposes  any  oflScer 
of  the  TJmted  States  in  serving,  or  attempting  to  serve  or  execute  any  mesne  process  or 
warrant  or  any  rule  or  order  of  any  court  of  the  United  States,  or  any  other  legal  or 
judicial  writ  or  process,  or  assaults,  beats,  or  wounds  any  officer  or  other  person  duly 
authorized  in  serving  or  executing  any  writ,  rule,  order,  process,  or  warrant,  shall  be 
imprisoned,  etc. 

The  act  of  1831  was  construed  by  the  Supreme  Court  in  the  Robin- 
son case  (19  Wall.,  505)  to  limit  and  define  the  powers  of  the  court  to 
punish  for  contempt.  It  was  held  that  a  judge  could  not,  under  said 
act,  punish  for  contempt  except  in  three  classes  of  cases.  He  could 
punish,  first,  where  there  was  misbehavior  in  the  presence  of  the 
court,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice. 
He  coidd  punish,  second,  the  misbehavior  of  an  officer  of  his  court  in 
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his  official  transactions;  and,  third,  he  could  punish  the  disobedience 
to  or  resistance  of  any  lawful  writ  or  command  or  decree  of  his  court. 

Now,  the  power  of  the  courts  to  punish  was  by  this  act  limited  to 
these  three  specific  instances. 

Before  we  can  undertake  to  say  whether  Judge  Swayne  went  beyond 
the  power  given  to  him  and  violated  this  law,  we  must  look  to  the 
record  and  see  what  these  defendants  charged  with  contempt  were 
charged  with  doing.  We  must  take  the  rules  that  were  issued  by  the 
court  against  them,  and  we  must  square  them  by  the  law  in  order  to 
see  whether  or  not  the  judffe  kept  within  the  limits  of  his  power.  It 
will  not  do  to  allow  this  judge  to  come  before  us  tw^o  or  three  or  more 
years  after  tliis  incident  happened  and  assign  a  reason  whv  he 
punished  these  men.  The  record  is  made  up,  and  that  record  sKows 
why  he  punished  them,  and  what  he  charged  them  with  having  done. 

Now,  so  far  as  I  recall,  the  rule  that  was  served  upon  Davis  and 
Belden,  the  two  lawyers  who  were  punished  for  contempt  has  not  been 
called  to  the  particular  attention  of  this  House.  I  want  this  House  to 
take  this  rule  and  see  what  the  court  said  these  lawyers  did,  and  then 
square  it  with  the  law  and  see  if  the  judge  did  not  exceed  the  power 
given  him  under  the  law.     Now,  the  rule  was : 

And  now  comes  W.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court,  and 
practicing  therein,  and  as  amicus  curiae,  and  moves  the  court  to  cite  Simeon  Belden. 
Louis  Paquet,  and  E,  T.  Davis,  attorneys  and  counselors  of  this  coiurt,  to  show  cau» 
before  this  court  at  a  day  and  hour  to  be  fixed  by  the  court,  why  they  shall  not  be  pun- 
ished for  contempt  of  tne  court  in  causing  and  procuring,  as  attorneys  of  the  riiruit 
court  of  Escambia  County,  Fla.,  a  summons  in  ejectment,  wherein  Florida  McGuiieis 
plaintiff  and  the  Hon.  Charles  Swayne  is  defendant,  to  be  issued  from  said  court  nd 
served  upon  the  jud^e  of  this  court,  to  recover  the  possession  of  block  91  in  the  Cht- 
veaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved  in  a  controverey  in 
eiectment  then  pending  in  this  court  in  a  case  wherein  the  said  Floiida  McGoire  vis 
plaintiff  and  the  Pensacola  City  Company  et  al.  were  defendants,  upon  the  giwuidfi: 

1.  That  the  said  suit  in  ejectment  against  the  jud]^  of  this  court  was  instituted  after 
a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Mrs.  Florida  McGuiiv  r. 
Pensacola  (.'ity  Company  et  al.  had  been  submitted  to  the  court  on  November  5, 1961, 
and  denied,  and  after  the  said  judge  had  stated  in  open  court  and  in  the  presence  of  the 
said  counsel,  Simeon  Belden  and  Louis  Paquet  that  an  allegation  of  the  said  petiuaa 
that  he  or  some  member  of  his  family  were  interested  in  or  owned  propert}^  in  said 
tract,  was  untrue,  and  had  stated  that  he  had  refused  to  permit  a  memoer  of  his  family 
to  buy  land  in  said  tract  because  the  said  suit  of  Florida  McGuire,  involving  the  title  to 
the  said  tract,  was  in  litigation  before  him,  the  said  judge. 

2.  That  after  the  said  declaration  of  the  said  judge,  the  said  counsel  were  aware  that 
neither  the  said  judge,  nor  any  member  of  his  famfly,  were  the  owners  of  or  interested 
in  any  part  of  the  said  tract,  and  had  no  reason  whatever  to  believe  that  he  or  they 
were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  said  block  was  not 
in  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 

3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday  night,  the  9th 
instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  the  said  attor- 
neys to  postpone  the  trial  of  the  case  of  Florida  McGuire  v.  Pensacola  Citv  Company  et 
al.  for  a  weelc  or  more,  and  after  the  said  judge  had  announced  to  the  said  counsel  that 
he  would  call  the  case  for  trial  on  Monday,  November  11,  1901,  and  would  then  try 
the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he  should  not  so  try,  and  the 
said  counsel  had  announced  that  they  would  make  such  showing. 

4.  That  the  said  E.  T.  Davis  was  before  the  instituting  of  the  said  suit  against  the 
said  judge  cognizant  of  all  the  facts  herein  set  forth. 

This  is  signed  by  W.  A.  Blount,  attorney  of  record,  and  following 
that  is  a  rule  directed  to  the  respondents  to  show  cause  why  thev 
should  not  be  committed  for  contempt. 

'  Mr.  Bartlett.  I  would  like  to  ask  the  gentleman  if  the  application 
is  sworn  to  ? 
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Mr.  Brantley.  It  is  not  sworn  to.  Now,  this  rule  states  all  the 
alleged  grounds  of  contempt.  When  you  come  to  put  them  together, 
striKing  out  tlie  superfluous  words,  tnere  is  nothmg  in  the  grounds 
except  the  allegation  that  these  attorneys,  after  6  o'clock  one  evening, 
entered  suit  against  this  judge  in  a  State  court.  That  is  the  first 
allegation.  The  second  is  that  the  judge  had  no  interest  in  the 
property  for  which  thev  sued  him,  and  therefore  thore  was  no  founda- 
tion for  the  suit;  and  third,  that  the  judge  had  previously  declared  to 
them  that  he  had  no  intesest.  In  other  words,  the  sole  and  only 
allegation  in  this  rule  is  that  these  attorneys  sued  this  judge  after 
this  judge  had  stated  in  open  court  that  he  was  not  subject  to  be  sued. 
That  is  the  sum  and  suDstance  of  the  rule  brought  against  them. 
There  is  no  allegation  in.tlie  rule  that  bringing  this  suit  was  conduct 
constituting  misbehavior  in  the  presence  of  me  court.  There  is  no 
averment  in  this  rule  that  it  was  misbehavior  so  near  the  court  as  to 
interfere  with  the  proper  administration  of  justice.  There  is  no 
averment  that  it  did  so  interfere.  There  is  no  averment  in  this  rule 
that  the  bringing  of  this  suit  by  these  attorneys  was  misbehavior  on 
their  part  in  their  official  conduct.  There  is  not  an  averment  bring- 
ing the  rule  within  the  act  of  1831. 

There  was  absolutely  nothing  in  the  rule  except  the  recital  of  the 
facts  that  these  attorneys  sued  the  judge,  and  sued  him  after  the 
judge  had  announced  that  he  was  not  subject  to  be  sued.  Now, 
when  these  attorneys  came  to  answer  some  discussion  has  arisen  as 
to  why  they  did  not  purge  themselves,  as  to  whv  they  did  not  make  a 
denial.  If  you  will  out  read  the  rule  you  will  see  that  they  were 
charged,  in  the  first  place,  with  having  sued  the  judge.  Surely  they 
coula  not  denv  that,  because  they  had  sued  him.  It  was  charged  in 
the  rule  that  the  judge  had  announced  in  court  that  he  was  not  subject 
to  be  sued.  That  appears  to  have  been  a  fact  also,  and  they  could 
not  enter  a  denial  to  that.  They  were  also  charged  in  the  rule  with 
having  had  notice  of  a  disclaimer  of  title  or  a  disclaimer  of  interest 
by  the  judge,  and  that  they  did  deny,  and  that  charge  was  the  onl^ 
averment  of  fact  in  the  rule  that  gave  the  court  any  pretense  of  justi- 
fication to  punish  them  for  contempt,  and  it  did  not  give  him  juris- 
diction to  Qo  so. 

I  take  it,  Mr.  Speaker,  that  their  answer  was  more  in  the  nature  of 
a  demurrer  that  it  was  an  answer.  They  came  into  court,  and  this 
was  their  answer: 

Before  the  Hon.  Charles  SwajTie,  judge  circuit  court  United  States,  northern  district 
of  Florida.  In  re  matter  of  contempt  proceedings  against  Simeon  IJelden,  liouis 
Paquet,  and  £.  T.  Davis. 

And  now  comes  Simeon  Belden  and  E.  T.  Davis,  and  for  reasons  why  they  should 
not  be  punished  by  contempt,  showeth: 

First.  That  the  grounds  upon  which  the  said  contempt  is  based,  to  wit,  summons 
in  ejectment  issued  from  the  circuit  court  of  Escambia  Omnty,  Fla.,  wherein  Florida 
McGuire  was  plaintiff  and  the  Hon.  Charles  Swayne  was  defendant,  that  said  pro- 
ceedings is  in. the  jurisdiction  of  the  circuit  court  of  Escambia  County,  Fla.,  and  that 
this  court  is  without  jurisdiction  thereof. 

Second.  That  the  petition  to  recuse  referred  to  in  said  motion  they  had  nothing 
to  do  with  before  this  court,  nor  were  they  present  on  the  5th  day  of  November,  when 
submitted,  as  stated  in  said  motion,  nor  present  when  any  statement  made  by  the 
judge  concerning  his  connection  with  any  of  the  property,  except  the  statement  made 
by  said  judge  on  November  11,  after  court  convened  and  after  the  motion  to  discon- 
tinue the  case  of  Florida  McGuire  r.  Pensacola  City  Company  et  al.  was  made. 

Third.  To  the  second  paragraph  showeth:  As  above  stated,  they  heard  no  declara- 
tion made  by  the  judge  referred  to  in  said  paragraph,  and  as  for  reasons  to  believe 
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that  he,  Judge  Swayne,  or  some  member  of  his  family,  was  interested  in  block  91, 
Rivas  tract  of  land  named  in  said  summons,  we  simply  refer  to  the  declaiatioii  made 
by  Hon.  Charles  Swayne  on  November  11,  1901,  when  said  motion  was  made  by  the 
Hon.  W.  A.  Blount,  and  that  after  hearing  said  declaration,  believe  that  there  is  in 
existence  a  deed  to  Mrs.  Charles  Swajme  uncanceled,  and  that  they  have  no  knowl- 
edge of  its  repudiation,  and  as  the  ne^tiation  for  the  property  named  in  said  deed 
was  one  made  by  Mrs.  ('harles  Swayne  m  her  individual  ri^nt,  that  no  act  of  the  »id 
Hon.  Charles  Swayne  would  repudiate  or  render  null  and  void  any  transaction  made 
by  Mrs.  Charles  Swayne  with  ner  own  money  or  property. 

Fourth.  That  E.  T.  Davis  for  himself  showed:  That  this  court  had  no  jurisdiction 
over  him  in  said  matter  of  Florida  McGuire  r.  Pensacola  City  Company  et  al.  until 
he  requested  the  court  to  mark  his  name  as  attorney  for  plaintiff  on  the  morning  of 
November  11,  when  he  presented  the  motion  to  discontinue  the  aforesaid  suit. 

Simeon  Beldek. 
E.  T.  Davis. 

m 

Now,  here  was  a  complete  denial  of  the  only  allegation  of  fact  in 
the  rule  that  could  have  furnished  the  basis  of  any  justification  or 
claim  of  justification  by  the  court  to  punish  them.  I  can  not  find, 
so  far  as  my  research  goes,  that  the  conduct  of  these  lawjrers,  as 
alleged  in  the  rule,  constitutes  any  contempt,  under  the  definition  of 
"contempt"  as  laid  down  in  the  act  of  1831.  Surely  we  have  not 
reached  that  point  where  it  is  a  contempt  of  court  to  sue  a  judge. 
Does  the  fact  that  a  man  is  judge  of  a  court  put  him  beyond  the  pale 
of  the  law  that  he  is  bound  to  enforce  ?  Ah,  Mr.  Speaker,  when  a 
lawyer  sues  a  judge  who  says  he  is  not  the  subject  of  a  suit,  is  the 
lawyer  in  contempt  because  he  does  not  believe  him  and  brings  the 
suit  anyway  ? 

These  lawyers  were  denounced  by  this  judge  as  being  a  stench  in 
the  nostrils  of  the  people.  They  were  fined  $100  each  and  sentenced 
to  10  days  in  jail,  and  in  the  original  sentence  they  were  disbarred  foi 
two  years.  This  latter  sentence  was  withdrawn  when  another  lawyer, 
better  informed  than  the  judge,  advised  him  he  could  not  disbar  as  a 
punishment  for  contempt.  These  men  were  thus  sentenced  for  what? 
For  suing  Charles  Swayne,  after  Charles  Swayne  had  said  he  was  not 
subject  U>  be  sued.  Mr.  Speaker,  if  the  lawyer  representing  a  plaintiS 
brings  a  suit  against  any  ordinary  defendant  after  that  de^ndant  has 
told  him  he  is  not  subject  to  suit,  does  the  lawyer  become  a  stench  in 
the  nostrils  of  the  people  and  become  a  criminal  ?  If  not,  w^  do€s 
he  become  so  because  the  defendant  chances  to  be  a  judffe  ?  Gentle- 
men upon  this  floor  have  stood  in  their  places  and  extolled  the  conduct 
of  Judge  Swavne  in  this  matter  as  being  the  conduct  of  a  brave  and  a 
righteous  and  a  noble  judge.  I^et  us  see  what  he  proposed  to  do,  and 
did  do .  lie  issued  a  rule  that  these  men  having  sued  nim,  after  he  had 
announced  that  he  was  not  subject  to  be  sued,  should  show  cause  why 
he  should  not  punish  them  for  contempt,  and  then  before  their  trial 
on  the  rule  takes  place  he  solemnly  adjudicates  the  case  in  advance  of 
the  hearing  by  spreading  upon  the  records  of  his  court  the  statement 
that  he  was  not  subject  to  be  sued.  Before  he  arraigns  them  he  puts 
upon  the  records  of  his  court  a  finding  of  fact  against  them. 

I  will  not  weary  you  by  recounting  all  that  took  place  prior  to  the 
suit  in  the  State  court,  because  my  purpose  is  to  limit  the  discussion  to 
the  question  whether  or  not  the  rule  issued  against  these  lawyers  stated 
a  case  of  contempt.  I  contend  that  it  does  not.  What  went  before 
the  filing  of  the  suit  in  the  State  court,  however,  but  adds  to  the 
awkward  and  unenviable  position  of  the  judge.  Unquestionablv  he 
had  been  personally  dickering  for  the  purchase  of  some  of  the  land 
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in  controversy  in  the  suit  before  him,  whether  for  himself  or  wife  is 
immaterial.  A  sale  had  been  actually  agreed  upon.  Some  of  the  law- 
yers wrote  him  before  court  convened  asking  nim  to  recuse  himself. 
He  did  not  answer  the  letter.  Bearing  in  mind  the  reputation  he 
bore,  and  even  without  this  reputation,  this  failure  to  write  seemed 
suspicious.  If  he  had  purchased  the  land,  he  was  disqualified  to  try 
the  case.  If  he  had  not  purchased  it,  but  had  passed  upon  the  title 
with  a  view  to  purchasing  he  was  disqualified.  It  was  common  rumor 
that  he  had  actually  purchased — I  ask  Members  of  this  House  if, 
under  these  circumstances,  there  is  any  Member  here,  if  he  had  been 
judge,  who  would  have  tried  this  case  ?  With  such  facts  existing,  and 
with  the  lawyers  questioning  his  competency,  his  fairness,  and  his 
impartiality,  do  you  know  any  judge,  save  Judge  Swayne,  who  would 
have  insisted  on  trying  the  case  ? 

At  the  time  Davis  and  Belden  were  punished  for  contempt  the 
other  lawyer,  Paquet,  was  not  tried,  because  he  had  gone  to  New 
Orleans,  where  he  resided.  Some  months  later  he  filed  in  Judge 
Swayne's  court  this  statement: 

That  upon  full  and  mature  consideration  of  his  actions  and  conduct  in  the  matter 
referred  to  in  Uie  motion  made  as  the  basis  of  the  above-entitled  proceedings,  through 
excesedve  zeal  in  behalf  of  his  clients  he  did  so  act  that  this  honorable  court  was  j  ustified 
in  believing  that  the  said  actions  were  committed  in  contempt  thereof  and  as  showing 
disrespect  therefor.  This  resp^ondent  regrets  exceedingly  the  course  taken  by  him  in 
this  matter,  and  now  appears  in  court  and  requests  that  he  bo  permitted  to  apologize 
for  his  behavior  and  file  with  the  records  in  the  above-entitled  cause  this  paper. 

Whereupon  Judge  Swayne  did  not  punish  him,  and  much  capital 
is  sought  to  be  made  for  the  judge  out  of  this  statement  and  his  action 
thereon.  All  that  I  get  out  of  it  is  that  Paquet  had  before  him  the 
experience  of  Belden  and  Davis  and  he  profited  by  it.  It  is  to  be 
noted  also  that  he  does  not  admit  that  he  nad  been  in  contempt  or  had 
done  anything  that  would  justify  the  court  in  punisliing  him.  He 
admits  only  that  the  judge  was  justified  in  thinking  or  believing  that 
disrespect  to  him  was  intended. 

Mr.  Speaker,  I  do  not  subscribe  to  the  view  that  some  Members  of 
this  House  have  expressed  about  contempts.  It  seems  to  me,  if  I 
understand  them  correctly,  that  some  Members  are  of  the  opinion  that 
if  some  other  court  had  sustained  this  judge  in  this  matter  that  is  the 
end  of  it.  I  do  not  subscribe  to  that  proposition.  We  might  just  as 
well  say  that  Judge  Swayne  passed  upon  it  and  rendered  a  judicial 
opinion  construing  the  law  of  contempt,  and  therefore  that  is  the  end 
of  it.  Whv  has  not  his  court  as  much  standing  as  any  other  court  1 
My  view  aoout  this  matter  is  that  the  Congress  of  the  United  States 
had  the  jurisdi(^tion  and  the  right  and  the  power  to  define  by  law  what 
shall  constitute  a  contempt.  They  did  so  define  by  law  what  con- 
stitutes a  contempt. 

How  are  we  going  to  get  away  from  this  law?  Are  we  going  to 
allow  a  judge  to  construe  the  law  away?  If  so,  we  might  as  well 
never  have  enacted  it,  and,  in  these  contempt  cases,  if  we  can  not 
call  Judge  Swayne  down,  what  judge  can  we  call  down?  If  one 
judge  can  interpret  the  law  of  contempt  to  suit  himself,  if  he  can 
punish  that  which  the  law  does  not  authorize  him  to  punish,  another 
judge  may  do  likewise,  and  the  protection  to  liberty  that  Congress 
intended  to  provide  is  gone.  Mr.  Speaker,  if  we  can  not  rebuke 
this  judge  for  this  perversion  of  the  law  we  might  as  well  wipe  out 
the  law  m  reference  to  contempt. 
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THE   O'NEAL  contempt  CASE. 

Let  us  look  a  moment  at  the  O'Neal  case.  The  gentleman  from 
Alabama  [Mr.  Clayton]  who  just  preceded  me  stopped  for  want  of 
time  when  he  reached  that  case  and  could  not  discuss  it.  I  will  not 
discuss  it  at  much  length,  but  let  me  call  the  attention  of  this  House 
to  the  fact  that  in  that  case  we  now  have,  through  the  industry  of 
the  gentleman  from  Maine  [Mr.  Littlefield],  I  believe,  or  perhaps  tlie 
gentleman  from  CaUfornia  [Mr.  GiUett],  the  complete  transcnpt  of 
the  trial  of  O'Neal.  It  is  printed  in  tJ^e  Record,  I  believe,  or  last 
Saturday,  and  each  member  can  read  it  for  himself.  I  wish  that  every 
member  of  this  House  would  read  it.  If  the  members  will  read  tliat 
transcript,  they  will  get  a  pretty  clear  idea  how  Judge  Swayne 
administered  the  law  in  the  State  of  Florida. 

Now,  let  us  see  about  O'Neal.  O'Neal  was  a  banker.  A  man  by 
the  name  of  Greenhut,  a  director,  or  who  had  been  a  director,  in 
O'Neal's  bank,  was  appointed  a  trustee  in  bankruptcy.  Greenlrat, 
in  the  administration  of  his  bankruptcy  estate,  brought  a  suit  that 
involved  some  property  rights  of  the  bank  of  which  O'Neal  was 
president.  It  is  immaterial  what  thev  were.  O'Neal  met  Greenhut. 
They  had  some  words  and  a  difficulty,  and  O'Neal,  with  a  knife, 
cut  Greenhut.  Now,  the  district  court  was  not  in  session.  Judge 
Swayne  was  not  even  in  the  State  of  Florida.  Some  months  lat^r, 
when  he  returned,  Greenhut  made  an  affidavit,  and  upon  that  affi- 
davit O'Neal  was  arraigned  for  contempt.  And  r^ht  here,  as  in 
the  other  case,  we  want  to  look  at  the  affidavit  of  Greenhut,  which 
was  the  basis  of  the  rule  to  show  cause  in  order  to  see  whether  or 
not  Judge  Swayne  foDowed  the  law  giving  him  the  authority  to 
punish  for  contempt. 

Mr.  Gilbert.  Was  Greenhut  an  officer  of  the  court  ? 

Mr.  Brantley.  He  was  a  trustee  in  bankrupt<»y  and  to  that 
extent  I  suppose  was  an  officer  of  the  court.  Let  us  turn  to  Green- 
hut's  affidavit.  He  alleges  that  he  was  advised  by  his  counsel  to 
bring  a  certain  suit,  and  that  upon  the  advice  of  counsel  he  brouffht 
the  suit.  Then  he  aUeees  that  this  assault  upon  him  was  made  uT 
O'Neal  to  interfere  with  and  prevent  him  from  executing  and  p^- 
forming  his  duties  as  such  officer  of  said  court.  He  says  that  the 
said  O  Neal  did,  by  the  said  murderous  assault,  interfere  with  the 
management  of  the  said  trust  by  him  as  an  officer  of  said  court,  and 
that  for  a  long  period  of  time,  to  wit,  from  the  20th  day  of  October 
uj)  to  the  present  time  (the  time  of  the  affidavit),  by  reason  of  the 
injuries  inflicted  by  O'Neal  upon  him,  as  aforesaia,  he  was  pre- 
vented and  deterred  from  performing  the  duties  incumbent  upon 
him  as  such  officer.  Now,  upon  that  affidavit  the  rule  was  issued. 
The  averments  are  that  O'Neal  assaulted  Greenhut  for  the  purpose 
of  interfering  with  him  in  the  performance  of  his  duties. 

Now,  the  statute  in  reference  to  contempt  has  no  provision  of 
that  sort  in  it.  The  statute  in  reference  to  cont-empt  reads  that 
where  there  is  a  disobedience  to  or  a  resistance  of  a  lawful  writ  of 
the  court  the  court  may  punish  for  contempt.  As  a  matter  of  fact, 
there  was  no  interference  with  the  suit  filed  by  Greenhut.  It  was 
not  delayed  a  moment,  nor  was  it  alleged  to  be. 

There  was  no  decree  or  order  of  the  court  that  was  resisted  or 
disobeyed,  and  none  was  alleged  to  have  been. 
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Mr.  Sherley.  Will  the  gentleman  permit  a  suggestion  right 
there? 

Mr.  Brantley.  Yes,  sir. 

Mr.  Sherley.  In  the  original  act  defining  contempt  was  there 
not  a  second  para^aph  which  did  cover  such  cases  as  this,  and  which 
provided  for  punishment  by  indictment  and  not  by  proceeding  in 
the  court  for  contempt  ? 

Mr.  Brantley.  The  gentleman  is  entirely  correct,  and  I  have 
already  called  attention  to  said  act.  I  call  attention  now  to  the 
fact  that  in  this  affidavit,  which  is  the  affidavit  upon  which  Judge 
Swayne  sentenced  O'Neal  to  60  days'  imprisonment,  there  is  not  a 
single  averment  that  brings  the  act  of  O'Neal  within  the  contempt 
law.  Now,  it  may  be  true,  as  suggested  by  the  gentleman  from 
Kentucky,  that  if  the  contentions  of  Greenhut  were  correct  O'Neal 
may  have  violated  a  section  of  the  Revised  Statutes.  He  may 
have  violated  section  5398  or  section  5399  of  the  Revised  Statutes, 
already  quoted,  or  he  may  have  committed  a  breach  of  the  peace, 
for  which  the  State  courts  could  punish  him,  and,  as  a  matter  of 
fact,  he.  was  arrested  under  a  State  warrant. 

If  O'Neal  violated  either  section  5398  or  5399  of  the  Revised 
Statutes,  he  was  entitled  to  a  trial  by  jury  and  a  conviction  by 
jur\'  before  he  could  be  punished. therefor.  I  submit  that  the  rule 
that  was  served  upon  him  made  no  averment  and  no  allegation  that 
brought  his  act  within  the  rule  of  the  law  with  reference  to  contempt. 

Now,  if  the  Members  of  this  House  will  turn  to  the  transcript 
of  the  trial  of  O'Neal,  as  put  into  Saturday's  Record,  the  first  thing 
you  will  notice  there  is  that  the  prosecution  opened  the  case  by 
offering  a  record  to  prove  that  after  the  suit  was  filed  by  Greenhut 
that  Greenhut  went  to  the  court  and  got  an  order  especially  author- 
izing him  to  bring  the  suit  in  order  to  make  it  appear  before  Judge 
Swayne  that  O'Neal  was  violating  an  order  of  the  court.  There  was 
not  a  single  averment  in  the  rule  or  in  the  affidavit  that  there  had  been 
any  order  or  mandate  of  the  court  disobeyed  or  resisted.  The 
only  averment  in  the  rule  and  in  the  affidavit  is  that  Greenhut  was 
advised  by  his  counsel  to  bring  the  suit,  and  yet  Judge  Swayne 
admits  the  record  as  asked  for.  The  next  move  that  the  prosecu- 
tion made  was  to  proffer  witnesses  to  prove  that  Greenhut  was  a  man 
of  good  character  and  of  good  reputation  for  peace  and  orderliness. 
Counsel  for  O'Neal  objected  to  that  testimony.  They  said:  *^We 
have  not  sworn  a  witness;  nobody  is  attackmg  the  character  of 
Mr.  Greenhut."  I  know  of  no  law  that  admitted  the  testimony, 
and  yet  Judge  Swayne  admitted  it.  Then  the  prosecution  pro- 
ceeded to  prove  by  witnesses  the  bad  reputation  of  Mr.  O'Neal  for 
peace  and  good  order. 

^Ir.  Palmeb.  My  friend,  I  think,  is  mistaken  in  that  they  did 
not  call  witnesses  to  testify  to  his  bad  character;  they  made  O'Neal 
testify  to  that  himself.     That  is  what  that  judge  did. 

Mr.  Brantley.  I  accept  the  correction.  When  O'Neal  was  on  the 
stand  they  asked  if  he  had  not  pleaded  guilty  to  carrying  a  concealed 
pistol  and  to  shooting  across  the  street.  The  question  was  objected 
to,  and  properly,  but  it  was  allowed,  and  O'Neal  furnished,  as  the 
gentleman  from  Pennsylvania  states,  all  the  evidence  that  was 
offered  in  reference  to  his  character.  Now,  take  that  transcript 
of  the  record  and  go  a  step  further  and  read  the  opinion  of  Judge 
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Swayne  if  you  want  to  understand  how  he  adxninistered  the  law 
You  will  fmd  that  he  proceeded  to  sum  up  the  testimony.    He 
fbund  that  there  was  a  conflict  between  O'Neal  and  Greenhut  as  to 
whether  O'Neal  acted  in  self-defense  or  not.    Then  he  recounted  the 
law  about  self-defense  and  told  how  a  man  must  retreat  and  retreat 
before  he  uses  a  deadly  weapon,  and  then  he  finally  finds  that  the 
record  shows  O'Neal  to  be  a  man  of  bad  character  and  Greenhut 
to  be  a  man  of  good  character,  and  therefore  he  must  believe  Green- 
hut, and  find  that  O'Neal  did  not  act  in  self-defense  in  cutting 
Greenhut,  and  he  therefore  sentences  him  to  60  days  in  jail.    We 
know  that  it  made  no  difference  in  the  case  before  Judge  Swayne 
whether  O'Neal  acted  in  self-defense  or  not.     The  sole  and  only 
issue  was  as  to  whether  or  not  he  coxnmitted  an  attempt,  and  yet 
Judge  Swayne  apparently  tried  the  case  upon  the  issue  of  the  guilt 
or  innocence  of  6  Neal  in  making  the  assamt. 

When  O'Neal  filed  his  answer  in  this  case,  he  swore  as  positively 
as  a  man  could  swear  that  he  intended  no  contempt  or  disrespect 
to  the  court;  that  it  was  purely  a  personal  disagreement  that  he 
had  with  Mr.  Greenhut,  and  if  you  take  all  the  record  you  will  not 
find  a  syllable  of  testimony  that  contradicted  O'Neal.  The  vital 
point,  the  only  point,  the  only  thing  that  was  before  the  judge 
was.  Did  O'Neal  commit  contempt  in  this  matter?  and  that  phase 
of  the  question  escaped  the  attention  of  the  judge  entirely. 

Mr.  Maddox.  Did  this  fight  occur  in  the  presence  of  the  court  ? 

Mr.  Brantley.  Oh,  no.  My  friend  from  Geoi^a  was  not  present 
just  now  or  he  would  have  heard  that  this  occurred  when  tne  dis- 
trict court  was  not  in  session  and  when  the  judge  was  not  even  in 
the  State  of  Florida.     It  was  during  a  vacation. 

Mr.  Speaker,  if  there  ever  was  a  violation  of  this  statute  with 
reference  to  contempt  by  any  judge  it  was  committed  by  Judge 
Swayne  in  the  O'Neal  case.  These  gentlemen  who  were  arraignet 
and  convicted  by  Judge  Swayne  did  not  submit  uncomplainingly  to 
his  rulings.  They  undertook  to  appeal  their  case  to  the  higher 
courts,  but  they  found  that  they  could  get  no  relief. 

In  Ex  parte  Fiske  (113  U.  S.,  p.  118)  the  Supreme  Court  said: 

There  can  be  no  doubt  of  the  proposition  that  the  exercise  of  the  j>ower  of  pun- 
ishment for  contempt  of  their  oraers  by  courts  of  general  jurisdiction  ia  not  subject 
to  review  by  writ  of  error  or  appeal  to  this  court.  Nor  is  tjiere  in  the  system  of  Fed- 
eral jurisprudence  any  relief  against  such  orders,  when  the  court  has  authority  to 
make  them,  except  through  the  court  making  the  order,  or  poasibly  by  the  exercif* 
of  the  pardcming  power. 

In  Hayes  v.  Fischer  (102  U.  S.,  122)  the  Supreme  Court  said: 

If  the  proceeding  below,  being  for  contempt,  was  independent  of  and  separate 
from  the  r)riginal  suit,  it  can  not  be  reexamined  liere,  either  by  writ  of  error  or  appeal 
This  was  decided  more  than  50  years  ago. 

In  construing  the  act  creating  the  circuit  court  of  appeals  with 
reference  to  its  power  to  review  contempt  proceedings,  tne  Supreme 
Court,  in  194  United  States,  338,  said: 

On  such  a  writ  only  matters  of  law  are  considered .  The  decision  of  the  trial  tribunal, 
court,  or  jury  decides  the  facts,  is  conclusive  as  to  tliem. 

In  Ex  parte  Kearney  (7  Wheat.,  45)  the  Supreme  Court  said: 

Wherever  power  is  lodged  it  may  be  abused.  But  this  forms  no  solid  objection 
against  its  exercise.  Confidence  must  be  reposed  somewhere;  and  if  there  should  b€ 
an  abuse  it  will  be  a  public  grievance  for  which  a  remedy  may  be  applied  by  the  le<a?- 
lature,  and  is  not  to  oe  devised  by  courts  of  justice. 
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In  American  and  English  Encyclopedia  of  Law,  volume  3,  page  800, 
it  is  said,  in  reference  to  contempts: 

The  exercise  of  the  power  lies  solely  in  the  discretion  of  the  judge  before  whom  the 
contempt  is  committed,  and  will  not  be  examined  or  reexamined  by  any  other  court 
except  when  the  proceedings  are  so  grossly  defective  as  to  be  void.  The  only  other 
remedy  according  to  the  English  and  more  generally  received  American  doctrine,  for 
any  error,  injustice,  abuse  of  discretion,  oppression,  or  corrupt  conduct  on  the  part 
of  a  judge  of  a  court  of  the  superior  order  is  by  resort  to  an  impeachment  before  the 
legislature. 

When  Davis  got  his  case  before  the  circuit  court  of  appeals  that 
court  said,  in  Ex  parte  Davis  (112  Fed.  Rep.,  142): 

To  hear  and  decide  whether  the  relator  was  guilty  of  such  contempt,  and  if  found 
guilty,  to  punish  him  for  such  conduct,  was  clearly  within  the  jurisdiction  of  the  court, 
and  the  court  having  exercised  such  jurisdiction  and  found  the  relator  guilty  of  con- 
tempt, its  finding  against  the  relator  can  not  be  reviewed  on  habeas  corpus. 

When  O'Neal  got  his  case  to  the  Supreme  Court  the  court  said,  in 
190  United  States,  page  38 : 

And  while  proceedings  in  contempt  may  be  said  to  be  sui  generis,  the  present  judg- 
ment is  in  effect  a  judgment  in  a  criminal  case  over  which  this  court  has  no  jurisdiction 
on  error. 

Mr.  Speaker,  I  submit  that  where  a  judge  of  a  court  of  general 
jurisdiction  abuses  his  power  in  this  matter  of  contempt  there  is  but 
one  remedy,  and  that  is  the  remedy  of  impeachment.  These  gentle- 
men who  were  mistreated  by  Judge  Swayne  appealed  to  the  courts 
above,  and  they  were  dismissed  with  the  statement  that  ''We  can 
not  review  the  facts  in  the  case."  They  told  O'Neal  that  Greenhut 
was  an  officer  of  the  court,  and  Belden  and  Davis  that  they  were 
officers  of  the  court,  and  that  it  was  for  the  trial  court  to  say  whether 
or  not  they  were  in  contempt. 

These  various  matters  have  come  now  to  the  court  of  last  resort. 
Tender  the  system  of  jurisprudence  builded  up  by  the  courts  this  Con- 
gress is  the  only  body  that  seems  to  have  the  power  to  review  the 
facts  in  these  contempt  cases. 

The  Speaker  pro  tempore.  The  time  of  the  gentleman  from  Georgia 
[Mr.  Brantley]  has  expired. 

Mr.  Brantley.  May  I  have  a  few  moments  more  ? 

Mr.  Palmer.  I  yield  to  the  gentleman  from  Georgia  \Mt.  Brantley] 
15  minutes  more. 

Mr.  Brantley.  I  thank  the  gentleman  from  Pennsylvania  [Mr. 
Palmer.] 

Mr.  Spealter,  this  House  has  the  power  to  review  the  facts  in  these 
contempt  cases.  We  have  not  the  power  to  undo  the  wrong  that  was 
done  to  O'Neal,  for,  as  has  been  said  in  this  discussion,  he  has  gone  to 
his  final  reward.  We  have  not  the  power  to  undo  the  wrong  done  to 
that  old  gentleman,  Mr.  Belden,  who  served  his  imprisonment  in  jail. 
But  we  can  condemn  these  wrongs  and  prevent  their  being  done  to 
other  people  by  removing  Judge  Swayne  from  office. 

To  my  mind  we  are  not  concerned  in  this  House  with  what  the  Sen- 
ate may  do.  It  is  no  matter  of  concern  to  us  whether  we  think  the 
Senate  will  or  will  not  sustain  a  particular  article  of  impeachment. 
It  is  no  concern  to  us  what  the  views  of  the  Senate  may  be.  Our 
concern  is.  What* is  our  view?  Let  us  do  our  dutv  and  assume  that 
Senators  will  do  theirs.  Mr.  Speaker,  I  submit  that  the  framers  of 
this  Constitution,  who  were  endeavoring  to  safeguard  the  liberty  of 
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the  freest  people  on  the  face  of  the  earth,  never  dreamed  of  or  intended 
to  provide  for  them  the  greatest  engines  of  oppression  possible  to  be 
devised,  to  wit,  courts  that  could  arbitrarily,  without  a  jury  and  with- 
out being  subject  to  review,  take  away  the  liberties  of  the  people. 

There  is  a  great  question  involved  m  this  case,  and  that  question  is 
whether  or  not  the  enactment  of  this  Congress,  limiting  the  power  of 
a  judge  to. punish  for  a  contempt,  shall  be  enforced  or  shall  we  allow 
it  to  be  set  at  naught. 

Now,  I  do  not  wish  to  consume  further  time,  but  in  conclusion  I 
want  to  submit  that  in  tliis  prosecution  there  is  no  attack  upon  the 
Federal  judiciary.  This  prosecution  is  in  defense  and  in  protection 
of  the  judiciary.  We  would  all  maintain  and  preserve  this  great  arm 
of  the  Government  in  all  of  its  strength  and  in  all  its  purity  and  in  all 
its  independence;  but  there  is  but  one  way  to  preserve  it,  and  that  is 
by  purging  it  of  its  unworthy  members. 

Mr.  Speaker,  the  powers  of  the  judiciary  are  too  vast;  its  respon- 
sibilities are  too  great  for  us  to  permit  any  swerving  from  the  straight 
path  of  duty  by  its  members. 

We  should  liold  to  the  strictest  accountability  those  in  whose 
keeping  wo  have  placed  our  lives,  our  liberties,  and  our  fortunes.  We 
should  honor  and  praise  without  stint  those  who  keep  inviolate  the 
sacred  trust  confided  to  them  and  pour  out  unlimited  condemnation 
upon  those  who  prove  unworthy.  Jefferson  declared  in  his  disap- 
pointment at  the  failure  of  the  Senate  to  convict  Judge  Chase,  that 
''impeachment  is  the  scarecrow  of  the  Constitution."  Shall  we 
who  come  upon  the  stage  an  hundred  years  later  be  forced  to  the 
same  conclusion  by  reason  of  the  verdict  arrived  at  in  Uiis  case! 
Rather  let  us  hope,  as  I  hope  and  believe,  that  impeachment  will 
prove  to  be  the  sword  of  Goliath,  ever  kept  in  the  temple  and  brought 
out  only  on  great  occasions,  but  when  Drought  out  cutting  smooth 
and  clean  corruption  from  incorruption,  tyranny  from  liberty,  and 
oppression  from  justice. 

Mr.  Speaker,  I  thank  the  House  for  its  attention.     [Loud  applause.] 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  I  yield  fifteen  minutes  to 
the  gentleman  from  Iowa. 

Mr.  Lacey.  Mr.  Speaker,  in  the  brief  time  allotted  to  me,  I  want 
to  confine  myself  to  one  legal  proposition  involved  in  this  case,  and 
that  is  the  question  as  to  tne  allowance  of  $10  a  day.  As  I  under- 
stand, the  Committee  on  the  Judiciary  are  very  much  at  variance  in 
their  opinion  as  to  all  the  other  charges;  but  upon  this  one  charge 
the  majority,  at  least,  of  them  think  Judge  Swajiie  ought  to  be 
impeached. 

1  want  to  call  the  careful  attention  of  this  House  to  the  law  as 
contained  in  the  statutes. 

In  the  first  place,  the  Revised  Statutes  (the  act  of  1871  was 
included  in  these  statutes)  provided  that  when  a  district  judse 
was  assigned  to  duty  outside  of  his  circuit  (sec.  596)  he  shall  hold 
court  without  other  compensation  than  his  regular  salary,  except 
as  provided  in  the  sjuthern  district  of  New  York,  in  whicn  district 
$10  was  tlie  maximum  of  expenses  for  those  who  sat  in  that  district- 
That  was  the  statute  from  1871  to  1881  and  embraced  in  Revised 
Statutes  of  1873.  In  1.881  that  section  was  repealed,  and  in  lieu 
thereof  a  provision  was  made  giving  actual  compensation  for  ex- 
penses incurred  by  a  district  jucige  in  holding  a  court  outside  of  his 
district. 
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Mr.  Palmer.  Will  you  not  please  quote  the  statute  that  gives 
actual  expenses  ? 

Mr.  Lacey.  I  will  cite  the  section,  and  I  will  incorporate  in  my 
remarks  a  digest  of  every  one  of  these  statutes,  so  that  gentlemen 
who  want  to  get  at  the  truth  in  this  Shatter  from  the  record  need 
not  take  the  word  of  anybody  upon  the  floor  of  the  House,  but  can  go 
to  the  statutes  themselves  and  ascertain  precisely  what  the  law  was. 
In  1891  there  was  a  law  passed  creating,  the  court  of  appeals,  and  in 
that  act  there  was  a  provision  allowing  to  the  circuit  judges  their 
expenses.  The  language  was  ''their  reasonable  expenses  of  travel 
and  attendance,  not  to  exceed  $10  a  day.  ^'  That  was  the  statute  of 
1891 .  In  1881  the  statute  had  been  passed  giving  to  the  district  judge 
their  actual  expenst^s  when  outside  their  districts. 

Subsequently  a  district  judge  was  permitted  to  participate  as  a 
member  of  the  court  of  appesds.  So  the  district  judge  found  him- 
self in  this  situation:  When  he  was  sitting  in  the  court  of  appeals  he 
could  certify  to  $10  a  day.  When  he  was  holding  circuit  or  district 
court  outside  of  His  district  he  had  to  itemize  his  expenses,  but 
might  draw  more  or  less  than  $10  a  day.  So  the  question  was  pre- 
sented to  the  Comptroller  of  the  Currency  (2  Reports  of  Comptroller 
of  the  Currency),  before  Mr.  Bowler,  in  which  District  Judges  Wood;. 
Jenkins,  and  Showalter  are  said  to  have  made  this  statement,  as  recited 
by  Mr.  Bowler: 

The  contention  of  these  judges  Ib  that  when  district  judges  hold  court  outside  of 
their  own  districts  by  order  of  the  Supreme  Court  they  are  entitled  to  be  paid  for 
their  expenses  a  per  diem  of  $10,  evidenced  by  their  own  certificate,  and  not  required 
to  furnish  any  itemized  statements  of  their  expenses. 

That  was  in  December,  1895.     Mr.  Bowler  held  that  that  law  ap- 

>lied  only  to  the  circuit  court  of  appeals,  and  did  not  apply  to  the 

;  udges  when  they  were  holding  district  or  circuit  court  outside  of 

iheir  circuits.     I  commend  to  the  attention  of  the  House  this  decision 

of  Comptroller  Bowler.     I  will  insert  it  in  my  remarks. 

In  1896  the  subject  was  brought  up  before  the  House  Committee 
on  Appropriations  and  they  put  into  an  appropriation  bill  (29  Stats., 
451,  June  11,  1896)  the  following  language;  or,  rather,  this  is  the 
language  as  it  remained  when  both  Houses  finally  got  through  with  it: 

Reasonable  expenses  of  travel  and  attendance  of  district  judges  directed  to  hold 
court  outside  t^eir  districts,  not  to  exceed  ten  dollars  per  day  each,  to  be  paid  on 
written  certificate  of  the  judges,  and  such  payment  shall  be  allowed  to  the  marshal 
in  the  settlement  of  his  accounts  with  the  United  States. 

That  is  the  law  to-day.  It  reads  the  same  as  the  statute  for  the 
court  of  appeals.  Now,  it  is  instructive  to  find  out  how  that  act  got 
into  the  statutes.  We  in  the  House  passed  that  law  without  the  pro- 
vision as  to  the  marshal's  accounts  and  sent  it  to  the  Senate.  When 
the  bill  came  up  in  the  Senate,  the  Senate  put  in  an  amendment  pro- 
viding that — 

Such  payment  shall  be  allowed  the  marshal  in  the  settlement  of  his  accounts  with 
the  United  States. 

The  committee  put  that  in  and  reported  the  bill  to  the  Senate,  and 
on  April  24,  1896,  it  was  being  debated  in  the  Senate. 

Senator  Allen^  then  a  Senator  from  the  State  of  Nebraska,  a  Popu- 
list, an  economist,  and  a  former  judge,  and  an  able  lawyer,  called 
attention  to  the  situation.     He  said: 

Mr.  President,  I  desire  to  call  the  attention  of  the  Senator  from  Iowa — 
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That  is,  Senator  Allison — 

to  a  fact  which  came  to  my  knowledge  the  other  day,  and  it  is  to  the  effect  that  under 
this  law,  or  laws  similar  to  this  whicn  have  been  paased,  where  Congress  allows  com- 
pensation to  judges  who  hold  courts  outside  of  their  particular  districts,  and  especiaUy 
the  United  States  appellate  judges^  that  in  all  instances  tJiey  certify  to  $10  a  day, 
regardless  of  the  actual  expenses  to  which  they  are  put.  The  evident  policy  of  tbe 
law  was  to  cover  the  actual  expenses  of  the  judges  at  hotels  and  for  traveling  expeneeg 
not  to  exceed  $10  per  day. 

A  little  later  on  he  says  that  he  does  not  mean  to  assert  that  aU  of 
them  do  it.     He  says: 

Not  all,  I  do  not  say  all,  but  I  eay  that  there  are  judges  who  do  it — disdrict  judges 
holding,  for  instance,  courts  of  appeal.  Some  of  them  do  certify  uniformly  to  |10  a 
day  and  take  $10  ^  day  out  of  the  Government  in  cases  where  their  legitimate  expenses 
are  not,  and  in  the  nature  of  things  can  not  be,  to  exceed  three  or  four  dollars  a  day. 

Then  he  made  a  motion  to  put  in  the  following  amendment: 

Wliich  certificate  shall  state  in  all  cases  that  the  judge  has  actually  incurred  the 
different  expenses  therein  stated. 

Senator  Allison  replied  to  that.     Said  he: 

The  object  of  the  provision,  as  1  stated  a  while  ago  to  the  Senator  from  Nebraska, 
is  to  equalize  the  juoges  when  they  travel  outside  of  their  circuits  or  districts  to  hold 
court.  If  there  are  abuses  of  the  provision  as  respects  circuit  judges  (there  can  not  be 
abuses  with  respect  to  district  judges),  if  the  circuit  judges  are  m  the  habit  of  certifying 
to  more  than  they  ought  to  certify,  it  would  be  wiser  and  better  to  allow  the  e<^uality 
to  be  established,  and  then  let  the  Judiciary  Committee  of  this  bodv  take  cognizance 
of  the  whole  question  and  make  such  modincations  of  the  statute  of  1891  as  wiU  cure 
the  defect  or  the  evil  which  seems  to  be  in  the  mind  of  the  Senator  from  Nebraska. 
1  hope  that  will  be  satisfactory  to  the  Senator  and  that  he  will  allow  the  amendment 
to  go  in  without  objecting  to  it. 

But  Senator  Allen  insisted  on  his  amendment,  and  the  amendment 
went  in,  as  follows: 

^Mlich  said  certificate  shall  state  in  all  cases  that  the  judge  has  actually  incurred  or 
paid  the  expense  therein  stated. 

The  bill  went  to  conference  with  that  amendment  in  it  from  the 
Senate,  and  this  House,  which  is  now  sitting  in  judgment  on  Judge 
Swajne,  struck  that  provision  out  in  conference,  that  the  judge  should 
certify  that  he  had  actually  spent  this  money.  This  House  struck 
that  out,  and  on  page  5821  of  the  Congressional  Record,  May  27,  1896, 
first  session.  Fifty-fourth  Congress  (here  is  the  entrv),  and  this  con- 
ference report  was  signed  by  Joseph  G.  Cannon,  E.  J.  Hainer,  and 
J.  D.  Savors,  conferees  on  the  part  of  the  House,  and  W.  B.  Allison, 
Eugene  Ilale,  and  A.  P.  Gorman,  conferees  on  the  part  of  the  Senate: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of  the  Senate  No. 
177,  and  agree  to  the  same  with  an  amendment,  as  follows: 

In  lieu  of  the  matter  inserted  by  said  amendment  insert  the  following:  "And  such 
payments  shall  be  allowed  tha  marshal  in  the  settlement  of  his  accounts  with  the 
United  States;"  and  the  Senate  agree  to  the  same. 

That  is  the  parliamentary  history  of  the  statute.  That  is  how  it 
got  there.  It  first  became  the  law  in  1891.  Senator  Allen  said  that 
the  judges — first  he  said  all  of  them  and  then  many  of  them — took 
the  straight  $10  per  diem.  Three  district  judges  submitted  the  pro- 
position to  Mr.  Bowler,  contending  that  they  understood  that  the  $10 
allowance  applied  to  them,  and  that  they  were  entitled  to  the  $10 
per  diem.  Tliat  was  in  1895.  In  1896  the  Committee  on  Appropria- 
tions took  up  the  matter  and  copied  literally — verbatim — the  lan- 
guage of  the  act  of  1891,  making  an  allowance  of  $10  a  day  to  the 
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judges  of  the  court  of  appeals,  and  that  became  the  law  as  to  the 
district  judges.  When  the  Senate  aslced  to  make  that  perfectly  plain 
by  requiring  that  the  judges  certify  that  they  had  actually  spent  the 
money  or  incurred  the  expenses  the  House  refused  to  concur,  and 
struck  it  out.  And  now,  mor.  Speaker,  we  are  asked  to  sit  in  judgment 
upon  this  judge,  who  simply  followed  the  precedent  that  was  stated 
by  Judge  Allen  in  the  Senate  of  the  United  States. 

We  have  since  that  time  made  the  appropriation  year  after  year 
for  the  payment  of  this  same  money  provided  for  in  the  act  of  1896, 
and  have  copied  the  same  identical  language  inserted  in  the  act  of 
1896,  which  was  copied  literally  from  the  act  of  1891. 

This  is  the  situation,  and  I  do  not  care  to  discuss  whether,  as 
an  abstract  proposition,  it  is  properly  an  allowance  of  $10  a  day 
or  not;  that  is  not  the  question.  We  are  here  to  determine  that 
this  judge  should  be  impeached,  and  when  the  accounting  officer 
of  the  Treasury,  Mr.  Bradley,  was  before  the  Judiciary  Committee, 
which  was  investigating  this  matter,  and  Judge  Swayne's  counsel 
asked  him  if  it  was  not  usual  for  the  judges,  substantially  all  of 
them,  to  put  the  same  corfstruction  upon  it,  the  committee  refused 
to  allow  that  question  to  be  answered,  and  have  presented  the 
present  impeachment  before  this  House  and  ask  us  to  find  that 
that  which  we  had  in  our  minds  and  refused  to  put  into  the  statute 
was  binding  upon  these  judges,  and  that  they  should  be  held 
criminally  responsible. 

ildmund  Burke  once  said,  ''You  can  not  indict  a  nation;''  and 
I  say  you  can  not  indict  an  entire  bench.  We  can  not  indict  more 
than  half  of  the  judges  who  uniformly  adopted  this  rule  which  the 
district  judges  contended  applied  to  them  in  1895,  and  which  we 
subsequently  applied  to  them  by  the  appropriation  biU  of  1896. 

We  should  not  convict  these  men  of  malfeasance  in  office,  moral 
turpitude,  and  wickedness.  We  should  not  send  this  charge  to 
the  Senate  without  this  committee  taking  up  the  question  as  to 
other  judges.  If  Swayne  is  to  be  convicted,  the  whole  question 
should  be  investigated.  If  this  judge  goes  out,  the  other  judges 
should  be  tried,  too,  if  they  made  the  same  mistake.  On  the  other 
hand,  if  it  is  a  question  of  construction  and  it  has  been  misconstrued, 
why  dismiss  the  judge  ? 

We  have  just  now  heard  the  decision  in  the  Burton  case,  and 
the  judges,  nve  to  four,  say  that  the  court  below  made  a  mistake 
in  the  law.  It  is  a  well-settled  rule  that  every  man  is  presumed  to 
know  the  law  except  the  judge,  and  the  judge  is  excused  from  that 
presumption,  for  he  has  the  court  of  appeals  to  correct  him.  If 
there  is  a  controversy  between  one  of  these  gentlemen  and  myself 
about  a  contract  in  which  a  statute  is  connected,  we  are  both  con- 
clusively presumed  to  know  the  statute  and  to  know  exactly  what  it 
means;  but  there  is  no  such  presumption  in  favor  of  the  judge  who 
tries  the  controversy  between  us.  The  court  of  appeals  sits  to 
correct  him.  To  err  is  human,  and  the  errors  of  courts  may  be 
reviewed  and  corrected. 

Mr.  Clayton.  It  is  presumed  that  the  judge  is  learned  in  the  law. 

Mr.  Lacey.  Yes;  and  it  is  presumed  that  my  friend  is  also  learned 
in  the  law,  but  he  made  a  mistake  in  not  going  into  the  history 
of  this  statute.  The  committee  made  a  mistake  in  presenting 
this  charge  before  the  House  without  investigating  the  source  of 
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this  statute,  and  that,  too,  on  a  new  charge.  This  is  a  new  charge: 
it  was  a  snap  shot  taken  at  the  close;  after  everything  else  was  all 
in  doubt.  They  say  here  and  now  that  no  matter  whether  it  is 
proven  or  not,  whether  other  judges  put  the  same  construction  on 
the  law,  it  shall  not  be  considered  by  this  House.  But  you  will 
take  legislative  notice  of  the  debates  of  the  Senate  and  House;  you 
will  take  notice  of  the  debates  under  which  this  statute  was  adopted; 
you  will  take  notice  of  the  action  in  this  House  upon  the  report  of 
its  own  conference  committee,  and  if  you  do,  can  you  say  that  Judge 
Swayne  violated  the  law  to  such  a  degree  as  to  render  him  crimin^y 
responsible  and  liable  to  removal  from  the  office  he  now  holds  ? 

The  Speaker.  The  time  of  the  gentleman  from  Iowa  has  expired. 

Mr.  GiLLETT  of  California.  I  yield  five  minutes  more  to  the 
gentleman  from  Iowa. 

Mr.  Wm.  Alden  Smith.  I  want  to  ask  the  gentleman  a  question. 

Mr.  Lacey.  Verv  well. 

Mr.  Wm.  Alden  Smfth.  The  legislative  history  of  that  amend- 
ment, as  I  understand  the  gentleman,  discloses  the  fact  that  the 
House  insisted  upon  the  provision  which  now  appears,  and  rejected 
the  provision  which  qualified  it. 

ifr.  Lagey.  And  wnich  would  have  made  it  perfectly  plain  and 
clear. 

Mr.  Wm.  Alden  Smith.  We  not  only  made  the  law,  but  we  con- 
strued it. 

Mr.  Lacey.  We  refused  to  put  in  the  statute  that  which  constitutes 
the  position  taken  by  my  friend  from  Alabama  [Mr.  Clayton],  and 
with  a  knowledge  of  the  fact  that  many  judges  have  been  drawing 
the  $10  a  day  on  the  assumption  of  the  law,  whether  it  was  a  mistaken 
assumption  or  not. 

Mr.  Burleson.  Mr.  Speaker,  the  gentleman  from  Iowa  spoke  of 
a  certificate  from  the  Treasury  Department.  Does  this  certificate 
state  that  any  judge  has  certified  for  $10  a  dav  when  he  has  spent 
only  $1.25? 

Jir.  Lacey.  Oh,  no;  it  could  not  do  that;  but  the  certificates  show 
absolute  uniformity  in  more  than  half  the  cases — absolute  uniform- 
ity— fixing  the  exact  amount  at  $10  a  day,  and  that,  too,  in  locali- 
ties where  we  all  know  the  current  hotel  rate  is  $3  and  $4  a  day. 
So  that,  Mr.  Speaker,  it  seems  to  me  that  this  House  is  practically 
precluded  by  its  own  action  from  standing  a  moment  on  the  first 
charge.  As  to  the  others,  I  have  neither  the  time,  the  opportunity, 
nor  the  inclination  to  discuss  them.  They  have  been  discussed  at 
length.  Upon  those  other  propositions  the  committee  is  absolutely 
divided.  The  very  committee  of  seven  that  brings  in  the  charge 
does  not  come  in  by  a  two-thirds  vote.  There  is  only  a  four-sevenths 
vote,  which  is  two  twenty-firsts  less  than  a  two-tliirds  majority,  and 
yet  they  want  to  take  this  case  to  the  Senate  of  the  United  States, 
where  we  have  to  convict  by  a  two-thirds  vote,  and  when  they  could 
not  agree  by  a  two-thirds  vote  of  the  committee  in  frammg  the 
charges.     [Applause.] 

Mr.  Mann.  Mr.  Speaker,  the  gentleman  referred  to  a  decision  of 
the  comptroller.  I  did  not  quite  get  what  the  decision  was.  May 
I  ask  the  gentleman  whether  the  decision  is  law  ? 

Mr.  Lacey.  Well,  it  is  his  construction  of  the  law. 

Mr.  Mann.  Whether  it  could  be  printed? 
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Mr.  Lacey.  It  is  printed  in  the  volume  which  I  read  from  hero. 
He  holds  that  they  were  not  entitled  to  the  $10  a  day — the  district 
judges — and  that  was  before  the  act  of  1896.  Before  the  act  of 
1896  they  might  draw  more.  They  might  draw  $20  a  day,  provided 
they  expended  it. 

Mr.  ^lANN.  The  gentleman  commented  upon  it  to  us  and  I  thought 
possibly  it  might  be  printed. 

Mr.  Lacey.  I  have  no  other  copy  except  in  this  volume,  which  I 
will  pass  to  the  reporters  and  let  tnem  copy  it  in  my  remarks. 

The  decision  referred  to  by  Mr.  Lacey  is  as  follows: 

TBEA8URY  Department, 
Office  of  Cohftroller  of  the  Treasury, 

December  6,  1S95. 

Sir:  I  am  in  receipt  of  yours  of  November  25,  inclosiiig  a  copy  of  a  letter  from 
United  States  Circuit  Judges  Woods,  Jenkins,  and  Showalter,  of  the  seventh  circuit, 
with  copies  of  letters  adoressed  to  them  from  United  States  District  Judges  Bunn 
and  Seaman,  of  the  two  Wisconsin  districts,  relating  to  the  payment  of  the  expenses 
of  district  judges  while  holding  court  outside  of  their  own  distncts. 

The  contention  of  these  judges  is  that  when  district  judges  hold  court  outside 
of  their  own  districts  by  order  of  the  circuit  judge  they  are  entitled  to  be  paid  for 
their  expenses  a  per  diem  of  $10,  evidenced  by  their  own  certificate,  and  are  not 
required  to  fumisn  an  itemized  statement  of  their  expenses.  You  ask  my  decision 
whether  the  marshals  of  the  United  Stated  are  authorized  to  pay  to  district  judges 
80  holding  court  $10  per  day  upon  their  own  certificatee  only.  For  an  intelligent 
answer  to  this  question  a  review  of  the  legislation  in  regard  4o  the  holding  of  court 
by  district  judges  outside  of  their  own  districts  is  necessary. 

The  act  of  July  29,  1850  (9  Stat.,  442),  authorized  the  circuit  judge  to  designate 
a  district  judge  to  hold  court  in  another  district  under  certain  circumstances  therein 
enumerated.  Section  5  of  said  act  provided  that  such  district  judge  *  'shall  be  allowed 
his  reasonable  expenses  of  travel  to  and  from  and  of  residence  in  such  other  district 
necessarily  incurred  by  reason  of  such  designation  and  appointment  and  his  obedience 
thereto;  and  such  expenses  shall,  when  certified  by  the  clerk  and  the  district  attorney 
of  his  judicial  district  within  which  such  services  shall  have  been  performed,  be  paid 
by  the  marshal  of  such  district,  and  allowed  him  in  his  accounts  with  the  Umted 
States." 

It  will  be  noticed  that  this  act  provided  for  the  expenses  of  the  jud^s  without 
limit  as  to  the  amount,  and  proviaed  that  such  expenses  should  be  evidenced  by 
the  certificate  of  the  clerk  and  district  attorney. 

Section  3  of  the  legislative,  executive,  and  judicial  appropriation  act  of  March  3, 
1871  (16  Stat.,  494),  provided  for  the  salaries  of  certain  )\idffBs  of  the  United  States, 
and  further  enacted:  "And  all  provisions  of  law  providing  for  additional  compen^a- 
taon  or  allowance  to  any  judge  for  traveling  expenses  are  hereby  repealed.''  And 
further,  that  district  judges  holdins  court  outside  of  their  districts  should  do  ho 
" without  any  other  compensation  man  his  (their)  regular  salary  as  established  by 
law."  This  provision  clearly  repealed  the  provision^  of  the  act  of  1850,  allowing 
actual  traveling  and  other  expenses  of  district  judges  while  holding  court  outside  of 
Uieir  districts. 

The  act  of  March  5,  1872  (17  Stat.,  36)  provided  that  whenever  '*a  district  judge 
from  another  district  shall  hold  a  di<<trict  or  circuit  court  in  the  southern  district  of 
New  York,  his  expenses,  not  exceeding  $10  per  day,  certified  by  him,  shall  be  paid 
by  the  marshal  of  said  district,  as  a  part  of  the  expenses  of  the  court,  and  be  allowed 
in  his  account." 

By  this  act  not  a  district  judge  holdi  n^  court  in  the  southern  district  of  New  York  was 
put  upon  a  different  footing  from  district  judges  holding  courts  elsewhere,  and  pay- 
ment was  authorized  to  such  judges,  not  of  a  per  diem  of  llO,  but  of  their  expenses  not 
exceeding  $10  per  day,  and  which  expenses  should  be  evidenced  by  the  certificate  of 
the  judge. 

These  various  statutes  were  incorporated  into  the  Revised  Statutes  as  sections  596 
and  597,  section  596  providing  for  the  designation  of  district  judges  to  hold  court  out- 
Ade  their  districts  and  providing  that  they  should  do  so  without  any  other  compen- 
sation than  their  regular  salaries,  and  section  597  providing  for  the  payment  of  expenpes 
not  exceeding  $10  a  day,  to  a  district  judge  holding  court  in  the  southern  district  of 
New  York,  upon  his  certificate. 
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In  the  sundry'  civil  appropriation  act  of  March  3,  1881  (21  Stat.,  454),  the  following 
clause  was  enacted:  "And  so  much  of  section  596  of  the  Revised  Statutes  as  forbid 
the  payment  of  the  expenses  of  district  judges  while  holding  court  outside  of  their 
difltncts  is  hereby  repealed."  And  in  the  same  act  specific  appropriation  was  rnnde 
"for  payment  of  expenses  of  district  judges  who  may  oe  sent  out  of  their  districts  in 
pursuance  of  law  to  hold  a  circuit  or  district  court." 

This  provision  manifestly  wan  enacted  to  allow  to  district  judges  when  holding  court 
outside  of  their  districts  their  actual  expenses,  which  had  been  previously  prohibited 
but  did  not  reenact  the  provision  in  the  act  of  July  29,  1860,  which  required  that  these 
expenses  should  be  evidenced  by  the  certificate  of  the  clerk  and  (ustrict  attorney. 
Had  it  not  been  for  the  prohibition  upon  the  payment  of  expenses  to  district  judges 
when  holding  court  outside  of  their  districts,  such  expenses  would  probably  have  been 
allowable  under  the  well-established  rule  that  where  civilian  officers  or  employees  of 
the  Government  are  obliged  to  travel  from  the  place  where  their  regular  duties  are 
performed  their  actual  expenses  may  be  paid.  It  has  always  been  required  that  theee 
actual  expense  should  be  itemized  ana  supported  by  vouchers  when  the  exiienses 
are  of  such  a  character  that  proper  vouchers  can  be  obtained,  and  generally  by  regula- 
tions to  that  effect  prescribed  by  the  various  departments,  sworn  to.  When  tfie  clause 
in  the  act  of  1881  allowing  expenses  to  be  paid  to  district  jud^s  holding  court  outside 
of  their  districts  was  enacted,  it  was  construed  by  the  accounting  officers  as  authorizing 
the  payment  to  these  district  judges  of  their  actual  expenses  without  limitation  as  to 
the  amount,  and  that  these  expenseh  should  be  evidenced  in  the  same  manner  as  the 
expenses  of  other  civil  officers  or  employees  of  the  Government  were  required  to  be 
evidenced,  viz,  by  an  itemized  statement  supported  by  vouchers  where  poesible.the 
provisions  of  section  597,  Revised  Statutes,  relating  to  the  holding  of  court  in  the 
southern  district  of  New  York,  both  as  to  the  limit  of  $10  per  day  and  the  manner  in 
which  the  expenses  should  be  evidenced  therein  containea,  not  having  been  consid- 
ered applicable  to  district  judges  when  holding  court  outside  of  their  districts  else- 
where than  in  the  southern  district  of  New  York. 

That  construction  has  been  consistently  maintained  up  to  the  present  time,  and  in 
consequence  thereof  district  judges  have  always  been  required  when  holding  court 
outside  of  their  districts,  other  than  in  the  southern  district  of  New  York,  to  evidence 
their  expenses  by  an  itemized  statement,  supported  by  vouchers  where  possible,  and 
have  been  allowed  such  actual  expenses  even  if  the  same  exceeded  $10  per  day.  A? 
this  construction  seems  to  have  conformed  to  the  letter  of  the  law  and  has  been  consiet- 
ently  followed  by  the  accounting  officers  ever  since  its  enactment,  I  see  no  reason  why 
the  condtruction  should  be  changed  so  as  to  allow  district  judges  to  receive  their  actual 
expeiuea  upon  their  own  certificates  only  and  at  the  eame  time  to  limit  those  expenses 
to  $10  per  dav,  such  limitation  not  having  been  specifically  made  by  Congress.  It  may 
well  be  that  Congress  intended  to  limit  the  expenses  of  the  district  judge,  while  holding 
court  in  the  southern  district  of  New  York,  to  $10  per  day,  for  his  traveling  expenses 
could  not  be  very  great,  while  it  was  not  intended  to  limit  the  expenses  of  a  aistrict 
judge  while  holding  court  outside  of  hie  district  in  many  of  our  Western  States,  where 
tiie  actual  cost  of  transportation  in  many  ca«es  would  exceed  the  total  amount  allow- 
able to  him  at  the  rate  of  $10  per  day  in  the  event  that  he  only  held  court  for  a  few 
davb  consecutively. 

No  trouble  seems  to  have  been  experienced  in  regard  to  this  matter  until  after  the 
creation  of  the  circuit  courts  of  appeals  by  the  act  of  March  3,  1891  (26  Stat.,  826), 
which  authorized  district  judges  to  sit  in  said  court  in  certain  cases,  and  section  8  of 
which  provided  that  any  justice  or  judge  who  "shall  attend  the  circuit  court  of  appeals 
held  at  any  place  other  than  where  he  resides  shall,  upon  his  written  certificate,  be 
paid  by  tKe  marshal  of  the  district  in  which  the  court  shall  be  held  his  reasonable 
expenses  for  travel  and  attendance,  not  to  exceed  $10  per  day."  As  a  result  of  this 
enactment  district  judges  when  hitting  in  the  circuit  court  of  appeals  were  allowed 
their  expenses  upon  their  own  certificates,  but  such  expenses  were  limited  to  $10  per 
day.  District  judges  found  themselves,  therefore,  in  this  position  that  when  they  sat 
in  the  circuit  court  of  appeals  they  were  entitled  to  receive  their  expenses,  notexceeding 
$10  a  day,  evidenced  by  their  own  certificate;  but  when  they  held  a  circuit  or  district 
court  outside  of  their  district**  they  were  entitled  to  their  reasonable  actual  expenses 
without  limit,  but  which  could  only  be  evidenced  by  an  itemized  statement,  supported 
by  vouchers  where  possible.  No  doubt  they  have  been  unable  to  see  why  such  a  dis- 
tinction should  be  drawn,  nor  is  the  comptroller  able  to  see  why  any  such  distinction 
should  be  drawn;  but  the  distinction  seems  clearly  to  have  been  made  by  the  various 
enactmiHit^  above  cited,  and  the  comptroller  finds  himself  unable  to  make  any  changes 
in  the  lawn  passed  by  Congress.     The  remedy  lies  with  Congress. 

For  the  reasons  above  stated  district  judges,  when  holding  courts  outside  of  their 
districts,  elsewhere  than  in  the  southern  district  of  New  York,  are  not  authorized  to 
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be  paid  $10  a  day  upon  their  certificate,  but  are  authorized  to  receive  actual  expenses 
upon  itemized  statementB  supported  by  vouchers  where  pos  ible.  WTiether  these 
statements  should  be  sworn  to  is  a  matter  for  the  discretion  of  the  Attorney  General, 
under  whose  control  the  appropriation  for  their  payment  is  placed. 

In  the  letters  of  Judges  nunn  and  Seaman  it  is  stated  that  until  recently  they  were 
not  rec}uired  to  make  itemized  statements  of  their  expenses  when  holding  court  outside 
of  their  districts.  In  this  they  are  mistaken,  for  the  practice  of  reauiring  such  item- 
ized statements  has  prevailed,  as  above  stated,  since  the  clause  in  tne  act  of  1881  was 
passed,  and  an  examination  of  the  accounts)  of  the  marshal  for  the  northern  district 
of  Illinois  shows  such  itemized  statements,  although  in  one  case  it  appears  that  Judge 
Seaman  was  allowed  his  expenses  upon  his  certificate,  apparently  inadvertently,  by 
the  clerk  who  settled  the  Account  of  the  marshal,  for  that  particular  certificate  was 
with  some  twenty  other  certificates  of  judges  who  were  sitting  in  the  cir(*uit  court  of 
appeals. 

DIGEST   OF   THE   STATUTES. 

The  following  is  the  lan«;uage  of  the  statute  which  Judge  Swayne 
is  charged  with  violating: 

For  reasonable  expenses  for  travel  and  attendance  of  district  judges  dire(*ted  to  hold 
court  outside  their  districts,  not  .to  exceed  ten  dollars  i>er  day  each,  to  be  paid  on* 
written  certificates  of  the  judges,  and  such  payments  shall  be  allowed  the  marshal  in 
the  settlement  of  his  accounts  with  the  Unite<l  States.  (29  Stat.  L.,  451,  approved 
June  11,  1896.) 

When  tliis  law  was  proposed  ui  the  sundrj'  civil  bill  in  1896,  it  was 
passed  uearlv  in  the  above  fomi  in  the  House.  It  was  amended  in 
the  Senate  April  24,  1896,  on  motion  of  Mr.  Allen,  of  Nebraska,  by 
adding  the  following: 

Wliich  said  certifiiitte  shall  state  in  all  cases  that  the  judge  has  actually  incurred  or 
paid  the  expense  therein  stated.  ((Congressional  Record,  54th  Cong.,  Ist  sess.,  p. 
4364.) 

Mr.  Allen  said  (ib.,  4363)  that  under  this  form  of  statute  the  circuit 
judges  in  all  instances  certified  $10  a  day,  and  offered  above  amend- 
ment to  prevent  it. 

In  each  subsequent  appropriation  bill  the  law  was  reenacted,  as 
follows : 

Of  reasonable  expenses  for  travel  and  attendance  of  district  fudges  directed  to  hold 
court  outside  of  their  districts,  not  to  exceed  ten  dollars  per  day  each,  etc.  (same  as 
1896).     (30  Stat.  L.,  644,  approved  July  1,  1898.) 

Of  reasonable  expenses  for  travel  and  attendance,  etc.  (same  as  1896).  (30  Stat.  L., 
1116,  approved  Mar.  3,  1899.) 

Of  reasonable  expenses  for  travel  and  attendance,  etc.  (same  an  1896).  (31  Stat.  L., 
641,  approved  June  6,  1900.) 

Of  reasonable  expenses  for  travel  and  attendance,  etc.  (sdnie  as  1896).  (31  Stat.  L.. 
1183,  approved  Mar.  3,  1901.) 

Of  reasonable,  etc.  (same  as  1896).     (32  Stat.  L.,  476,  approved  June  28,  1902.) 

Of  reasonable,  etc.     (32  Stat.  L.,  1141,  approved  Mar.  3,  1903.) 

Of  reasonable,  etc.  (.same  as  1896).     (33  Stat.  L.,  508,  approved  Apr.  28,  1904.^ 

The  following  is  the  present  law  as  to  the  courts  of  appeals: 

Sec.  8.  That  any  justice  or  judjyc  who,  in  pursuance  of  tfie  provisions  of  this  act, 
shall  attend  the  circuit  court  of  apiK>als  held  at  any  place  other  than  where  he  resides 
shall,  upon  his  written  certificate,  be  paid  by  the  marshal  of  the  di.strict  in  which  the 
court  shall  be  held  his  reasonable  expenses  for  travel  and  attendance  not  to  exceed 
ten  dollars  per  dav.  and  such  jjaymenta  shall  be  allowed  the  marshal  in  the  settle- 
ment of  hisaccounts  with  the  United  States.     (26  Stat.  L.,  828,  approved  Mar.  3, 1891.) 

The  Revised  Statutes  of  1873  forbade  the  payment  of  expenses  of 
a  district  judge  in  holding  court  outside  his  district.  (Rev.  Stat., 
596.) 
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This  was  repealed  March  3,  1881,  in  sundry  civil  bill  ^21  Stat. 
L.,  454,  approved  Mar.  3,  1881),  and  the  following  provision  inserted : 

For  payment  of  expenses  of  district  judges  who  may  be  sent  out  of  their  districts  in 
pursuance  of  law  to  hold  circuit  or  district  court,  and  for  other  miscellaneous  expenses, 
three  hundred  thousand  dollars. 

This  remained  the  law  until  the  act  of  1896  hereinbefore  cited. 
The  following  is  the  exception  of  the  revised  Statutes  as  to  New 
York  southern  district.     (Rev.  Stat.,  597.) 

Whenever  a  district  iudge  from  another  district  holds  a'  district  or  circuit  court  in 
the  southern  district  of  New  York,  in  pursuance  of  the  preceding  section,  his  expenses, 
not  exceeding  ten  dollars  a  day,  certified  by  him,  shall  be  paid  by  the  maishal  of  said 


district,  as  a  i^art  of  the  expenses  of  the  court,  and  shall  be  allowed  in  the  marshal's 
account.  (Originating  in  en.  35,  act  of  Mar.  5,  1872,  17  Stat.  L.,  66,  and  put  in  Rev. 
Stat,  as  sec.  597.) 

Under  the  act  of  1881,  as  to  expenses  of  district  judges,  the  follow- 
ing appropriation  acts  were  passed : 

For  payment  of  expenses  of  district  judges  who  may  be  sent  out  of  their  districts  in 
pursuance  of  law  to  hold  circuit  or  district  court  (same  as  1881).  (22  Stat.  L.,  p,  336, 
approved  Aug.  7,  1882.) 

22  Statutes  at  Large,  661,  approved  March  3,  1883,  was  the  same 
as  page  336,  1882. 

In  23  Statutes  at  Large,  224,  approved  July  7,  1884,  the  verbiage 
was  slightly  changed  as  follows : 

Expenses  of  district  judges  who  may  be  sent  out  of  their  districts  to  hold  court. 

23  Statutes  at  Large,  511,  approved  March  3,  1885,  was  the  same 
as  1884. 

24  Statutes  at  Large,  254,  approved  August  4,  1886,  was  the  same 
as  1884. 

24  Statutes  at  Large,  page  541,  was  the  same  as  1884  (March  3, 
1885). 

25  Statutes  at  Large,  page  545,  October  2,  1888,  was  the  same  as 
1884. 

25  Statutes  at  Large,  page  878,  March  2,  1889,  was  the  same  as 
1884. 

26  Statutes  at  Large,  page  410,  approved  August  30, 1890,  was  the 
same  as  1884. 

26  Statutes  at  Large,  987,  approved  March  3,  1891,  was  the  same 
as  1884. 

In  27  Statutes  at  Large,  386,  approved  August  5,  1892,  it  was 
slightly  changed  again  as  follows : 

Of  expenses  of  district  judges  to  hold  court  outside  of  their  districts,  and  judges  of 
the  circuit  courts  of  appeals. 

27  Statutes  at  Large,  609,  approved  March  3,  1893,  was  the  same 
as  1892. 

28  Statutes  at  Large,  417,  approved  August  18,  1894,  was  the  same 
as  1892. 

28  Statutes  at  Large,  910,  approved  March  2,  1895,  was  the  same 
as  1892. 

Mr.  Palmek.  Mr.  Speaker,  I  yield  five  nmiutes  to  the  gentleman 
from  Teimessec  [Mr.  Gaines]. 

Mr.  Gaines  of  Tennessee.  Mr.  Speaker,  I  did  not  hear  all  of  the 
remarks  of  the  gentleman  from  Iowa  [ilr.  Lacey],  and  I  am  informed 
that  he  did  not  quote  all  of  the  Record  touching  upon  this  very 
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matter,  and  upon  the  assumption  that  he  did  not  quote  all  of  the 
Record  I  desire  to  make  a  few  remarks.  I  will  ask  the  gentleman 
whether  he  read  it  all  ? 

Mr.  Lacey.  Oh,  no;  I  had  only  fifteen  minutes  and  could  not  do  it. 

Mr.  Gaines  of  Tennessee.  From  whom  did  the  gentleman  quote  ? 

Mr.  Lacey.  Senator  Allen  and  Senator  Allison. 

Mr.  Gaixes  of  Tennessee.  Why  did  not  the  gentleman  go  a  little 
further  ? 

Mr.  Lacey.  Oh,  the  gentleman  can  ^o  as  far  as  he  wishes. 

Mr.  Gaines  of  Tennessee.  Very  well.     I  read  from  the  Record  at 

age  4363,  April  24,  1896: 

Mr.  Allison.  Does  the  Senator  [Mr.  Allen]  believe  that  any  district  judge  or  cir- 
cuit judge  is  likely  to  violate  the  law  by  making  a  false  certificate?  The  Senator 
must  remember  that  this  includes  all  traveling  ex)>en8e8  as  well  as  expenses  while 
at  the  place  of  holding  court. 

Mr.  Allen.  I  say  some  of  them  do,  according  to  my  information.  A  judge  is  a 
human  being.  He  is  no  more  of  a  man  after  he  oecomes  a  jud^e  than  he  was  at  the 
time  he  became  a  judge.  If  he  had  frailties  at  that  time,  he  carrjes  them  to  the  bench 
with  him. 

The  proposed  statute  fixes  the  maximum  in  these  words: 

"Of  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges." 

That  carries  the  implication,  which  is  as  clear  as  language  can  make  it,  that  he 
shall  not  receive  $10  a  dav  unless  his  actual  expenses  amount  to  $10  a  day. 

Mr.  Gray.  His  reasonafjle  expenses. 

Mr.  Allen.  His  reasonable  expenses.  Kea8onal)le  expenses  include  hotel  bill  and 
railroad  fare. 

Senator  Chandler,  in  construing  this  $10  per  day  provision,  said: 

The  provision  is  that  the  judge  shall  be  paid  his  reasonable  expenses  for  travel  and 
attendance,  not  to  exceed  $10  per  day.  The  judge  of  a  United  States  court  has  to 
certify  that  that  is  an  expense;  that  that  is  what  he  has  paid  out.  Does  the  Senator 
mean  to  say  that  there  is  a  judge  anywhere  in  the  United  States  holding  'court  in 
that  way  who  if  his  expenses  were  $7  or  $8  or  $5  a  day  would  certify  that  they  were 
$10  in  order  to  get  the  additional  pay? 

Now,  then,  Mr.  Speaker,  Senator  Allison  further  on,  at  tho  bottom 
of  the  page,  went  on  to  say : 

The  object  of  the  provision,  as  I  stated  a  while  ago  to  the  Senator  from  Nebraska, 
is  to  equalize  the  judges  when  they  travel  outside  of  their  circuits  or  districts  to  hold 
court.  If  there  are  abuses  of  the  provision  as  respects  circuit  judges  (there  cvm  not 
be  abuses  with  respect  to  district  judges),  if  the  circuit  judges  are  in  the  habit  of 
certifying  to  more  tnan  they  ought  to  c^ertify  to,  it  would  be  wiser  and  better  to  allow 
the  equality  to  be  established,  and  then  let  the  Judiciary  Committee  of  this  body 
take  cc^izance  of  the  whole  (question  and  make  such  uKxlification  of  the  statutJe 
of  1891  as  will  cure  the  defects  or  the  evils  which  seem  to  be  in  the  mind  of  the  Senator 
from  Nebraska.  I  hope  that  it  will  be  satisfactory  to  the  Senator,  and  that  he  will 
allow  the  amendment  to  gt)  in  without  objer^ting  to  it. 

Mr.  Allen.  I  sugerest  to  the  Senator  from  Iowa  the  propriety  of  inserting  after  the 
word  "judges,"  inline  21,  on  page  111,  the  words  'which  said  certificale  shall  in  all 
cases  contain  a  statement  that  expen-ses  tlicrein  certified  have  actually  been  incurred 
and  paid." 

This  amendment  was  adopted,  hut  it  was  stricken  out  in  confer- 
ence, because  every  judge  who  sits  on  tho  bench  is  there  upon  his 
honor  and  so  honorable  that  when  ho  spends  $1.50  a  day  he  will  not 
certify  to  $10  a  day. 

Mr.  Speaker,  I  now  read  from  tho  sunthy  civil  report  of  189(5,  pre- 
pared by  the  present  Speaker  of  this  House  [Mr.  Cannon],  as  follows: 

In  presenting  to  the  House  the  bill  making  appropriations  for  sundr>'  civil  expenses 
of  the  Government  for  the  fiscal  year  1897,  the  (^oniniitteo  on  Appropriations  submit 
the  following  in  explanation  thereof. 
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In  '^  explanation  "  thereof,  if  you  please 


The  Speakek.  The  time  of  the  gentleman  has  expired. 

Mr.  Pai;mer.  I  yield  five  minutes  more  to  the  gentleman  from 
Tennessee. 

Mr.  Gaixes  of  Tennessee.  Now  listen.  Mr.  (Gannon  further  said  in 
this  report : 

The  following  linxitationfl  touching  certain  branches  of  the  public  eervdce  for  which 
appropriations  are  made  and  not  heretofore  imposed — 

That  is,  not  imposed  on  district  judges — 

are  recommended  in  the  bill,  namely:  On  page  95  the  appropriation  for  pay  of  bailifib 
and  criers  and  other  expenditures  of  the  United  States  court  is  made  available  to 

gav  the  reasonable  expenses  of  travel  and  attendance  of  district  judges  directed  to 
old  court  outside  of  their  district,  not  to  exceed  $10  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges. 

The  words  in  parentheses  are  in  italics.  The  distinguished  gentle- 
man who  presides  over  this  body,  in  effect,  said:  *' Gentlemen,  there 
is  a  penalty  already  fixed  W  a  criminal  statute  that  makes  it  a  fine 
for  a  judge  to  falsify  a  certificate  to  get  money  from  the  Government, 
hence  the  Allen  amendment  is  unnecessary.  I^et  us  not  reflect  upon 
the  honor  of  the  judges  of  our  great  country  by  adopting  this  unneces- 
sary amendment;''  and  it  was  defeated  in  conference.  I^t  us  keep 
the  judiciary  above  suspicion,  but  let  the  judges,  each  and  all,  help  to 
do  so.     vSo  the  conferees  did  not  agree  to  the  Allen  amendment. 

In  substance,  Senator  Allison  said  we  should  not  suspect  a  Federal 
judge,  a  man  who  is  sworn  to  support  the  Constitution  and  the  laws, 
which  prohibit  such  acts,  will  come  along  and  by  his  false  certificate 
reach  a  long  hand  into  the  Treasury  and  take  a  miserable  little  pit- 
tance of  $10  from  the  Government,  when  he  had  only  spent  a  few  dol- 
lars per  day.  That  is  the  gist  of  this  wliole  debate  pn  this  subject  in 
the  Record.  Senator  Allison,  whom  evervbody  loves,  said  the  judges 
were  too  honorable  to  thus  act.  That  is  the  short  of  it.  They  are  too 
honorable  to  falsify  a  certificate. 

''Where  is  the  judge  who  has  done  it T'  the  old  man  said,  and  the 
great  judge,  George  Gray,  who  so  long  adorned  the  United  States 
Senate,  said  that  the  language  means  ''reasonable  expenses.''  So 
said  in  effect  Senator  Chandler.  So  said  Senator  Allen.  And  I  heard 
the  gentleman  from  Towa  [Mr.  Ijacey]  in  his  speech  compliment  Sen- 
ator Allen  as  being  a  great  lawyer,  and  he  is  a  great  lawyer,  and  he 
said :  '  *  Wo  all  are  human  beings  when  we  go  on  the  bench  and  some  of 
us  do  not  take  as  much  humanity  and  common  decency  on  the  bench 
as  we  ought.  Let  us  put  it  down  in  black  and  white  that  the  judge  is 
to  certify  to  the  items  of  his  actual  expenses — so  many  miles  of  travel, 
so  much  for  hotels,  and,  if  you  please,  so  many  cigars,  so  many  cock- 
tails— put  down  every  detail  and  certify  them."  But,  Mr.  Speaker, 
you  then  said  in  reply:  '*I  have  put  in  new  restrictions.''  Eiere  are 
vour  own  words,  ''  new  limitations."  The  amendment  is  unnecessary, 
^hose  are  the  words  our  distinguished  Speaker  put  in  his  report,  which 
is  to  be  found  here  in  the  archives  of  this  House. 

We  will  give,  they  argued,  the  district  judge  who  may  clmnce  to 
spend  $10  tliat  which  the  circuit  judges  get,  coupled  with  the  limita- 
tion that  the  expense  must  not  be  over  $10,  if  at  all.  Senator  Hale 
and  Senator  Allison,  Mr,  Cannon,  Gov.  Savers,  who  was  sitting  here 
a  while  ago,  and  Mr.  Hainer,  the  Senate  and  House  conferees,  said: 
"Let  us  not  reflect  upon  the  judiciary."     Great  God!  these  judges, 
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they  argued,  will  not,  in  the  face  of  a  criminal  statute,  certify  they 
have  spent  $10  a  daj^  when  they  onlj  spent  a  dollar  and  a  half.  That 
is  the  whole  contention  on  this  subiect,  as  the  Record  will  show,  and 
this  report;  but  the  way  my  friend  from  Iowa  [Mr.  Lacey]  read  the 
Record  the  judgment  of  these  Senators  was  exactly  the  other  way. 
[Applause.] 

Air.  Speaker,  I  ask  unanimous  consent  to  have  the  whole  of  this 
Allen- Allison-Gray-Chandler  debate  printed  in  the  Record  to-morrow, 
so  we  can  all  read  it.  I  do  not  want  to  do  anybody  an  injustice  in 
any  way. 

The  Speaker.  The  gentleman  from  Tennessee  asks  unanimous  con- 
sent to  have  the  debate  in  the  Senate  to  which  he  refers  printed  in  the 
Record  as  part  of  his  remarks.  Is  there  objection?  [After  a  pause.] 
The  Chair  hears  none. 

The  extract  referred  to  is  as  follows : 

Mr.  Allen.  Mr.  President,  I  desire  to  call  the  attention  of  the  Senator  from  Iowa 
to  a  fact  which  came  to  my  knowledge  the  other  day,  and  it  is  to  the  effect  that  under 
this  law,  or  laws  similar  to  this  which  have  been  passed  where  C'ongre.«  allows  com- 
pensation to  judges  who  hold  courts  outside  of  their  particular  districts,  and  espwial  y 
the  United  States  appellate  judges,  that  in  all  instances  they  certify  to  $10  a  day, 
regardless  of  the  actual  expenses  to  which  they  are  put.  The  evident  policy  of  the 
law  was  to  cover  the  sictual  expenses  of  the  judges  at  hotels  and  for  traveling  expeau  s 
not  to  exceed  $10  per  day. 

I  have  information  from  a  source  that  I  am  not  permitted  to  disclose  that  in  many 
instances  where  the  legitimate  expenses  and  hotel  bills  are  not  to  exceed  three  or  four 
dollars  a  day,  where  a  judge  has  gone  to  a  city  and  stayed  there  perhaps  for  a  month 
or  two  months 

Mr.  WoLCOTT.  We  can  not  hear  the  Senator. 

Mr.  Allen.  In  cases  where  the  judge  has  gone  to  a  place  w^here  the  court  is  tx)  be 
held,  and  has  no  expense  except  the  mere  expense  of  hotel  bills,  remaining  there  for 
a  month,  or,  possibly,  all  winter  in  some  cases,  or  for  several  months  at  least,  uniformly 
he  certifies  to  $10  a  day,  which  is  the  full  maximum  allowed  by  the  law.  I  call  the 
attention  of  the  Senator  from  Iowa  to  this  fact,  so  that  this  bill  may  be  amended  and 
the  law  not  be  abused  by  the  very  officer  whose  duty  it  is,  above  all  others,  to  see  that 
the  law  is  observed.    This  bill  provides: 

"That  no  such  person  shall  be  employed  during  vacation;  of  reasonable  expenses  for 
travel  and  attendance  of  district  judges  directed  to  hold  court  outside  of  their  districts, 
not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates  of  the  judges.  ** 

There  is  a  maximum  fixed.  There  may  be  days  when  $10  would  be  required  to  cover 
the  expenses  of  the  judge,  and  it  would  be  perfectly  proper  for  him  to  draw  that  sum 
and  certify  to  it;  but  I  submit  that  it  is  improper  and  in  violation  of  the  spirit,  if  not 
of  the  language,  of  the  statute  that  the  judge,  simply  because  he  has  the  power  to 
certify,  will  be  enabled  to  take  from  the  Treasury  of  the  United  States  $10  for  every 
day  to  cover  his  expenses  when  his  actual  expenses  do  not  exceed  four  or  five  dollars 
a  day. 

It  may  be  a  small  item;  probably  it  is  a  small  item,  but  it  is  not  small  in  so  far  as 
it  develops  a  disposition  upon  the  part  of  high  judicial  officers  of  the  country  to 
violate  the  spirit  of  a  law  which  they  themselves  are  engaged  in  enforcing  against 
criminals  and  other  violators  of  the  law. 

Mr.  Chandler.  Will  the  Senator  from  Nebraska  allow  me  to  interrupt  him? 

Mr.  Allen.  Certainly. 

Mr.  Chandler.  The  provision  is  that  the  judge  shall  be  paid  his  reasonable  expenses 
for  travel  and  attendance,  not  to  exceed  $10  a  day.  The  judge  of  a  United  States 
court  has  to  certify  that  that  is  an  expense;  that  that  is  w^hat  he  has  paid  out.  Does 
the  Senator  mean  to  say  that  there  is  a  judge  anywhere  in  the  United  States  holding 
court  in  that  way  who,  if  his  expenses  were  $7  or  $8  or  $5  a  day,  would  certify  that 
they  were  $10  in  order  to  get  the  additional  money? 

Mr.  Allen.  I  mean  to  av^aert,  according  to  my  information,  and  I  look  upon  it  as 
reliable,  and  I  think  inquiry  at  the  Department  of  Justice  would  disclose  the  fact, 
that  there  are  Federal  judges  in  the  United  States — there  is  where  they  belong — who 
uniformly  certify  to  $10.  They  take  the  maximum  under  a  certificate  covering  their 
expenses. 
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Mr.  Gray.  Do  I  undert^tand  the  Senator  to  aay  that  all  the  judge?  certify'  to  $10  % 
day? 

Mr.  Allen.  Not  all.  I  do  not  say  all.  But  I  say  that  thare  are  judges  who  do  ir — 
district  judges  holding,  for  instance,  courts  of  appeal.  Some  of  them  do  ceiti^' 
uniformly  to  $10  a  day  and  take  $10  a  day  out  of  the  Government  in  cases  where  thor 
legitimate  expenses  are  not,  and  in  the  nature  of  things  can  not  be,  to  exceed  three  or 
four  dollars  a  day. 

Mr.  Chandler.  Let  me  ask  the  Senator  from  Nebraska  where  on  this  footstool  of 
ours  where  there  is  United  States  jurisdiction  a  judge  going  from  one  district  to  another 
can  stop  at  a  hotel,  get  a  bedroom  and  a  parlor  (because  he  has  to  be  where  the  attorneys 
can  call  upon  him,  where  he  can  maintain  the  dignity  and  the  decency  befittiQg  a 
Federal  judge),  with  board,  the  poorest  board  the  Senator  would  be  willing  to  feea  a 
district  judge  on,  for  three  or  four  dollars  a  day? 

Mr.  Allen.  It  can  be  done  in  almost  every  city  and  town  in  this  Union. 

Mr.  Chandler.  Would  the  Senator  be  willing,  if  he  were  counsel,  to  go  and  wait 
on  a  judge  holding  court  and  find  him  living  on  $3  a  day?  What  sort  of  accommoda- 
tions could  he  get?  He  could  not  for  that  price  get  a  room  big  enough  to  take  the 
Senator  in  to  make  his  call.  I  do  not  think  the  Senator,  who  I  know  is  for  economy 
in  public  affairs,  as  I  am,  is  disposed  to  be  mean  and  to  cut  down  the  judges  und^ 
sucn  conditions.  I  certainly  do  not  think  the  Senator  means  to  say  that  there  »  a 
single  judge  in  the  United  States  who  would  make  a  false  certificate  for  any  such 
purpose. 

Mr.  Allen.  If  I  had  a  decent-sized  room  and  a  very  small-sized  closet,  I  could  take 
care  of  the  Senator  from  New  Hampshire  and  m3^elf.  There  would  be  no  trouble 
about  that. 

Mr.  Allison.  The  Senator  from  Nebraska  will  observe  that  the  only  object  of  this 
provision  is  to  place  the  district  judges  upon  an  equality  with  circuit  judges  as  respects 
their  expenses. 

Mr.  Allen.  Yes,  sir;  I  observe  that  they  are  put  upon  an  equality.  What  I  am 
contending  for,  and  what  I  hope  the  honorable  Senator  from  Iowa  will  remedy,  is  that 
these  men  shall  not  be  permitted  to  violate  the  law  themselves. 

Mr.  Allison.  Does  the  Senator  believe  that  any  district  judge  or  circuit  judge  is 
likely  to  violate  the  law  by  making  a  false  certificate?  The  Senator  must  remember 
that  this  includes  all  traveling  expenses  as  well  as  expenses  while  at  the  place  of 
holding  court. 

Mr.  Allen.  I  hope  the  Senator  from  Iowa  will  not  put  me  in  the  attitude  of  making 
the  chaige  that  all  Federal  judges  violate  the  law,  for  I  do  not  make  it. 

Mr.  Allison.  I  certainly  would  not  put  the  Senator  in  any  such  attitude. 

Mr .  Alle N .  I  say  some  of  them  do,  according  to  my  information .  A  judge  is  a  human 
being.  He  is  no  more  of  a  man  after  he  becomes  a  judge  than  he  was  at  the  time  he 
became  a  judge.  If  he  had  frailties  at  that  time,  he  carries  them  to  the  bench  with 
him. 

The  proposed  statute  fixes  the  maximum  in  these  words: 

**0f  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to  hold 
court  outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on  written 
certificates  of  the  judges." 

That  carries  the  implication,  which  is  as  clear  as  language  can  make  it,  that  he  shall 
not  receive  $10  a  day  unless  his  actual  expenses  amount  to  $10  a  day. 

Mr.  Gray.  His  reasonable  expenses. 

Mr.  Allen.  His  reasonable  expanses.  Reasonable  expenses  include  hotel  bill  and 
railroad  fare .  I  do  not  suppose  it  includes  the  purchase  of  a  new  suit  of  clothes  or  a  box 
of  cigars,  but  the  reasonable,  ordinary  expenses  of  travel,  including  hotel  bills. 

Now,  in  answer  to  the  honorable  Senator  from  New  Hampshire  [Mr.  Chandler]  I  wish 
to  state  that  so  far  as  my  section  of  the  country  is  concerned  any  district  judge,  or  any 
other  judge,  for  that  matter — any  gentleman  who  wants  to  be  entertained  with  reason* 
able  liberality  and  have  clean  ana  decent,  commodious  quarters — can  sustain  himself 
at  the  best  class  of  hotels,  with  the  best  class  of  food  and  the  best  class  of  service,  for  not 
to  exceed  $2.50  a  day.  There  is  no  hotel  where  he  will  be  charged  more  than  that,  and 
he  ought  to  be  compelled  to  take  that  amount,  because  it  is  enough  for  any  decent, 
respectable  man. 

Why,  under  the  circumstances,  should  the  judges  be  permitted  to  certify — a  mexe 
formality — that  their  expenses  have  been  $10  a  day?  I  regret  very  much  to  feel  it  my 
dut^  to  call  attention  to  this  matter.  It  would  be  much  more  pleasant  to  me,  especially 
in  view  of  the  fact  that  I  am  in  trouble  here  half  the  time  with  Democrats  and  Kepubh- 
cans  and  skirmishing  between  lines,  trying  to  establish  the  Populist  Party  as  the 
respectable  party  of  this  country,  to  let  the  matter  pass  over  and  say  nothing  more  abont 
it.    I  may  sometimes  feel  the  weight  of  the  remarks  I  am  making  when  I  go  into  one  of 
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the  Federal  courts  to  try  a  cause.  At  least  if  the  jud^e  should  be  against  me  I  should 
have  some  suspicion  that  by  something  I  had  said  here  I  had  incurred  his  enmity, 
especially  if  the  hororable  Senator  from  Iowa  concludes  to  accept  my  position  as  right, 
that  the  certificate  should  state  that  the  actual  expenses  covered  by  the  certificate  were 
incurred  and  paid  by  the  jud|e.    I  hope  that  will  be  done. 

Mr.  Allison.  The  object  oi  the  provision,  as  I  stated  awhile  ago  to  the  Senator  from 
Nebraska,  is  to  equalize  the  judges  when  they  travel  outside  of  their  circuits  or  dis- 
tricts to  hold  court.  If  there  are  abuses  of  me  provision  as  respects  circuit  judges 
(there  can  not  be  abuses  with  respect  to  district  judges),  if  the  circuit  judges  are  in  me 
habit  of  certifying  to  more  than  they  ought  to  certify  to,  it  would  be  wiser  and  better 
to  allow  the  equtdity  to  be  estabU^ed,  and  then  let  the  Judiciarv  Gonmdttee  of  this 
body  take  cognizance  of  the  whole  question,  and  make  such  modification  of  the  statute 
of  1891  as  will  cure  the  defect  or  the  evil  which  seems  to  be  in  the  mind  of  the  Senator 
from  Nebraska.  I  hope  that  will  be  satisfactory  to  the  Senator,  and  that  he  will  allow 
the  amendment  to  go  in  without  objecting  to  it. 

Mr.  Allen.  I  su^;est  to  the  Senator  from  Iowa  the  propriety  of  inserting,  after  the 
word  "judges,"  in  line  21,  on  page  111,  the  words  "wnich  said  certificate  shall  in  all 
cases  contain  a  statement  that  the  expenses  therein  certified  have  actually  been 
incurred  or  paid . " 

Mr.  Allison.  I  think  on  reflection  the  Senator  from  Nebraska  will  not  care  to  have 
that  amendment  inserted  in  the  bill.  It  is  an  imputation  upon  the  good  faith  of  the 
judges,  and  I  should  greatly  prefer  that  the  Senator  would  not  press  the  amendment  to 
the  amendment. 

Mr.  Allen.  I  do  not  myself  look  upon  it  as  an  imputation  at  all.  I  dislike  very 
much  to  disi^ree  with  the  chairman  of  the  Committee  on  Appropriations,  for  which 
position  I  have  high  respect,  but  there  is  altogether  too  much  of  a  disi)osition  to  take 
money  from  this  Government  upon  the  thought  that  the  man  who  occupies  the  position 
holds  a  very  hi^h  official- position,  and  therefore  it  would  be  wrong  to  impugn  either 
his  motives  or  his  purpose.  I  do  not  regard  this  as  an  imputation  upon  the  character 
of  the  judges.  I  ao  not  think  any  honest,  conscientious  man  can  object  to  it.  I  am 
speaking  now  of  the  judges.  I  do  not  think  any  clear-minded  man  can  object  to  it.  It 
does  not  require  the  specification  or  itemizing  of  his  expenses  or  anything  of  the  kind. 
It  simply  requires  that  he  shall  state  in  the  certificate  that  the  amount  has  actually 
been  incurred  or  paid  by  him.  What  can  there  be  wron^  about  that?  I  do  not  see 
wherein  it  is  wrong.  Wnerever  a  man  draws  mileage  he  is  required  to  certify  under 
oath  what  he  has  paid.  Marshals  are  required  to  certify  and  so  are  bailiffs,  and  the 
fact  that  one  is  a  judicial  officer  and  the  other  an  executive  officer,  it  occurs  to  me, 
should  make  no  difference. 

The  disposition  which  has  been  fallen  into  in  our  Government,  and  especiaUy  in 
certain  branches,  that  some  man  is  to  be  offended  by  legislation,  and  therefore  the  dis- 
position to  trust  too  much  to  his  sense  of  honor  ratner  than  to  trust  it  to  statute,  has 
Drought  about  much  of  the  extravagance  in  this  country.  Take,  for  instance,  the  caae 
whicn  the  honorable  Senator  from  New  Hampshire  [Mr.  Chandler]  spoke  of  a  moment 
ago.  Here  we  have  in  every  Federal  court  in  the  United  States  23  jurjrmen  summoned 
at  every  term  of  court.  We  could  very  well  dispense  with  7  of  them  and  come  within 
the  common-law  rule  as  to  the  grand  jury.  The  grand  jury,  according  to  common  law, 
can  not  be  less  than  16  nor  more  than  23,  so  that  12  shall  always  constitute  a  majority. 
What  objection  is  there  or  what  objection  has  there  been  in  the  last  twenty-five  or 
thirty  years  to  cutting  off  7  of  those  grand  jurymen  at  each  term  of  court?  They  are 
as  wortnless  as  the  fifth  wheel  to  a  wagon  and  are  a  great  source  of  expense.  Senators 
talk  about  expenses  increasing  constantly,  and  they  are  increasing,  to  the  great  detri- 
ment of  the  debt-ridden  and  debt-burdened  people.  Why  not  take  hold  of  this  matter 
at  a  sensible  and  reasonable  point  and  cut  off^expense?  If  we  keep  up  the  work  of  par- 
ing off  a  little  here  and  a  little  there,  where  the  expense  is  useless,  in  the  course  of  time 
the  expenditures  will  be  brought  down  to  a  reasonable  sum. 

Mr.  Allison.  I  will  say  to  the  Senator  that  I  will  agree,  so  far  as  I  am  concerned,  to 
accept  his  amendment  to  the  amendment. 

Mr.  Allen.  I  hope  the  Senator  will  not  only  yield  at  this  time,  as  I  feel  he  ought  to 
do,  but  that  he  will  not  be  in  a  yielding  mood" in  the  committee  of  conference. 

Mr.  Allison.  That  is  rather  anticipating  what  may  be  done  hereafter,  I  suggest  to 
the  Senator.    I  always  insist  upon  every  amendment  which  the  Senate  insistd  upon. 

Mr.  Allen.  I  beg  the  honorable  Senator's  pardon  for  the  remark,  but  I  have  been 
the  victim,  four  or  five  times,  of  conference  committees,  and  a  burnt  child  always  takes 
warning. 

I  move,  then,  to  insert  after  the  word  ** judges,"  in  line  21,  page  111,  the  words: 

'' Wliich  said  certificate  shall  state  in  all  cases  that  the  judge  nas  actually  incurred  or 
paid  the  expense  therein  stated." 
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The  Vice-President.  The  question  is  on  agreeing  to  the  amendment  of  the  Senator 
from  Nebraska  to  the  amendment  of  the  committee. 
The  amendment  to  the  amendment,  was  agreed  to. 
The  amendment  as  amended  was  agreed  to. 
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[Congressional  Record,  volume  39,  part  1,  pages  972-993.] 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  I  yield  to  the  gentleman 
from  Iowa  [Mr.  Lacey]  10  minutes^  time. 

Mr.  Palmer.  Mr.  Speaker,  I  would  like,  before  the  debate  begins. 
to  ask  the  gentleman  on  the  other  side  if  we  can  not  take  a  vote  on 
this  question  at  4  o'clock  this  afternoon.  In  my  judgment  the  mind 
of  the  Members  of  the  House  has  been  practically  made  up,  and  there 
will  not  be  very  much  change  made  by  the  debate  should  we  debate 
here  for  a  month.  I  am  wilSng  to  take  the  vote  now,  and  be  satisfied 
to  ask  unanimous  consent  to  have  the  vote  taken  this  afternoon. 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  it  seems  to  me  from  the 
way  in  which  this  matter  has  been  arranged,  and  from  the  fact  that 
certain  gentlemen  have  prepared  to  make  speeches,  the  arrangement 
suggested  by  the  gentleman  from  Pennsylvania  [Mr.  Palmer]  would 
absolutely  preclude  them  from  doing  so.  I  understood  when  this 
debate  was  started  it  was  to  be  absolutely  fair  and  unUmited,  and  I 
think  by  to-morrow  afternoon  we  can  close  this  matter,  and  in  the 
meantime  give  the  gentlemen  who  have  made  preparation  oppor- 
tunity to  be  heard  on  matters  that  have  not  yet  been  entirely  and 
fully  discussed. 

Mr.  Palmer.  If  there  is  objection,  of  course  I  can  not  get  unani- 
mous consent.  The  responsibility  is  on  these  gentlemen  to  continue 
this  debate,  but  I  am  ready  for  a  vote. 

Mr.  GiLLETT  of  CaUfornia.  Mr.  Speaker,  I  object. 

The  Speaker.  Does  the  gentleman  from  Pennsylvania  [Mr.  Palmer] 
yield  to  the  gentleman  from  California  [Mr.  Gillett],  who  proposes,  as 
the  Chair  caught  it,  to  make  an  agreement  to  close  the  debate  and 
vote  at  a  certain  hour  to-morrow? 

Mr.  GiLLETT  of  California.  Yes,  sir. 

Mr.  Palmer.  Mr.  Speaker,  to  put  the  matter  in  form,  I  ask  unani- 
mous consent  of  the  House  to  vote  on  this  proposition  on  these  arti- 
cles at  4  o'clock  this  afternoon. 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  I  object. 

The  Speaker.  The  Chair  understood  the  gentleman  from  Califor- 
nia [Mr.  Gillett]  to  propose  a  counter  proposition  to  the  effect  that  we 
now  fix  to-morrow  for  a  vote. 

Mr.  Palmer.  I  think  that  ''suflScient  unto  the  dav  is  the  evil 
thereof.''  If  it  is  to  go  over  until  to-morrow,  when  to-morrow  comes 
we  will  try  and  agree. 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  I  ask  unanimous  consent 
that  the  vote  be  taken  on  this  matter  at  3.30  o'clock  p.  m.  to-morrow. 

The  Speaker.  The  gentleman  from  California  [Mr.  Gillett]  asks 
unanimous  consent  that  to-morrow  at  3.30  o'clock  p.  m.  a  vote  be 
taken  upon  the  articles  of  impeachment. 

Mr.  AlACON.  Mr.  Speaker,  I  object. 

The  Speaker.  The  gentleman  from  New  York  [Mr.  Cockran]  is 
recognized. 
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Mr.  CocKRAN  of  New  York.  Mr.  Speaker,  I  wished  to  put  a  parlia- 
mentary inquiry,  but  the  question  is  now  withdrawn  and  that  dis- 
posed of  it. 

Mr.  Clayton.  Mr.  Speaker,  in  behalf  of  the  niajorit}'  of  the  com- 
mittee that  brought  in  these  articles  I  hope  the  gentleman  from 
Arkansas  [Mr.  Macon]  will  withdraw  his  objection. 

Mr.  Macon.  Will  you  aQow  me  to  say  this  ?  I  only  objected  as 
my  friend  the  gentleman  from  California  is  endeavoring  to  run  this^ 
thing  himself;  and  whenever  I  find  a  man  trying  to  do  that,  I  nearly 
always  object. 

Mr.  Clayton.  That  is  merely  a  personal  matter,  and  I  hope  that 
the  gentleman  will  withdraw  tnat,  and  let  us  dispose  of  some  public 
business. 

The  Speaker.  Is  there  objection? 

Mr.  CocKRAN  of  New  York.  I  rise  to  a  parliamentary'  inquiry. 

The  Speaker.  The  gentleman  will  state  it. 

Mr.  Cockran  of  New  York.  By  giving  unanimous  consent  to  the 
request  of  the  gentleman  from  California,  the  House  does  not  sur- 
render the  right  to  vote  on  each  of  these  articles  separately,  does  it  ? 

The  Speaker.  Of  course  not.  All  rights  touching  that  matter  will 
be  preserved,  unless  there  is  unanimous  consent  as  to  how  the  vote 
shall  be  taken. 

Mr.  Palmer.  In  order  to  facilitate  business,  I  will  say  I  will  join 
with  this  request  of  the  gentleman  from  California  that  we  begin 
voting  to-morrow  at  half  past  three. 

The  Speaker.  Is  there  objection  ? 

Mr.  Nevin.  Mr.  Speaker,  what  is  the  proposition  ? 

The  Speaker.  That  the  voting  begin  on  the  articles  of  impeach- 
ment to-morrow  at  half  past  three  o'clock.  Is  there  objection? 
[After  a  pause.]  The  Chair  hears  none.  The  gentlerrjan  from  low^a 
is  recognized. 

Mr.  Lacey.  Mr.  Speaker,  just  before  adjournment  last  evening  I 
had  an  opportunity  to  read  to  this  House  the  debate  in  the  Senate 
when  this  proposition  (the  $10  law)  was  first  adopted.  In  1898  the 
Committee  of  Appropriations  put  the  same  provision  in  an  appro- 
priation bill,  and  tnen  there  was  debate  in  the  House,  to  which  I  wish 
to  call  the  attention  of  this  body.  The  same  provision  was  put  in 
the  sundry  civil  bill,  and  it  was  debated  at  some  length.  I  will  incor- 
porate in  my  remarks  what  was  said  by  Mr.  Underwood  and  by  Mr. 
Cannon  in  reference  thereto.  I  will  call  the  attention  of  the  House 
to  Mr.  Underwood's  statemtot  on  page  2283,  of  the  Fifty-fifth  Con- 
gress, second  session.     He  says: 

Mr.  Underwood.  Mr.  (^hairman,  on  Saturday  last  1  raided  the  point  of  order  to 
that  part  of  the  sundry  civil  bill  on  pa^  104,  that  comes  in  after  the  word  "' Provided,^ ^ 
down  to  the  end  of  line  22.  This  provision  of  the  sundry  civil  bill  refers  to  section  715 
of  the  Revised  Statutes,  that  reacTs  as  follows: 

**Sec.  715.  The  circuit  and  district  courts  may  appoint  criers  for  their  courts,  to  be 
allowed  the  sum  of  $2  per  day,  and  the  marshals  may  appoint  such  a  number  of  per- 
sons, not  exceeding  five,  as  the  judges  of  their  respective  courts  may  determine,  to 
attend  upon  the  grand  and  other  juries,  and  for  otner  neces8ar\'  purposes,  who  shall 
be  allowed  for  their  services  the  sum  of  12  per  day,  to  be  paid  by  and  included  in  the 
accounts  of  the  marshal,  out  of  any  money  of  the  United  States  in  his  hands.  Such 
compensation  shall  be  paid  only  for  actual  attendance,  and,  when  both  courts  are  in 
session  at  the  same  time,  only  for  attendance  on  one  court/' 

Now,  this  section  in  the  bill  very  materially  changes  the  provisions  of  section  715 
of  the  Kevised  Statutes.  In  the  first  place,  it  provides  a  compensation  of  |10  a  day 
to  the  district  judges  during  the  time  they  are  traveling  from  their  homes  to  the  places 
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where  they  hold  extra  courts.  The  statute  already  ^ivee  them  $10  a  day  compeim- 
tion  during  the  time  thev  are  holding  courts,  but  this  gives  them  an  additional  com- 
pensation  of  |10  a  day  wnile  traveling  back  and  forth. 

If  any  gentleman  has  made  up  his  mind  to  vot«  for  the  impeach- 
ment of  Judge  Swayne  on  the  $10-a-day  proposition,  he  shoula  do  it 
with  a  full  knowledge  of  what  took  place  m  this  House  in  1898,  wh«i 
the  same  provision  was  put  into  tne  appropriation  bill,  two  years 
following  tne  adoption  of  the  existing  law. 
»     Mr.  Underwood  continues : 

Now,  these  judges  receive  $5,000  a  year  salary  from  the  United  States,  and  the 
law  provides  for  their  being  paid  mileage  and  traveling  expenses.  So  that  I  see  no 
reason  why  their  compensation  or  salary  should  be  increasea  in  this  way. 

Mr.  Cannon.  If  my  friend  will  allow  me. 

Mr.  Underwood.  Yes. 

Mr.  Cannon.  It  seems  to  me  that  he  has  got  his  point  of  order  to  the  whole  of  the 
section,  from  line  5  to  line  20,  inclusive. 

Mr.  Underwood.  I  have  made  it  from  line  7  to  line  22,  inclusive.  After  the  word 
'* Provided j^*  on  line  7,  down  to  the  end  oC  the  paragraph. 

Mr.  Cannon.  Now,  from  line  7  to  10,  it  seems  to  me  that  has  nothing  to  do  with 
the  judges,  but  is  for  the  fees  of  the  criers,  and  in  the  shape  of  a  limitation. 

Mr.  IJNDERWOOD.  I  beg  my  friend's  pardon.  I  do  not  think  it  is  a  limitation  any- 
where. I  think  it  extends  the  amount  of  fees  that  shall  be  paid  in  the  United  States 
courts  all  along  the  line. 

Mr.  Cannon.  But  doqf  not  section  715 — I  want  to  ask  as  a  question  of  fact — apply 
to  criers? 

Mr.  Underwood.  Section  715  applies  to  criers,  and  is  a  limitation.  This  is  an 
extension. 

Mr.  Cannon.  Lines  7  to  10  provide  that  *'all  persons  employed  under  section  715 
of  the  Revised  Statutes  shall  be  deemed  to  be  in  actual  attendtuice  when  they  attend 
upon  the  orders  of  the  court." 

Mr.  Underwood.  Lines  5,  6,  and  7  provide  for  the  pay  of  the  bailiffs  and  criers, 
not  exceeding  three  bailiffs  and  one  crier  in  each  court.    I  have  no  objection  to  that. 

Mr.  Cannon.  I  think  my  friend's  point  of  order  should  be  made  from  line  10,  *^And 
provided  further  " 

Mr.  Underwood.  The  language  of  lines  7  to  10  is  already  in  the  statute.  The  lines 
that  they  shall  be  paid  only  when  in  actual  attendance  are  already  in  there.  There 
is  no  necessity  for  reenacting  it. 

Mr.  Cannon.  My  friend  does  not  desire  to  strike  out  from  line  5  to  10,  incluaive, 
down  to  where  the  word  ''courts"  occurs  ia  liae  10.  You  make  the  point  of  order 
commencing  in  line  10  after  ^^  Provided  further  ^'^  and  how  far  do  you  p)? 

Mr.  Underwood.  In  stating  the  case  I  went  down  to  the  end  of  Ime  22,  but  I  see 
that  line  22  carries  the  appropriation,  so  1  have  no  point  of  order  to  strike  that  out. 

Mr.  Shaproth.  Why  would  it  not  be  well  to  make  the  point  of  order  only  afte 
line  11,  so  as  to  include  ''no  such  person  shall  be  employed  during  vacation?"'  Tliat 
is  a  wise  limitation,  it  seems  to  me. 

Mr.  Underwood.  The  statute  already  contem^)lates  that,  because  the  statute  sa>'s 
that  it  shall  not  be  paid  only  for  actual  attendance  upon  the  courts,  and  a  judge  can 
not  attend  on  a  court  in  vacation. 

Mr.  Cannon.  My  friend  from  Alabama  is  after ^he  $10  a  day  to  coyer  the  expenaee 
of  traveling  and  attendance  of  the  district  judge  when  attending  district  couxts 

Mr.  Underwood.  As  I  understand,  the  judge  gets  $10  a  day  after  he  gets  to  the 
place  where  he  is  going  to  hold  the  court. 

Mr.  Cannon.  Ncit  the  district  judf^e,  but  the  circuit  judges. 

Mr.  Underwood.  When  a  new  district  judge  is  sent  to  hold  court  when  another 
je  is  sick,  he  gets,  under  the  law,  $10  a  day. 

Mr.  Cannon.  1  do  not  so  understand  it.  Let  me  give  my  understaudine,  bo  as  to 
get  the  exact  difference  betw^een  us.  I  understand  tne  district  judge  gets  nis  $5,000 
a  year,  if  that  is  it .- 

Mr.  Underwood.  Yes. 

Mr.  (Gannon.  When  he  goes  outside  to  hold  court,  he  does  not  get  anything. 

Air.  Underwood.  My  friend  from  Illinois,  I  think,  is  mistaken.  When  he  goes  to 
attend  court  he  gets  $10  a  day  compensation  for  holding  that  court  during  the  days 
he  is  there,  and  I  think  that  is  sufficient,  for  he  alreadv  gets  $5,000  a  year,  and  to  pay 
him  $10  per  day  while  at  court  will  more  than  cover  his  expenses,  and  it  is  sufficient 
compensation  without  giving  him  the  additional  amount  in  this  bill. 
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Mr.  Cannon,  Commencing  on  line  16,  "expenses  of  judges-of  the  circuit  courts  of 
appeals" 

Mr.  Underwood.  That  excepts  the  circuit  court  judges,  and  they  would  not  receive 
it  anyway,  for  it  is  their  duty  now.  ** 

Mr.  Cannon.  I  understanci  when  the  circuit  court  is  held  away  from  the  residence 
of  one  of  the  circuit  judges — I  mean  the  appellate  court — they  get  $10  a  day. 

Mr.  Underwood.  I  do  not  so  understand  it  if  it  is  within  tfie  circuit  of  the  judge. 

Mr.  Cannon.  Yes:  if  it  is  away  from  the  place  of  his  residence.  The  truth  is,  if 
there  is  any  abuse  it  is  as  to  the* judges  that  perform  appellate  duty.  Two  of  them 
always  are  away  from  their  homes.  They  get  their  full  salarj'  and  then  $10  a  day 
besiaes,  whereas,  it  seems  to  me,  there  is  no  abuse  as  to  the  district  judge,  because  he 
onlv  goes  away  on  special  occasions  and  ought  to  have  |10  a  day. 

itr.  Underwood.  My  friend  and  I  do  not  agree.  I  insist  that  the  law  is  that  when 
he  pets  to  the  court  outside  of  his  district  that  he  is  going  to  hold  he  gets  his  $10  a  day. 
This  proposes  to  give  him  $10  a  day  during  the  time  he  is  traveling. 

Mr.  Connolly.  This  provision  in  the  bill  is  in  precisely  the  same  lan^iage  as  the 
law  stands  to-day.  There  is  no  change.  Here  is  the  law  as  it  was  passed  by  the  last 
Congress: 

^'Froinded  further  J  That  no  such  person  shall  be  employed  during  vacation;  of  reason- 
able expenses  for  travel  and  attendance  of  district  judges  directed  to  hold  court  out- 
side of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates 
of  the  judges,  and  such  payments  shall  be  allowed  the  marshal  in  the  settlement  of 
his  accounts  with  the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals: 
of  meals  and  lodgings  for  jurors  in  United  States  cases,  and  of  bailiffs  in  attendance 
upon  the  same,  when  ordered  by  the  court;  and  of  compensation  for  jury  commissioners, 
$5  per  day,  not  exceeding  three  days  for  any  one  term  of  court." 

Mr.  Underwood.  Does  the  gentleman  say  that  became  a  law  in  the  last  Congress? 

Mr.  Connolly.  That  is  the  law.  Let  me  say,  the  act  of  March  3,  1891,  provided 
for  the  creation  of  the  court  of  appeals  and  for  the  payment  of  an  additional  circuit 
judge  in  each  judicial  cinruit,  provided  that  where  the  judges  attended  that  court 
away  from  their  places  of  residence  they  should  be  entitled  to  compensation,  and  ever 
since  then  the  law  has  made  appropriation  to  carry  out  the  letter  of  the  law  creating 
the  circuit  court  of  appeals.  1  investigated  that  matter  myself  at  the  Department  of 
Justice  this  morning,  and  spent  an  hour  there  with  the  officials  that  have  the  accounts 
under  their  supervision,  and  I  find  that  the  law  has  been  so  since  the  circuit  court  of 
appeals  was  established . 

Mr.  Underwood.  I  looked  up  the  law  in  the  Revised  Statutes.  T  will  say  candidly 
that  I  did  not  look  at  the  acts  of  the  last  Congress,  and,  if  the  act  was  passed  by  the  last 
Congress,  then  I  may  be  in  error. 

Mr.  Connolly.  It  was  enacted  before  the  last  Congress,  but  how  long  ago  I  do  not 
remember;  I  think  probably  about  1891 ,  the  time  of  the  creation  of  the  court  of  appeals. 

Mr.  Powers.  If  I  understand  the  gentleman  from  Alabama  [Mr.  Underwood] 
correctly,  his  criticism  applies  to  this  allowance  to  the  district  judges  when  they  are 
called  away  from  their  districts  to  attend  court? 

Mr.  Underwood.  Yes,  sir. 

Mr.  Powers.  For  the  information  of  the  gentleman,  let  me  say  that  for  more  than 
20  or  25  vears  this  statute  has  been  in  force.  Many  jears  ago  the  language  of  the 
statute  relating  to  allowances  of  this  kind  was  that  the  judges  should  be  allowed  their 
"reaflonable  expenses. " 

That  wide  latitude  of  language  was  greatly  abused.  Sometimes  the  judges  chaived 
as  high  as  $40  a  day.  For  that  reason  Congress  cut  down  the  allowance  to  $10  a  day 
and  made  it  apply  in  t^rms  both  to  travel  and  to  attendance  upon  court.  The  object 
of  the  allowance  was  to  indemnify  the  judges  for  their  expenses  in  leaving  home,  and 
included,  of  course,  expenses  of  transportation  as  well  as  expenses  while  attending 
court.  Our  district  judge  in  the  State  of  Vermont  does  more  work  probably  in  the  city 
of  New  York  than  he  does  in  our  State.  When  he  leaves  home  for  the  purpose  of 
holding  court  in  New  York  he  is  allowed  $10  a  day  from  the  time  when  he  leaves  until  he 
returns,  the  allowance  of  $10  covering  his  transportation  expenses  and  his  expenses 
while  in  New  York.  As  the  gentleman  will  readily  see,  the  allowance  is  not  a  very 
liberal  one. 

Mr.  Underwood.  Aa  I  understand,  the  law  at  present  does  not  apply  to  the  time 
taken  up  by  the  judge  in  traveling  from  his  home  to  the  place  where  he  is  going  to 
hold  court. 

Mr.  Powers.  Oh,  yes,  it  does.  The  language  of  the  act  is  ^'expenses  for  travel  and 
attendance  not  to  exceed  $10  per  day;"  that  is,  $10  per  day  for  traveling  or  $10  per 
day  while  in  attendance  at  court. 

Mr.  Underwood.  I  understand  that  such  is  the  provision  of  this  bill;  but  I  do  not 
understand  that  it  is  the  existing  law. 
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Mr.  Powers.  It  has  l^een  the  law  in  this  same  form  for  a  great  many  years. 

Mr.  Underwood.  The  gentleman  from  Illinois  [Mr.  Connolly]  and  the  gentleman 
from  Vermont  [Mr.  Powers]  insist  that  this  provision  is  now  existmi;  law  as  paeeed  by 
the  last  Congress.  I  therefore  wish  to  ask  the  gentleman  from  Illmois  [Mr.  CannoD] 
why  the  provision  has  been  incorporated  in  this  bill  at  this  time? 

Mr.  Cannon.  I  will  tell  the  gentleman  exactly  how  I  understand  this  matter,  and 
I  want  to  be  entirel}^  frank  with  him  and  the  Committee  of  the  Whole. 

Ten  dollars  a  day  is  the  allowance  now  for  travel  and  expenses  to  the  circuit  judges. 
When  one  of  these  judges  does  appellate  duty  away  from  home,  he  certifies  his  account 
for  expenses  upon  the  basis  of  |10  a  day.    And  that  is  right  enough.    When  a  circuit 

1'udge  of  Indiana  or  the  southern  district  of  Illinois  goes  to  Chicago  for  the  purpose  of 
Lolding  court  (and  there  is  work  enough  there  for  three  judges),  all  he  has  to  ao  is  to 
certify  his  account  for  expenses  at  the  rate  of  $10  a  day,  and  upon  his  certificate  the 
allowance  is  made.  But  this  provision  of  the  existing  law  does  not  apply  to  a  disljict 
judge.  He  must  make  out  a  detailed  account  of  his  expenses.  If,  for  instance,  he 
pays  10  cents  for  blacking  his  boots,  or  if  he  buys  a  breakfast  at  a  restaurant  for  50  centB 
or  a  dollar,  he  must  include  such  items  in  the  detailed  statement  of  his  expenses. 

That  statement  is  sent  down  here  and  must  pass  the  approval  of  the  accounting 
officers  of  the  Treasury,  who  must  decide  as  best  they  can  whether  the  chazges  are  rea- 
sonable. Now,  the  provision  in  this  bill,  as  we  have  reported  it,  will  allow  these  dis- 
trict judges  |10  a  day  upon  their  certificates  in  the  same  way  that  the  circuit  judges 
get  their  allowances  (which  we  can  not  prevent  them  from  getting)  at  the  rate  of  $10 
per  day.  If  this  provision  goes  out  of  the  bill,  these  district  judges  must  continue  to 
render  an  account  of  expenses  in  detail.  That  is  the  state  of  the  case  as  I  understand 
it,  and  I  think  I  understand  all  there  is  in  it. 

Mr.  Shafroth.  And  the  effect  of  allowing  these  judges  $10  a  day  wiU  be  to  save 
money  t-o  the  Treasury. 

Mr.  Cannon.  In  effect  it  does  that,  because  when  one  of  these  judges  is  away  from 
home,  holding  court  in  Chicago  or  New  York  City  or  Dallas  or  anywh^e  else  outside 
of  his  district,  an  allowance  of  $10  a  day  for  expenses  is  not  extravagant. 

Mr.  Underwood.  Upon  the  statement  which  the  gentleman  Irom  Illinois  now 
makes,  he  is  probably  right,  so  far  as  that  matter  is  concerned;  but  the  further  provision 
in  this  para^aph,  in  the  language  ^'of  meals  and  lodgings  for  jurors  in  United  Stales 
cases, "  is  not  embraced  in  the  present  law,  I  know. 

Mr.  Livingston.  Permit  me  to  inquire  of  the  gentleman  from  Iowa, 
just  there  before  he  goes  further,  was  not  the  contention  of  Mr. 
Cannon  of  Illinois  simply  this:  That  it  was  a  change  from  allowing 
an  itemized  account  as  theretofore,  and  a  certificate  from  the  judge? 

Mr.  Lacey.  That  is  not  the  point. 

Mr.  Livingston.  The  point  was  that  they  had  not  rendered  a  cer- 
tificate theretofore,  but  nad  to  make  an  itemized  account,  and  that 
is  all  there  is  in  that. 

Mr.  Lacey.  That  is  not  all  there  is  in  it,  as  the  gentleman  wiD  find 
if  he  will  simply  read  all  this  debate  that  then  took  place.  Tlie  propo- 
sition as  originally  gave  $10  a  day  to  the  circuit  juages,  and  the  chair- 
man of  the  Committee  on  Appropriations,  Mr.  Cannon  of  Illinois,  said 
that  the  same  allowance  ought  to  be  given  to  the  district  judges  then. 
[Reading:] 

Mr.  Cannon.  No,  it  it*  not :  but  appropriations  for  that  purpose  have  been  made  time 
out  of  mind,  bocaupe  of  the  necessity  of  making  provision  foreuch  exp>eD5e9.  1  am 
reminded  of  the  fact  that  thi?  matter  was  especially  brought  to  the  attention  of  the  Com- 
mittee on  AppropriatiouH  and  the  Committee  of  the  Whole  House  five  or  six  years  ago. 
and  upon  the  neces^Mity  of  such  an  appropriation  being  nhown  it  went  in  the' bill.  In 
reporting  such  a  provision  in  the  present  bill  your  committee  has  simply  followed  the 
precedent.^.  I  think  a  i)oint  of  order  would  lie  to  the  clause  "of  meals  and  lodgings  for 
jurors  in  United  States  cases.  "  But  the  gentleman  knows  what  that  means.  In  cer- 
tain protracted  cases,  where  you  have  to  keep  the  jury  together,  they  must  be  fed  and 
lodged. 

Mr.  Underwood.  The  Judiciary  Committee,  in  connection  with  a  bill  before  them, 
have  considered  the  very  proposition  put  in  here.  I  think  there  ought  to  be  some  pro- 
vision made  as  to  the  feedmg  of  jurors  m  Government  cases.  But  there  is  no  limitation 
upon  the  provision  here.  It  leaves  it  absolutely  within  the  control  of  the  judge.  I 
think  it  is  oetter  to  put  a  bill  through  Congress  providing  for  the  feeding  of  tbeae  jurors', 
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which  bill  has  been  carefully  considered  by  the  Judiciary  Committee,  than  it  ie  to  put 
through  a  loose  provision  in  this  way. 

Mr.  Cannon.  Then  there  must  be  an  appropriation  if  the  bill  is  put  through. 
Now,  if  my  friend  could  secure  the  passage  of  the  bill  this  appropriation  would  only  be 
available  according  to  the  terms  of  tne  bill  that  would  be  passed. 

Mr.  Underwood.  But  I  do  not  think  we  ought  to  pass  laws  that  will  leave  it  entirely 
to  the  discretion  of  the  Treasury  Department  and  of  the  judges  to  construe  how  and 
when  these  jurors  shall  be  fed. 

Mr.  Cannon  .  If  my  friend  wants  to  apply  his  point  of  order  to  the  meals  and  lodgings 
of  jurors  in  United  States  cases,  of  course  the  provision  will  go  out. 

Mr.  Undebwooo.  I  shall  be  compelled  to  insist  on  that  portion  of  it.  Now,  as  to 
this  provision: 

"And  of  bailiffs  in  attendance  upon  the  same,  and  of  the  compensation  of  jury  com- 
missioners—  " 

I  will  say  that,  as  I  understand  it,  the  United  States  Government  has  been  to  no 
expense  concerning  jury  commissioners  heretofore. 

Mr.  Cannon.  Oh,  yes;  that  is  provided  for  by  law,  and  has  been  in  ever  since  jury 
commissioners  were  authorized,  I  am  informed. 

Mr.  DocKERY.  I  desire  to  ask  the  gentleman  whether  he  has  made 

Mr.  Cannon.  The  gentleman's  pomt  of  order  would  run  to  these  words,  commencii^ 
in  line  17: 

'*Of  meals  and  lodgings  for  jurors  in  United  States  cases,  and  of  bailiffs  in  attendance 
upon  the  same,  when  ordered  by  the  court. " 

It  has  been  called  to  my  attention  in  reference  to  this  pars^raph 

The  (Chairman.  Does  the  gentleman  from  Alabama  make  a  point  of  order  on  that 
whole  paragraph? 

Mr.  Underwood.  The  fiist  provision  does  not  limit  this  payment  to  the  judges  of 
110  a  day  to  the  time  they  are  actually  holding  court.  Now,  if  the  gentleman  from 
Illinois  will  amend  that  part  of  the  provision  so  mat  it  shall  apply  to  the  judges,  so  that 
it  shall  only  p&y  them  $10  a  day  on  the  days  they  are  actually  holding  court,  I  will 
withdraw  the  poin  t  of  order . 

Mr.  Cannon.  Well,  I  think  it  ought  to  so  apply.  I  think  the  accounting  officers 
would  so  construe  it;  but  I  have  no  objection  to  ite  going  in,  if  the  gentleman  (^ires. 

Mr.  Underwood.  Then,  Mr.  Chairman,  as  to  that  part  of  the  section,  from  line  7 
down  to  the  word  '* appeals, "  I  move  to  amend  it  by  adding  that  compensation  shall  be 
allowed  to  such  judges  onlv  when  the  court  is  in  actual  session. 

Mr.  DocKERY.  You  ought  to  use  some  more  specific  language  than  that. 

Mr.  Hull.  Make  it  "in  actual  attendance. " 

Mr.  Cannon.  We  can  agree  on  that,  I  think. 

Mr.  Quioo.  Mr.  Chairman,  a  parliamentary  inquiry.  I  want  to  know  what  is  the 
status  of  this  proposition?    Is  there  a  point  of  order  pending? 

The  Chairman.  Wlien  the  matter  is  settled  by  the  gentleman  from  Alabama  as  he 
desires  to  present  it,  it  will  be  reported  by  the  Clerk. 

Mr.  Cannon.  I  suppose  the  shorter  way  to  do  it,  really 

Mr.  Docker Y.  Let  me  suggest  to  the  gentleman  from  Alabama,  and  the  gentleman 
from  Illinois,  to  insert  in  line  14,  page  104,  after  the  word  ''each, "  the  words: 

'*  Not  to  exceed  $10  per  day  each,  during  the  time  the  court  is  in  actual  session. " 

Then  finally  they  adopted  the  law  for  1898  exactly  as  it  was  in 
1896.  The  fact,  then,  is  simply  this,  that  the  Senate  had  debated 
the  proposition  in  1896,  the  House  debated  it  in  1898,  and  it  was 
stated  in  the  open  House  by  the  chairman  of  the  Committee  on 
Appropriations  that  it  was  a  rate  of  $10  a  day 

Now  the  House  proposes  to  say  that  anyone  who  drew  that  money 
in  accordance  witli  tlie  understanding  as  stated  by  the  chairman  of 
the  Committee  on  Appropriations  is  a  criminal  and  ought  to  be 
impeached  at  the  bar  of  the  Senate  of  the  United  States.  .We  can 
see  verv  easily  whv  the  committee  would  never  have  done  this  if 
they  had  investigated  it,  but  at  the  close  of  the  contest  in  the  Com- 
mittee on  the  Judiciary  this  matter  was  brouglit  forward  as  an 
entirely  new  item.  The  committee  declined  to  investigate  it,  declined 
to  allow  any  testimony  to  go  in  as  to  what  the  actual  facts  were  and 
as  to  the  construction  put  upon  the  law,  and  brought  in  the  articles  of 
impeachment,  thus  securing  a  majority  of  that  committee  on  this  one 
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chaise,  which  tliey  never  would  have  done  if  they  had  fully  under- 
stood it,  if  they  had  examined  the  debates,  if  they  Jiad  examined  the 
legislative  history  of  the  original  statute  and  the  universal,  or  well- 
nigh  universal,  usage  of  the  various  judges  in  the  construction  of 
this  law 

Now,  thLs  House  does  not  want  to  place  itself  in  an  absurd  attitude 
before  tlie  Senate.  We  do  not  want  to  go  there  with  the  chaise  that 
the  judge  had  shown  liiraself  a  criminal  by  doing  that  which  we 
knew  that  he  and  others  were  doing  when  we  absolutely  refused  to 
amend  the  law  so  as  to  prevent  it.  Therefore  this  first  para^aph 
of  the  charges  should  go  out  and  the  second  paragraph,  wbch  b 
upon  the  same  subject,  should  likewise  be  voted  down 

Mr.  Speaker,  I  will  ask  that  the  full  debate  on  the  occasion  to 
which  I  nave  already  referred  be  printed  in  the  Record. 

Mr.  Williams  of  ]!dississippi.  Wul  the  gentleman  at  the  same  time 
print  the  statute  ? 

Mr.  Lacey.  The  statute  is  in  the  debate,  word  for  word. 

Mr.  Williams  of  Mississippi.  I  should  like  to  see  it  go  side  by 
side  with  what  he  is  now  trying  to  impress  upon  the  country  as  the 
construction  of  the  statute. 

Mr,  Lacey.  The  statute  is  in  the  debate  and  is  going  to  be  printed. 

Mr.  Williams  of  Mississippi.  I  understand  that,  but  if  the  gentle- 
man is  going  to  ask  unanimous  consent  I  am  compelled  to  ask  that 
he  print  the  statute  also. 

Mr  Lacey.  I  printed  it  yesterday. 

Mr.  Williams  of  Mississippi.  I  wish  them  both  to  go  in  together 
in  deadly  parallel  with  what  the  gentleman  has  just  said. 

Mr  Lacey.  Well,  there  is  no  deadly  parallel.  It  is  merely  print- 
ing the  statute  twice,  once  as  it  was  in  1896  and  next  as  it  was  when 
we  again  passed  it  in  1898.  They  are  as  much  alike  each  time  as  two 
peas      There  is  not  even  a  comma  difference. 

Mr.  Williams  of  Mississippi.  The  gentleman,  however,  is  trying  to 
convey  to  the  country  a  construction  of  the  statute  which  tne  lan- 
guage of  the  statute  will  not  bear. 

}£r.  Lacey.  No;  that  is  not  the  question  at  all. 

Mr.  Williams  of  Mississippi.  Ana  he  is  quoting  the  gentleman  from 
Dlinois  [Mr.  Cannon]  and  tne  gentleman  from  Alabama  [Mr.  Under- 
wood] in  their  notions  of  what  the  statute  meant. 

Mr.  Lacey.  Very  well. 

Mr.  Williams  of  Mississippi.  Now,  I  merely  ask  that  the  statute 
itself  shall  go  side  by  side  with  the  construction  of  their  notions 

Mr.  Lacey.  Certainly;  I  will  do  that,  with  pleasure,  because  with- 
out the  statute  my  remarks  would  cut  no  figure  whatever.  The  fart 
was  that  the  same  identical  statute,  copied  out  of  the  act  of  1896. 
was  put  in  the  act  of  1898,  and  it  was  stated,  as  I  have  read,  what 
construction  was  being  put  upon  it  by  the  judges,  and  the  gentle- 
man from  Alabama  [Mr.  Underwood]  only  proposed  to  change  that 
clause  so  as  to  provide  that  the  per  diem  should  be  hmited  to  the  num- 
ber of  days  that  they  actual^  held  court,  which  would  cut  out  the 
time  occupied  in  coming  and  going.  That  afterwards  was  stricken 
out  on  the  point  of  order  as  new  legislation 

The  Speaker.  Tlie  time  of  the  gentleman  from  Iowa  has  expired. 

Ml'.  Palmek.  I  yield  to  the  gentleman  tliree  minutes  for  the  pui^ 
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pose  of  answering  an  inquiry  wliich  my  colleague  [Mr.  Olmsted] 
desires  to  make. 

The  Speaker.  The  Chair  desires  to  be  advised.  The  gentleman 
from  Iowa  made  a  request  for  unanimous  consent. 

Mr  Lacey.  I  want  to  print  the  full  debate  on  the  occasion  I 
referred  to. 

The  Speaker.  Is  there  objection  ? 

Mr  Williams  of  Mississippi.  I  said  I  would  object  unless  the  gen- 
tleman would  print  the  statute  side  by  side  with  the  debate. 

Mr.  Lacet  I  will  certainly  print  the  statute  It  has  already  been 
printed,  but  I  will  print  it  twice,  in  parallel  columns,  as  follows: 


THE  ACT  OP  1896. 

Reasonable  expenses  of  travel  and  at- 
tendance of  district  judges  directed  to 
bold  court  outside  their  districts,  not  to 
exceed  $10  jier  day  each,  to  be  paid  on 
written  certificate  of  the  judges,  and 
such  payment  shall  be  allowed  to  the 
marshal  in  the  settlement  of  bis  accounts 
with  the  United  States. 


THE   ACT  OF  1898. 

Reasonable  expenses  of  travel  and  at- 
tendance of  district  judges  directed  to 
hold  court  outaide  their  districts,  not  to 
exceed  110  per  day  each,  to  be  paid  on 
written  certificate  of  the  judges,  and 
such  payment  shall  be  allowed  to  the 
marshal  in  the  settlement  of  his  accounts 
with  the  United  States. 


Mr.  Williams  of  Mississippi.  Tlie  gentleman  consents  to  do  that, 
and  therefore  I  do  not  object. 

The  Speaker.  Is  there  objection? 

There  was  no  objection. 

Mr.  Lacey.  I  have  three  minutes  more  time,  and  I  yield  to  the 
gentleman  from  Pennsylvania  [Mr.  Olmsted]  for  a  question. 

Mr.  Olmsted.  I  want  to  ask  the  gentleman  from  Iowa  if  he  under- 
stands that  Judge  Swayne  did  claim  this  compensation  or  allowance 
upon  a  construction  of  the  statute?  And  I  call  his  attention  to  the 
certificate,  or  what  purports  to  be  a  copy  of  Judge  Swayne's  certifi- 
cate, at  the  bottom  of  page  1  in  this  report  containing  the  articles  of 
impeachment,  from  which  it  appears  that  he  certified — now  this  is 
quoted : 

That  my  reasonable  expenses  for  travel  and  attendance  anM)unted  to  the  sum  of 
1^30. 

That  is  not  at  a  rate  per  day,  but  he  certifies  that  his  actual 
expenses  were  that  much. 

Mr.  Lacey.  What  Judge  Swayne  claims  does  not  appear,  because 
he  was  not  permitted  to  make  a  showing  before  the  committee.  What 
he  claimed  in  the  certificate,  of  course,  show^s  for  itself.  That  is  a 
printed  form  of  certificate  that  was  signed  by  every  judge  who  drew 
$10  a  day,  signed  by  the  various  circuit  judges  as  referred  to  by  the 
chairman  of  the  Committee  on  Appropriations  in  the  debate. 

Mr.  Olmsted.  He  says  only  ^^my  actual  expenses." 

Mr.  IjAcey.  Ten  dollars  a  day  for  23  days  is  $230.  Reasonable 
expenses — ^not  actual  expenses. 

Mr.  Sherley.  Will  the  gentleman  from  Iowa  permit  a  question  ? 

Mr.  Lacey.  Certainly. 

Mr.  Shebley.  Does  not  the  gentleman  know  that  Judge  Swayne 
never  offered  to  testify  as  to  his  construction  of  the  statute  that  it 
entitled  him  to  $10  a  day? 

Mr.  I^CEY.  I  know  that  he  did  a  good  deal  better;  he  questioned 
the  Treasury  expert  and  offered  proor  by  that  expert,  a  disinterested 
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witness,  that  the  construction  he  put  upon  it  was  the  construction 
that  was  usual,  and  I  know  that  the  committee  refused  to  permit  him 
to  db;  that,  and  I  say  that  was  not  right.  It  was  a  mistake  on  the 
part  of  the  committee;  they  should  have  given  him  an  opportunity 
Ijo;  prove  it  by  other  witnesses  rather  than  by  himself. 

Mr.  Sherley.  Will  the  gentleman  permit  another  suggestion? 

Mr.  Lacey.  Yes,  sir. 

Mr.  Shebley.  Does  not  the  gentleman  know  as  a  lawyer  that  there 
could  not  be  introduced  this  other  evidence  of  what  other  judges  did 
until  a  basis  for  it  had  been  made  by  a  statement  that  that  was  the 
construction  of  Judge  Swayne  ? 

Mr.  Lacey.  The  basis  of  it  was  made  by  counsel  for  Judge  Swayne. 

He  said  he  offered  to  prove  the  construction  put  upon  this  law  by 

•  other  judges,  and  thereupon  the  chairman  of  tne  committee  at  once 

informed  nim  that  he  would  not  be  permitted  to  do  it;  that  they 

would  not  permit  him  to  go  into  that  question. 

Mr.  Palmer.  Let  me  ask  the  gentleman  from  Iowa  if  the  Com- 
mittee on  Appropriations  meant  that  this  should  be  a  lump  sum 
covering  all  expenses  of  travel  and  attendance,  why  did  not  they  say 
so?  why  did  they  adopt  the  most  inapt  language  they  possibly 
could  have  taken?  Why  did  they  say  he  shall  have  for  expenses, 
travel,  and  attendance  not  to  exceed  $10  a  day?  Why  not  '^in  lieu 
of  all  expenses,  travel,  and  attendance  he  shall  have  $10  a  day?*' 

Mr.  Lacey.  That  would  have  been  a  good  idea.  That  proposition 
was  made  by  the  Senate  of  the  United  States.  The  Senate  brought 
in  an  amendment  exactly  to  that  effect.  This  House — the  gentleman 
from  Pennsylvania  was  not  then  a  Member — ^refused  to  put  any  such 
provision  in  the  statute. 

Mr.  Palmer.  Does  the  gentleman  mean  the  Allen  amendment  ? 

Mr.  Lacey.  Yes. 

Mr.  Palmer.  The  gentleman  is  mistaken;  the  Allen  amendment 
did  not  do  any  such  thing. 

Mr.  Lacey.  The  gentleman  from  Pennsylvania  will  have  plenty  of 
time  to  explain,  and  when  he  does  explain  I  will  ask  him  to  explain 
why  the  committee  did  not  give  an  opportunity  to  Judge  Swayne  to 
explain  how  it  came  about  that  he  drew  $10  a  day. 

The  Speaker.  The  time  of  the  gentleman  from  Iowa  has  expired. 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  how  does  the  time  stand  ? 

The  Speaker.  The  majority  has  had  five  minutes  more  than  the 
minority. 

Mr.  GiLLETT  of  California.  I  now  yield  30  minutes  to  the  gentle- 
man from  Ohio  [Mr.  Grosvenor]. 

Mr.  Grosvenor.  Mr.  Speaker,  I  trust  that  at  the  end  of  the  brief 
time  that  has  been  assigned  to  me  I  may  retire  from  this  discussion 
with  no  damage  done  to  whatever  position  I  may  occupy  as  a  lawyer 
in  the  estimation  of  this  House.  I  have  never  m  the  same  space  of 
time  been  so  shocked  and  so  doubtful  of  the  high  character  of  the 
profession  of  which  I  am  proud  to  be  a  member  as  I  have  been  at 
some  of  the  exhibitions  of  oad  temper  and  bad  le^al  proposition  that 
have  been  made  to  this  House.  Gentlemen  who  nave  argued  for  the 
persecution  have  given  out  in  advance  that  there  was  nothing  to 
consider,  so  far  as  facts  are  concerned,  but  if  there  is  anything  to 
consider;  it  is  bound  up  in  Oie  printed  rUrd  in  this  case. 
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And  yet  I  submit  to  the  House  of  Representatives  here  assembled 
if  nine-tenths  of  the  argument  has  not  been  based  on  matters  wholly 
dehors  the  record  in  this  case.  Let  me  give  you  an  illustration. 
One  of  the  gentlemen  makes  this  statement: 

The  track  of  this  man  since  the  time  he  was  appointed  a  judge  in  Florida  down  to 
this  date  is  spread  aU  over  with  bankruptcies,  scandals,  and  suicides.  I  believe  he 
has  not  a  friend  on  earth  in  the  northern  district  of  Florida.  The  strong  witnesses 
against  him  were  of  his  own  political  party.  It  is  not  for  one  offense  nor  for  two 
ofiFenses  that  the  people  engaged  upon  the  task  of  impeaching  a  judge.  It  is  long; 
it  is  tedious;  it  is  uncertain,  and  it  it  fails,  then  those  who  undertake  it  are  in  the 
jaws  of  the  lion.  Therefore  it  is  not  the  first  nor  the  second  nor  for  many  subsequent 
offenses  that  the  judge  is  impeached. 

Now,  there  is  a  statement  that  comes  to  the. House  of  Representa- 
tives totally,  absolutely  unsupported  by  any  evidence  in  this  case. 
He  says  that  this  persecuted  individual  haa  no  friends  in  Florida. 
The  record  shows  tnat  every  lawyer  of  respectability,  so  far  as  I  am 
personally  acquainted  in  tnat  State,  have  at  one  time  or  another 
signed  strong  testimonials  as  to  the  efficiency,  competency,  and  credit 
of  this  judge.  If  not  all,  then  certainly  a  great  many  of  them.  Not 
only  so,  but  they  have  asked  the  President  of  the  united  States  to 
appoint  him,  not,  as  the  gentleman  from  Pennsylvania  said,  an 
appointment  that  would  get  rid  of  him,  but  to  give  him  an  appoint- 
ment that  would  put  him  in  the  court  of  appeals  to  review  the  judg- 
ment of  the  Democratic  judge  that  was  lorced  upon  Florida  some 
years  ago. 

I  have  here — and  I  shall  put  them  into  my  remarks,  if  there  be  no 
objection — a  long  list  of  distinguished  gentlemen  who  have  testified 
on  their  oaths  as  members  of  the  bar,  for  when  a  lawyer  puts  his 
name  to  the  recommendation  of  a  judge  it  is  the  oath  of  a  man,  and 
if  he  lied  about  it  then  he  shall  not  be  heard  to  contradict  his  state- 
ment now. 

I  copy  from  the  record  in  this  case: 

No.  214  West  Washinoton  Square, 

Philadelphia,  November  18,  1897, 
His  Excellency  William  McKinlby, 

President  of  the  United  States. 

Mr.  President:  It  gives  me  very  great  pleasure  to  unite  with  the  mAiiy  friends  of 
Hon.  Charles  Swayne,  of  Florida,  m  warmly  recommending  him  for  appointment  to 
the  Supreme  Court  of  the  United  States. 

Judge  Swayne  has  for  many  years  administered  justice  not  only  in  Florida  but  by 
aa^nment  in  the  United  States  courts  of  Louisiana  and  Texas. 

He  has  establL^ed  a  reputation  for  industry,  integrity,  learning,  and  all  the  virtues 
which  should  adorn  the  oench.  His  patriotism  and  courage  are  undoubted.  You 
may  rely  upon  it  that  his  appointment  would  reflect  great  credit  upon  you  and  on 
thejudiciary. 

With  highest  regard,  I  have  the  honor  to  be,  your  most  obedient  servant, 

F.  Carroll  Brewster. 


Supreme  Court  op  Pennsylvania,  Judges'  Chambers, 

PhUadelpMa,  November  19, 1897, 
The  President. 

Snt:  Permit  me  to  suggest  the  appointment  of  Hon.  Charles  Swayne  as  a  justice  of 
Ihe  Supreme  Court  of  the  United  States. 

Judfj^e  Swayne's  service  in  the  northern  district  of  Fbrida,  and  in  other  districts 
by  asBifnment,  has  met  the  approval  of  the  profession  of  the  whole  country,  and  has 
shown  him  to  be  learned,  able,  and  safe. 

Respectfully,  D.  Newlin  Fell. 
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Orphans'  Court, 
Philadelphia,  November  tO,  1897. 
Hon.  William  McKinlby,  President. 

Dear  Sir:  Id  the  matter  of  appointment  of  a  successor  to  Mr.  Justice  Field  upon 
the  bench  of  the  Supreme  Court  of  the  United  States,  I  beg  to  commend  to  your  favor- 
able consideration  the  application  on  behalf  of  the  Hon.  Charles  Swayne,  now  judge 
of  the  United  States  courts  of  Florida,  fifth  circuit.  Prior  to  his  judicial  service  Jud^e 
Swayne  was  a  member  of  the  bar  of  Philadelphia,  in  excellent  repute  professionally 
and  otherwise. 

In  his  subsequent  career  he  has  shown  in  a  marked  degree  the  (qualities  of  an  ablo 
jurist,  and  his  abilities  have  been  tested  and  acknowIe<%ed  bv  his  frequent  assign- 
ments to  the  circuit  and  district  courts  of  States  outside  of  Florida.  I  am  able  to 
speak  with  confidence  of  Judge  Swayne 's  fitness  for  the  office  from  personal  knowl- 
edge and  observation. 

Yours,  very  respectfully,  W.  N.' Ashman, 

Jtidge  of  Orphans^  Court. 

Office  of  United  States  District  Attorney, 

Southern  District"  of  Florida, 
Jacksonville^  Fla.j  November  26,  1897. 
The  President,  Washington ,  D.  C: 

It  is  currently  reported  that  a  vacancy  will  soon  occur  upon  the  Supreme  Bench, 
in  which  event  I  b^  to  call  your  attention  to  the  claims  of  Hon.  Charles  Sv^yne,  at 
present  judge  of  the  northern  district  of  Florida.  I  have  known  him  for  many  yeams, 
and  can  testify  to  his  learning  and  ability  as  a  lawyer.  I  have  seen  a  great  deal  of 
him  upon  the  bench  under  the  most  trying  circumstances,  and  he  has  always  had 
the  courage  to  discharge  his  duties  faithfully,  fearlessly,  and  impartially.  His  private 
life  is  above  reproach,  and  I  believe  that  nis  appointment  would  secure  not  only  an 
able  and  fearless  jurist,  but  give  general  satisfaction. 

Very  respectfully,  J.  N.  Stripling. 

Office  of  United  States  Attorney, 

Northern  District  of  Texas, 

Dallas,  Tex.,  November  2t,  1897. 
Hon.  William  McKinley,  President. 

Sir:  Learning  that  the  friends  of  Judge  Charles  Swayne,  of  Florida,  will  make  an 
effort  to  secure  his  appointment  to  fill  the  vacancy  which  will  probably  soon  occur 
on  the  Supreme  Court  bench,  it  affords  me  pleasure  to  add  my  indorsement. 

I  have  for  two  years  constantly  practiced  in  the  courts  over  which  Judge  Swayne 
presided  and  I  know  him  well. 

His  private  life  is  pure,  and  as  a  lawyer  and  judge  his  ability  can  not  be  questioned. 
Very  respectfully, 

W.  O.  Hamilton, 
United  States  Attorney,  Northern  District  of  Texas. 


(Department  of  Justice,  United  States  circuit  and  district  courts  for  tbe  northeni  district  of  Texas,  J.  H. 

Finks,  clerk.] 

Waco,  Tex.,  December  6,  1897. 

Hon.  William  McKinley, 

President  of  the  United  States. 

Sir:  As  there  is  at  this  time  a  vacancy  on  the  Supreme  Bench  of  the  United  States, 
I  desire  most  earnestly  to  recommend  to  Your  Excellency's  favorable  consideration  to 
fill  this  vacancy  the  name  of  the  Hon.  Charles  Swayne,  United  States  district  judge 
for  the  northern  district  of  Florida. 

Judge  Swayne  has  for  a  number  of  years  presided  over  the  United  States  courts  in 
Florida  with  eminent  success  and  commendation.    He  has  proven  himself  to  be 
industrious,  faithful,  fearless,  and  an  eminent  jurist.    His  private  life  is  absolutely 
above  reproach. 

Judge  Swavne  has  not  only  served  in  the  United  States  courts  in  his  own  district, 
but  he  has  also  presided  with  like  success  and  commendation  by  designation  in  the 
circuit  and  district  courts  of  this,  Uie  northern  district  of  Texas,  and  also  in  Louisiana. 
In  this  public  service  he  has  necessarily  acquired  a  wide  and  varied  judicial  experi- 
ence, which  has  amply  qualified  him  to  fill  with  honor  and  credit  the  exalted  position 
of  justice  of  the  Supreme  Court  of  the  United  States. 

Very  resi)eot fully,  J.  H.  Finks. 
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Fresko,  Cal.,  December  11^  1897. 
Hon.  William  McKjnley, 

President  of  the  United  States: 

Understanding  that  there  at  present  exists  a  vacancy  among  the  justices  of  the 
Supreme  Court  of  the  United  States,  I  desire  to  recommend  to  Your  Excellency's 
consideration  Judge  Charles  Swayne,  of  Florida,  for  the  appointment  to  fill  the 
vacancy  suggested . 

Judge  Swayne  for  a  number  of  years  past  has  presided  over  the  United  States  courts 
in  the  northern  district  of  Florida — in  the  fifth  circuit — with  eminent  success.  He 
has  proven  himself  to  be  an  industrious,  faithful,  fearless,  and  impartial  jurist,  and 
his  private  life  is  absolutely  without  reproach. 

Judge  Swayne  has  served  not  only  in  the  United  States  courts  in  his  own  district, 
but  has  also  presided  with  like  success,  by  assignments,  in  the  circuit  and  district 
courts  in  other  States  than  his  own^  notably  in  the  States  of  Louisiana  and  Texas. 

In  all  this  additional  public  service  he  has  necessarily  acquired  a  wide  and  varied 
judicial  experience  that  has  amply  qualified  him  for  a  future  successful  career  in 
the  exalted  position  of  a  justice  of  the  Supreme  Court  of  the  United  States,  to  which 
he  now  aspires. 

Very  respectfully,  yours,  L.  L.  Cory,  Attorney  at  Law. 


[Bomar  &  Bomar,  attorneys  and  couxuelors.] 

Fort  Worth,  Tex.,  December  4y  1897. 
Hon.  William  McKinley, 

Prendent  of  the  United  States,  Washington,  D.  C. 

Dear  Sir:  Understanding  that  there  is  now  a  vacancy  among  the  justices  of  the 
Supreme  Court  of  the  United  States  caused  by  the  retirement  of  Justice  Field,  I 
desire  most  earnestly  to  recommend  to  Your  Excellency's  consideration  for  the 
appointment  to  fill  the  vacancy  suggested  Judge  Charles  Swayne,  of  Florida. 

Judge  Swayne  for  a  number  of  years  has  presided  over  United  States  courts  in  the 
northern  district  of  Florida,  in  the  fiftli  district,  with  excellent  success  and  com- 
mendation. He  has  proven  himself  to  be  an  industrious,  faithful,  fearless,  and  most 
impartial  jurist,  and  m  his  private  life  he  is  absolutely  above  reproach. 

Judge  Swayne  has  not  only  served  in  the  United  States  courts  in  his  own  special 
district  but  he  has  also  presided  with  like  success  and  commendation  by  assignment 
in  the  circuit  and  district  courts  of  other  States  than  his  own,  notably  in  the  States 
of  Louisiana  and  Texas.  In  all  of  his  public  service  he  has  necessarily  acquired  a 
wide  and  varied  judicial  experience  that  has  amply  qualified  him  for  a  future  suc- 
cessful career  in  tne  exalted  position  of  a  justice  in  the  Supreme  Court  of  the  United 
States. 

Very  truly,  yours,  D.  T.  Bomar. 

[Law  offices  Kearby  &  Muse,  239  Main  Street,  opposite  St.  George  Hotel.] 

Dallas,  Tex.,  December  7,  1897. 
Hon.  William  McKinley, 

President  of  the  United  States: 

Understanding  that  there  is  likely  to  occur  very  shortly  a  vacancy  among  the 
justices  of  the  Supreme  Court  of  the  United  States,  the  undersigned  desire  most 
earnestly  to  recommend  to  Your  Excellency's  consideration  for  the  appointment  to 
fill  the  vacancy  suggested  Judge  Charles  Swayne,  of  Florida. 

Judge  Swayne  for  a  number  of  years  past  has  presided  over  the  United  States  courts 
in  the  northern  district  of  Florida  in  the  fifth  circuit  with  eminent  success  and  com- 
mendation. He  has  proven  himself  to  be  an  industrious,  faithful,  fearless,  and  most 
impartial  jurist,  and  his  private  life  is  absolutely  above  reproach. 

Judge  Swayne  has  not  only  served  in  the  United  States  courtis  in  his  own  especial 
district,  but  he  has  also  presided  with  like  success  and  commendation  by  assignments 
in  the  circuit  and  district  courts  of  other  States  than  his  own,  notably  in  the  States 
of  Louisiana  and  Texas. 

In  all  this  additional  public  service  he  has  necessarily  acquired  a  wide  and  varied 
judicial  experience  that  has  amply  qualified  him  for  a  future  successful  career  in 
the  exal tea  position  of  a  justice  of  the  Supreme  Court  of  the  United  States. 
Very  respectfully,  yours, 

Kearby  &  Muse. 
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[Law  offloes  of  J.  D.  Johnson,  Temple  Bufldlng,  corner  Broadway  and  Walnut  Street] 

St.  Louis,  Mo.,  November  20,  1897. 

Hon.  William  McKinlet, 

President  of  the  United  States: 

Understanding  that  there  is  likely  to  occur  very  shortly  a  vacancy  among  the 
justices  of  the  Supreme  Court  of  the  l-nited  States,  the  undersigned  desires  most 
earnestly  to  recommend  to  Your  Excellency's  consiaeration  for  the  appointment  to 
fill  the  vacancy  suggested  Judge  Charles  Swayne,  of  Florida. 

Judge  Swayne  for  a  number  of  years  past  has  jiresided  over  the  United  States  coiirta 
in  the  northern  district  of  Florida  in  the  fifth  circuit  with  eminent  success  and  com- 
mendation. He  has  proven  himself  to  be  an  industrious,  faithful,  fearless,  and  most 
impartial  jurist,  and  in  his  nrivate  life  he  is  absolutely  above  reproach. 

Judge  Swayne  has  not  only  served  in  the  LTnited  States  courts  in  his  own  especial 
district,  but  he  has  also  presided  with  like  success  and  commendation  bv  assign- 
ments in  the  circuit  and  aistrict  courta  of  other  States  than  his  own,  notably  in  the 
States  of  Louisiana  and  Texas. 

In  all  this  additional  public  service  he  has  necessarily  acquired  a  wide  and  varied 
judicial  experience  that  has  amply  qualified  him  for  a  future  successful  career  in  the 
exalted  position  of  a  justice  of  tne  Supreme  Court  of  the  L'^nited  States. 
Very  respectfully,  yours, 

J.  D.  Johnson. 

[Cbaries  H.  Pennypacker,  attorney  at  law.] 

West  Chester,  Pa.,  November  20, 1897. 

Dear  Sir:  Judge  Charles  Swayne,  of  Florida,  is  a  fit  man  to  be  appointed  to  the 
Supreme  Bench.  He  is  capable,  is  honest,  has  the  respect  and  esteem  of  the  bar. 
and  as  a  lawyer  writing  to  a  lawyer,  I  can  assure  you  that  his  appointment  would, 
gratify  the  profession  and  strengthen  the  bench.  I  am  a  member  ot  this  court  of  last 
resort  and  I  think  I  know  something  of  its  needs,  and  I  am  sure  that  Judge  Swayne's 
long  exprience  would  serve  him  well  in  this  place. 
Very  respectfully, 

Chas.  H.  Pennypacker. 
William  McKinley, 

President  of  the  United  States, 


[Law  offices  of  William  M.  Hayes.] 

West  Chester,  Pa.,  November  tO,  1897. 
Hon.  William  McKinley, 

President  of  the  United  States: 

To  fill  the  vacancy  caused  by  the  resignation  of  Mr.  Justice  Field,  I  take  pleasure  in 
recommending  to  your  favorable  consideration  Judge  Charles  Swayne,  of  Florida. 

Having  known  him  personally  for  many  years,  I  most  cheerfully  testify  to  his  high 
character  and  great  personal  worth. 

I  can  readily  believe,  by  what  I  have  learned  from  those  who  have  had  the  best 
opportunity  for  knowing,  that  he  is  well  equipped  for  the  exalted  duties  devolving 
upon  a  justice  of  the  Supreme  Court  of  the  United  States. 

Very  respectfully,  '  Wm.  M.  Hates. 

[Law  office  of  Anthony  Hlggins,  834  Market  Street,  Wilmington,  Del.) 

November  29,  1897. 

^  Sir:  I  respectfully  be^  to  recommend  the  appointment  of  Hon.  Charles  Swayne,  at 
pVesent  United  States  district  judge  for  Florida,  to  the  position  of  justice  of  tne  Su- 

Jreme  Court  of  the  United  States,  about  to  be  made  vacant  by  the  retirement  of  Mr. 
ustice  Field.  Judge  Swavne  is  a  native  of  Delaware,  of  this  county  of  Newcastle.  JJia 
father  was  one  of  the  300  who  voted  for  Fremont;  a  man  of  sterling  worth  and  integrity, 
and  several  times  sent  by  his  neighbors  to  our  legislature.  The  son  took  his  educa- 
tion in  Philadelphia  and  came  to  the  bar  there.  1  recommended  his  appointment  as 
district  judge  in  Florida  to  President  Harrison  and  secured  his  confirmation  at  that 
time  by  the  Senate.  I  have  noted  with  much  interest  his  fearless  discharge  of  judicial 
duty  in  his  present  position  and  the  high  rank  he  has  taken  as  a  jurist,  and  I  feel  that 
you  will  make  no  mistake  in  appointing  him  to  this  important  position. 
Very  truly,  yours, 

Anthony  Hiogins. 
The  President. 
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Office  of  the  Mayor, 
Philadelphia^  November  29,  1897. 
The  President,  Washington;  D.  C: 

Allow  me  to  indorse  for  appointment  to  the  Supreme  Court  of  the  United  States, 
Hon.  Charles  Swayne.  He  is  now  United  States  district  court  judge  for  the  northern 
district  of  Florida.  I  have  known  him  for  vears^  personally;  before  his  appointment 
to  his  present  position  he  practiced  law  in  this  city.  He  has  a  sound  legal  mind  and 
in  every  way  is  well  equipped  for  the  bench  of  the  Supreme  Court. 
Very  respectfully, 

Cha8.  F.  Warwick. 


(Law  offices  of  Jones,  Carson  &  Beeber,  426-432  Drezel  BuUdlzig.) 

Philadelphia,  November  £6y  1897, 
His  Excellency  Wm.  McKinley, 

President  of  the  United  States. 

Sir:  I  have  learned  with  much  pleasure  of  the  suggestion  of  the  name  of  Hon. 
Charles  Swayne,  the  present  district  judge  of  the  United  States  of  the  northern  dis- 
trict of  Florida,  for  the  position  soon  to  become  vacant  in  the  Supreme  Court  of  the 
United  States. 

I  have  known  Judge  Swayne  well  for  many  years.    I  knew  him  at  the  Philadelphia 
bar  as  a  reputable  and  able  practitioner,  and  I  have  watched  with  interest  and  pleasure 
his  deportment  as  a  judge.    He  if«  of  the  judicial  temperament  and  amply  qualified. 
Very  respectfully  and  truly,  yours, 

Haupton  L.  Carson. 


lOffloe  of  the  elty  attorney.] 

San  Jose,  Cal.,  December  10 j  1897. 
His  Excellency  William  McKinlet, 

President  of  the  United  States. 

Dear  Sir:  I  take  great  pleasure  in  recommending  Judge  Charles  Swayne,  of  the 
northern  judicial  district  of  Florida,  to  fill  the  position  on  the  Supreme  Bench  lately 
made  vacant  by  the  resignation  of  Justice  Field.  Judge  Swayne  has  for  many  years 
adorned  the  bench  by  the  judicial  learning  displayed  by  his  decisions,  and  has 
endeared  himself  to  his  professional  brethren  by  uniform  courtesy  and  a  display  of 
those  qualities  which  chioracterize  a  dignified  gentleman. 

The  selection  of  Justice  Swayne  for  the  position  of  Justice  of  the  Supreme  Court 
would  be  an  evidence  to  the  country  at  large  that  the  reputation  of  our  highest  judi- 
cial tribunal  was  being  maintained. 

Very  respectfully,  Wm.  B.  Hardy. 


Sheriff's  Office, 
Philadelphia,  November  iO,  1897, 
The  President,  Wftshington,  D.  C: 

Understanding  that  there  is  likely  to  occur,  very  shortly,  a  vacancy  among  the 
Justices  of  the  Supreme  Court  of  the  United  States,  the  undersigned  desires  most 
earnestly  to  recommend  to  your  favorable  consideration,  for  the  appointment  to 
fill  the  vacancy  suggested.  Judge  Charles  Swayne,  of  Florida. 

Judge  Swayne,  for  a  numier  of  years  past,  has  presided  over  the  United  States 
courts  in  the  northern  district  of  Florida,  in  the  fifth  circuit,  with  eminent  success 
and  commendation.  He  has  proven  himself  to  be  an  industrious,  faithful,  fearless, 
and  most  impartial  jurist,  and  in  his  private  life  he  is  aV)solutely  above  reproach. 

Judge  Swayne  has  not  only  served  m  the  United  States  courts  in  his  own  especial 
district,  but  he  has  also  presided  with  like  success  and  commendation  by  assign- 
ments in  the  circuit  and  district  courts  of  other  States  than  his  own,  notably  in  the 
States  of  Louisiana  and  Texas. 

In  all  this  additional  public  service  he  has  necessarily  acquired  a  wide  and  varied 
judicial  experience  that  has  amply  qualified  him  for  a  future  successful  career  in  the 
exalted  position  of  a  Justice  of  tne  Supreme  Court  of  the  United  States. 
Very  respectfully,  yours, 

W.  Grew. 
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[MiUer  Look  Co.] 

Philadelphia,  November  26, 1997. 

His  Excellency  William  McKinlby,  President- 
It  gives  me  pleasure  to  assure  you  as  to  Judge  Charles  Swayne,  whoee  friends, 

I  am  told,  are  pressing  his  name  for  the  honor  of  your  nomination  to  fill  the  vacaDCf 

now  looked  for  in  the  Supreme  Court. 
I  have  known  him  intimately  since  boyhood.    His  character  and  patriotiBm  are 

beyond  reproach.    His  father  was  twice  a  member  of  the  Delaware  State  legislature 

and  was  an  eminently  patriotic  and  highly  honored  citizen. 
Jud^e  Swayne's  preceptor  was  the  late  distinguished  Eli  K.  Price,  of  the  Phila- 

del})hia  bar.    He  also  studied  and  graduated  in  the  law  department  of  the  Pennsji- 

vania  University. 
He  is  a  true  and  tried  Republican  of  the  conservative  class.     If  you  name  him 

for  the  place  in  view  I  am  confident  the  appointment  will  redound  to  your  honor 

and  to  the  welfare  and  happiness  of  our  country. 

Yours,  very  truly,  Milton  Jackson. 

[Jackson  &  Sharp  Co.,  Delaware  Car  Works.] 

Wilmington,  Del.,  December  ^,  1897. 
The  President: 

I  am  pleased  to  commend  the  Hon.  Charles  Swayne,  of  Florida,  judge  of  the  United 
States  court,  to  your  consideration  for  the  vacancy  soon  to  occur  by  the  retirement  of 
Justice  Field  from  the  United  States  Supreme  Court. 

Very  respectfully.  Job  H.  Jackson. 

[Idaho  Daily  Statesman,  editorial  rooms,  Boise,  Idaho.] 

Boise,  Idaho,  November  27,  1897. 
Hon.  William  McKinley, 

President  of  the  United  States. 

Dear  Sir:  I  desire  to  recommend  Jud;^  C<harles  Swa3aie,  of  Florida,  for  appoiB^ 
ment  to  the  Supreme  Bench  to  fill  the  \'acancy  occasioned  by  the  retirement  ot 
Justice  Field.  Judge  Swayne  for  a  number  of  years  has  been  the  preaiding  judge 
for  the  northern  district  of  Florida  with  distinguished  success.  He  lu»  proved  him- 
self able  and  impartial,  faithful  to  the  high  interests  committed  to  him,  and  fearlea 
in  the  dirtcharge  of  duty.  In  his  private  life  he  ia  a  model  of  exftUed  American  citt* 
zenship;  and  both  as  a  jurist  and  as  a  gentleman  he  would  be  an  omament  of  the 
bench  of  the  mot^t  august  tribunal  in  the  world — the  Supreme  Court  of  the  Uiiited 
States. 

Very  respectfully,  Wm.  Baldbrston. 

[Office  of  E.  0.  Shortlidge,  M.  D.,  1812  Market  Street.] 

Wilmington,  Del.,  Nwember  t9.  1897. 

The  President  of  the  United  States. 

Dear  Sir:  Understanding  that  there  is  likely  to  occur  very  shortly  a  vacancy 
among  the  justices  of  tlie  Suprepie  Court  of  the  United  States,  the  undersized  desire 
most  earnestly  to  recommend  for  your  favorable  consideration  the  appointment  oi 
Judge  Charles  Swa>Tie,  of  Florida,  tx)  fill  the  vacancy. 

Judge  Swayne  for  a  number  of  years  past  has  presided  over  the  United  States  courts 
in  the  northern  district  of  Florida,  in  the  fifth  circuit,  with  eminent  success  and 
commendation.  He  has  proven  himself  to  be  an  industrious,  faithful,  feark^s,  and 
most  impartial  jurist.  In  his  private  life  he  is  absolutely  above  reproach.  Judg« 
Swayne  nas  not  onlv  served  in  the  I'nited  States  court  in  his  own  especial  district, 
hut  has  also  presided  with  like  success  and  commendation  by  assignment  in  tlie  circuit 
and  district  courts  of  other  States  than  his  own — notably  in  the  States  of  I^uisiana  and 
Texas.  In  all  this  additional  public  service  he  has  necessarily  acquired  a  wide  and 
varied  judicial  experience  that  has  amply  cjualified  him  for  a  future  successful  career 
in  the  exalted  position  of  a  justice  of  the  Supreme  Court  of  the  United  States. 
Very  respectfully,  yours, 

Evan  G.  Shortudge. 
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[F.  K.  Ledyard,  dentist,  Na  53  South  First  Street.] 

San  Jose,  Cal.,  December  10,  1897. 
Hon.  William  McKinley, 

President  of  the  United  States: 

We  feel  justified  in  our  determined  move  in  bringing  before  Your  Excellency  the 
name  of  Judge  Charles  Swayne,  of  Florida,  as  a  candidate  for  one  of  the  justices  of 
the  Supreme  Court  of  the  United  States. 

His  father  repeatedly  represented  his  little  State — Delaware — in  the  assembly, 
and  was  one  of  those  old-time  Quakers  which  we  so  much  admire.  Jud^e  Swayne 
has  a  goodly  share  of  those  sterling  qualities,  and  his  past  experience  well  nts  him  for 
the  e^Bdted  position  of  Chief  Justice  of  the  Supreme  Court. 

Very  respectfully,  F.  K.  Led  yard. 

Exhibit  FF. 

ubttbrs  rsgommbnding  hon.  0harlb8  swaymi,  judge  of  th£  distriot  court  of 
the  united  states  for  the  northern  district  of  florida,  for  appoint- 
ment as  judge  of  the  cirouit  oourt  of  the  united  states,  fifth  circuit. 

Benjamin  S.  Lid  don,  ex-chief  justice  State  of  Florida;  Hon.  John  Eagan,  United 
States  attorney,  Pensacola,  Fla.;  Hon.  J.  Emmet  Wolfe,  late  United  States  attomev, 
northern  district  of  Florida;  Benjamin  C.  Tunison,  Esq.,  Pensacola,  Fla.;  F.  W.  Marsh, 
Esq.,  Pensacola,  Fla.;  Buckner  Chipley,  Esq.,  Pensacola,  Fla.;  R.  P.  Reese,  Esq., 
Pensacola,  Fla.;  A.  A.  Fisher,  Esq.,  Pensacola,  Fla.;  J.  W.  Land  rum,  Esq..  Pensacola, 
Fla.;  E.  K.  Nichols,  Esq.,  Pensacola,  Fla.;  Wm.  Fisher,  Esq.,  Pensacola,  Fla.;  Judce 
E.  D.  Beggs,  Pensacola,  Fla.;  C.  M.  Coston,  Esq.,  Pensacola,  Fla. ;  Geo.  P.  Wentwortn, 
Esq.,  Pensacola,  Fla.;  John  D.  Cody,  Esq.,  Pensacola,  Fla.;  Hon.  Daniel  Campbell, 
De  Funiak  Springs,  Fla.;  S.  K.  Gillis.  De  Funiak  Sprinra.  Fla.;  Judge  D.  G.  McLeod, 
De  Funiak  Sphngs,  Fla.;  Messrs.  Calhoun  &  Farley,  Marianna,  Fla.;  E.  P.  Aaxtell, 
Esq.,  Jacksonville,  Fla.;  Wm.  H.  Harwick,  Esq.,  Jacksonville,  Fla.;  Hon.  H.  L.  Ander- 
son, Ocala,  Fla.;  Hon.  H.  C.  Coke,  Dallas,  Tex.;  Mark  D.  Brainard,  jr.,  Esq.,  Mont- 
gomery, Ala. 

[Liddon  &  Eagan,  tXtomt&ys  and  oounselors  at  law.] 

Pensacola,  Fla.,  February  i,  1899. 
The  President: 

We  most  earnestly  uree  the  appointment  of  Hon.  Charles  Swayne,  our  present 
United  States  district  judge  for  the  northern  district  of  Florida,  to  the  position  of  cir- 
cuit judge  of  the  fifth  circuit,  under  recent  act  of  Congress  creating  an  additional 
circuit  judge. 

Judge  Swayne  has  served  in  his  present  position  for  the  past  10  years  and  made  a 
most  excellent  judge,  so  that  he  is  well  qualified  by  experience  for  the  circuit  judge- 
ship. We  feel  sure  his  appointment  to  the  position  would  meet  with  the  hearty 
approval  of  the  bar  and  people  of  our  circuit. 

Very  respectfully,  Liddon  &  Eagan, 

Attorneys  at  Law. 

[Department  of  justice,  northern  district  of  Florida,  J.  Emmet  Wolfe,  late  United  States  attorney.) 

Pensacola,  Fla.,  January  31  ^  1899. 
The  President,  Washintiton,  D.  C. 

Sir:  The  friends  of  Hon.  Charles  Swayne,  judge  of  the  L^nited  States  district  court 
for  the  northern  district  of  Florida,  will  present  his  name  for  >^our  consideration  in 
connection  with  the  recently  created  office  of  additional  circuit  judge  for  the  fifth 
judicial  circuit. 

Judge  Swayne  has  presided  over  our  district  and  circuit  courts  for  several  years 
-with  great  satisfaction,  both  to  the  members  of  the  bar  and  the  public,  evidencing 
in  his  decisions  a  finely  discriminating  mind  and  great  judicial  knowledge. 

He  has  also  repeatedly  been  called  upon  to  sit  as  a  member  of  the  circuit  court  of 
appeals  for  this  circuit,  and  the  decisions  he  has  delivared  as  a  meml>er  of  that  court 
fully  sustain  the  high  reputation  he  has  established  in  this  district. 

I  cordially  indorse  Juage  Swayne  for  this  position  and  earnestly  urge  his  appoint- 
ment, and  in  so  doing  feel  tliat  I  voice  the  sentiment  of  all  who  have  knowledge  of 
his  character  and  ability. 

Respectfully,  J.  Emmet  Wolfe. 


458  IMPEACHMENT   OF   JUDGE  CHARLES  SWAYNE. 

[Benjamin  C.  Tunlaon,  attomey  and  oounaelor  at  law,  Pensaoola,  Ftau) 

February  2, 1899. 
The  President,  W(uhingtont  D,  C. 

Sir:  I  desire  to  join  with  many  of  the  citizens  of  the  fifth  judicial  circuit  in  lecom- 
mending  to  Your  Excellency  for  appointment  as  circuit  judge  Hon.  Charles  Swayne, 
of  Florida. 

From  a  long  acquaintance  with  Judge  Swayne  and  close  obeervation  of  him  I 
unhesitatingly  sa^'  that  he  is  most  exceUently  well  e<]uipped  to  perform  the  duties 
of  this  exalted  office.  Judge  Swayne  is  a  man  of  sterling  integrity  and  purest  Dossible 
life;  he  is  a  patriotic  American  and  an  enthusiastic  aamirer  of  our  grand  Union;  a 
believer  in  our  Constitution  as  expounded  b}r  the  great  lights  of  our  party,  wi&  a 
strength  of  character  that  enables  him  to  do  his  duty  as  he  sees  it,  regutllees  of  con- 
sequences. As  a  lawyer  he  is  well  read,  careful,  logical,  ^uick,  and  peroeptiTe. 
As  a  judge  he  is  calm,  deliberate,  dignified,  impartial,  and  kind.  His  is  peculiarly 
the  judicial  temperament. 

Since  June  1,  1889,  Judge  Swayne  has  been  the  presiding  judge  of  our  United  States 
district  court.  Throughout  that  time  I  have  been  an  active  practitioner  before  him. 
Shortly  after  his  appointment  several  hundred  election  cases  were  brought  into  this 
court,  and  Judge  Swayne  was  compelled  to  pass  thereon.  These  cases  were  bitterly 
fought.  The  leading  lawyers  of  the  State,  as  well  as  the  newspapers  thereof,  wse 
engaged  in  arraigning  the  public  opinion  against  the  court.  Excitement  ran  hirii, 
and  a  condition  existed  almost  analogous  to  rebellion  against  the  authority  of  ue 
United  States.  Two  deputy  marshals  were  killed  by  the  lawbreakers,  and  in  numerous 
counties  of  the  State  process  from  the  United  States  court  could  not  be  served  on 
account  of  the  armed  resistance.  Judge  Swayne  had  just  been  elevated  to  the  bench 
but,  notwithstanding  the  conditions  existing  throughout  his  district  and  the  aasaullB 
made  upon  him,  he  never  for  one  moment  deviated  from  that  just  course  that  in  a  judge 
wins  the  admiration  of  all. 

During  the  first  few  years  of  his  judicial  life  he  was  '* tried  in  the  fire**;  he  went 
through  the  ordeal,  and  from  out  this  season  of  trouble  he  won  the  highest  pNosition  in 
the  hearts  and  minds  of  the  people  of  our  State,  irrespective  of  party  afiUiations.  He 
has  always  been  a  just  and  upright  judge. 

During  his  incumbency  in  this  district  he  has,  by  assignment,  frequently  held 
court  in  Texas  and  Louisiana,  and  to  my  personal  knowledge  he  has  there  met  with 
the  highest  commendation  from  those  who  were  honored  by  making  his  acquaintance. 
He  has  also  sat  on  several  occasions  upon  the  bench  of  the  court  of  apj^tds  of  this 
circuit,  and  his  opinions  there  rendered  demonstrated  his  peculiar  fitness  thoefor. 

In  every  position  in  life  Judge  Swayne  has  acted  with  honor  and  credit,  and  the 
Government  of  the  United  States  would  be  benefited  should  he  be  elevated  to  a  posi- 
tion embracing  a  larger  territory  than  that  now  occupied  by  him.  As  one  looking 
to  the  maintenance  of  an  exalted  judiciary,  I  commend  for  the  appointment  above 
referred  to  Judge  Charles  Swayne. 

Very  respectfully,  "  B.  C.  Tunison. 

[Marsh  &  Chipley,  attorneys  and  oounaelors  at  law,  Pensacola,  Fla.) 

February  2,  1899. 
The  President,  Washingtorij  D.  C. 

Sir:  We  renpectfuUy  indorse  the  application  of  the  Hon.  Charles  Swayne  for  the 
position  of  circuit  judge  for  the  fifth  judicial  circuit,  which  position  we  undenstand 
It  will  soon  become  incumbent  upon  Your  Excellency,  with  the  consent  of  the  Senate, 
to  fill. 

We  can  conceive  of  no  more  appropriate  appointment  than  this  would  be,  reflecting 
credit  upon  the  United  States  judiciary,  ana  being  a  just  promotion  of  one  who  has 
so  efficiently  and  ably  served  the  interests  of  the  people  throughout  this  portion  of  the 
United  States.  As  district  judge  he  has  received  the  respect  of  every  person  who  has 
had  the  pleat^ure  of  his  ac(iuaintance,  and  his  personal  attributes  are  well  fitted  for 
the  position. 

Very  respectfully,  F.  W\  Marsh. 

BUCKNER   ChIPLET. 

(R.  Pope  Reese,  attomey  at  law.) 

Pensacola,  Fla.,  January  SI ^  1889. 

The  Presihent,  Washington y  D.  C. 

Sir:  I  would  respectfully  recommend  for  your  favorable  consideration  the  name 
of  Charles  Swayne  for  appointment  as  additional  judge  of  the  fifth  judicial  circuit  of 


IMPEACHMENT   OF  JUDGE  CHABLBS  SWAYNE.  459 

the  United  States.    I  think  hie  experience  well  qualifies  him  to  fill  said  office  with 
credit  to  himself  and  the  Government. 

Respectfully,  R.  P.  Rbbsb. 

[A.  A.  Fisher,  attorney  and  ooooaelor,  Pensaoola,  Fla.] 

February  2,  1899. 
Hon.  Wm.  McKinlbt, 

President,  etc.,  Washington,  D.  C. 

Sir:  Allow  me  to  recommend  to  your  favorable  consideration  for  appointment  as 
United  States  circuit  judge  for  the  fifth  circuit  Hon.  Charles  Swayne,  the  present 
judge  of  our  United  States  district  court. 

Judge  Swayne  is  in  every  way  admirably  qualified  and  equipped  for  this  exalted 
position,  and  his  appointment  thereto  would  be  eminently  satisractorv  to  the  iMir  and 
laity  of  this  circuit.  Judge  Swayne's  character,  learning,  and  judicial  disposition  are 
unquestioned  and  unquestionable. 

Very  respectfully,  A.  A.  Fisher. 

[James  R.  Landrom,  attorney  and  counselor  at  law  and  marine  notary  public.] 

Pensaoola,  Fla.,  February  1, 1899. 
His  Excellency  Wm.  McKinley, 

Executive  Mansion,  Washington,  D.  C. 

Sir:  I  have  the  honor  of  respectfully  indorsing  Judge  Charles  Swayne  for  judge  of 
the  United  States  circuit  court,  fifth  judicial  circuit. 

Judge  Swayne  has  given  eminent  satisfaction  as  judge  of  this  district.  Of  deep 
leaijiine  and  keen  perception,  his  decisions  are  looked  upon  with  real,  as  contradis- 
tiiifl:uished  from  ostensible,  respect,  and  I  believe  that  nis  preferment  would  meet 
with  the  hearty  approval  of  the  professional  and  business  interests  of  the  fifth  judicial 
circuit. 

Very  respectfully,  James  R.  Landrum. 

[E.  K.  Nichols,  attorney  and  counselor  at  law,  14  East  Government  Street,  Pensacola,  Fla.] 

February  2,  1899. 
His  Excellency  the  President  of  the  United  States, 

Washington,  D.  C. 

Sir:  Permit  me,  respectfully  and  most  earnestly,  to  iii^e  upon  your  favorable  con- 
sideration the  name  of  the  Hon.  Charles  Swavne,  now  ^ud^e  of  one  of  the  district 
courts  in  this  State,  for  appointment  as  the  additional  circuit  judge  pro\ided  for  in 
the  fifth  circuit. 

I  have  known  Judge  Swayne  intimately  for  many  years — while  at  the  bar  and  since 
his  elevation  to  the  bench.  He  was  always  eminent  while  in  the  practice  of  his  pro- 
fession for  honesty,  erudition,  and  industry.  He  is  a  man  whose  private  life  has  been 
clean  and  irreproachable. 

All  the  while  since  he  has  been  a  judge  he  has  been  distinguished  for  his  learning 
in  the  law;  for  his  untiring  industry';  for  his  suavity  of  manners,  alike  to  lawyer  and  to 
litigant;  for  his  absolute  impartiality,  and  for  his  fearlessness  in  the  administration  of 
justice. 

I  verilv  believe  that  Judge  Swayne's  promotion  to  this  higher  court  would  prove  a 
c/editabfe  act  on  the  part  of  your  excellency,  for  whom  personallv,  and  foi  the  success 
of  whose  administration,  I  enteitain  the  moat  profound  regard  and  offer  the  most 
fervent  prayer. 

Your  obedient  servant,  Egbert  K.  Nichols. 

[Wra.  Fisher  and  E,  D.  Beggs,  attorneys  and  counsplors  at  law,  Pen.sarola.  Fla.] 

February  2,  1899. 
His  Excellency  William  McKinley, 

President  of  the  United  States,  Washington,  D.  C. 

Sir:  Having  learned  that  the  Hon.  Charles  Swayne,  judge  of  the  United  States 
district  court  for  the  northern  district  of  Florida,  would  be  suggested  to  you  for  appoint- 
ment as  circuit  judge  of  the  fifth  circuit  of  the  United  States  under  the  recent  act  of 
Congress,  we  desire  to  respectfully  recommend  Judge  Swayne  to  your  favorable  con- 
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dderation  for  that  poeition,  and  to  add  our  indorsement  of  him  to  the  many  otheti 
which  will  be  presented  to  you  in  his  behalf. 
We  have  the  honor  to  remain,  with  great  respect, 

Yours,  very  truly,  Wm.  Fisker. 

E.  D.  Bkgos. 

(Charles  M.  Coston,  attorney  and  counselor  at  law,  No.  14)  East  Government  Street,  Pcnsarola.  Fla.) 

February  2,  1899. 
Hon.  William  McKinley, 

President  of  the  United  States,  Washington^  D.  C. 

Dear  Sir:  It  affords  me  pleasure,  as  member  of  the  bar,  practicing  before  the 
United  States  district  court  for  the  northern  district  of  Florida,  to  indorse  the  Hon. 
Charles  Swayne  for  the  position  of  judge  of  the  United  States  circuit  court,  fifth  circuit. 

His  established  reputaiton  as  a  jurist,  his  consistent  courtesy  to  the  members  of  tike 
bar  practicing  before  his  court,  and  his  long  and  meritorious  services  as  a  member  of 
the  judiciary  entitle  him  to  the  promotion  he  now  desires. 

I  have  the  honor  to  be,  yours,  very  respectfully,  Chas.  M.  Costok. 


[Geo.  P.  Wentworth,  attorney  at  law.] 

Pbnsacola,  Fla.,  Febmary  i,  1899. 
The  President,  WatMngton^  D.  C. 

Sir:  It  is  with  great  pleasiure  that  I  have  the  privilege  of  recommending  Hon. 
Charles  Swayne,  judge  of  the  district  court  of  the  United  States  for  the  northern 
district  of  Florida,  to  the  poeition  of  circuit  juage  for  the  fifth  judicial  circuit. 
Reppectfully, 

Geo.  p.  Wi 


[John  D.  Cody,  attorney  and  counselor  at  law,  Pensacola.  Fla.} 

February  2,  1899. 
The  President,   Washington,  D.  C. 

Sir:  I  am  advised  that  Judge  Swayne's  name  will  be  proposed  to  you  as  a  emi table 
one  for  appointment  as  United  States  circuit  judge.  His  appointment  would  be  a 
j'ust  recognition  of  a  learned,  upright,  fearless,  and  patriotic  judicial  officer;  would  be 
eminently  natisfactory  to  our  people,  and  would  reflect  great  credit  upon  your  honored 
adnunistration. 

I  commend  his  appointment. 

Very  reepectmlly,  Jno.  D.  Cody. 

De  Funiak  Springs,  Fla..  January  ,iO,  2S99, 
Hon.  William  McKinley, 

President  United  States. 

My  Dear  Sir:  I  take  pleasure  in  recommending  Hon.  Charles  Swayne  for  appoint* 
ment  to  the  judgeship  of  the  fifth  circuit. 

I  have  known  Judge  Swayne,  and  have  practiced  in  his  court,  and  can  recommend 
him  as  a  man  of  spotless  character,  and  in  my  opinion  of  sufficient  judicial  experience 
and  legal  knowledge  as  to  fit  him  for  the  important  office  of  circuit  judge.  I  am  not 
of  his  political  household,  hence  can  have  no  sinister  motives  in  making  this  rect>m> 
mendation. 

Ver>'  rtspwtfully  submitted. 

Daniel  Campbell,  Attorney  at  Lav, 


De  Funiak  Springs.  Fla.,  January,  1S99. 
The  President: 

It  gives  me  great  pleasure  to  indorse  the  application  of  Hon.  Charles  Swayne  for 
appointment  to  the  position  of  judge  of  the  circuit  court  of  the  United  States,  fifth 
circuit.     I  know  Judge  Swayne  to  be  a  "whole-:»our*  (^hristian  and  an  able  judge. 
Respectfully, 

S.  K.  GiLUS,  Attorney. 


IMPEACHMENT   OF  JUDGE   CHARLES  SWAYNE.  461 

De  Funiak  Springs, 
Walton  County,  Fla.,  Janvary  SO,  1899. 
The  President: 

I  take  pleasure  in  indorsiing.the  application  of  Hon.  Charles  Swayne  for  appoint- 
ment to  the  position  of  circuit  judge,  United  States  circuit  court. 

Judee  Swayne's  splendid  record  as  judge  of  United  States  district  court  in  Florida 
has  clearly  demonstrated  his  fine  fitness  and  high  attainments  for  the  responsible 
position  to  which  he  aspires. 

Respectfully,  D.  G.  McLeod,  County  Judge. 

[Calhoun  <t  Farley,  lawyers.] 

Marianna,  Fla.,  January  31,  1899. 
His  Excellency  William  McKinley, 

President  of  the  United  States,  Washington,  D.  C. 

Dear  Sir:  It  has  come  to  our  attention  that  His  Honor  Judge  Charles  Swayne  is  a 
candidate  for  the  office  of  circuit  judge  of  the  fifth  United  States  circuit.  In  regard 
to  his  appointment  we  beg  leave  to  say  that  we  regard  Judge  Swayne  as  one  of  our 
ablest  and  most  efficient  judicial  officern  in  the  South,  and  we  feel  that  his  appoint- 
ment would  meet  the  unanimous  approval  of  the  whole  bar. 

Tlruflting  that  you  may  see  fit  to  bestow  upon  him  the  further  honors  which  his  high 
attainments  so  juptly  mCTit,  we  are,  indeed. 

Verj'  respectfully,  Calhoun  &  Farley. 

[Jacksonville,  Tampa  &  Key  West  Railway,  £.  P.  Axtell,  general  attorney.] 

Jacksonville,  Fla.,  January  SI,  1899. 
The  President,  Washington,  D.  C. 

Sir:  I  am  advised  that  the  Hon.  Charles  Swayne,  United  States  district  jud^e  for 
the  northern  district  of  Florida,  is  being  urged  for  the  position  of  United  States  circuit 
judge  for  the  fifth  circuit. 

I  beg  to  say  that  during  President  Harrison's  Administration  I  occupied  the  position 
of  assistant  United  States  attorney  for  said  district,  and  had  full  opportunity  of  judging 
the  qualifications  of  Judge  Swayne.  In  my  opinion  he  is  thoroughly  qualified  in 
every  particular  to  discharge  the  duties  of  a  circuit  judge.  During  the  last  two  years 
he  has  frequently  occupied  a  position  upon  the  bench  of  the  United  States  circuit 
court  of  appeals  for  this  circuit,  and  is  therefore  eminently  qualified  for  the  position. 

I  heartily  indorse  Judge  Swayne  for  this  position,  as  I  believe  his  appointment  will 
be  a  creditable  one. 

Respectfully,  E.  P.  Axtell. 

[Office  of  William  H.  Harvrick,  attorney  at  law.] 

Jacksonville,  Fla.,  January  31,  1899. 
Hon.  William  McKinley, 

President  of  the  United  States,  Washington,  D.  C. 

Dear  Sir:  Having  ust  learned  that  Hon.  Charles  Swayne,  judge  of  the  district 
court  of  the  United  States  for  the  northern  district  of  Florida,  has  been  suggested  for 
the  circuit  judgeship  of  this  (fifth)  circuit  created  by  recent  act  of  Congress,  I  take 
this  first  opportimity  to  indorse  Judge  Swayne  for  the  position,  feeling  confident  that 
his  appointment  as  circuit  judge  for  the  fifth  circuit  ot  the  United  States  would  give 
a  universal  satisfaction  to  tne  members  of  the  bar  thereof. 

The  past  record  of  Judge  Swayne  must  satisfy  every  impartial  person  that  in  learn- 
ing, judicial  experience,  and  character  he  is  eminently  fitted  to  fill  the  position 
su^ested. 

ISot  only  as  a  member  of  the  bar,  but  as  a  Republican,  deeply  interested  in  all  that 
pertains  to  the  welfare  of  our  party,  I  feel  that  Judge  Swajrne  s  appointment  would  be 
to  the  best  interests  of  and  meet  the  approval  of  the  organization  in  this  section  of  the 
countrv. 

Very  respectfully,  yours,  Wm.  H.  Harwick. 

[TI.  L.  Anderson,  attorney  at  law,  Ocala.  Fla.] 

January  30,  1899. 
The  President,  Washington,  D.  C. 

Sir:  I  take  pleasure  in  recommending  to  you  for  appointment  to  be  judge  of  the 
fifth  circuit  of  the  United  States  the  Hon.  Charles  Swayne,  now  district  judge  for  the 


462  IMPEACHMENT  OF   JUDGE  OHABLES   SWAYNE. 

northern  district  of  Florida.  The  high  character,  learning,  and  judicial  experience  of 
Judge  Swayne  peculiarly  fit  him  to  discharge  the  duties  of  this  high  office,  and  I  feel 
Quite  well  assured  that  the  bar  of  this  State  will  be  glad  of  an  opportunity  to  support 
ue  claims  of  Judge  Swayne  to  this  appointment. 

Respectfully,  H.  L.  Anderson'. 

[Law  offices  of  Coke  &  Coke,  Dallas,  Tex.] 

Jakuakt  31,  1S99. 
Benjamin  C.  Tunison,  Esq.,  Pensaoolay  Fla. 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  the  28th  instant  in  reference  to  the  an- 
didacy  of  Judge  Charles  Swayne  for  the  circuit  judgeship  of  the  fifth  circuit. 

I  regret  extremely  that  I  did  not  hear  from  you  earlier.  Some  four  or  five  days  ago 
a  friend  of  mine  called  on  me  in  behalf  of  Judge  Aleck  Boarman,  of  Louisiana'  and, 
more  in  deference  to  his  request  than  otherwise,  I  wrote  a  letter  to  the  Preeident  in 
behalf  of  Judge  Boarman.  The  letter,  however,  consisted  of  a  plain  statement  that 
Judf^e  Boarman,  while  presiding  in  the  courts  of  the  northern  aistrict  of  Texas^  hsa 
received  the  esteem  of  the  bar  of  this  district,  and  was  regarded  by  the  bar  as  an  upright 
and  intelligent  jud^e.    This  was  in  substance  the  letter. 

If  there  is  anything  I  can  do  to  assist  the  cause  of  Judge  Swayne  without  putting 
myself  in  a  wrong  position  after  writing  this  letter  for  Judge  Boarman,  I  will  take  the 
greatest  pleasure  in  doing  so.  I  would  rather  see  Judge  Swayne  in  the  position  than 
any  man  I  know.  I  entertain  for  him  the  highest  respect.  I  saw  much  of  him  while 
holding  the  courts  in  this  district,  and  not  onlv  conceived  a  friendship  for  him,  but  I 
believe  that  he  is  one  of  the  most  upright  and  honest  men  that  has  ever  presided  m 
the  Federal  courts  in  Texas.  It  would  afford  me  the  greatest  possible  pleasure  to  be 
of  any  assistance  to  him  in  obtaining  this  appointment.  If  there  is  any  way  in  which 
I  can  do  so  without  inconsistency,  it  would  be  a  pleasure  to  do  it.  I  have  no  idea  that 
Judge  Boarman  has  any  sort  of  chance  of  the  appointment,  and  if  he  should  be  elimi- 
nate from  the  contest  I  will  take  pleasure  in  writing  to  the  President  in  Judge  Swayne'a 
behalf  or  doing  anything  else  in  my  power,  for  I  could  write  a  very  complimentary 
letter  without  going  beyond  what  I  believe  to  be  the  truth  and  his  deserts. 
Very  truly,  yours. 

Henry  C.  Coke. 


January  31,  1899. 
Hon.  William  McKinley, 

President  of  the  United  States. 

Sir:  I  take  pleasure  in  supporting  Hon.  Charles  Swayne,  judge  of  the  district  court 
of  the  United  States  for  the  northern  district  of  Florida,  as  the  proper  appointee  of 
yourself  as  the  additional  circuit  judge  of  the  fifth  circuit. 

Judge  Swayne  is  a  ^ntleman  of  unimpeachable  character,  learning,  and  is  peculiarly 
adapted  for  tne  position. 

Respectfully,  Mark  D.  Brainard,  Jr., 

Land  Attorney  for  the  S.  d:  N.  A.  R.  R.  avd  L.  d-  -V.  /?.  R. 


ExHiBrr  GO. 

Pensacola,  Fla.,  February  4 y  1899. 


The  President,  Washington,  D.  C. 

Sir:  I  beg  to  join  with  numerous  members  of  our  profession  in  recommending  to 
your  favorable  consideration  for  appointment  as  judge  of  the  circuit  court  of  the 
United  States,  fifth  circuit.  Judge  Charles  Swayne. 

I  am  satisfied  that  this  appointment  would  meet  with  the  approval  of  the  people  of 

this  circuit. 

Very  respectfully,  A.  C.  Blount,  Jr., 

Judge  Criminal  Court  of  Record,  Escambia  CounUf,  Fla. 


[O.  T.  Lyon  &  Sons,  lumber.] 

Sherman,  Tex.,  Januarys,  1S99. 

His  Excellency  William  McKinley, 

President  of  the  United  States. 

Sir:  We  take  pleasure  in  commending  to  your  notice  for  appointment  as  additional 
judge  of  the  fifth  circuit  the  Hon.  Charles  Swayne,  at  present  Federal  judge  in  Florida. 
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We  have  known  Judge  Swa3rne  both  in  Florida  and  while  sitting  here  (duiiiig  the 
illneflB  of  late  Federal  Judge  Rector),  and  feel  sure  in  saying  that  the  people  of  Texas 
would  be  pleased  to  see  Judge  Swa3me  receive  this  appomtment;  for  his  many  friends 
here  think  that  it  would  be  out  just  recognition  of  his  services  and  talents. 
Very  respectfully, 

O.  T.  Lyon. 
Cecil  A.  Lyon, 
Member  State  Republican  Executive  Committee. 


Pensacola,  Fla.,  February  4,  1899, 
His  Excellency  the  President  of  the  United  States. 

Sir:  Having  been  a  practitioner  at  the  bar  for  a  ^at  number  of  years,  both  in  this 
State  (Florida)  and  in  Alabama,  and  particularly  in  the  United  States  district  court 
for  the  northern  district  of  Florida,  1  take  great  pleasure  in  recommending  Judge 
Charles  Swayne  for  the  position  of  circuit  judge,  recently  provided  for  in  tne  fifth 
circuit. 

Judge  Swayne's  judicial  and  executive  abilities  fit  him  preeminently  for  the  new 
position  suggested,  therefore  I  would  kindly  ask  Your  Excellency  to  consider  his 
application  and  the  letters  of  those  recommending  him  and  make  nis  appointment, 
for  I  voice  the  sentiments  of  the  people  of  this  section  of  the  Union  in  this  respect. 
Yours,  very  respectfully. 

Judge  Jas.  E.  Green. 


[John  C.  Avery,  attorney  and  counselor  at  law,  Pensacola.  Fla.] 

January  31,  1899. 
President  William  McKinlby,  Wa»}dngt(yiiy  D.  C. 

Sib:  Congress  having  passed  an  act  providing  for  an  additional  circuit  judge  in  the 
fifth  circuit,  I  wish  to  reconunend  for  said  position  the  Hon.  Charles  Swayne.  now 
judge  of  the  district  court  of  the  United  States  for  the  northern  district  of  Florida. 

Judge  Swayne  has  filled  the  office  which  he  now  holds  to  the  entire  satisfaction  of 
the  bar  of  this  district,  regardless  of  politics.  He  enjoys  the  confidence  and  good  will 
of  all  who  have  had  business  before  him,  and  hia  promotion  to  a  circuit  judgeship 
would  be  generally  ree^arded  as  a  bestowal  of  honor  upon  one  who  justly  deserves  it 
and  is  thoroughly  qualified  for  the  duties  of  the  place. 

Respectfully,  Jno.  C.  Avery. 


Pensacola,  Fla.,  February  4^  1899, 
His  Excellency  William  McKinley, 

President  of  the  United  StaUe,  Waehington,  D.  C. 

Sir:  Having  known  Judge  Swayne  for  the  last  eight  years  as  a  practicinjg  attorney 
in  the  United  States  court,  I  take  pleasure  in  recommending  him  for  appointment  to 
the  judgeship  of  the  fifth  circuit  of  the  United  States.  I  think  Judge  Swayne  is  well 
qualified  as  a  lawyer  for  the  position,  and  I  am  satisfied  that  the  bar  and  the  people 
will  be  well  pleased  at  his  selection  for  the  place. 
Respectfully, 

C.  H.  Laney,  Attorney  at  Law. 


[Law  offices  Bruce  8.  Weeks,  rooms  1  and  2,  Bank  Building.] 

Eustis,  Fla.,  February  /,  1899, 
The  President,  Waehingion,  D.  C. 

Sir:  I  have  the  honor  of  joining  with  others  of  the  bar  in  suggesting  the  very  especial 
fitness  of  Hon.  Charles  Swayne  for  the  additional  circuit  judge  of  this  (the  fifth)  cir- 
cuit. Judge  Swayne  is  known  to  every  member  of  the  southern  Federal  bar  as  a  man 
above  reproach  and  as  a  jurist  of  preeminent  qualities.  His  deep  learning,  wide 
experience,  and  the  resx>ect  he  commands  strongly  commend  his  especial  fitness  for 
the  position,  and  he  would  doubtless  be  an  honor  to  the  bench  of  the  circuit  court,  as 
he  has  been  to  that  of  the  district. 

Very  respectfully,  Bruce  S.  Weeks. 
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[Law  office  of  Beggs  &  Palmer,  Orlando,  Fhu] 

February  1,  1899. 
His  Excellency  the  Presidbnt  op  the  United  States. 

Sir:  I  take  pleasure  in  indorsing  Hon.  Charles  Swavne,  judge  of  the  northern  dis- 
trict of  Florida,  as  a  gentleman  of  high  personal  standing  and  a  lawyer  of  fine  legal 
attainments,  and  am  sure  that  he  would  fill  the  position  of  circuit  judge  in  a  manner 
acceptable  to  the  members  of  the  bar. 

Yours,  truly,  J.  D.  Begos. 

[Law  office  of  Anthony  Higgins,  834  Market  Street,  Wilmington,  Del.] 

February  8,  1899. 
The  President. 

Sir:  I  beg  to  recommend  the  appointment  of  Hon.  Charles  Swayne  as  United  States 
district  judge  for  the  fifth  judicial  circuit. 

I  was  laii^ly  concerned  in  favor  of  Judge  Swayne  when  appointed  to  the  United 
States  district  bench  by  President  Harrison. 

He  is  a  native  of  this  State  and  countv.  His  father  was  one  of  our  most  estimable 
citizens,  and  a  leading  Republican  in  the  Fremont  days  when  they  were  numbered 
by  onlv  hundreds  in  tlie  State. 

Mr.  Swayne  is  a  man  of  upright  character,  good  heart,  quiet  and  sound  judgment, 
and  of  thorough  learning. 

I  do  not  think  you  would  go  wrong  in  appointing  him  to  this  responsible  position. 
Very  respectfully, 

Anthony  Hiogins. 

Nashville,  Tenn.,  February  9,  1899. 
The  President,  Executive  Mansion, 

Sir:  Through  general  sources  of  information  (the  public  press)  I  learn  there  is  to  be 
an  additional  circuit  judge  appointed  for  the  fifth  circuit,  and  I  desire  to  add  my 
tribute  (like  the  widow's  mite)  to  the  character  and  fitness  of  a  man  in  the  line  of  pro- 
motion, and  seeminJily  the  lo^cal  appointee.  I  first  met  the  Hon.  Charles  Swayne, 
judge  of  the  district  court  of  tne  United  States  for  the  northern  district  of  Florida,  in 
my  official  capacity  as  special  examiner  of  the  United  States  Pension  Office.  I  was 
impressed  with  his  ability  and  firmness  in  exercising  the  functions  of  his  position. 
Subsequently,  I  met  Judge  Swayne  personally,  and  my  admiration  was  increased 
with  the  knowledge  of  his  purity  of  character  and  his  universal  courtesy  and  kindness. 
I  believe  I  voice  the  sentiment  of  all  who  know  him,  friends  or  opponents  alike,  that 
he  ip  eminently  qualified  in  every  particular  to  fill  a  position  where  integrity,  honesty 
of  purpose,  and  le:^l  abilitv  is  absolutely  reauired. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

J.  A.  Davis. 

•■"■^■■■^^^ 

[Law  office  Robbins  &  Graham  Co.] 

Titusvillb,  Fla.,  February  1,  1899. 
His  Excellency  William  McKinley, 

President,  Washington ^  D.  C. 

Dear  Sir:  In  the  matter  of  the  appointment  of  an  additional  circuit  iudge  for  the 
fifth  circuit  we  would  state  that  from  our  personal  knowledge  of  the  Hon.  Charles 
Swayne,  present  district  judge  of  the  northern  district  of  Florida,  he  would,  in  our 
opinion,  be  excellently  fitted  to  discharge  the  duties  of  that  important  office. 
Very  truly,  yours, 

Robbins  &  Gr.\ham. 


[Office  of  Judge  First  Judicial  Circuit,  State  of  Florida.] 

Pensacola,  Fla.,  February  21,  1899. 
Hon.  William  McKinley, 

President y  Washington,  D.  C. 

Sir:  Hon.  Charles  Swayne,  who  is  being  urged  for  appointment  to  the  oflSice  of 
circuit  judge  for  the  fifth  judicial  circuit  of  the  Unitea  States,  is  a  gentleman  ol 
much  ability  and  industrv,  with  10  years*  experience  on  the  Federal  bench,  and 
I  take  gi'^at  pleasure  in  incforsing  him  for  appointment  to  said  office. 
Respectfully, 

£.  G.  Maxwell. 
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[Clark  ^  BoUngor,  attorneys  at  law.] 

Waco,  Tex.,  February  4, 1899, 
His  Excellency  the  President. 

(Through  the  Attorney  Qeneral.) 

Sir:  I  beg  to  commend  to  Your  Excellency  the  appointment  of  Hon.  Charles  S. 
Swa^e,  present  judge  of  the  district  court  of  the  United  State^  for  the  norUiem. 
district  oi  Florida,  for  appointment  as  circuit  judge  of  the  fifth  circuit  created  by 
the  recent  bill  to  that  effect. 

Judge  Swayne  presided  in  this  district  for  two  or  three  terms,  by  allotment  during 
the  incapacity  of  Hon.  John  B.  Rector,  late  jud^e  of  this  district.  His  suavity  and 
learning,  combined  with  his  great  administrative  ability,  commended  him  most 
favorably  to  the  bar  of  the  district,  and  his  lifelong  devotion  to  the  Republican 
party  would,  in  my  judgment,  not  only  justify  his  apx>ointment  to  this  vacancy, 
but  such  appointment  would  be  as  acceptable  to  the  bar  of  the  circuit  as  any  that 
could  be  made  under  present  conditions. 

Respectfully,  Geo.  CiiARK. 


[Law  offioe  of  Sayles  it  Sayles.] 

Abilene,  Tex.,  February  10, 1899. 
The  President,  Washington,  D.  C. 

Sir:  Permit  us  to  suggest  that  Hon.  Charles  Swayne,  judge  of  the  United  States 
district  court  for  the  nortnem  district  of  Florida,  would,  in  our  judgment,  be  a  proper 
appointee  as  the  additional  circuit  judge  of  the  fifth  circuit. 

judge  Swayne  is  a  gentleman  of  culture  and  refinement,  and  has  had  a  wide  and 
varied  experience  as  a  lawyer,  and  is  thoroughly  conversant  with  the  questions  that 
arise  in  litigation  in  the  South.  We  have  tried  cases  before  Judge  Swayne,  and 
this  letter  is  based  upon  our  personal  acquaintance  with  him  and  our  observations 
of  him  while  on  the  bench. 

Respectfully,  Satles  &  Satles. 


Office  of  IJNrrED  States  District  Attorney, 

Southern  District  of  Florida, 
Jacksonville,  Fla.,  February  16, 1899 » 
The  President,  Washington,  D.  C. 

Sir:  It  affords  me  pleasure  to  add  my  testimony  to  that  of  many  members  of  the 
bar  as  to  the  character,  fitness,  and  ability  of  Hon.  Charles  Swayne,  who  is  now 
being  uiged  by  many  of  the  most  prominent  lawyers  for  judge  of  the  fiftii  judicial 
circuit.  As  United  States  attorney  I  have  practiced  before  him  for  years  and  have 
had  better  opportunity,  perhaps,  than  anyone  else  for  observing  his  conduct  and 
measuring  his  ability. 

I  have  no  hesitancy  in  saying  that  he  is  fully  equipped  for  the  position,  and  you 
mav  feel  assured  that  if  he  is  appointed  the  duties  of  the  office  will  be  faithfully 
and  promptly  discharged. 

Respectfully,  J.  N.  Striplino, 

United  States  Attorney. 


Washington,  D.  C,  February  7,  1899. 
The  Presedbnt: 

I  have  the  honor  to  join  in  the  indorsement  of  Hon.  Charles  Swayne  for  appoint- 
ment as  judj^e  of  the  United  States  circuit  court  for  the  circuit  comprising  the  States 
of  Florida,  Geoxgia,  Alabama,  Louisiana,  and  Texas. 

In  my  judgment,  the  appointment  of  Judge  Swayne  to  this  position  would  redound 
to  the  credit  of  the  Federal  judiciary  and  the  administration.  His  experience  and 
his  mental  and  personal  qualifications  are  all  in  line  with  the  duties  of  the  office. 

Asking  your  careful  consideration  of  the  matter,  I  am,  with  great  respect, 

John  E.  Stillhan, 
Late  Chairman  Florida  Republican  State  Committee. 
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[Law  offloeB  of  Ghariee  B.  ParkbllL] 

Pbnsacola,  Fla.,  February  8,  1899. 

Hon.  WiLUAM  McKlNLEY, 

President  of  the  United  States,  Washington,  D.  C. 

Sir:  I  desire  to  add  my  recoinmendation  and  indorsement  of  Hon.  Charles  Swayne, 

United  States  district  judge,  for  the  northern  district  of  Florida,  for  the  appointment 

to  the  office  of  circuit  mdge  for  the  fifth  circuit  as  created  recently  by  act  otConoesa. 

Judge  Swayne  is  fully  quaUfied  to  discharge  the  duties  of  this  office,  and  I  think  bu 

appointment  would  meet  with  favor  of  the  people  of  Pensacola. 

Respectfully, 

C.  B.  Parkhill. 

Pensacola,  Fla.,  Ftbruary  4,  1899. 
His  Excellency  William  McKinley, 

President  of  the  United  States,  Washington,  D.  C. 

Sir:  I  take  great  pleasure  in  recommending  for  appointment  to  the  poffltion  of  cir- 
cuit judge  for  the  fifth  circuit  of  the  United  States  Hon.  Charles  Swayne,  the  preaent 
judge  of  the  district  court  for  the  northern  district  of  Florida.  I  r^ra  Judge  Swape 
as  being  thoroughly  competent  and  Qualified  for  said  position,  having  piacticed  beioie 
him  and  knowing  him  as  I  do,  think  his  appointment  will  be  sati^ctory  to  all  who 
Jhave  come  in  contact  with  him. 

Be^pectfuUy,  C.  M.  Jones, 

Attorney  at  lau. 

Over  and  over  again,  during  the  progress  of  this  trial,  Judge  Pardee 
has  been  cited  as  an  eminent  authority  who  sat  in  judgmeat  upon  the 
findings  of  this  judge.  All  of  the  appeals  that  went  up  from  the  de- 
cisions of  Jud^e  Swayne  went  to  the  tribunal  over  which  Judge 
Pardee  presided.  All  the  assignments  that  were  made  to  him,  cover- 
ing a  long  and  laborious  career  as  a  judge,  were  made  by  Judge  Par- 
dee, and  now,  Mr.  Speaker,  I  am  going  to  adopt  as  a  part  of  my  address 
on  this  occasion  a  letter  which  I  received  from  Judge  Pardee,  dated 
on  the  24th  day  of  March,  and  received  one  day  later,  which  I  shall 
ask  the  Clerk  to  read,  so  that  the  entire  House  may  hear  the  testimony 
of  the  gentlemen  who  has  been  so  often  invoked  by  the  gentleman 
from  Pennsylvania  [Mr.  Palmer]. 

The  Clerk  read  as  follows: 

[PenooAl  and  oonfidentUl.] 

United  States  Circuit  Court  of  Appeals,  Fifth  Circuit. 

New  Orleans,  La.,  March  24,  1904. 
Hon.  Charles  Grosvenos, 

House  of  Representatives,  Washington,  D,  C. 

Dear  Sir:  I  feel  called  U>  write  you  a  personal  letter  in  resard  to  the  proceedings 
now  pending  in  the  House  looking  to  the  impeachment  of  Judge  Charles  Swayne.  oi 
the  northern  district  of  Florida.  I  was  very  much  surprised  to  learn  throujrii  the  papen 
that  the  Judiciary  Committee  of  the  House  had  voted,  six  Democrats  and  two  Repub- 
licans, to  present  articles  of  impeachment  against  Judge  Swayne.  As  I  have  known 
Judge  Swayne  personally,  and  nave  known  many  of  the  court  proceedings  in  his  dis- 
trict since  he  was  appointed  judge,  I  want  to  present  my  view  of  his  case  to  yon. 
Judge  Swayne,  bom  in  Delaware,  settled  in  Florida  about  1880,  and  entered  upon  the 
practice  of  the  law.  On  the  death  of  Judge  Settle  there  was  a  protracted  contest  for 
the  apiK)intment  of  his  successor,  which  resulted  in  throwing  over  all  the  more  pn^oii- 
nent  candidates  and  the  selection  of  Judge  Swayne.  This  was  in  the  early  daj's  of  the 
Harrison  administration  and  following  an  election  in  Florida  in  which  it  was  geneimlly 
reported  and  currently  believed  there  had  been  the  grossest  sort  of  election  frauds 
perpetrated  against  the  Republicans. 

The  first  time  I  met  Judge  Swayne  after  his  appointment  he  told  me  that  the  Presi- 
dent  and  the  Attorney  General  were  very  much  concerned  to  have  the  lawi?  of  the 
United  States  vindicated  in  the  State  of  Florida,  and  that  the  parties  who  were  chaiged 
^ith  committing  the  election  outrages  should  be  prosecuted,  and  particularly  that  the 
Attorney  General  had  impressed  upon  him  the  great  importance  of  providing  ewiy 
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terms  of  court  with  a  view  that  thoee  cases  could  be  taken  up.  Immediately  following 
this,  a  great  many  prosecutions  were  instituted,  indictments  found,  etc.,  to  bring  about 
the  trial  and  conviction  of  parties  charged  with  violating  the  election  laws.  The 
election  frauds  had  been  so  numerous  ana  so  many  people  were  involved  therein  that 
theee  prosecutions  engendered  an  intense  feeling  against  the  judge  and  all  the  officers 
of  the  court;  particularly  was  the  judge  singled  out  as  the  prime  mover.  The  feeling 
was  so  intense  that  I  know  from  information  received  at  the  time  that  Judge  Swayne's 
friends  regarded  it  as  extremely  hazardous  for  him  to  travel  about  his  district.  On  one 
occasion  on  which  I  went  to  rensacola  to  sit  in  the  circuit  coiu't  I  found  that  Judge 
Swayne  had  not  arrived  on  time,  but  through  the  ageiK^y  of  his  friends  had  traveled  up 
through  Georgia  in  a  roundabout  course  to  come  to  Pensacola  to  avoid  traveling  on  the 
direct  road,  where  it  was  feared  he  would  be  insulted,  if  not  worse  treated .  Anyhow,  the 
matter  resulted  in  Judge  Swayne  from  that  time  on  being  persona  non  grata  with  the 
Democrats  in  Florida;  and  I  think  that  those  political  troubles,  accompanied  by  a 
certain  lack  of  tact  in  dealing  with  hostile  lawyers,  is  the  true  cause  of  Juofe  Swayne's 
present  difficulties.  Following  this  unpopularity,  Judge  Swayne's  district  was 
changed,  largely  for  the  purpose  of  punishing  him.  The  cluinge  of  the  district  resulted 
in  his  being,  at  it  were,  legislated  out  of  his  district.  He  had  established  a  residence 
in  St.  Augustine  and  was  tnere  living  with  his  family,  consisting  of  a  wife  and  four  or 
five  children.  After  his  district  was  changed,  in  order  to  comply  with  the  alleged 
spirit  of  section  551  of  the  Revised  Statutes,  it  became  necessary  for  him  to  dispose  of 
ms  residence  in  St.  Augustine  and  acquire  and  move  to  a  residence  in  the  western  part 
of  the  State.  In  this  respect,  I  am  informed  that  he  at  once  declared  a  residence  and 
domicile  in  the  western  part  of  the  State  and  followed  that  up  with  more  or  less  activity 
by  acquiring  a  house  and  other  things,  all  taking  four  or  five  years.  I  understand  that 
nonresidence  in  the  district,  as  changed  by  law,  is  the  main  ground  of  his  proposed 
impeachment.    Section  551  reads  as  k)1]owb: 

A  district  judge  shall  be  appointed  for  each  district,  except  in  the  cases  hereinafter 
provided.  Every  such  judge  snail  reside  in  the  district  for  wnich  he  is  appointed,  and 
for  offending  acainst  this  provision  shall  be  deemed  g[uilty  of  a  high  misdemeanor.' ' 

There  is  no  doubt  Judge  Swayne  resided  in  the  district  for  which  ne  was  appointed, 
and  under  the  circumstances  I  think  it  would  be  an  extraordinary  hardship  on  Judge 
Swayne  to  hold  him  to  a  very  rapid  compliance  with  the  alleged  spirit  of  section  551  by 
removing  his  residence,  when  Congress  saw  fit,  as  a  matter  of  punisnment,  to  change  the 
liniits  of  the  district  for  which  he  was  appointed.  Exactly  what  proof  he  will  be  able 
to  make  upon  this  line  I  am  not  fully  advised,  but  being  satisfied  as  I  am  that  the 
original  motive  of  the  prosecution  is  based  on  political  grounds,  and  that  his  district 
limits  were  changed  to  his  prejudice,  I  do  not  think  that  a  Republican  House  should 
vote  impeachment  against  nim.  About  the  time  also  that  the  district  was  changed 
a  partisan  legislature  in  the  State  of  Florida  passed  resolutions  calling  for  Judge 
Swayne's  impeachment  on  the  ground  of  absence  from  his  district,  incompetence,  and 
partisanship.  It  is  practically  these  resolutions,  passed  about  10  years  ago,  that  now 
reenacted  by  the  legislature  of  the  State  of  Florida  are,  as  I  understand,  considered 
as  evidence  against  Judge  Swayne  by  the  House  committee. 

When  Judge  Swayne's  district  was  changed  it  left  him  only  the  business  at  Pensacola 
and  Tallahassee;  it  was  very  little  and  gave  him  a  good  deal  of  spare  time,  resulting  in 
his  beingcalled  to  other  parts  of  the  circuit  more  frequently,  perhaps,  than  any  other 
judge.  During  ever>'^  business  season  Judge  Swayne  has  been  called  to  hold  court  in 
other  parts  of  the  circuit,  Alabama^  Louisiana,  Texas,  and  in  the  circuit  court  of  appeals 
and  the  performance  of  this  duty,  m  accordance  with  the  laws  of  the  United  States,  has 
resulted  in  his  being  a  good  deal  absent  from  his  district,  and  much  of  the  absence 
coniplained  of  by  the  loi^islature  of  the  vState  and  by  interested  parties  can  be  explained 
on  this  ground.  The  difficulties  resulting  from  the  trial  and  conviction  of  one  O'Neal, 
who  was  charged  with  contempt  of  court  for  having  assaulted  and  dangerously  wounded 
a  trustee  in  bankruptcy  (see  O'Neal  r.  U.  S.,  190  U.  S.,  36),  intensified  feeling  against 
Judge  Swayne,  and  at  the  time  great  complaint  was  made  that  Judge  Swayne  was  out  of 
his  aistrict,  while  then  he  was  holding  court  in  Texas  on  my  designation  at  the  sugges- 
tion of  the  Attorney  General,  and  was  engaged  in  trying  some  very  important  national- 
bank  cases  in  which  the  local  judge  was  recused. 

I  have  been  thrown  a  good  deal  with  Judge  Swayne  in  the  trial  of  cases,  and  I  think 
the  chaige  of  incompetency  is  an  outrage.  He  has  a  good  legal  mind  and  is  instructed 
in  law,  and  I  am  sati««fied  he  is  fully  as  competent  as  the  average  United  States  judge. 
One  particular  charge  I  noticed  made  against  him  is  that  in  nearly  all  appeals 
from  nis  decisions  to  the  circuit  court  of  appeals  he  has  been  reversed — only  affirmed  in 
about  25  per  cent.  I  have  had  some  examination  made  of  the  records  of  this  court  of 
appeals,  and  I  find  that  out  of  68  cases  appealed  from  Judge  Swayne's  decisions  28 
were  reversed  and  the  balance  affirmed — in  other  words,  about  41  per  cent  of  reversals. 
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ConBidering  that  only  involved  and  difficult  cases  are  as  a  rule  carried  up  on  error  or  by 
appeal,  this  showing  should  be  very  satisfactory  to  Judge  Swavne  and  his  friendfi. 
^ut  such  a  test  is  wholly  fictitious,  for  only  difficult  and  involved  cases  are  appeded, 
and  they  constitute  only  a  small  percentc^^e  of  the  decisions  actually  rendered  by  a 
jud^e  of  a  court  of  first  instance. 

I  have  written  this  long  letter  because  I  really  feel  that  without  the  political  preju- 
dices against  Judge  Swayne  there  would  be  no  impeachment,  and  that  in  justice  to  a 
southern  judge  who  was  a  Republican  before  he  was  appointed,  and  who  was  appointed 
because  he  was  a  Republican,  as  there  are  no  Republican  Congressmen  from  the  South, 
some  of  the  northern  brethren  ouf^ht  to  look  carefully  into  the  case  and  be  sure  that  an 
impeachment  ought  to  be  voted  before  puttine  a  judge  to  the  disgrace  of  an  impeach- 
ment, consequent  expenses,  trial,  ana  tribulation  to  himself  and  family  resulting 
therefrom. 

You  are  the  only  Congressman  that  I  know  well  enough  to  write  this  letter  to.  I 
hope  under  the  many  pressing  duties  and  engagements  which  you  have  you  will  find 
time  to  look  into  the  real  merits,  if  there  are  any,  in  Judge  Swayne's  case. 

With  continued  best  wishes, 

Very  truly,  yours,  Don  A.  Pardee. 

Mr.  CocKBAN  of  New  York.  Mr.  Speaker,  will  the  gentleman  from 
Ohio  permit  a  question  in  relation  to  that  letter  which  has  just  beeo 
read? 

The  Speaker.  Will  the  gentleman  yield  ? 

Mr.  Grosvenor.  Yes. 

Mr.  CocKRAN  of  New  York.  Was  that  letter  written  with  the 
knowledge  by  the  author  it  would  be  read  here;  had  the  writer  of  that 
letter  sanctioned  its  reading  here  ? 

Mr.  Grosvenor.  The  gentleman  from  New  York  ought  to  wait 
until  the  episode  is  closed  before  he  comes  with  a  criticism. 

Mr.  CocKRAN  of  New  York.  I  do  not  criticize;  I  merely  ask  for 
the  fact. 

Mr.  Grosvenor.  Mr.  Speaker,  it  will  be  seen  that  the  letter  was 
addressed  to  me  as  a  confidential  communication  in  last  Mardt 
Knowing  Judge  Pardee  as  well  as  I  did ;  knowing  him  as  a  splendid 
soldier  and  a  faithful,  true  man,  as  he  was  and  has  often  been  described 
here,  I  did  not  believe  that  he  would  hesitate  to  permit  me  under  the 
extreme  circumstances  surrounding  us  here  to  maice  public  use  of  that 
letter,  but  I  did  not  feel  authorized  to  do  it,  and  I  may  say  to  the 
gentleman  from  New  York  that  he  will  never  have  occasion' to  cate- 
chize me  upon  a  question  of  good  faith  in  the  matter  of  correspond- 
ence  

Mr.  CocKRAN  of  New  York.  I  hope  the  gentleman  will  not  think 
for  a  moment  that  I  am  in  the  slightest  degree  criticizing.  I  merdT 
wanted  the  House  to  know  whetiier  the  letter  was  intended  to  be 
publicly  read  or  was  private  correspondence.  I  knew^  that  what- 
ever the  gentleman  gave  would  be  given  with  a  high  spirit  o( 
chivalry 

Mr.  Grosvenor.  I  thank  the  gentleman  very  much.  I  thought 
♦i»o  gentleman  reflected  a  criticism  wliich  under  the  circumstances 
would  have  been  a  just  one. 

Mr.  CocKRAN  of  New  York.  No;  not  on  the  gentleman. 

Mr.  Grosvenor.  I  sent  on  last  Friday  a  telegram,  which  I  will 
read  in  full: 

January  13,  1905. 
Hon.  Don  A.  Pardee,  Neiv  Orleans,  La.: 

Will  you  consent  that  I  make  public  your  letter  to  me  about  Swayne 's  case?   Very 
desirous  to  do  so.    Answer. 

C.  H.  Grosvbxob. 
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Very  shortly,  the  same  evening,  I  received  this  answer: 

New  Orlbanb,  January  IS^  1906. 

Have  no  copy  at  hand.  Remember  only  general  purport.  Use  your  discretion  in 
my  behalf  ana  I  will  be  satisfied. 

DoK  A.  Pardee. 

I  hope  that  satisfies  the  gentleman  from  New  York  and  everybody 
else  who  feels  that  I  ought  not  to  have  made  pubhc  that  letter. 

Mr.  CooKBAN  of  New  York.  I  beg  the  gentleman  will  not  for  a 
moment  think  that  I  in  any  way  questioned  his  conduct.  All  I 
desired  was  to  get  the  actual  facts  hefore  the  House. 

Mr.  Grosvenor.  In  this  connection  I  wish  to  deflect  for  a  moment. 
If  I  got  the  trend  of  the  gentleman  from  Alabama  [Mr.  Clayton]  in 
his  speech  yesterday,  he  said  that  the  Davis  and  Belden  cases  could 
not  be  reviewed  by  the  court  above,  and  therefore  a  tyranny  and  an 
outrage  was  manifested  by  the  refusal  of  the  judge  to  treat  these  dis- 
tinguished shysters  properly  and  was  putting  a  final  judgment  upon 
them  when  they  could  have  no  review. 

Now  I  will  read  to  the  gentleman  a  telegram  that  came  to  me  vol- 
untarily from  one  of  the  best  judges  in  the  United  States,  and  I  hope 
that  he  will  make  correction  in  the  Record.  I  see  his  speech  has  not 
appeared,  or  I  should  have  been  able  to  quote  him  exactly.  If  I  am 
njgnt  and  he  was  wrong,  I  hope  he  will,  m  behalf  of  maintaining  the 
high  character  of  the  bar,  correct  his  mistake.  The  following  is  the 
telegram  to  which  I  refer: 

Since  your  wire  I  feel  bound  to  say  judgment  for  contempt  against  Davis,  Bejden, 
and  O'Neal  were  reviewable  in  the  circuit  court  of  appeals  by  proper  writ.  See  cases 
decided  at  the  last  term  of  the  Supreme  Court. 

Don  A.  Pardee. 

Nobody  undertook  to  review  them  that  way,  and  they  come  here 
and  whine,  and  a  great  lawyer  with  an  enormous  amount  of  force  as 
an  orator  tells  this  unsuspecting  and  innocent  body  of  gentlemen 
there  was  no  relief  for  these  men,  and  that  they  could  not  have  tested 
whether  or  not  Judge  Swayne  made  a  proper  disposition  of  those 
Cfuses  and  had  to  submit  to  the  tyranny. 

Now,  I  desire  in  this  connection  to  refer  to  some  of  the  indications 
of  the  very  curious  character,  that  I  think  will  strike  any  lawyer, 
in  the  progress  of  the  taking  of  this  testimony. 

A  Member.  Can  you  conveniently  recite  those  cases  referred  to  ? 

Mr.  Grosvenor.  I  can;  yes,  sir.  Judge  Swayne  is  attacked  on  this 
floor  for  not  having  dignity  enough,  for  not  bemg  fluent  enough,  and 
because  he  did  not  explain  sufficiently.  He  stood  as  silent  as  a  sheep 
*  'is  dumb  before  her  shearer,''  and  he  opened  not  his  mouth.  I  desire 
to  read  the  sort  of  a  chance  he  had  to  open  his  mouth  in  the  presence  of 
one  of  his  shearers.  Judge  Swayne  was  charged  with  using  abusive 
lan^age,  for  stating  that  he  would  not  believe  a  man  imder  oath  in 
connection  with  the  Hoskins  case,  and  it  is  said  that  Judge  Swayne 
never  made  any  explanation  of  that.  Now,  let  us  see  what  sort  of  a 
chance  he  had.  On  page  593  of  the  hearing  is  a  question  put  to  him 
by  the  distinguished  prosecuting  attorney,  as  follows : 

Q.  You  did  sav  that  you  would  not  believe  your  brother  if  he  swore  to  the  Btor\'  of 
the  books? — ^A.  t  have  heard  that  story  so  often  that  I  will  not  testify  that  I  saiH  it 
or  I  will  not  testify  that  I  did  not  say  it.  I  can  testify  as  to  what  my  impression  was 
at  that  time. 

Q.   I  do  not  want  your  impression,  but  T  want  your  language. 


470  IMPEACHMENT  OF  JUDGE  CHABLES  SWAYNE. 

Mr.  Butler  of  Pennsylvania.  Who  said  that  ? 

Mr.  Grosvenor.  The  prosecuting  attorney,  Liddon.    Then  follows: 

A.  I  will  not  undertake  to  swear  to-day  whether  I  said  that  or  not. 

Q.  You  did  say  emphatically  that  you  would  not  permit  parol  testimony  about  the 
books? — A.  At  that  time. 

Q.  Did  you  limit  your  statement  that  you  would  not  hear  it  at  that  time,  and  ghe 
any  indication  that  you  might  hear  it  thereafter? — A.  I  can  not  recall  what  intimation 
I  gave. 

So  he  undertook  to  tell  what  his  impression  was,  and  he  was  simply 
choked  oflF  by  the  action  of  a  single  member  of  a  subcommittee, 
acting  doubtless  for  himsejf  and  the  others. 

Let  me  show  you  how  this  record  appears  to  an  average  citiz^ 
who  is  not  a  lawyer,  if  you  please.  Great  stress  has.  been  laid  upon  a 
letter  that  was  forced  into  tnis  record  and  makes  its  appearance  nere, 
signed  by  one  Boone,  whoever  he  may  be  and  whatever  figure  he  may 
cut.  mien  the  letter  was  produced,  a  member  of  the  committee 
[Mr.  Palmer]  put  the  document  in  the  face  of  Tunison  and  said: 

Q.  Do  you  admit  the  signature  of  6oone? 

A  letter  was  sought  to  be  put  in  evidence  written  by  Boone  to 
Tunison  to  establisn  a  conspiracy  between  Tunison  and  Boone  and 
Swayne.  Now,  then,  there  is  the  fundamental  proposition,  gentle- 
men, and  some  of  you  are  lawyers — all  of  you  are  men  of  common 
sense.  I  only  rea,d  this  to  get  at  a  characterization,  a  fair  illumina- 
tion, of  every  step  that  has  been  taken  in  this  prosecution.  This 
question  was  put  to  Tunison,  who  is  said  to  have  been  the  writer  of 
tnis  letter: 

Q.  Do  you  admit  the  signature  of  Boone? — A.  No;  I  do  not  admit  the  signature  of 
Boone. 

Mr.  Maesh.  Who  says  that  ? 

Mr.  LrTTLBriELD.  Tunison,  representing  the  respondent. 

Mr.  Grosvenor.  Then  Mr.  Palmer  said : 

We  will  accept  the  letter. 

You  might  as  well  have  brought  the  picture  from  one  of  the  dead 
walls  of  Washington  advertising  Johnny  Dewar's  Scotch  whisky. 
'^We  will  accept  the  letter.'^  They  were  foiled  in  the  attempt  to 
prove  its  authenticity. 

Judge  Clayton  was  not  quite  satisfied  with  that  sort  of  acceptance. 
I  will  read: 

Judge  Clayton: 
Q.  Can  you  tell  how  you  came  in  posseasion  of  that  letter? 

Now,  this  is  the  fellow  who  received  the  letter,  or  who  is  said  to  be 
one  of  the  coconspirators  by  whom  they  are  trying  to  prove  the 
authenticity  of  this  letter.     This  question  was  put  to  Judge  Liddon. 

A.  I  will  state  that  I  do  not  know  that  it  was  ever  in  the  poaBeseion  of  Mr.  Tuniam. 

Now,  would  not  that  have  put  an  end  ordinarily  to  a  pursuing  of 
that  hne  of  consideration?  Here  was  a  lawyer  representing  the 
prosecution.  It  purported  to  be  a  letter  written  by  a  coconspirator 
and  delivered  to  a  coconspirator.  Failing  to  prove  that  it  had  ever 
been  received  by  the  coconspirator,  or  wntten  by  the  coconspirator, 
they  accept  the  letter  first,  and  then  Judge  Liddon  says  he  aoes  not 
Imow  that  it  was  ever  in  the  hands  of  Tunison. 
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Mr.  Crumpaokeb.  If  the  gentleman  will  aUow  me  to  interrtq>t 
him,  is  that  letter  copied  into  the  original  report  of  the  committee  ? 

Mr,  LiTTLEFIBLD.    les. 

Mr.  Grosvenob.  This  letter  is  one  of  the  buttresses,  one  of  the 
abutments,  one  of  the  eternal  principles  to  save  the  judiciary  of  the 
United  States  from  scandal,  in  the  language  of  the  gentleman  from 
Massachusetts  PVfr.  Powers]. 

Mr.  GiLLETT.  I  object  to  the  receiving  of  it.  Counael  says  he  does  not  claim  that 
Tunison  ever  received  it.  I  object  to  receiving  of  matters  of  that  kind  in  eviden(^. 
It  would  not  be  received  as  evidence  in  any  court  in  the  world,  and  I  want  to  go  on 
record  as  objecting  to  it. 

Now,  here  is  the  judicial  opinion  rendered  by  which  that  letter 
became  a  formidable  weapon  in  the  hands  of  the  prosecution — a 
formidable  piece  of  evidence.  Here  is  the  judicial  opinion.  If  you 
can  find  in  all  the  history  of  the  case  that  Judge  Swayne  erer  looked 
at  that  letter  I  will  Tote  for  impeachment. 

A  Membeb.  On  what  page  is  that  ? 

Mr.  Gbosyenob.  On  page  153. 

Judge  Palmer.  As  I  understand  it.  this  Boone  attempted  to  oppress  this  man 
Hoskins,  as  a  bankrupt  in  Judge  Swayne's  court,  and  Judge  Swayne  would  not  permit 
any  proof  of  his  solvency;  said  he  would  not  believe  his  own  brother;  would  not  allow 
any  trial  of  Hoskins  as  to  his  solvency.    We  admit  this  Boone  letter. 

I  wanted  to  find  out  now,  and  Mr.  Qillett  wanted  to  see  whether 
Judge  Swayne  ought  to  be  assailed  even  if  this  halfway  proposition 
was  sustainable. 

Mr.  GiLLETT  asked: 

Was  it  ever  seen  by  Judge  SAvayne?    I  object  to  it. 

Letter  from  Boone  to  Tunison  &  Loftin  marked  Exhibit . 


[xVt  this  time  the  letter  had  not  been  given  to  the  stenographer.] 

Grod  knows  where  that  letter  came  from;  I  do  not  know  anything 
about  it.  Now,  from  an  absurd  performance  of  that  kind  we  can 
obtain  very  httle  knowledge  of  its  whereabouts. 

Now,  that  is  the  evidence  with  which  this  prosecution  is  but- 
tressed. A  conspiracy  is  alleged  between  Tunison,  said  to  be  a 
special  favorite  of  Swayne,  and  Boone,  who  conspires  with  Tunison 
to  do  some  act.  I  do  not  know  what  it  was,  and  I  do  not  care  whal^ 
it  was. 

[Here  the  hammer  fell.] 

The  Sfeaejsb.  The  time  of  the  gentleman  has  expired. 

Mr.  GiLLETT  of  California.  I  yield  16  minutes  more  to  the  gentle- 
man from  Ohio. 

The  Speakeb.  The  gentleman  is  recognized  for  16  minutes  more* 

ifr.  Obosvenob.  But  when  it  is  traced  around,  first,  the  writing 
of  the  letter  is  not  proved;  second,  the  delivery  of  the  letter  is  abso- 
lutely negatived;  and  thirdly,  it  is  shown  in  the  record  that  Swayne 
never  heard  of  the  letter.  That  is  the  basis,  I  say,  upon  whicn  a 
united  vote  of  one  side  of  this  House  wiU  probably  be  given  to  impeach 
a  United  States  judge  for  having  conspu*ed  to  prosecute  somebody 
by  the  name  of  Hoskins. 

Now,  I  have  got  very  little  to  say  about  these  other  matters  of 
impeachment.  I  have  CTown  up,  in  a  de^e,  with  all  this  case.  I 
was  a  member  of  this  House  wnen  this  district  was  cut  in  two.  I 
know  it  was  a  matter  of  general  notoriety  that  there  was  no  possible 
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necessity  for  the  additional  judge;  that  it  was  done  for  the  purpose 
of  injuriously  affecting  Judge  bwayne;  and  that  it  did  injuriously 
affect  him  is  instanced  by  the  question  now  being  raised  here,  whether 
he  resided  there  or  not.  The  statement  made  by  Judge  Pardee 
explains  all  that  question.  When  that  bill  was  passed,  it  undertook 
to  drive  him  out  of  the  district  to  which  he  had  been  appoint'ed,  and 
in  which  it  is  admitted  he  had  been  located.  When  the  bill  was 
passed,  another  judge  entered  into  that  end  of  the  district  and  Judge 
Swayne  had  a  good  deal  of  trouble  in  gettiug  a  domicile.  No  doubt 
he  had  sacrificed  the  property  that  he  had  Uved  in.  No  doubt  he 
was  refused  acconmiodation  in  Pensacola;  and  the  Colorado  case, 
brought  into  this  matter  by  the  distinguished  gentleman  from  Maine, 
absolutely  states  the  law  in  the  case  as  clearly  and  distinctly  as  it  is 
possible  that  it  should  be  stated  ^  in  which  the  judge  sa3^  that  he  had 
resided  in  the  district  for  which  he  was  appointed,  and  complied 
absolutely  with  the  section  of  the  statute  under  which  this  prosecu- 
tion is  brought. 

Now,  I  have  but  one  little  word  to  say  about  a  very  small  matter. 
When  I  spend  a  great  deal  of  time  trying  to  impeach  a  judge  of  the 
United  States  court  because  he  has  accepted  $2.50  or  S3  worth  of 
victuals  of  an  imknown  character,  of  an  unknown  value,  I  will  turn 
that  prosecution  absolutely  over  to  the  gentleman  from  Pennsylvania 
[Air.  Palmer]  and  the  gentleman  from  jiUabama  [Mr.  Claytonl.  Look 
at  the  magnitude  of  it,  gentlemen;  look  at  the  size  of  this  transaction. 
Judge  Swayne  was  up  here  some  place  in  the  State  of  New  Jersey, 
and  the  receiver  of  that  railroad  in  Florida,  in  the  dead  of  summer, 
wanted  him  in  Florida  for  some  purpose,  and  sent  after  him,  and 
probably  fed  bim  on  the  way  down.  Now,  I  want  to  point  out  to 
the  gentlemen  on  the  other  side  one  of  the  strong  pomts  of  their 
case.  They  say  it  was  not  a  matter  of  very  much  importance.  1 
understand  some  of  the  gentlemen  on  the  other  side  are  absolutehr 
shocked  at  the  idea  that  such  a  thing  would  be  insisted  upon  as  the 
impeachment  of  a  judge  for  a  matter  of  that  character.  But  they 
say  this  judge  approved  the  accounts  of  the  receiver,  and  that  he  put 
into  those  accounts  the  bread  and  butter,  and  beer,  pretzels,  and 
sauerkraut.  Point  me,  gentlemen  of  the  prosecution,  to  the  place 
in  that  record  where  there  is  any  evidence  that  the  receiver  ev& 
charged  for  it  or  that  the  judge  ever  approved  an  account  that 
covered  it,  and  I  will  vote  for  this  impeachment.  The  whole  thing 
is  a  mere  piece  of  assertion  that  has  not  a  shadow  of  foundation  in 
the  record.  Why,  they  say  presumably  the  receiver  changed  for  that 
bread  and  butter  and  presumably  Swayne  approved  it.  ^A-esumablv, 
gentlemen,  he  did  not  charge  a  cent  for  it,  and  presumably  he  did 
not  approve  it,  for  he  did  not  know  anything  about  it.  Now,  there 
is  not  a  shadow  of  evidence.  Search  tnat  record  and  find  it  if  you 
can.  You  will  find  that  the  naked  fact  remains  that  the  judge  was 
up  here  where  he  had  a  right  to  be  and  he  was  wanted  down  there 
by  the  receiver  of  that  railroad,  who  sent  for  him,  and  all  else  is  left 
to  the  imagination  of  the  prosecuting  attorneys. 

So  much  for  that.  Now,  as  to  the  $10  a  day  matter,  I  want  to  saV 
that  the  gentleman  from  Iowa  [Mr.  Lacey]  dia  not  leave  a  button  on 
the  coat  of  anybody  who  talks  about  that  ten-doUar  transaction.  I 
do  not  want  to  go  into  any  reminiscences,  and  I  do  not  want  to  talk 
about  what  the  judges  of  the  courts  of  the  United  States  have  done. 
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The  gentleman  from  Pennsylvania  [Mr.  Palmer]  stood  up  here  the 
other  day  and  said  that  there  was  not  a  shadow  of  evidence  that  any 
of  the  judges  had  decided  that  they  had  a  right  to  this  $10  a  day. 
And  yet  the  gentleman  made  statement  after  statement  on  matters 
that  came  to  his  knowledge,  and  then  said  there  was  no  proof  in  the 
record.  Why  was  not  that  proof  in  the  record  ?  Why  were  not  the 
reasons  and  grounds  upon  which  Judge  Swayne  took  that  $10  put 
into  the  record 'il  Why  not?  I  say  tnat  if  a  convict  stood  in  the 
presence  of  a  court,  any  civilized  court  on  earth  that  understood  the 
nrst  principles  of  the  law  of  this  country,  with  a  record  such  as  was 
made  upon  that  question  in  this  record,  he  woiild  get  a  new  trial  as 
quickly  as  the  juclgment  of  the  court  could  grant  it  to  him. 

Gentlemen,  what  is  the  gravamen  of  this  offense  of  Judge  Swayne  ? 
What  is  it  ?  It  is  the  scienter.  It  is  that  he  knowingingly,  corruptly, 
and  unlawfully  took  mone^  that  was  not  coming  to  hmi.  You  can 
not  make  a  technical  violation  of  a  law  and  pumsn  a  judge  for  it  any 
more  than  you  can  punish  a  Member  of  Congress  for  it.  Would  not 
a  Member  of  Congress  feel  rather  cheap  if  somebody  should  want  to 
impeach  him  for  having  drawn  $22.50  as  his  allowance  of  mileage 
when  in  fact  he  had  not  paid  out  a  cent  of  it  ?  Well  might  the  gentle- 
man who  spoke  the  other  day  say,  Let  him  that  is  without  fault 
among  you  cast  the  first  stone. 

But  let  us  see  now.  This  judge  is  charged  with  the  wicked,  the 
criminal,  the  highly  criminal  charge  of  having  purloined  money  out 
of  the  Treasury  of  the  United  States.  He  is  called  upon  to  account 
for  why  he  dia  it,  and  he  makes  the  attempt,  and  here  is  the  answer 
he  got: 

Mr.  LiDDEN.  We  offer  that  paper  which  has  just  been  read,  Exhibits  B  and  0. 
I  do  not  know  what  they  were. 

By  Mr.  HiaoiNs: 

Q.  The  accounts  of  all  the  judges  pass  through  your  division  of  the  United  States 
Tr^ury  Department? — A.  Yes,  sir. 

Q.  And  as  chief  of  that  division  you  have  supervision,  and  it  is  your  duty  to  inspect 
all  of  them? — A.  Yes,  sir. 

Q.  I  observe  here  that  the  charge  as  certified  by  Judge  Swayne  for  any  jjarticular 
number  of  days  seems  to  be  at  the  rata  uf  |]0  a  day. — A.  Yes,  sir. 

Q.  Is  that  usual? 

Mr.  Palmer — 

Now,  they  had  reached  the  point  of  time  when  Judge  Swayne  could 
have  said,  first,  I  construe  the  law  of  my  country  as  giving  me  that 
$10  a  day;  second,  every  department  of  this  Government  from  the 
day  of  the  passage  of  this  act  has  given  a  united,  a  unanimous,  con- 
secutive, and  sustained  construction  of  that  statute.  Furthermore, 
the  House  of  Representatives,  and  ultimately  the  Senate  of  the  United 
States,  after  having  agreed  upon  this  law,  put  their  own  construction 
up  >n  it  and  I  want  to  offer  evidence  of  it.     And  then  he  might  have 

fone  forward  and  said  64^  per  cent  of  the  judges  of  the  United  States 
ave  put  this  construction  upon  this  statute,  and  I  have  joined  in 
that  construction;  and,  gontlemen  of  the  committee,  before  you 
charge  me  with  a  crime,  let  mo  tell  to  my  triers  that  I  have  acted 
upon  the  construction  given  during  all  the  period  of  time,  yea,  from 
the  time  it  was  enacted  and  before  it  was  enacted,  given  in  tlie  con- 
troversy between  the  two  sides  of  the  House. 
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"But/'  says  the  gentleman  from  Pennsylvania  [Mr.  Palmar],  *'I 
don't  think  that  of  any  consequence."  A  man  charged  with  taking 
money  undertakes  to  explain  it;  undertakes  to  prove,  as  the  Supreme 
Court  says,  what  was.aosolutely  conclusive  answer  to  the  whole  of 
it,  and  a  single  member  of  the  subcommittee  says:  "I  don't  think 
that  amounts  to  anything;  get  out."     [Applause.] 

Mr.  Palmer.  Will  the  gentleman  allow  me  to  interrogate  himt 

Mr.  Grosvenor.  Yes. 

Mr.  Palmer.  Is  the  gentleman  aware  that  the  entire  Judictaiy 
Committee,  including  the  gentleman  from  Ohio,  who  handed  him  the 
book,  said  that  the  ruling  was  right  i 

Mr.  Nevin.  Mr.  Speaker,  may  I  interrupt  the  gentleman  from 
Pennsylvania  for  a  moment?  The  gentleman  from  Pennsylvania  is 
utterly  mistaken  as  to  that.  I  never  said  it  was  right,  I  never  be- 
lieved it  was  right,  and  I  know  it  was  wrong.     [Applause.] 

Mr.  LrrxLBFiELD.  The  gentleman  from  Ohio  [Mr.  Nevin]  did  not 
sign  the  minority  views. 

Mr.  Palmer.  I  am  mistaken  about  that;  the  gentleman  from 
Maine  did  sign  them. 

Mr.  LrrTLEFiELD.  He  did,  and  he  has  not  changed  his  views. 

Mr.  Palmer.  So  we  have  16  out  of  the  17  members  of  the  Judiciary 
Committee  declaring  that  the  ruling  was  right,  and  any  man  who  ma<te 
the  pretense  of  being  a  lawyer,  with  two  grains  of  gray  matter  in  his 
brain,  would  know  tnat  it  was  right.     [Laughter  and  applause.] 

Mr.  Nevin.  If  it  is  a  question  of  gray  matter,  we  had  oetter  weigh 
our  brains.     I  thought  it  was  a  question  of  logic. 

Mr.  Grosvenor.  The  utterance  of  the  gentleman  from  Pennsyl- 
vania is  characteristic  of  his  entire  record  and  of  his  entire  career  in 
this  persecution.  [Laughter  and  applause.]  I  have  no  answer  to 
make  to  such  an  attack  as  that.  The  gentleman  from  Penns^rlvania 
will  find  out  at  the  end  of  this  persecution — he  will  ascertain  dis- 
tinctly by  the  record  of  the  two  bodies  of  the  Congress  where  the 
gray  matter  is,  and  where  the  vicious  spirit  of  persecution  and  bitter- 
ness is  assumed  by  a  person  claiming  to  be  a  lawyer,  and  who  palms 
himself  off  as  a  fair  tner  of  fact.     [Laughter  and  applause.] 

Now,  suppose  Judge  Swayne  had  made  that  ruling  under  the 
decision  here  of  the  Supreme  Court  that  covers  this  whole  question. 

The  Speaker.  The  time  of  the  gentleman  from  Ohio  has  expired. 

Mr.  GiLLETT  of  (>ahfomia.  Mr.  Speaker,  I  yield  ten  minutes  more 
to  the  gentleman  from  Ohio. 

Mr.  Grosvenor.  Now,  what  was  Mr.  Higgins  trying  to  do  ?  Let 
us  see  whether  Higgins  and  the  Supreme  Court  of  the  United  States 
are  the  equal  of  the  opinion  rendered  by  the  committee. 

Mr.  Higgins.  The  point  that  I  make,  if  the  committee  pleases,  is  that  the  action  d 
the  several  and  respective  judges  in  the  courts  of  the  Umted  States  are  practically  a 
judicial  interpretation  of  the  statute — ^as  to  what  it  means— and  that  if  the  judges  aro 
informed  to  furnish  the  certificates  at  the  rate  of  $10  a  day,  it  is  their  interpretation 
of  its  being  proper  and  right  under  the  statute. 

Mr.  Palmer.  It  follows  that  because  some  other  judge  expended  $10  a  day  that 
Judge  Swayne  expended  $10  a  day. 

" wSome  other  judge/'  see  ?  ''Some  other  judge."  They  were  trying 
to  prove  that  there  had  been  a  continuous  and  imiform  and  uniTersal 
interpretation  of  this  law,  and  it  is  cut  in  pieces  by  the  gentleman  from 
Pennsylvania,  who  says,  ''some  other  judge,"  a  single  judge. 
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Now,  my  distinguished  friend  from  Ohio,  who,  for  a  yoimg  man, 
has  some  gray  matter  and  some  knowledge  of  the  law,  and  will  be 
heard  from  in  this  House  in  the  future,  brought  to  me  and  the  House 
this  decision  in  the  United  States  court.  I  do  not  want  to  tell  where 
he  found  it,  or  how  he  happened  to  be  cited  to  it,  but  I  may  say  this, 
that  it  was  the  foimdation  upon  which  the  great  body  of  the  judges 
of  the  United  States  based  tneir  opinion,  upon  which  Judge  Swayne 
acted.  When  the  gentleman  from  Ohio  presented  this  book  yesterday 
the  gentleman  from  Alabama  [Mr.  Clayton]  said  that  this  statute  was 
a  hard  statute  to  understand;  that  was  the  effect  of  what  he  said. 
He  said  that  the  one  under  consideration  now  was  a  very  plain  statute; 
that  it  did  not  need  any  construction. 

Now,  the  statute  under  which  this  controversy  grew  up  in  the  case 
of  United  States  against  Hill  (120  U.  S.  Reports),  reported  from  the 
circuit  court  of  Massachusetts,  involved  a  construction  of  the  statute 
that  was  as  simple  and  as  plain  as  the  English  lan^age,  it  seems  to 
me,  could  have  made  it.  It  provided  that  the  clerKs  of  court  should 
turn  into  the  Public  Treasury  all  of  their  fees  above  a  certain  sum  of 
money.  The  clerk  held  that  the  S3  each  for  naturalization  papers 
was  not  a  fee  within  the  meaning  of  the  statute. 

It  went  on  and  on  and  was  considered  by  the  departments  here  and 
payments  made  under  it  just  exactly  as  was  done  m  the  Swayne  case, 
and  the  Supreme  Court  of  the  United  States,  without  spending  any 
more  time  upon  the  subject,  said  that  the  contemporaneous  rulings 
of  the  departments  and  the  contemporaneous  appropriations  by  Con- 
gress and  the  contemporaneous  rulmgs  of  the  courts  settled  the  con- 
struction of  the  statute,  and  the  statute  stands  to-day  unrepealed, 
unamended,  and  in  full  force;  and  it  was  that  law,  that  decision,  laid 
down  by  the  highest  coiu't  in  the  United  States  or  in  the  world,  under 
which  ffudge  Swayne  acted,  and  if  he  is  to  be  impeached  here  these 
gentlemen,  these  purifiers  of  the  bar  and  the  bencn  and  the  country, 
ought  to  proceed  at  once  to  assail  the  United  States  judge  for  the 
district  oi  Massachusetts  and  the  United  States  Supreme  Court 
[Applause.] 

UNITED  STATES  V.   HILL. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of  Maesachusetts. 

Argued  December  29, 1886;  decided  January  31, 1887. 

It  was  the  custom  in  the  United  States  courts  in  Massachusetts,  from  1839  to  Decem- 
ber, 1884,  known  and  approved  by  the  judges,  for  the  clerk  to  charge  $3  as  fees  in 
naturalization  proceedings.  The  clerk  of  the  district  court  never  included  those  fees 
in  his  returns.  That  fact  wad  known  to  the  judges  to  whom  his  accounts  were  semi- 
annually exhibited  and  by  whom  they  were  passed  without  ob jecti  on  in  that  particular. 
Relying  on  that  custom  and  believing  those  fees  formed  no  part  of  the  emoluments  to 
be  returned,  the  clerk  of  the  district  court  appointed  in  1879  did  not  include  those  fees 
in  his  accounts.  This  was  known  to  the  distnct  judge  when  he  examined  and  certified 
the  account,  and  his  accounts  so  made  out  to  July,  1884,  were  examined  and  adjusted 
by  the  accounting  oflScers  of  the  Treasury.  Under  a  rule  made  by  the  district  court  in 
ls55  tiie  clerk  had  charged  and  received  the  $3  as  a  gross  sum  for  examining  in  advance 
of  tiieir  presentation  to  the  court  the  application  papers  and  reporting  to  the  court 
whether  they  were  in  conformity  with  law,  and  had  made  no  division  for  specific  serv- 
ices, according  to  any  items  in  the  fee  bill  in  sections  823  et  sea .  of  the  Revised  Statutes . 
In  a  suit  brought  in  December,  1884,  on  the  official  bond  of  tne  clerk,  against  him  and 
his  surety,  to  recover  the  amount  of  the  naturalization  fees:  Held — 

(1)  The  provision  in  section  823,  taken  from  section  1  of  the  act  of  February  26,1853 
(chap.  80, 10  Stat.,  161),  that  the  fees  to  clerks  shall  be  "taxed  and  allowed,  applies, 
prima  facie,  to  taxable  fees  and  costs  in  ordinary  suits  between  party  and  party  prose- 
cuted in  a  court,  and  there  is  no  specification  of  naturalization  matters  in  the  fees  of 
clerks. 
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(2)  The  statute  being  of  doubtful  construction  as  to  what  fees  were  to  be  returned, 
the  interpretation  of  it  oy  judges,  heads  of  departments,  and  accounting  officers,  con- 
temporaneous and  continuous,  was  one  on  which  the  obligors  in  the  bond  had  a  right 
to  rely,  and,  it  not  being  clearly  erroneous,  it  will  not  now  be  overturned. 

This  was  an  action  at  law  to  recover  from  the  defendants  in  error  fees  which  it  was 
claimed  the  clerk  of  the  district  court  of  the  United  States  for  the  district  of  Maasachu- 
setts  should  have  accounted  for,  the  defendants  being  the  clerk  and  his  bondamaa. 
Judgment  for  defendants,  to  review  which  this  writ  of  error  was  sued  out.  The  case  is 
stated  in  the  opinion  of  the  court. 

Mr.  Assistant  Attorney  General  Maury  for  plaintiff  in  error. 

Mr.  John  Lowell  for  defendant  in  error. 

Mr.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

On  the  5th  of  February,  1879,  Clement  Hu^h  Hill  was  duly  appointed  clerk  of  the 
district  court  of  the  United  States  for  the  district  of  Massachusetts  oy  the  judge  of  that 
court.  On  the  same  day  he  and  William  Goodwin  Russell  and  another  person  executed 
a  joint  and  several  bond  to  the  United  States  in  the  penal  sum  of  $20,000,  conditioned 
that  Hill,  "by  himself  and  by  his  deputies, "  should  *' faithfully  dischaige  the  duties 
of  his  office,  and  seasonably  record  the  decrees,  judgments,  and  determinations  of  the 
said  court,  and  properly  account  for  all  moneys  coming  into  his  hands,  as  required  by 
law.  **  The  statute  requiring  a  bond,  in  force  at  the  time,  as  section  3  of  the  act  of  Feb- 
ruary 22,  1875,  chapter  95,  18  Stat.  L.,  333,  which  required  the  clerk  to  give  a  bond, 
with  sureties,  "faithfully  to  di8chaj]^e  the  duties  of  his  office,  and  seasonably  to  record 
the  decrees,  judgments,  and  determinations  of  the  court  of  which  he  is  clerk. 

This  suit  was  Drought  by  the  United  States  appiinst  Hill  and  Russell  on  said  bond  by 
a  writ  dated  December  4, 1884,  claiming  $22,000  damages.  Tlie  declaration  alleges,  as 
a  breach  of  the  bond,  that  Hill  "has  not  properly  accounted  for  all  monevF  coining  into 
his  hands,  as  required  by  law,  according  to  the  condition  of  said  bond.  The  answer 
of  the  defendant  denies  that  allegation,  and  avers  that  Hill  "has  made  full  and  suffi- 
cient returns  of  all  moneys  received  by  him,  as  required  by  law,  and  that  he  owes  no 
sum  of  money  to  the  said  United  States. " 

The  following  agreed  statement  of  facts  was  filed  July  1,  1885^  signed  by  the  attor- 
neys for  the  respective  parties,  and  upon  it  the  case  was,  by  written  agreement,  sub- 
mitted to  the  decision  of  the  court: 

"The  defendant  Hill  was  appointed  clerk  of  said  court  on  the  5th  day  of  February, 
1879,  and  duly  qualified  as  clerk,  and  the  defendants  gave  the  bond,  a  copy  of  which 
is  annexed  to  the  declaration.  As  clerk  he  has  made  half-yearly  returns  of  fees  and 
emoluments  received  by  him,  but  he  has  not  included  in  the  same  the  amounts  re- 
ceived by  him  for  the  naturalization  of  aliens  in  the  district  court. 

"It  has  been  the  custom  in  the  United  States  courts  in  the  district  of  Massachusetts 
for  a  long  time,  not  less  than  45  years  before  the  date  of  the  writ  in  the  present 
action,  and  known  and  approved  by  the  judges,  for  the  clerk  to  charge  $1  as  a  fee  for  a 
declaration  of  intention  to  become  a  citizen,  and  $2  as  a  fee  for  a  final  naturalization 
and  certificate  thereof;  and  the  clerk  of  the  district  court  has  never  included  these  in 
the  fees  and  emoluments  returned  by  him,  and  this  has  been  known  to  the  judges  to 
whom  the  accounts  have  been  semiannually  exhibited,  and  by  whom  the^*^  were  passed 
without  objection  in  this  particular.  Following  this  custom,  and  believing  and  being 
informed  that  these  fees  formed  no  part  of  the  emoluments  to  be  returned  to  the  Gov- 
ernment, the  defendant  Hill  has  not  included  these  amounts  in  his  accounts,  and  this 
was  known  to  the  judge  when  his  accounts  were  examined,  and  he  made  on  each  a  cer- 
tificate in  the  form  annexed ;  and  his  accounts  so  made  out,  up  to  July  1, 1884,  have  been 
examined  and  adjusted  by  the  accounting  officers  of  the  Treasury  Department. 

"The  clerks  of  the  several  courts  of  the  State  of  Massachusetts  made  similar  chaiges 
for  like  services  and  made  no  returns  to  the  treasurers  of  the  counties  of  the  fees  so 
received  until  the  passage  of  the  statute  of  the  State  of  1879,  chapter  300. 

"If,  upon  the  facts  before  stated  and  agreed,  the  court  shall  be  of  the  opinion  that 
the  said  fees  charged  by  the  defendant  Hill  in  respect  to  naturalizations,  or  any  part 
thereof,  should  have  been  returned  in  his  accounts  to  the  United  States  as  part  of  the 
emoluments  of  the  clerk,  from  which  his  compensation  is  to  be  taken,  in  accordance 
with  section  833  of  the  Revised  Statutes,  and  that  the  settlements  and  adjustments  of 
his  several  accounts,  as  above  mentioned,  constitute  no  defense  to  this  action,  the  case 
shall  be  scut  to  an  assessor  to  ascertain  the  amount  due  the  United  States  in  accordance 
with  the  law  laid  down  by  that  court,  unless  the  parties  shall,  within  15  days 
after  the  announcement  of  the  opinion  of  the  court,  agree  upon  the  amount. 

"The  blanks  used  for  the  report  of  clerks'  fees  and  emoluments,  and  the  blanks  used 
in  naturalization  of  aliens,  may  be  considered  as  part  of  the  record  of  the  case. 

"The  instructions  of  the  Department  of  Justice  to  the  several  clerks  dated  Januar>% 
1879,  may  be  read  for  any  purpose  for  which  they  are  properly  applicable;  but  neither 
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the  defendant  Hill  nor  his  deputy,  Mr.  Baesett,  has  any  recollection  of  receiving  or 
seeing  such  a  circular  before  October,  1884. 

'^Txie  court  may  draw  such  inferences  from  the  above  facts  as  a  jury  mi^ht. " 

Section  833  of  the  Revised  Statutes  provides  that  every  clerk  of  a  district  court 
flhall,  *'on  the  1st  days  of  Januarv  and  July  in  each  year,  or  within  30  days  there- 
after, make  to  the  Attorney  General,  in  such  form  as  he  may  prescribe,  a  written  return 
for  the  half  year  ending  on  said  days,  respectively,  of  all  the  fees  and  emoluments  of 
his  office,  of  every  name  and  character,  and  of  all  the  necessarv  expenses  of  his  office, 
including  neceesaiy  clerk  hire,  together  with  the  vouchers  for  the  payment  of  the  same 
for  such  last  half  year.  He  shall  state  separately  in  such  return  the  fees  and  emolu- 
ments payable  under  the  bankrupt  act  *  *  *  Said  returns  shall  be  verified  by  the 
oath  of  t£e  officer  making  them. 

Section  839  of  the  Revised  Statutes  provides  that  ''no  clerk  of  the  district  court 
*  *  *  shall  be  allowed  by  the  Attorney  General  *  *  *  to  retain  of  the  fees 
and  emoliunents  of  his  office  '  *  *  *  for  his  personal  compensation,  over  and  above 
his  necessary  office  expenses,  including  necessary  clerk  hire,  to  be  audited  and  allowed 
by  the  proper  accounting  officers  of  the  Treasury,  a  sum  exceeding  |3,500  a  year  for 
any  such  aistrict  clerk,  *  *  *  or  exceeding  that  rate  for  any  time  less  than  a 
year." 

Section  844  provides  that  every  clerk  shall,  "at  the  time  of  making  his  half-yearly 
return  to  the  Attorney  General,  pay  into  the  Treasury  or  deposit  to  tiie  credit  of  the 
Treasurer,  as  he  may  be  directed  dv  the  Attorney  General,  any  surplus  of  the  fees  and 
emoluments  of  his  office  which  said  return  shows  to  exist  over  and  above  the  compen- 
sation and  allowances  authorized  by  law  to  be  retained  by  him. " 

Section  845  provides  that  in  every  case  where  the  return  of  a  clerk  ''shows  that  a 
surplus  may  exist  the  Attorney  General  shall  cause  such  returns  to  be  carefully  exam- 
ined  and  the  accounts  of  disbursements  to  be  regularly  audited  by  the  proper  officer 
ci  his  departmeflt  and  an  account  to  be  opened  with  such  officer  in  proper  books  to  be 
provided  for  that  purpose. " 

The  foregoingj;)rovisions  of  sections  833,  839,  844,  and  845  were  taken  from  section 
3  of  the  act  of  February  26,  1853  (ch.  80,  10  Stat.,  165,  166),  the  supervision  being 
changed  from  the  Secretary  of  the  Interior  to  the  Attorney  General  by  section  15  of 
the  act  of  June  22,  1870  (ch.  150),  establishing  the  Department  of  Justice  (16  Stat., 
164). 

Section  846  provides  that  the  accounts  of  clerks  "shall  be  examined  and  certified 
by  the  district  judge  of  the  district  for  which  they  are  appointed  before  they  are  pre- 
sented to  the  accounting  officers  of  the  Treasury  Department  for  settlement.  They 
shall  then  be  subject  to  revision  upon  their  merits  by  said  accounting  officers,  as  in 
the  case  of  other  public  accounts.^'  This  provision  was.tak^n  from  section  1  of  the 
act  of  August  16,  1856.    (Ch.  124,  11  Stat.,  49.) 

*  *  «  «  •N'  «  * 

On  the  foregoing  facts  and  statutes  it  was  contended  by  the  United  States  before 
the  circuit  court,  held  by  the  circuit  judge  and  the  district  judge,  that  the  sums 
received  as  fees  in  naturalization  proceedings  were  "fees  and  emoluments"  within 
the  meaning  of  section  833,  and  ought  to  have  been  included  by  the  clerk  in  his 
returns,  on  the  ground  that  they  were  received  for  services  rendered  by  the  clerk  in 
his  official  capacity,  and  he  was  therefore  bound  to  account  for  them,  whether  they 
were  or  were  not  chargeable  under  section  828,  prescribing  fees  for  clerks.  The  cir- 
cuit court  held  that  the  action  could  not  be  maintained,  and  entered  a  judgment  for 
the  defendants,  to  review  which  the  United  States  have  brought  a  writ  of  error. 

The  opinion  of  the  circuit  court,  which  accompanies  the  record,  and  is  reported  in 
25  Federal  Reporter,  375,  gives  the  following  statement  as  to  the  former  and  the 
existing  legislation  of  Congress  on  the  i^ubject  and  as  to  the  action  of  the  courts  and  of 
the  executive  departments  of  the  Government:  "  By  the  act  of  March  3,  1791  (1  Stat. 
L.,  217,  sec.  1),  the  compensation  of  the  clerks  was  fixed  at  |5  a  day  for  attendint; 
court  and  their  travel.  To  this  was  added  by  the  act  of  May  8,  1792  (1  Stat.  L.,  277, 
sec.  3),  such  fees  as  were  allowed  in  the  supreme  courts  of  the  State,  with  a  provision 
that  for  discharging  duties  not  performed  by  the  clerks  of  the  State  courts  and  for 
which  the  laws  of  the  State  made  no  allowance,  the  court  might  allow  a  reasonable 
compensation.  Under  theee  acts  the  clerks  were  allowed  to  retain  all  their  fees  and 
were  not  required  to  render  any  account  of  them  to  the  Government.  The  first  law 
requiring  returns  to  be  made  was  the  act  of  March  3,  1841  (5  Stat.  L.,  427).  This  act 
e.'^tablished  the  compensation  of  clerks  of  courts  at  $4,500  a  year,  above  clerk  hire  and 
office  expenses,  payable  from  fees  only,  and  required  them  to  pay  the  overplus  into 
the  Public  Treasury,  under  such  rules  and  regulations  as  might  be  prescribed  by  the 
Secretary  of  the  Treasury. 
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''The  next  in  order  of  time  was  the  act  of  May  18,  1842.  (5  Sut.,  483. >  That  atrt 
required  the  clerks  to  make  to  the  Secretary  of  the  Treasury  semiannual  retuni?, 
embracing  all  the  fees  and  emoluments  of  their  office  of  every  name  and  character, 
distinguishing  those  received  or  payable  under  the  bankrupt  acts  from  thoee  received 
or  payable  for  any  other  service.  It  authorized  the  clerk  of  the  district  cowls  to 
retain  from  the  fees  and  emoluments  of  his  office,  above  office  expenses  and  clerk 
hire,  a*9  his  personal  compensation,  $3,500  a  year,  and  required  him  to  pay  the  surplus 
into  the  Treasury.  It  has  been  stated  that  the  provision  in  this  act  as  to  bankruptcy 
fees  was  inserted  to  change  the  law,  as  ruled  by  Judge  Story,  that  the  clerks  were  not 
bMOund  to  account  for  fees  earned  under  the  bankrupt  act  of  August  19,  1841.  The 
act  of  March  3,  1849  (9  Sut.,  395,  sec.  4\  establishing  the  Department  of  the  Interior, 
transferred  the  supervision  of  the  accounts  of  clerks  to  the  Secretary  of  the  Interior. 
Until  the  act  of  February  26,  1853  (10  Stat.,  161),  the  official  fees  of  the  clerks  remain 
in  substance  as  fixed  by  the  acts  of  1791  and  1792.  The  act  of  1853  was  the  first  urn- 
form  statute  regulating  the  fees  of  the  clerks  and  other  officers  of  the  courts  throughout 
the  United  States.  It  established  the  present  fee  bill,  and  is  reproduced  in  section 
823  to  section  857  of  the  Revised  Statutes.  Its  provisions  in  regard  to  returns  to  be 
made  by  the  clerks  were  the  same  as  in  the  act  of  1842,  except  that  they  were  to  be 
made  to  the  Secretary  of  the  Interior,  as  directed  by  the  act  of  1849,  instead  of  to  the 
Secretary  of  the  Treasury.  Since  the  act  of  June  22.  1870,  creating  the  DeparUnent 
of  Justice,  the  returns  have  been  made  to  the  Attorney  General,  and  supervision  of 
these  accounts  has  been  exercised  by  that  officer  of  the  Government." 

Referrini^  then  to  the  fee  bill  of  February  26,  1853,  as  found  in  section  823  et  seq. 
of  the  Revised  Statutes,  the  court  proceeds:  ^'IJpon  an  examination  of  the  statute  it 
will  be  seen  that  it  applies  to  taxable  costs  in  all  ordinary  litigation,  whether  at  lav 
or  in  equity  or  admiralty,  and  undoubtedly  governs  the  taxation  in  all  actions,  suits, 
and  proceedings,  civil  and  criminal,  in  personam  and  in  rem,  in  the  courts  of  the 
United  States.  But  it  has  not  usually  been  considered,  at  least  in  this  district  » 
applying  to  certain  special  and  peculiar  cases,  of  which  the  courts  have  jurij^dMrtios. 
where  only  the  party  asking  for  the  right  or  privilege  is  before  the  court,  and  from 
the  nature  of  the  case  no  costs  are  taxable  as  in  ordinary  litigated  suitd.  Of  such  % 
character  are  proceedings  under  the  naturalization  laws,  under  the  shipping  com- 
missioners^ act,  and  applications  to  be  admitted  to  practice  as  an  attorney.  Thos 
Judge  Shepley  early  refused  to  allow  the  clerk  to  tax  costs  bv  the  fee  bill  on  applica- 
tious  under  the  ohipping  commissioners'  act  of  June  7,  1872  (17  Stat.,  272;  Rev.  Stat., 
sec.  4544),  for  the  money  and  effects  of  deceased  seamen  deposited  in  the  circuit  court 
by  the  shipping  commissioner. 

*^In  respect  to  the  naturalization  cases,  it  has  never  been  hitherto  understood, 
either  by  the  jude^es  or  the  departments,  that  the  fees  of  the  clerk  were  for  servicee 
rendered  in  his  official  capacity.  At  times,  especially  before  elections,  these  applio- 
tion.s  are  extremely  numerous.  The  papers  are  usually  prepared  by  the  paities 
themselves  or  their  friends,  or  more  frequently  by  agents  of  candidates.  The  hear- 
ingit  are  ex  parti,  at  no  stated  times,  and  it  is  rare  that  any  person  appears  in  opposition. 
It  has,  therefore,  been  necessary,  both  in  the  interest  ol  the  applicants  ana  for  the 
due  and  orderly  execution  of  the  law  and  to  enable  the  court  to  dispose  of  the  cases, 
that  the  papc^  should  be  looked  oyer  and  corrected  by  some  person  familiar  with  the 
law  and  practice,  and  in  many  instances  that  the  witnesses  should  be  examined 
before  the  cases  were  presented  to  the  court  for  final  action.  It  was  for  this  senice 
that  the  clerk  has  been  allowed  to  make  these  charges  to  the  parties.  The$e  are 
duties  which  the  court  has  the  undoubted  right  to  have  performed  by  some  other 
person  than  the  presiding  judge. 

"In  these  cases  the  clerk  acts  rather  as  a  person  appointed  to  assist  the  court  in 
exercising  its  functions,  like  a  ma<<ter  or  examiner  in  an  equity  cause,  or  an  a^ewor 
in  admiralty,  or  an  auditor  in  a  suit  at  law.  It  is  the  universal  practice  of  all  court? 
of  large  jurisdiction  to  appoint  special  officers  at  the  expense  of  the  parties,  to  make 
inquirioi',  investigate  details,  examine  papers,  take  accounts,  make  computations, 
ana  to  perform  ministerial  act*'.  Their  reports  when  returned  into  court  and  accepted 
be(*ome  part  of  the  case,  and  form  the  basis  of  the  orders  and  decrees  of  the  court  in 

the  cause. 

"It  was  with  this  view,  to  regulate  the  practice  in  naturalization  case.«»  and  define 
the  duties  required  of  the  clerk,  that  Judge  Sprague  in  1855  adopted  the  followinir 
rules,  which  have  ever  since  been  in  force: 

'* Ordered,  by  the  court,  that  applications  by  aliens  to  be  admitted  to  become  citixew 
of  the  United  States  shall  be  presented  to  tne  court  while  in  session,  and  that  prodf 
of  the  facets  whereof  the  court  is  required  by  law  to  be  satisfied  shall  be  made  by  «t 
loa^'t  two  credible  and  disinterested  witnesses,  who  are  citizens  of  the  United  Suiter, 
to  be  produced  and  examined  in  open  court. 
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"Ordered,  that  before  such  applications  are  presented,  all  necessary  papers  shall  be 
filed  with  the  clerk,  who  shall  report  to  the  court  when  the  application  is  made,  and 
that  he  has  examined  the  same,  and  whether  they  are  all  in  due  form  and  in  con- 
formity with  the  requirements  of  law  or  how  otherwise." 

This  fact,  as  to  these  rules  made  in  1855,  was  not  made  a  part  of  the  agreed  state- 
ment of  facts,  but  the  counsel  in  the  cause,  in  this  court,  stipulated  in  open  court 
that  the  facts  should  be  taken  as  agreed. 

The  opinion  of  the  court  then  proceeds:  "It  is  for  services  rendered  under  these 
rules,  and  as  a  special  officer  of  the  court,  and  not  as  clerk,  that  these  fees  have  been 
permitted.  Thev  were  not  duties  pertaining  to  the  office  of  clerk.  They  could  have 
as  well  been  performed  by  any  other  person  designated  by  the  court  for  the  purpose; 
9B  by  the  district  attorney  or  a  commissioner  of  the  circuit  court,  or  an  attorney,  or 
any  suitable  person  not  an  officer  of  the  court." 

Reference  has  been  made  to  the  circular  of  Attorney  General  Devens  of  January 
14,  1879,  issued  to  the  clerk.  In  it  he  says,  referring  to  section  833:  "This  langua^ 
embraces  everv  possible  fee  or  emolument  accruing  to  vou  by  reason  of  your  official 
capacity  and  does  not  allow  the  withholding  of  any.  Whatever  is  done  for  you  that 
you  could  not  do  if  out  of  office  has  an  official  color  and  significance  that  orin^  it 
within  the  compass  of  the  language  of  the  statute."  This  is  undoubtedly  a  forcible 
and  accurate  statement  of  the  meaning  of  the  statute.  But  the  naturalization  fees 
do  not  come  within  this  rule.  They  did  not  accrue  to  the  clerk  by  reason  of  his 
official  capacity,  and  were  for  work  which  might  as  well  have  been  done  by  him 
when  out  of  office  as  when  in.  It  is  also  to  be  noticed  that  this  circular  calls  upon 
the  clerk  for  "a  statement  of  sums  received  for  seardies,  for  all  copies  of  naturaliza- 
tion papers  and  oaths,  and  all  other  sums  received  through  your  office,"  but  makes 
no  mention  in  terms  of  naturalization  fees.  (Regulations  Department  of  Justice, 
1884,  p.  223.) 

No  compbunt  of  these  fees  ever  came  to  the  ear  of  the  court  from  any  quarter.  On 
the  contrary,  this  service  performed  by  the  clerks  has  been  of  great  advantage  to  those 
seeking  to  be  admitted  as  citizens.  It  has  had  the  effect,  as  originally  intended,  to 
simpliFy  the  process  of  becoming  a  citizen  and  to  make  it  more  expeditious  and  inex- 
pensive. It  saves  the  parties  the  expense  of  employing  an  attorney,  and  the  fee 
charged  therefor  is  much  less  than  would  be  allowea  by  the  fee  bill,  if  the  application 
is  to  be  treated  and  entered  on  the  docket  of  the  court  as  an  ordinary  suit.  In  rejected 
cases  no  fee  has  been  charged.  This  practice  has  prevailed  for  more  than  40  years, 
ever  since  the  act  of  1842,  which  first  required  returns,  and  has  been  perfectly  well 
known  to  everybody  conversant  with  the  courts.  It  was  begun  by  Judge  Story  and 
Judge  Sprague  and  lias  had  the  approval  of  all  the  judges  of  this  district  since  their 
day.  It  has  also  had  the  sanction,  successively,  of  the  Department  of  the  Treasury, 
the  Department  of  the  Interior,  and  the  Department  of  Justice.  Until  this  suit  was 
brought  it  has  never  been  called  in  question  by  any  accounting  officer  of  the  Govern- 
ment; nor  has  Congress  seen  fit  to  put  a  stop  to  it  by  legislation.  This  construction  of 
the  statute  in  practice,  concurred  in  by  all  the  departments  of  the  Government  and 
continued  for  so  manv  years,  must  be  regarded  as  absolutely  conclusive  in  its  effect. 
(Edwards's  Lessee  v. 'Darby,  12  Wheat.,  206;  United  States  v.  Temple,  105  U.  S.,  97; 
Ruggles  V.  Illinois,  108  U.  S.,  526;  United  States  v.  Graham,  110  U.  S.,  219.) 

It  was  stated  at  the  bar  that  a  bill  was  introduced  in  the  last  Congress  to  require  the 
clerks  to  make  returns  of  all  fees  which  they  should  receive  for  naturalization  and 
as  masters  and  commissioners,  but  failed  to  become  a  law.  If  a  change  in  the  practice 
diould  be  thought  desirable,  it  is  obvious  that  it  should  be  made  by  Congress  and  not 
by  the  courts. 

'**  It  is  also  to  be  noticed  as  significant  that  the  clerks  of  the  courts  of  Massachusetts, 
under  a  fee  bill  much  like  ours,  and  a  statute  requiring  them  to  make  to  the  county 
treasurer  yearly  a  return  'of  all  fees  received  by  them  for  their  official  acts  and  services, ' 
were  never  required  to  include  in  their  returns  the  fees  received  in  naturalization 
cases.  (Rev.  Stat,  of  1836,  chapter  88,  sec.  15;  Gen.  Stat,  of  1860,  chapter  121,  sec. 
22.)  This  was  changed  by  the  act  of  1879  (chapter  300),  which  defined  what  the  fees 
in  such  cases  should  be,  and  directed  the  clerkws  to  include  them  in  their  return. 

"The  decision  of  the  court  is  that,  upon  the  agreed  facts  in  this  case,  this  action  can 
not  be  maintained . ' ' 

Viewing  the  whole  subject  in  the  light  in  which  it  appears  on  the  face  of  the  statute, 
in  regard  to  the  fees  of  the  clerks,  we  are  met  by  a  fact  that  section  823  of  the  Revised 
Statutes,  taken  from  section  1  of  the  act  of  February  26,  1853  (chap.  80,  10  Stat.,  161), 
provides  that  "the  following  and  no  other  compensation  shall  be  taxed  and  allowed" 
to  clerks  of  the  district  courts.  This  applies  prima  facie  to  taxable  fees  and  costs  in 
ordinary  suits  between  party  and  party,  prosecuted  in  a  court.  There  is  no  specifica- 
tion of  naturalization  matters  iu  the  fees  of  clerks.    From  as  early  as  December,  1839, 
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the  practice  set  forth  in  the  agreed  statement  of  facts  has  been  obtained  in  the  district 
court  in  Massachusetts  of  chafing  the  fees  of  $1  and  $2  as  gross  sums,  in  naturalization 
proceedings,  without  any  division  for  specific  services,  according  to  any  item  of  the  fee 
Dill .  The  act  of  March  3, 184 1 ,  before  referred  to,  the  first  one  on  the  subject  of  returns, 
implied  that  there  should  be  reports  of  "fees  and  emoluments"  by  the  clerk  to  the 
Secretary  of  the  Treasury.  The  act  of  May  18,  1842,  provided  for  semiannual  returns 
to  that  officer,  and  included,  specifically,  fees  and  emoluments  under  the  bankrupt 
act,  but  the  clerk  never  has  included  in  these  returns  his  fees  and  emoluments  for 
naturalization  proceedings,  and  his  action  from  1842  to  and  including  1884  has  been 
with  the  knowledge  of  the  successive  district  judges,  to  whom  his  accounts  have  been 
semiannually  exhibited . 

From  1842  to  1849  these  accounts  went  to  the  Secretary  of  the  Treasury;  from  1849 
to  1870  to  the  Secretary  of  the  Interior,  and  since  1870  they  have  gone  to  the  Attorney 
General.  From  1856  the  statute  has  required  that  these  accounts  before  going  forward 
*' shall  be  examined  and  certified  by  the  district  judge, "  and  that  after  being  sent  to 
the  several  heads  of  departments  they  shall  be  subject  to  revision  on  their  merits  by 
the  accounting  officer  of  the  Treasury  Department.  The  a^eed  statement  of  facte 
shows  that  this  course  has  been  pursued;  that  the  district  judge  has  examined  and 
certified  the  accounts  knowing  that  they  did  not  include  naturalization  fees,  and  that 
those  accounts  hsud  been  revised  on  their  merits  by  these  accounting  officers  for  this 
long  series' of  years,  and  been  examined  and  adjusted  by  them  with  the  naturalization 
fees  not  included. 

With  this  long  practice,  amounting  to  a  contemporaneous  and  continuous  construction 
of  the  statute,  in  a  case  where  it  is  doubtful  whetiier  the  statute  requires  a  return  of  the 
disputed  fees,  judges  of  eminence,  heads  of  departments,  and  accounting  officers  of  the 
Treasury-  having  concurred  in  an  interpretation  in  which  those  concerns  have  confided 
the  surety  and  the  present  bond,  as  well  as  his  principal,  had  a  right  to  rely  on  that 
interpretation  in  giving  the  bond;  and  the  semiannular  accounts  of  the  principal 
having  been  actually  examined  and  adjusted  at  the  Treasury,  with  the  naturalization 
fees  excluded,  down  to  and  including  the  one  last  rendered  five  months  before  this 
suit  was  brought,  a  court  seeking  to  administer  justice  would  long  hesitate  before 
permitting  tlie  United  States  to  go  back,  and  not  only  as  against  the  clerk,  but  as 
against  the  surety  on  his  bond,  reopen  what  had  been  settl^  with  such  abundant 
and  formal  sanction. 

This  principle  has  been  applied,  as  a  wholesome  one,  for  the  establishment  and 
enforcement  of  justice,  in  many  cases  in  this  court,  not  only  between  man  and  man, 
but  between  the  Government  and  those  who  deal  with  it,  and  put  faith  in  tlie  action 
of  its  constituted  authorities,  judicial,  executive,  and  administrative. 

In  Edwards's  Lessee  v.  Darby  (12  \\Tieat.,  206,  210)  it  was  said:  "In  the  construc- 
tion of  a  doubtful  and  ambiguous  law,  a  contemporaneous  construction  of  thorn 
who  were  called  upon  to  act  under  the  law,  and  were  appointed  to  carry  its 
provisions  into  effet^t,  is  entitled  to  verv  great  respect."  To  the  same  effect  are 
United  States  v.  Dickson  (15  Pet.,  141,  145);  United  States  v.  Gilmore  (8  Wall.,  330); 
Smvthe  i\  Fiske  (23  Wall.,  374,  382);  United  States  v.  Moore  (95  U.  S.,  760,  763); 
United  States  v.  Pugh  (99  (j .  S  265,  269);  Hahn  v.  I'nited  States  (107  U.  S.,  402,  406); 
and  Five  Per  Cent  cases  (110  U.  S.,  471,  485).  In  the  case  of  Bmwn  v.  United  States 
(113  U.  S.,  568)  the  same  doctrine  was  applied,  the  cases  in  this  court  on  the  subject 
being  cullected,  and  it  being  said,  that  a  "contemporaneous  and  uniform  interpreta- 
tion "  by  executive  officers  charged  with  the  duty  of  acting  under  a  statute^' is  entitled . 
to  weight " '  in  its  construction, ' '  and  in  a  case  of  doubt  ought  to  turn  the  scale. ' '  A  still 
more  recent  case  on  the  subject  is  United  States  v.  Philbrick  (ante,  52),  where  this 
language  is  used:  "A  contemporaneous  construction  by  the  officers  upon  whom  was 
impt)Red  the  duty  of  executing  those  statutes  is  entitled  to  great  weight;  and  since  it  is 
not  clear  that  that  construction  was  erroneous  it  ought  not  now  to  be  overturned.** 

Judgment  affirmed. 

Xow,  then,  a  single  point  further — what  was  this  change  made 
for — and  then  I  am  through.  I  admit  that  the  statute  itself  before 
the  change  did  not  say  that  the  judge  should  be  paid  his  ''actual 
expenses/'  but  by  the  same  rule  of  construction  prior  to  this  time 
we  always  did  construe  it  to  mean  that  he  had  to  set  up  the  items 
of  his  account  showing  how  much  money  he  had  expended.  The 
law  WHS  changed  and  the  word  ''reasonable''  was  put  in — not  exceed- 
ing $10 — his  reasonable  expenses.  From  that  time  to  this  that  is 
the  construction  we  claim  has  been  put  upon  that  statute,  and  now 
we  are  asked  to  say  that  the  legislative  body  of  this  country  passed 
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a  law  that  did  not  mean  anything,  made  a  change  in  the  phraseology 
of  the  statute  that  it  is  claimed  will  have  no  e.t'ect^  and  that  Judge 
Swayne  shall  be  pimished  for  having  understood  one  of  the  firat 
canons  of  construction  of  the  law,  viz,  that  when  the  legislature 
changes  the  phraseology  of  a  statute  the  court  shaU  hold,  must 
hold,  that  it  is  done  for  some  purpose,  and  that  the  statute  amended 
does  not  stand  as  the  statute  before  it  was  amended. 

I  cite  a  case  that  came  to  my  mind  the  other  day,  and  I  went 
over  to  the  Supreme  Court  and  put  my  hand  on  it  in  a  minute,  for 
I  remembered  it  30  years  ago  when  I  came  up  against  the  question 
and  got  far  the  worst  of  it,  standing  in  the  position  that  the  gentleman 
from  Pennsylvania  P^Ir.  Palmer]  now  stands.  I  refer  to  the  case  of 
the  State,  on  the  Complaints,  etc.,'t;.  Gray  (8  Blackford's  Indiana 
Reports,  p.  273),  where  the  court  lays  down  the  rule  that  in  every 
case  where  the  phraseolo^  of  a  statute  has  been  changed  the  court 
will  construe  it  to  have  been  done  for  a  purpose.  That  case  is  as 
follows : 

THE  STATE,  ON  THE  COMPLAINTS,   ETC.,  V.  GRAY. 

Appeal  from  the  Tippecanoe  circuit  court. 

Dewey,  J. — This  was  a  prosecution  for  bastardy  against  Crray.  The  complaint  was 
made  by  Mary  Anne  Welch  before  a  justice  of  the  peace  of  Tippecanoe  County:  it 
charges  Gray  with  being  the  father  of  a  bastard  child,  of  which  the  complainant 
had  Deen  delivered;  that  she  was  an  unmarried  woman,  and  was,  at  the  time  of 
making  the  complaint,  a  resident  of  Tippecanoe  Cbunty,  and  that  the  child  was 
with  her.  The  justice  issued  his  warrant;  the  defendant  was  taken,  and  an  examina- 
tion was  had  before  the  justice.  It  appeared  in  the  course  of  the  examination  that 
the  complainant  arrived  in  Lafayette,  m  Tippecanoe  County,  on  the  day  on  which 
she  made  complaint,  and  that  she  came  from  New  York,  where  she  had  previously 
resided.  The  justice  found  the  defendant  guilty,  and  ordered  him  to  give  bond,  etc. , 
which,  not  being  complied  with,  he  was  reco^ized  to  appear  before  the  circuit  court. 
He  appeared  accordingly,  and,  on  his  motion,  the  prosecrution  was  dismissed  for 
want  of  jurisdiction  in  the  justice  of  the  peace  and  in  the  circuit  court. 

It  is  uirged,  in  vindication  of  the  decision  of  the  circuit  court,  that  it  did  not  appear 
that  the  complainant  was  a  resident  of  this  State. 

As  the  law  stood  previously  to  the  late  revision  of  the  statutes  the  objection  was 
valid.  The  language  of  the  former  statutes  was,  "that  on  complaint  made  to  any 
justice  of  the  peace  in  this  State  by  any  unmarried  woman  resiaent  therein,"  etc., 
the  justice  should  proceed  as  therein  stated.  (R.  S.,  1831,  p.  285;  R.  S.,  1838,  p.  330.) 
The  first  section  of  the  present  statute  provides  that  when  an^  woman  who  had  been 
delivered  of  a  bastard  child,  or  who  is  pregnant  with  a  child  which  if  born  alive 
will  be  a  bastard,  shall  make  complaint  to  any  justice  of  the  peace  a^inst  the  person 
whom  she  accuses  of  being  the  father  of  the  child  the  justice  shall  issue  his  warrant 
etc.    (R.  S.  1843,  pp.  363,  364.) 

It  is  contended  that  the  change  in  the  phraseology  of  the  statutes  is  so  slie^ht  that 
it  shows  the  legislature  did  not  mean  to  change  the  law  as  regards  the  residence  of 
the  complainant.  We  can  not  think  so.  The  qualification  of  the  residence  of  the 
complainant  in  this  State,  essential  to  the  support  of  a  prosecution  under  the  former 
acts,  is  omitted  in  the  present  statute,  and  we  are  not  at  liberty  to  view  the  change 
as  unmeaning.    We  are  bound  to  believe  that  the  remedy  was  designedly  enlarged. 

But  it  is  further  contended  that  if  any  change  of  the  law  was  meant  to  be  made  by 
the  late  revision  the  complainant  is  now  required  to  be  not  only  a  resident  of  the  State, 
but  to  have  a  legal  settlement  in  the  township  where  the  prosecution  is  commenced. 

This  position  is  attempted  to  be  sustained  by  the  provision  of  the  third  section 
of  the  bastardy  act,  which  is  that  if  the  accused  person  shall  be  adjudged  by  the 
.justice  to  be  the  father  of  the  bastard  he  shall,  among  other  things,  ''enter  into  bond 
to  the  overseers  of  the  poor  of  the  proper  township  in  the  county  where  such  woman 
(the  complainant)  hs^  her  legal  settlement''  conditioned  to  save  the  county  harmless, 
etc.,  and  by  the  provision  of  the  twenty-ninth  section,  that  the  money  on  the  *  "^ 


ment  against  the  putative  father,  in  a  prosecution  carried  on  by  the  overseers,  shall 
be  paid  to  the  overseers  of  the  poor  of  the  township  where  the  complainant  shall 
have  **her  legal  settlement." 
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A^'e  do  not  view  these  provisions  as  having  any  bearing  on  the  question  of  jurisdic- 
tion. They  are  directory  as  to  proceeding  subsequent  to  the  commencement  til  the 
prosecution  and  must  be  followed  where  the  facts  of  Uie  case  will  admit  of  it.  If  tlie 
complainant  muBt  have  a  legal  settlement  before  she  can  institute  a  proeecutioD  for 
bastardy,  a  year's  previous  residence  in  some  county  of  the  State  will,  in  general,  be 
necessary.  Such  a  constniction  of  the  statute  would,  in  many  instances,  defeat  what 
¥e  conceive  to  be  its  object — the  extension  of  the  remedy  afforded  by  the  formet 
statutes.  It  would  certainly  be  inconsistent  with  the  first  section,  which  points  out 
the  description  of  persons  entitled  to  prosecute  and  which  confers  jurisaiction  on 
justices  of  the  peace.  The  residence  of  the  complainant  is  immaterial.  The  circuit 
coiirt  erred  in  dismissing  the  cause. 

Per  curiam. — The  judgment  is  reversed  with  costs. 

Gause  remanded,  etc. 

D.  Mace  for  the  appellant. 

E.  H.  Brackett  and  A.  M.  Crane  for  tlie  appellee. 

Now,  then,  what  have  we  ?  This  statute  provided  for  the  payment 
of  the  expenses  of  the  judges.  It  had  been  construed  and  acted  upon 
as  though  the  word  ^* actual''  were  in  the  statute,  and  then  came  the 
legislature  and  practically  struck  out  the  word  ^'actual"  and  put  in 
the  word  ^'reasonable."  Now,  I  say  there  is  not  one  particle  of  leg&I 
testimony  in  this  record  that  shows  any  action  under  the  charge.  I 
say  that  every  particle  of  that  testimony  that  went  to  show  what  Judge 
Swaync  did  expend  and  what  he  did  not  expend  was  illegal,  incompe- 
tent, and  futile.  Why  ?  Because  the  statute  provides  that  he  shall 
be  paid  his  reasonable  expenses,  and  there  is  no  evidence  tending  to 
show  that  he  took  a  dollar  in  excess  of  his  reasonable  expenses.  So» 
Mr.  Speaker,  instead  now  of  protecting  the  courts  of  this  country  by 
impeaching  this  man,  the  argument  is  made  here  that  if  somebody 
comes  around  in  your  dooryard  and  slanders  you  and  says  you  are  a 
liar  or  that  you  have  cut  down  a  shade  tree  or  are  a  thief,  j'-ou  must  go 
and  hunt  up  the  prosecuting  attorney — that  is  the  argujuent  of  the 
gentleman  irom  Pennsylvania  [ilr.  Palmer] — and  say:  ''For  God's 
sake,  Mr.  Prosecuting  Attorney,  indict  me  in  the  grand  jury  room,  so 
that  I  may  have  an  opportunity  to  clear  my  skirts."  I^hat  is  the 
argument  that  is  made  here — tarnish  this  man,  put  him  to  an  expense 
that  will  be  ruinous,  blackmail  liim  to  the  extent  of  his  expenses  in 
any  event,  so  that  he  may  have  a  chance  to  clear  his  skirts.  That  is 
the  argument.  If  you  would  protect  the  courts  of  the  Ignited  States 
in  the  dignity  in  which  they  stand,  if  you  will  add  another  period  of 
70  years  to  a  period  of  nonimpeachment  in  the  United  States, 
teach  the  little  people  who  are  disappointed  at  the  judgments  of  the 

{'udges  of  the  courts  of  the  United  States  that  their  remedy  shall  not 
)e  first  in  a  political  convention  [applause],  then  in  a  political  legis- 
lature, and  then  in  an  impeachment  of  his  character — an  impeach- 
ment begged  for,  plead  for,  prayed  for.  (Jod  alone  knows  the  efforts 
that  have  been  made.  I  do  not  say  that  any  of  them  are  illec^timat«, 
but  I  do  say  that  if  there  was  here  a  worthy  case  for  this  impeachment 
there  would  be  no  necessity  for  this  personal  appeal  to  Members. 
[Prolonged  applause.] 

Mr.  Palmer.  Mr.  Speaker,  I  yield  30  minutes  to  th^  gentleman 
from  New  York  [Mr.  Cockran]. 

[Mr.  Cockran  of  New  York  addressed  the  House.     See  Appendix.] 

Mr.  GiLLETT  of  California.  I  yield  16  minutes  to  the  gentleman  from 
Pennsylvania  [Mr.  Moon]. 

Mr.  Nevin.  Mr.  Speaker,  vni\  the  gentleman  yield  to  me  five  min- 
utes now  ? 
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Mr.  GiLLETT  of  California.  Yes. 

Mr.  Brantley.  Will  the  gentleman  yield  to  me  to  make  a  request 
of  the  House  ? 

Mr.  Nevix.  Yes;  I  yield  for  a  request. 

Mr.  Brantley.  Mr.  Speaker,  I  ask  unanimous  consent  to  revise 
and  extend  in  the  Record  the  remaks  that  I  delivered  yesterday. 

The  Speaker  pro  tempore.  The  gentleman  from  Georgia  asks  unan- 
imous consent  to  extend  his  remarks  in  the  Record.  Is  there  ohjec- 
tion  ? 

There  was  no  objection. 

Mr.  Nevin.  ilr.  Speaker,, although  a  member  of  the  committee  to 
which  this  matter  was  referred,  and  although  I  have  followed  it  care- 
fully from  its  inception  until  now,  I  purposed  to  say  nothing  to  the 
House  on  the  question  until  the  gentleman  from  Pennsylvania  [Mr. 
Palmer]  this  morning  mistakenly  quoted  me  as  favoring  at  least  three 
of  these  articles  of  impeachment.  He  said  that  when  the  question 
had  been  asked  before  the  subcommittee  as  to  what  was  the  custom 
of  the  judges  on  the  Federal  bench  as  to  certifying  to  $10  a  day  ot* 
their  actual  expenses,  and  when  he  had  held  that  that  question  had 
nothing  to  do  with  this  case,  that  the  members  of  the  Judiciary  Com- 
mittee, myself  among  the  number,  had  agreed  to  the  correctness  of 
that  holding.  I  want  to  say  that  I  disagreed  with,  his  holding  tben, 
and  I  differ  from  him  now. 

If  this  statute  were  so  clear,  so  explicit,  so  open  to  but  one  con- 
struction and  conclusion  as  that  anyone  who  did  anything  other  than 
to  certify  the  actual  and  necessary  expense  of  each  day  would  plainly 
violate  the  law,  then  I  concede  the  gentleman's  proposition  that  it 
would  make  no  diiference  whether  one  judge  or  a  hundred  judges  or 
all  the  judges  together  had  done  so,  they  would  have  in  such  case 
violatea  that  statute.  Such  a  construction  of  the  law  being  conceded, 
it  is  true  that  their  action  and  conduct  would  throw  no  light  upon 
the  question  as  to  Judge  Swayne.  But  the  very  question  at  issue 
before  that  subcommittee  was,  did  he  violate  the  law;  did  other 
judges  understand  and  so  construe  the  statute;  did  other  Federal 
judges  certify  as  did  Judge  Swayiie?  To  hold  that  you  could  not 
prove  this  to  be  the  custom  was  simply  begging  the  question.  The 
gentleman  from  New  York  [Mr.  Cockran],  who  has  just  spoken,  says 
mat  he  does  not  believe  that  Judge  Swayne  is  liable  to  impeachment 
or  that  he  should  be  impeached  because  he  construed  the  statute  in 
the  way  suggested,  viz:  That  for  each  day  a  judge  held  court  as  set 
out  in  the  statute  he  might  receive  for  his  expenses  $10  a  day  upon 
so  certifying  to  the  same.  The  gentleman  from  Pennsylvania  |Mr. 
Palmer]  differs  from  that  construction.  Now,  the  question  that  was 
presented  before  this  subcommittee  by  that  question  was,  ^*How  have 
other  Federal  judges  construed  it?  This  was  the  very  question 
submitted. 

I  read  from  the  printed  record  of  the  case : 

Q.  I  observe  here  that  the  charge  certiiSed  bv  Judge  Swayne  for  any  particular 
number  of  days  seems  to  be  at  the  rate  of  $10  a  day. — A.  Yes,  sir. 
Q.  Is  that  usual? 

Then  said  Mr.  Palmer: 

I  do  not  think  that  is  of  any  consequence — 
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And  proceeds  to  rule  it  out.  Now,  was  that  question  proper!  In 
my  judgment  unquestionably  so.  There  can  be  no  doubt  as  to  its 
competency.     Its  weight  is  a  different  matter.     The  object  of  the 

Suestion  was  to  show  what  the  judges  believed  that  statute  meant. 
{  it  had  been  a  contract  coming  up  before  some  nisi  prius  court,  and 
the  question  had  been  presented^  What  does  the  contract  mean?  Uie 
court  would  say,  '*How  have  tiie  parties  construed  the  contract? 
How  have  they  acted  and  operated  under  it  ?  If  it  is  so  clear  there 
can  be  but  one  construction,  that  is  the  end  of  it ;  but  if  it  is  open  to 
two  or  more  constructions,  then  the  question  sdways  arises,  What 
have  the  parties  themselves  done?" 

Here  was  a  statute  open  to  more  than  one  construction.  Now, 
what  have  the  iudges  held  as  to  it  ?  They  might  have  passed  upon 
it  by  a  judicial  decision.  They  can  just  as  well  determine  it  by 
their  acts;  and  if  it  be  true  that  a  large  majority  of  them — 64 J  per 
cent  the  gentleman  from  Ohio  [Mr.  Grosvenor]  said  this  morning — 
have  construed  the  law  to  permit  them  to  certify  $10  a  day,  day  in 
and  day  out,  as  their  legitimate  expense,  that  would  clearly  d^ow 
that  Judge  Swayne  had  been  guilty  of  no  corrupt  practice,  and  had 
in  his  miud  no  corrupt  intent.  And  yet  the  gentleman  bases  three 
articles  of  impeachment  upon  the  fact  that  Judge  Swayne  has  certi- 
fied $10  a  day  instead  of  his  actual  itemized  expenses. 

Mr.  Palmer.  I  call  the  attention  of  the  gentleman  from  Ohio  to 
the  fact  that  the  gentleman  from  Pennsylvania  does  not  base  the  arti- 
cles on  that,  but  that  the  Judiciary  Committee  have  presented  these 
three  articles.  I  do  not  care  to  be  held  up  to  odium  alone.  I  want 
my  brethren  on  the  Judiciary  Committee  to  help  share  some  of  it 
with  me. 

Mr.  Nevin.  Oh,  certainly. 

Mr.  Palmer.  There  seems  to  be  some  question  here  whether  Judge 
Swayne  or  myself  is  on  trial. 

Mr.  Nevin.  I  did  not  mean  that  the  odium  should  be  borne  by  yon 
alone.  Let  all  those  who  are  responsible  for  the  act  accept  the 
responsibility.     [Applause.] 

The  Speaker  pro  tempore.  The  time  of  the  gentleman  from  Ohio 
has  expired. 

Mr.  Moon  of  Pennsylvania.  Mr.  Speaker,  I  desire  at  the  beginning 
to  congratulate  this  House  on  the  fact  that  we  are  now  reaching  the 
end  of  this  discussion,  and  to  express  my  judgment  that  the  three  or 
four  days  already  consumed  have  done  much  to  render  clear  and  lucid 
the  voluminous  amount  of  testimony  taken  by  the  subcommitt-ee  in 
the  case.  I  believe  we  are  reaching  nearer  and  nearer  to  the  vital 
facts  involved  therein,  and  I  trust  when  the  time  arrives  to-morrow 
for  taking  a  final  vote  that  all  that  exists  in  this  mass  of  testimony 
will  have  been  thrashed  out  to  the  absolute  comprehension  of  every 
Member  of  this  body  who  is  called  upon  to  vote  upon  these  important 
resolutions.  I  confess,  Mr.  Speaker,  that  I  approached  the  considera- 
tion of  this  case,  as  I  believe  a  great  manv  Members  upon  the  floor 
of  this  House  did,  prejudiced  against,  not  Judge  Swayne,  but  against 
any  man  who  should  be  so  accused.  I  have  been  educated  in  so 
absolute  a  belief  in  the  purity  of  the  judiciary  that  I  look  naturally 
with  distrust  upon  any  man  against  whom  accusations  of  this  kind 
could  be  made,  and  when  the  gentleman  from  Florida  [Mr.  Lamar]  in 
his  first  resolution  recoimted  the  varioxis  crimes  committed  by  Judge 
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Swayne,  when  I  found  therein  the  allegation  that  he  was  entirely 
unfit  to  be  a  judge  by  reason  of  incapacity,  by  reason  of  his  mental 
and  judicial  incapacity,  and  by  reason  of  his  alleged  flagrant  disre- 
gard of  every  principle  of  justice,  I  was  disposed  to  look  with  distrust 
upon  him  and  believed  that  his  conduct  ought  to  be  inquired  into. 

When  I  hear  on  the  floor  of  this  House  the  declaration  of  the  gentle- 
man from  Florida  that  Judge  Swayne  is  the  most  lawless  man  in  that 
State;  when  I  read  his  interview  with  an  Atlanta  reporter  in  which 
he  gives  to  the  world  the  warning  that  Caesar  had  his  Brutus,  Charles 
the  Second  his  Cromwell,  and  finished  it  with  the  intimation  that  if 
we  refused  to  impeach  Judge  Swayne  he  will  find  lurking  in  the  glades 
of  Florida  the  arrow  of  a  Tell  or  the  dagger  of  a  Corday;  when  the 
distinguished  gentleman  from  New  York  [Mr.  Cockran]  in  liis  con- 
cluding remarks  to-day  added  the  last  degree  of  infamy  to  his  name, 
crowning  him  as  the  American  Jeffreys,  it  seems  to  me  absolutely 
necessary',  as  a  preliminary  inquiry^  to  inquire  who  Judge  Swayne  is. 
Mr.  Speaker,  w^e  have  before  us  only  the  printed  testimony  in  this 
case,  and  I  have  had  some  experience  in  the  investigation  of  such 
testimony.  I  have  always  found  it  to  be  very  unsatisfactory  as 
compared  with  the  testimony  of  the  living  witnesses.  It  is  cold, 
neutral,  and  impersonal. 

We  do  not  see  the  characters;  we  do  not  understand  the  motive 
of  their  testimony,  and  I  have  made  it  a  cardinal  principle  of  investi- 
gation, first,  in  mquiries  of  a  judicial  nature,  to  discover  first  who 
are  the  parties  involved,  and,  second,  to  discover  what  is  the  accusa- 
tion contained  in  the  testimony  upon  which  we  are  called  to  decide. 
Therefore,  proceeding,  Mr.  Speaker,  to  the  investigation  of  who 
Judge  Swayne  is,  and  to  the  examination  of  his  record  for  the  purpose 
of  ascertaining  whether  he  is  the  most  lawless  man  in  the  State  of 
Florida,  whether  he  is  the  American  Jeffreys,  my  attention  was  at- 
tracted at  the  outset  by  this  fact,  as  it  appears,  in  that  in  1897  the 
most  distinguished  gentlemen  in  the  city  of  Philadelphia,  which  I 
have  the  honor  in  part  to  represent  here — her  most  distinguished 
citizens  and  most  eminent  lawyers  thought  that  Judge  Swayne  was 
a  fit  man  to  adorn  the  Supreme  Bench  of  the  United  States.  I  find 
a  group  of  letters  written  by  famous  men  in  the  judicial  history  of 
the  State  of  Pennsylvania  recommending  him  to  this  position.  I 
Snd  a  letter  written  by  F.  Carroll  Brewster,  at  one  time  an  eminent 
[uc^e  in  our  State,  subsequently  our  attorney  genera],  and  a  brother 
>f  Benjamin  Harris  Brewster,  the  Attomev  General  of  the  United 
States  under  the  Arthur  administration — I  find  a  letter  written  to 
President  McKinley  saying  that  he  would  honor  his  administration 
n  appointing  this  man  to  that  eminent  position.  I  find  a  letter  to 
ihe  same  effect  from  the  Hon.  Hampton  L.  Carson,  the  present 
jminent  attorney  general  of  Pennsylvania,  in  1897.  I  find  that 
Fudge  Fell,  of  our  supreme  bench,  a  gentleman* whose  career  all  of 
ay  colleagues  from  tnat  State  will  admit  is  an  honor  to  the  State 
md  who  has  adorned  the  judicial  history  of  Pennsylvania,  a  man 
lom  whom  no  money,  no  position,  and  no  influence  could  purchase  a 
ecommendation,  and  I  find  that  he  said  to  President  McKinley  that 
his  man  Judge  Swayne  was  fit  to  occupy  a  seat  upon  the  Supreme 
)ourt  Bench  of  the  United  States. 
Mr-  LiTTLEFiELD.  "Leamcd,  able,  and  safe." 


486  IMPEACHMENT  OF   JUDGE  CHABLES  SWAYNE. 

Mr.  Moon  of  Pennsylvania.  Yes;  among  them  was  Judge  Ashman, 
a  man  of  distinguisheci  character,  and  other  men  of  broad  prominence, 
including  the  mayor  of  Philadelphia,  all  eminent  men  in  our  judicial 
and  civic  history,  who  urged  the  appointment  of  this  man  to  that 
exalted  position. 

And,  Mr.  Speaker,  I  find  from  the  investigation  of  this  testimony— 
and  I  would  like  to  commend  the  careful  reading  of  these  pages  to 
every  Memb(?r  on  the  floor  of  this  House  before  he  assumes  the 
solemn  responsibility  to  say  by  his  vote  that  this  man  is  a  lawle^ 
man — I  find  that  in  1899,  after  Judge  Swayne  had  discharged  his 
judicial  duties  in  this  district  for  10  years,  the  entire  bar  of  the  city 
of  Pensacola,  Fla.,  sent  separate  individual  letters  to  the  President 
of  the  United  States  urging  the  appointment  of  Judge  Swayne  to  the 
position  then  vacant  on  the  circuit  court  judgeship  m  that  district— 
the  judicial  district  including  the  State  of  Florida. 

Tnat  was  in  1899,  10  years  after  this  man  had  Uved  among  them 
and  had  discharged  his  duties  in  his  official  capacity,  and  I  desire  to 
take  the  time  of  the  House  for  a  moment,  even  at  the  risk  of  tiring 
Members,  to  read  one  or  two  extracts  from  those  letters,  extracts 
that  bear  upon  the  very  question  under  consideration,  the  character 
of  the  man.  I  desire  to  read  one  from  the  very  prosecutor  in  this 
case,  the  man  whose  hand  never  left  the  grip  of  tnese  chaises  until 
they  were  ushered  into  the  door  of  this  ifcuse.  Mr.  Liddon,  of  the 
firm  of  Liddon  &  Egan,  on  February  1,  1899,  wrote  as  follows: 

We  moat  earnestly  urge  the  appointment  of  Hon.  Charles  Swayne,  our  preheat 
United  States  district  iud^e  for  the  northern  district  of  Florida,  to  the  position  of 
circuit  judge  of  the  fifth  circuit,  under  recent  act  of  Congress  creating  an  additional 
circuit  judge. 

Judge  Swayne  has  served  in  his  present  position  for  the  past  10  years  and  made  a 
most  excellent  judge,  so  that  he  is  well  qualified  by  experience  for  the  circuit  judge- 
ship. We  feel  sure  his  appointment  to  the  position  would  meet  with  the  hearty 
approval  of  the  bar  and  people  of  our  circuit. 

I  pick  one  other  at  random,  from  Messrs.  F.  W.  Marsh  and  Buckner 
Chipley,  in  which  they  say: 

We  can  conceive  of  no  more  appropriate  appointment  than  this  would  be,  reflecting 
credit  upon  the  United  States  judiciary,  and  being  a  just  promotion  of  one  who  has 
80  efficiently  and  ablv  served  the  interests  of  the  people  throughout  this  portion  d 
the  United  States.  As  district  judge  he  has  received  the  respect  of  every  person 
who  has  had  the  pleasure  of  his  acquaintance,  and  his  personal  attributes  are  wdl 
fitted  for  the  position. 

Mr.  Speaker,  there  were  at  that  time  20  members  of  the  bar 
of  Pensacola,  and  exactly  20  members  of  that  bar  wrot«  these 
letters — absolutely  every  member  of  the  bar  of  the  city  of  Pensacola. 
[Applause.]  I  therefore  felt,  Mr.  Speaker,  justified  m  saying  that, 
in  so  far  as  the  character  of  the  man  attacked  was  concerned,  we  have 
been  misled.  I  therefore  stand  here  and  say  upon  the  basis  of  this 
testimony  that  I  shall  proceed  to  its  investigation  with  the  belief  that 
Judge  Swayne  is  a  nian  of  probity,  that  he  is  a  man  of  honor,  that  he 
is  a  man  of  great  judicial  fitness  and  of  the  highest  personal  character, 
and  I  challenge  any  man  among  this  representative  body  upon  the 
floor  of  this  House  to  establish  his  own  character  by  more  complete 
testimony  than  this.  So  much,  therefore,  for  the  personal  and  judi- 
cial character  of  the  respondent.  Now,  let  us  proceed  in  the  second 
place  to  consider  the  cnarges  against  him  and  the  motive  of  the 
parties  preferring  them.     Because,  bear  in  mind,  the  investigation 
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here,  in  its  last  analysis  and  in  its  final  disposition ,  must  depqnd 
absolutely  upon  the  motive  that  prompts  both  the  actors  ana  the 
accused  in  this  proceeding.  Bear  in  mind  that  it  is  an  uncontra- 
dicted fact  that  Judge  Swayne  is  62  or  63  years  of  age.  At  the  time 
these  letters  were  written  he  was  then  57  years  of  age,  and,  Mr. 
Speaker,  it  is  a  historical  and  a  moral  fact  that  men  at  the  age  of  57 
do  not  change  so  suddenly.  It  seems  to  me  to  challenge  human 
credulity  that  Judge  Swajrne  shoidd  within  two  years  have  become 
the  monster  that  he  is  depicted. 

I  say,  Mr.  Speaker,  it  seemed  to  me  incredible  that  this  man,  in 
this  brief  period  of  two  years,  could  have  fallen  from  the  high  estate 
that  these  gentlemen  have  given  him  to  a  position  like  that,  and  I 
began  to  make  an  investigation  as  to  what  had  brought  about  this 
revolution  of  feeling.  I  discovered  that  something  had  happened, 
but  it  had  not  happened  to  Judge  Swayne.  In  1902 — and  I  speak 
now  historically,  tnough  I  may  talk  more  fully  on  this  subject  it  the 
time  permits — Judge  Swayne  mflicted  a  just  and  a  deserved  punish- 
ment upon  a  wealtny  man  in  the  city  of  rensacola,  a  bank  president 
named  O'Neal.  I  repeat  I  shall  not  now  speak  of  the  detads  of  the 
O'Xeal  prosecution  further  than  to  state  that  O'Neal  then  and  there 
began  to  put  into  effect  an  avowed  intention  of  punishing  Judge 
Sw^ayne  for  h£^ving  dared  to  inflict  upon  him  the  justice  of  the  law, 
and  I  desire  to  cmi  the  attention  of  the  House  particularly  to  what 
followed.  I  speak  entirely  by  the  record  when  I  say  that  O'Neal 
employed  counsel  at  first,  three  of  them,  Messrs.  Lan^y,  Liddon,  and 
W^ntworth;  that  Mr.  Liddon  framed  the  resolutions  to  be  passed  by 
the  Legislature  of  Florida;  that  Mr.  Liddon  was  employed  with  Mr. 
O'Neal  s  money  to  go  before  the  judiciary  committee  and  make  a 
speech,  and  Mr.  Liddon  personally  solicited  and  lobbied  with,  he 
says,  from  10  to  12  members  of  the  legislature  to  secure  the  passa£;e 
of  these  resolutions:  that  Mr.  O'Neal  employed  what  might  be 
termed  a  professional  lobbyist  for  that  purpose;  he  employed  a  man 
who  had  been  transcribing  clerk  in  the  house,  employing  him  because 
of  his  large  acquaintance  with  men  of  the  house  and  particular^ 
because  his  uncle  was  an  influential  member  of  that  body.  lie 
employed  him  for  16  days  and  paid  him  $10  a  day  for  lobbying  that 
bill  tl^rough  the  Florida  Legislature. 

Mr.  O'Neal,  in  addition  to  that,  was  upon  the  ground  during  all 
this  period  of  time.  He  was  giving  champagne  suppers  to  the  mem- 
bers of  the  legislature.  He  spent  from  $200  to  $300  in  champagne 
for  that  purpose,  and  actually  sent  champagne  individually  to  par- 
ticular members  of  the  house  ror  the  purpose  of  influencing  t^iis  legis- 
lation. All  this  is  clearly  established  by  the  testimony.  Now, 
therefore,  Mr.  Speaker,  it  seems  to  me  that  I  am  justified  here  in  Siay- 
ing  that  these  cnarges  against  Judge  Swayne  were  conceived  in  per- 
sonal malice;  they  were  born  and  brought  forth  in  legislative  debauch- 
ery; that  they  were  nursed  and  cradled  in  a  spirit  of  virulent  poUtical 
animosity,  and  that  they  are  now  brought  to  the  floor  of  this  House 
with  the  threat  that  if  we  shall  refuse  to  adopt  them  and  refuse  to 
clothe  this  Hlgotten,  illborn  child  of  sin  with  our  name,  and  present  it 
to  the  bar  of  the  Senate  as  our  legitimate  offspring,  the  citizens  of 
Florida  wiU  resort  to  assassination  to  accomplish  his  removal.  I  pro- 
test against  it,  and  I  will  not  be  a  party  to  such  a  proceeding.  [Ap- 
plause.]   Now,  Mr.  Speaker,  of  course,  I  am  perfectly  wuUng  to 
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agree  that  this  contaminated  origin  does  not  necessariljr  damn  these 
charges.  It  causes  us  certainly  to  look  upon  them  with  suspicion 
rather  than  upon  the  man  with  suspicion.  I  say  that  it  does  not 
damn  them  absolutely.  We  know  that  history,  both  sacred  and  pro- 
fane, has  taught  so  that  great  good  may  come  even  out  of  Nazareth, 
and  it  is  still  possible  that  there  may  be  some  foundation  for  accusa- 
tions, notwithstanding  the  corrupt  sources  from  which  they  emanate, 
and  I  therefore  now  proceed  to  discuss  the  only  two  remaining  in 
which  there  seems,  at  this  stage  of  the  discussion,  to  be  any  vitality 
left,  viz,  that  of  residence  and  that  covered  by  the  Belden  and  Davis 
contempt  proceedings. 

It  seems  to  me  that  a  popular  misconception,  a  widespread  mis- 
understanding of  the  testimony  upon  the  question  of  residence  has 
gained  a  footing  in  this  House.  1  have  heard  a  great  many  people 
say,  and  it  has  been  argued  here  with  great  earnestness,  that  Judge 
Swayne  admitted  that  for  two  years  he  was  not  a  resident  of  his  new 
district.  I  say  that  Judge  Swayne  never  admitted  anything  of  the 
kind,  and  I  want  to  correct  a  popular  misconception  or  misapprehen- 
sion upon  that  point. 

Judffe  Swayne  said,  and  I  challenge  you  to  show  that  he  did  not, 
that  when  he  went  from  St.  Augustine  to  Pensacola  in  1894  he  stored 
his  furniture;  that  he  would  not  move  his  furniture  there  because  he 
beheved  that  Congress  would  restore  his  district,  but  that  he  imme- 
diately acquired  a  residence  in  the  city  of  Pensacola,  the  chief  city 
in  his  circumscribed  district,  and  that  in  all  the  various  assignments 
made  by  him  throughout  these  various  four  States  contiguous  to  his 
territorj'^  he  always  registered  himself  as  from  Pensacola,  and  that  he 
began  at  that  time  to  take  steps  to  establish  a  home  at  that  place. 
I  refer  to  this  particular  point  oecause  I  happen  to  know,  from  con- 
versations with  very  many  Members  of  this  House,  that  that  impres- 
sion has  gotten  abroad,  that  while  he  beheved  that  a  subsequent 
Congress  would  restore  his  district  he  did  not  attempt  to  acquire  resi- 
dence in  his  new  district.  That  is  not  true  and  there  is  no  vestige  of 
testimony  in  this  case  of  any  kind  or  nature  upon  which  it  can  be 
truthfully  based.  Legally  and  actually,  residence  is  a  question  of 
intention,  and  nonresidence  by  a  judge  in  the  district  over  w^hich  he 
presides  is  made  a  high  crime  and  misdemeanor,  and  in  order  to  con- 
vict this  judge  of  that  crime  at  the  bar  of  the  Senate  we  must  estab- 
lish by  this  testimony,  beyond  a  reasonable  doubt,  that  he  did  not 
reside  in  his  district. 

Does  there  exist  a  doubt  on  this  subject  here?  If  so.  the  I^al 
consequence  and  effect  of  that  doubt  is  tnat  the  charge  falls.  Whv, 
Mr.  Speaker,  can  it  be  seriously  a^ued  that  there  is  no  reasonable 
doubt  upon  that  question  in  this  House  when  the  Judiciary  Com- 
mittee itself,  from  whom  these  charges  emanate,  stood  8  toS  upon 
that  subject,  and  a  powerful  minority  report  contends  that  his  resi- 
dence is  fully  established  ? 

Mr,  LiTTLEFiELD.  Nine  to  eight. 

Mr.  Moon  of  Pennsylvania.  Well,  I  am  safe  in  saying  they  stood  at 
least  8  to  8.  Therefore^  so  far  as  the  Judiciary  Committee  were  con- 
cerned, there  was  certamly  a  reasonable  doubt.  I  am  safely  within 
my  right  when  I  say  to-day  either  a  majority,  or  at  least  a  respect- 
able minority,  here  believe  that  his  residence  was  in  Pensacola  dur- 
ing that  time,  and  therefore  the  present  attitude  of  this  House  estab- 
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lishes  the  fact  that  there  is  reasonable  doubt.  And^  gentlemen,  in 
the  solution  of  that  reasonable  doubt,  if  you  wish  it  solved,  what 
testimony  would  you  like  to  have  to  solve  it?  I  confess  if  I  w^ere 
ui)on  the  bench  as  a  judge  I  would  say,  *' Bring  me  testimony  of  his 
neighbors;  bring  me  testimony  of  the  people  with  whom  he  lived,  tes- 
timonv  of  the  people  who  did  business  vnih  him,  of  the  people  who 
knew  his  coming  in  and  going  out  from  day  to  day,  and  let  us  know 
what  these  men  understood  about  him."  That  would  resolve  all 
reasonable  doubts  in  my  mind,  and  I  propose  to  bring  you  that  tes- 
timony. I  refer  a^ain  to  these  letters.  \Mien  in  1899  the  united 
bar  of^Pensacola  said  to  President  McKinley,  *'This  man  is  a  man  of 
the  highest  attainment,  this  man  is  a  man  fit  to  adorn  the  circuit 
bench,  this  man  is  a  law-abiding  citizen,''  no  argument  in  the  world 
can  convince  me  of  the  fact  that  they  knew  at  that  time  that  he  was 
a  criminal,  and  that  instead  of  being  advanced  to  the  circuit  court 
bench  he  ought  to  be  advanced  to  the  bar  of  the  Senate  for  trial  for 
high  crimes  and  misdemeanors.  They  never  dreamed  for  a  moment 
at  that  time  that  he  was  not  a  citizen  of  the  State,  and  that,  gentle- 
men, was  in  1899,  five  years  after  the  district  was  changed. 

I  say,  therefore,  upon  that  point,  resolving  that  reasonable  doubt, 
the  testimonv  of  the  neighbors  of  Judge  Swayne,  the  lawyers  of  his 
court,  given  before  any  question  arose  of  impeachment,  is  conclusive. 
Therefore  I  ask  you  to  say,  gentlemen,  that  upon  this  specification, 
whatever  you  may  do  with  regard  to  the  others,  you  can  not  present 
him  to  the  bar  of  the  Senate  for  trial  against  the  protest,  against  the 
imited  evidence  of  the  members  of  the  bar  of  Pensacola.  Of  course 
everybody  concedes  that  immediately  after  1899  he  did  acquire  a 
residence  and  without  any  doubt  complied  with  all  the  requirements. 
even  to  the  minds  of  the  most  skeptical,  and  I  repeat  that  beyond  all 
reasonable  doubt  his  legal  residence,  his  strict  compliance  ^itn  all  the 
reqiiirements  of  the  law,  has  been  fully  and  absolutely  established. 

Kespecting  the  contempt  proceedings,  the  second  important  charge 
in  this  proposed  indictment,  I  suppose  there  is  nothmg  about  this 
whole  case  that  has  attracted  so  much  attention  as  the  punishment  of 
Hoskins,  Davis,  and  Belden  for  contempt  of  court  in  1901,  and  it  does 
seem  to  me,  Mr.  Speaker  and  gentlemen,  there  never  was  a  clearer 
case  presented,  and  that  there  has  never  been  any  legal  question  that 
I  have  heard  discussed  in  which  I  have  seen  so  much  misapprehension 
existing  as  upon  that.  The  gentleman  from  Ohio  [Mr.  Grosvenor],  I 
think,  fittingly  and  aptly  stated  this  morning  that  upon  a  legal  propo- 
sition this  body,  largely  composed  of  lawyers,  does  seem  to  be  very 
much  astray.  Now,  let  me  give  you  a  simple  narrative  of  what  oc- 
curred; but  first  of  all,  gentlemen,  let  me  show  to  vou  what  the  testi- 
mony reveals.  Why,  the  case  of  Florida  McGuire  is  the  most 
remarkable  case  in  this  country.  It  is  the  Jarndyce  v.  Jarndyce 
of  American  judicial  history.  It  has  been  in  litigation,  accordmff 
to  the  books,  lor  20  years.  Prior  to  the  time  Judge  Swayne  was  callea 
upon  to  try  it  it  had  been  tried  11  times.  The  time  that  they  dis- 
continued it  made  12  times,  and  they  subsequently  retried  it,  which 
made  13.  And  let  me  tell  you  another  thing,  that  every  other  judge 
that  attempted  to  try  that  case  was  maligned  and  blackened  by  these 
people.  Tney  accused  every  judge  who  previously  tried  that  case  of 
nolding  property  in  that  tract.  They  accused  Judge  Maxwell  and 
Judge  McCleUan  and  assailed  them  with  the  same  bitterness  with 
which  they  assailed  Judge  Swajne. 
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They  carried  the  previous  cases  to  the  circuit  court  of  appeals,  and 
every  time  they  lost  their  case,  and  let  me  tell  you  further  that,  after 
discontinuing  this  case  and  beginning  it  again,  when  the  time  for  trial 
arrived  they  did  what  they  did  not  attempt  to  do  here — they  filed  of 
record  a  charge  that  Judge  Swayne  was  a  party  in  interest  upon  the 
same  testimony  presented  to  us — they  made  it  a  question  of  fact  in 
the  cause.  It  was  decided  against  them,  and  it  was  carried  by  them 
to  the  circuit  court  of  appeals,  and  the  circuit  court  ^udge  sustained 
the  decision  of  Judge  Swayne  and  said  that  the  testunony  revealed 
that  he  had  no  interest  to  disqualify  him;  that  he  dare  not  under  the 
facts  recuse  himself,  and  that  ne  ought  to  try  the  case. 

Therefore  all  this  speculation,  all  this  dramatic  oratory  upon  the 
question  of  the  ne<?essity  for  Judge  Swayne's  recusing  himself  in  that 
case,  is  settled  by  the  decision  by  the  highest  court  of  appeal  to  which 
it  has  yet  gone.  Xow,  with  that  knowledge  of  the  facts  in  this 
famous  case,  let  me  tell  you  what  occurred  in  this  court  in  that 
November  term  about  which  so  much  has  been  said.  I  appeal  to 
the  record  to  establish  what  you  know,  that  in  October  they  wrote 
a  letter  asking  him  to  recuse  himself,  telling  him  that  intangible 
rumors  were  floating  about  town.  You  know  that  he  came  to  ren- 
sacola  on  the  5th,  and  on  the  day  after  his  coming  he  replied  to  their 
letter,  giving  them  all  of  the  facts  of  the  case  and  establishing  fully 
his  right  to  try  the  case.  The  question  has  been  asked  here,  Wliy 
did  he  not  answer  that  letter  before  ?  Why,  if  you  stop  to  reason 
for  a  moment,  gentlemen,  you  will  wonder  almost  why  he  did  not 
punish  thejn  for  contempt  for  writing  that  letter.  That  is  not  the 
way  to  take  a  step  in  a  legal  proceeding,  to  writ^  a  personal  letter  to 
a  judge.  The  law  of  the  State  of  Florida  points  out  clearly  the  steps 
that  are  to  be  taken  in  order  to  get  a  judge  to  recuse  himself.  You 
must  follow  the  practices  of  the  court;  you  must  substantiat-e  with 
affidavits  all  allegations;  you  must  reduce  floating,  intangible  rumors 
into  solid  substances;  you  must  affix  your  affidavit  to  that  protest, 
so  that  in  case  of  misrepresentation  you  will  be  guilty  of  perjiuy. 
And  these  men  did  what?  They  wrote  a  personal  letter,  in  violation 
of  every  principle  of  judicial  ethics  and  in  violation  of  every  principle 
of  practice.  They  wrote  a  personal  letter  to  Judge  Swayne  asking 
him  to  recuse  himself. 

Gentlemen,  they  knew  how  to  obtain  his  recusation.  They  had 
tried  it  on  a  previous  occasion  in  this  case.  They  tried  it  subse- 
quently, and  made  a  record;  but  on  this  occasion  wrote  a  letter. 
When  he  came  he  called  them  before  the  bar  of  the  court  and  after 
stating  fully  that  he  had  no  interest,  either  legal  or  equitable,  in  this 
property,  he  notified  them  that  there  was  no  formal  motion  of  record 
for  him  to  recuse  himself,  and  therefore  when  the  case  was  reached  he 
should  try  it,  indicating  to  those  people  that  if  thejr  wanted  to  make 
a  legal  record  upon  this  point,  there  was  plenty  of  time  to  do  it.  He 
said  in  efl*ect,  ''.You  have  only  written  to  me  personally;  you  have 
appealed  only  to  the  judicature  of  my  owai  mind.  Now  I  tell  you  I 
do  not  own  the  land.  I  tell  you  all  the  circumstances,  that  I  attempted 
to  purchase  the  land,  or  my  wife  did.  I  found  there  was  a  quitclaim 
deed  instead  of  a  warranty  deed,  and  on  inquiry  I  foimd  that  it  was 
in  the  tract  involved  in  my  court,  and  I  abandoned  all  thought  of  the 
purchase  instantly.  If  you  desire  to  raise  this  question  in  the  case 
you  have  not  appealed  to  the  jurisdiction  of  the  court  by  proper 


IMPEACHMENT  OF  JUDGE  CHABLES  SWAYNE.  491 

pleading.'*  Why,  any  lawyer  upon  the  flopr  of  this  House  will 
admit  that  in  so  solemn  a  proceeding  as  that,  which  refers  to  the  juris- 
diction of  the  court,  to  try  a  cause  it  must  be  put  upon  the  record  by 
formal  and  regular  proceedings  and  can  not  be  left  to  chance  and  to 
loose  letters  and  vague  rumors. 

Now,  one  thing  seems  to  have  been  lost  sight  of.  They  did  not  con- 
tent themselves  with  writing  a  letter  to  Judge  Swayne,  but  also  wrote 
to  Judge  Pardee.  They  told  Pardee  what  they  had  done.  Pardee 
gave  them  instructions.  Pardee  said  to  them:  **A11  right,  go  on  and 
make  your  record.  It  is  a  matter  reviewable;  you  can  not  suffer 
any  injury  by  it."  And  yet  in  the  face  of  this  positive  direction  from 
Judge  Pardee,  of  the  circuit  court,  and  this  plam  intimation  of  Judge 
Swayne,  the  trial  judge,  what  did  they  do?    They  did  nothing. 

They  abandoned  then  and  there  all  steps  toward  requesting  that  he 
recuse  himiself.  They  accepted  as  absolute  verity  his  statement  in 
regard  to  the  title  and  did  not  indicate  any  doubt  of  his  statement  at 
all.  Thus  matters  proceeded  until  Saturday  afternoon,  when  the 
case  was  called  for  trial,  and,  when  application  was  made  for  a  con- 
tinuance untU  Thursday  ensuing,  Mr.  Davis  says  Judge  Swayne  was 
disposed  to  permit  it.  He  wanted  to  grant  upon  their  motion  the 
delay  requested,  but  Mr.  Blount,  representing  the  defendant,  bitterly 
opposed  it.  He  said,  '^I  have  tried  this  case  11  times;  here  I  am 
prepared  to  try  it  now,  and  I  have  subpoenaed  my  witnesses.  I  know 
that  the  witnesses  for  the  plaintiff,  or  90  per  cent  of  them,  live  in 
Feiisacola  and  can  be  produced  in  court  forthwith,''  and  he  opposed 
any  continuance,  except  under  the  rules  of  the  court.  Blount  was 
within  his  legal  rights,  and  Judge  Swayne  was  compelled  to  deny  the 
motion  for  continuance  except  for  cause  shown.  He  did  not,  however, 
order  the  case  to  be  tried,  but  said  ''Come  in  on  Monday  and  make 
your  application  under  the  rules  of  the  court — show  proper  grounds 
and  I  will  grant  your  request."  His  conduct  was  in  the  highest  sense 
judicial  and  fair.  He  refused  their  groundless  request  for  a  con- 
tinuance because  the  opposing  counsel  insisted  upon  his  legal  rights 
and  gave  them  an  opportunity  on  Monday  to  show  cause  and 
evidenced  n  disposition  to  comply  with  their  request. 

This  closed  their  proceedings  m  court;  they  did  not  then  resume 
their  protest  against  his  right  to  try  the  case,  and  they  had  not  filed 
any  petition  or  made  any  record  to  that  end;  they  had  legally  and 
wholly  acquiesced  in  the  truth  of  his  statements  and  recognized  his 
absolute  qualification  to  proceed  with  the  case,  and  they  left  the 
court  room  with  the  agreed  purpose  of  coming  into  court  on  Monday 
morning  and  of  resuming  tneir  application  lor  a  postponement  to 
Thursday  under  the  rules  of  court. 

Xow,  Mr.  Speaker,  before  proceeding  to  draw  any  deductions  from 
these  facts,  let  me  call  attention  to  a  fundamental  principle  of  law 
tl^at  has  been  entirely  overlooked  in  this  discussion.  I  regard  it  of 
controlling  importance  because  in  the  minds  of  a  substantial  number 
of  the  Members  here  there  exists  this  thought:  Why  did  not  Judge 
Swayne  recuse  himself,  anyhow  ? 

It  was  a  delicate  question ;  they  had  raised  it,  and  whether  they  had 
i^ny  right  to  do  so  or  not,  he  could  very  easily  have  acquiesced  and 
had  another  judge  try  the  case.  There  was  no  difficulty  in  thaL  and 
at  the  utmost  it  was  a  matter  of  indelicacy  on  the  part  of  Judge 
Swayne. 
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And  I  fear  there  are  people  here  who  are  of  the  opinion  that  the 
imla^'ful  and  revolutionary  conduct  of  these  attorneys  is  in  some  sense 
justified  by  that  belief.  Let  me  tell  you,  gentlemen,  that  that  is  not 
the  law.  I  shall  show  you  that  the  law  required  Judge  Swayne  totir 
that  case,  if  there  was  no  ground  to  recuse  nimself,  as  absolut'ely  as  it 
required  him  to  refuse  to  try  it  if  grounds  for  disqualification  existed. 
He  is  appointed  and  sworn  to  try  the  cases  in  that  district,  and  there 
can  be  no  legal  trial  of  anjr  case  in  that  district  by  any  other  judge 
under  the  act  of  1850,  providing  for  the  assignment  of  judges,  except 
for  two  causes,  which  must  appear  of  record,  namely,  the  illness  of 
a  judge  or  his  disqualification  to  try  the  case. 

Mr.  LiTTLEFiELD.  You  mean  there  could  be  no  legal  failure  on  his 
part,  except  for  those  two  causes? 

Mr.  Moon  of  Pennsylvania.  Yes;  except  for  his  disqualification  or 
his  sickness.  And  I  tell  you  that  in  order  to  have  recused  himself 
from  the  trial  of  that  case  Judge  Swayne  would  have  been  obliged 
to  certify  to  Judge  Pardee  that  he  had  an  interest  in  that  property 
which  prevented  him  from  trying  the  case,  and  then,  gentlemen,  there 
would  nave  been  a  false  certificate  in  this  case,  of  infinitdy  more 
significance  than  those  about  which  so  much  has  been  said.  The 
law  upon  that  point  is  clear  and  unmistakable.  It  is  not  left  to  the 
whim  or  the  caprice  or  the  mere  judgment  of  the  judge.  He  must  be 
convinced  of  the  fact  that  there  are  reasons  for  him  to  recuse  himself, 
and  bear  that  in  mind,  that  any  verdict  rendered  by  a  substituted 
judge  where  the  ground  for  the  transfer  did  not  lie  would  be  a 
mistrial. 

Mr.  LiTTLEFiELD.  The  defendant  had  a  right  to  insist  that  he  should 
go  on  with  the  trial  of  the  case. 

Mr.  Moon  of  Pennsylvania.  Yes.  Now,  therefore,  Mr.  Speaker. 
this  is  the  legal  view  of  the  situation.  Now,  as  to  the  le^al  form  of 
procedure  for  disqualifying  a  judge,  the  statutes  of  the  Umted  States 
nave  no  provision  upon  uiis  subject,  and  every  lawyer  knows  that 
where  the  statutes  of  the  United  States  are  silent  upon  a  point  of 
procedure  the  statutes  of  the  district  in  which  the  court  is  held  pre- 
vail; and  the  statutes  of  Florida  provide  a  method  by  which  a  judge 
shall  be  called  to  recuse  himself,  and  under  the  rule  of  law  of  which  I 
have  spoken  that  method  was  the  law  of  this  case  upon  that  ix)int: 
and  the  law  of  the  State  of  Florida  provides  that  the  application  must 
be  made  by  affidavit  setting  forth  the  facts  reUed  upon,  an  aflBidavit 
by  which  the  party  making  the  application  is  responsible  for  their 
truth.  It  provides  for  a  trial  of  this  tact  before  the  judge,  the  making 
of  a  record  in  the  case  upon  this  point,  and  the  establishment  of  fac-t 
thereon  by  a  judicial  finding,  which  involves  the  question  of  the 
jurisdiction  of  the  court,  and  is  reviewable  by  the  court  of  appeals. 

Now,  with  this  view  of  the  duty  of  these  attorneys  and  with  this 
review  of  what  they  did,  I  will  ask  you  to  go  with  me,  gentlemen,  to 
that  little  grocery  store  in  Pensacola  on  Siat  November  night;  see 
that  little  corner  grocery,  ordinarily  the  scene  of  petty  merchandising, 
transferred  for  some  inexphcable  reason  into  the  consulting  chamb^ 
of  a  counselor;  see  gathered  around  that  counter  these  three  lawyers 
engaged  in  what  I  shall  consider  a  criminal  conspiracy  to  defeat 
justice. 

Mr.  Wm.  Alden  SMrrn.  WiU  the  gentleman  kindly  name  the  three 
lawyers? 
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Mr.  Moon  of  Pennsylvania.  Mr.  Belden,  Mr.  Davis,  and  Mr. 
Paquet.  At  that  hour  of  ni^ht  a  writ  was  issued,  after  the  courts 
were  closed,  at  nearly  8  o'clock  in  the  evening.  First  of  dl,  a  praecipe 
was  issued,  which  is  the  custom  there.  Mr.  Belden,  who  was  sick  in 
bed,  was  Drought  down  from  his  hotel  to  sign  that  praBcipe,  and 
mstantly  a  scurry  was  made  for  the  clerk  of  the  court.  The  clerk 
had  gone  home,  of  course.  The  courts  were  closed.  The  clerk  of 
die  court  was  found  and  told  that  that  writ  must  be  issued  that  night, 
apparently,  as  the  testimony  disclosed,  against  his  protest.  He  was 
told  it  must  be  issued  that  night,  and  after  the  writ  was  obtained, 
bearing  the  seal  of  the  court,  a  seal  imposed  at  an  hour,  I  venture  to 
say,  the  parallel  of  which  does  not  exist  in  the  judicial  history  of 
Florida,  the  sheriff  was  sent  for.  The  sheriff  was  found  somewhere, 
and  positive  instructions  were  given  to  the  sheriff  that  that  writ  must 
be  served  that  night. 

Afr.  LriTLEFiELD.  The  case  shows  that  Monday  would  have  been 
ample  time. 

Mr.  Moon  of  Pennsylvania.  It  does  not  need  any  argument  to 

Erove  that,  because  Judge  Swayne  was  to  sit  there  on  Monday  to 
ear  this  case.  They  had  an  engagement  in  court  with  him  on 
Monday  to  try  the  case.  But,  Mr.  Speaker  and  gentlemen,  here  is 
the  significant  sequel  of  that  remarkaole  proceeding:  As  soon  as  the 
sheriff  has  departed  and  the  service  was  j?uaranteed,  then  little  Mr. 
Prior  paddled  down  to  the  newspaper  office,  with  a  paper  scarcely 
yet  dry,  written  by  Paquet,  whicn  is  heralded  to  the  world  the  next 
morning,  in  flaming  headlines,  that  there  is  a  new  move  made  in  the 
Florida  McGuire  case,  and  which,  in  effect  and  in  language,  says  that 
suit  has  been  brought  against  Judge  Swayne  to  test  the  title  to  a 
piece  of  ground,  a  suit  for  the  possession  oJ  which  is  then  pending  in 
nis  court.  Now,  I  want  to  state  this  proposition :  If  among  any  ten 
candid  men  of  ordinary  intelligence  nine  of  them  will  not  decide 
absolutely  that  the  object  of  that  suit  was  that  newspaper  publica- 
tion, then  I  will  vote  for  the  impeachment  of  Judge  Swayne  upon 
this  article.  Bear  in  mind,  gentlemen,  that  suit  never  was  pro- 
ceeded with  any  further.  Bear  in  mind  that  the  very  praecipe 
itself  was  stolen  from  the  office  of  the  clerk,  and  to  this  aay  has 
never  been  returned.  To  use  the  language  of  the  distinguished 
gentleman  from  Mississippi,  whom  I  see  before  me,  that  famous 
lawsuit  died  a-boming.  It  was  intended  as  the  basis  for  the  news- 
paper publication,  and  when  the  newspaper  publication  had  been 
secured  it  died  then  and  there. 

I  repeat,  if  it  is  not  the  judgment  of  every  man  of  intelligence 
itninfluenced  by  partisan  bias,  the  sole  object  of  that  suit,  at  that 
witching  time  of  night,  when  churchyards  yawn,  was  to  give  basis 
to  the  newspaper  pubhcation,  I  will  vote  for  this  article  of  impeach- 
ment. 

Now,  our  opponents  say,  why  did  they  discontinue  the  suit  ?  It  is 
very  apparent  to  me.  (m  the  calm  of  that  cool  November  Sunday 
morning,  that  quiet  day  in  Pensacola,  when  these  three  conspirators 
looked  calmly  upon  their  nefarious  work  of  the  night  before,  when 
they  saw  what  tney  had  done  to  prepare  a  record  for  the  continuance 
of  that  suit,  they  were  aghast  at  tneir  own  handiwork.  Why,  the 
devil  himself  would  not  have  had  theliardihood  to  go  in  on  Monday 
morning  before  Judge  Swayne  and  say,  "We  have  made  a  record,  we 


494  IMPEACHMENT  OF  JTJDQE  CHABLES  SWATKE. 

have  given  you  grounds  to  recuse  yourself,  we  have  asserted  that  you 
are  the  owner  of  this  land  in  order  to  obtain  a  continuance,  and 
brought  suit  against  you.''  It  may  be  said  to  the  credit  of  these 
men  that  when  they  saw  the  position  in  which  they  were  placed 
they  had  but  one  tiling  to  do.  Paquet  quietly  gets  out  of  town. 
Paquet  shaken  the  dust  of  the  Commonwealth  off  his  feet  and  hies 
into  Louisiana. 

Mr.  Palmer.  Will  the  gentleman  state  that  Pa<!][uet  went  home 
because  his  family  was  sick  ? 

Mr.  Moon  of  Pennsylvania.  Oh,  he  didn't  have  to  go  before  8 
o'clock  the  night  before.  His  family  was  not  so  sick  but  that  they 
could  wait  while  he  could  join  in  the  conspiracy  on  that  Saturday 
night.     [Laughter  and  a{)plause.] 

Now,  gentlemen,  that  is  the  history  of  that  case,  and  the  decision 
of  the  circuit  court  of  appeals  in  this  case  has  loft  us  but  one  question 
to  decide.  Bear  in  mmd  that  these  contempt  proceedings  in  the 
lower  court  were  fought  on  the  ground  that  the  court  had  no  jurisdic- 
tion; that  the  bringing  of  the  suit  in  the  State  court  was  not  a  viola- 
tion of  any  rule  of  procedure  that  this  judge  could  punish  for. 

The  circuit  court  of  appeals  took  that  thing  from  under  their  feet; 
the  circuit  court  of  appeals*  said:  ''Yes,  they  were  oflScers  of  the 
court,  the  court  had  jurisdiction  of  the  parties  and  of  the  subject 
matter,  and  the  only  thing  that  was  lelt  to  the  discretion  of  the 
court  was  to  say,  was  this  action  maliciously  done,  and  was  it  intended 
to  impede  the  course  of  justice?" 

Now,  if  there  is  any  man  on  the  floor  of  this  House  who  does  not 
believe  that  it  was  maliciously  done  .and  done  for  the  purpose  of 
impeding  the  administration  of  justice,  I  do  not  comprehend  his 
process  of  reasoning. 

Another  error  of  law  has  caused  serious  misapprehension  here,  for 
it  is  said  by  some  Members  here  that,  while  up  to  this  time  Judge 
Swayne  was  clearly  within  his  right,  he  is  susceptible  to  impeachment 
because  he  exceeded  the  law  in  mflicting  punishment.  Never  was  a 
more  dangerous  and  a  more  insupportable  legal  proposition  advanced 
tl;ian  that.  I  grant  you  that  if  that  excess  of  punishment  was  done 
maliciously,  or  with  a  corrupt  purpose,  if  you  can  show  that  he  had 
hatred  against  these  men,  and  that  he  distorted  legal  processes  for 
the  punishment  of  individual  hatred  and  with  corrupt  mind,  then 
it  is  an  impeachable  offense,  but  I  want  to  say  to  you  that  there  is 
nothing  in  this  testimony  upon  which  it  can  be  based,  and  certainly 
the  fact  that  he  made  a  mistake  of  the  law  is  not  a  scintilla  of  evi- 
dence in  that  respect. 

I  want  to  quote  to  you,  Mr.  Speaker  and  gentlemen,  the  leading  case 
of  impeachment  in  this  country.  There  has  never  been  an  impeach- 
ment of  a  judge  but  that  this  has  been  cited,  and  if,  perchance,  this 
case  should  go  to  the  bar  of  the  Senate,  as  I  hope  it  will  not,  I  venture 
to  say  that  the  case  I  am  about  to  cite  will  be  regarded  as  the  leading 
case  on  this  question.  Almost  every  lawyer  acquainted  with  im- 
peachment proceedings  knows  the  case  of  Yates  agamst  Lanning, 
reported  in  9  Johnson,  New  York. 

The  facts  are  these:  Yates  was  a  man  of  importance  in  New  York. 
He  was  a  master  in  chancery,  he  was  a  man  ot  dignity  and  standirg, 
and  a  member  of  the  bar.  For  some  contempt  of  court  Chancellor 
Lanning  imprisoned  him.     He  immediately  sued  out  a  writ  of  habeas 
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corpus  before  Judge  Spencer,  and  Judge  Spencer  discharged  him. 
Judge  Spencer  held  that  the  commitment  was  illegah  Chancellor 
Lanning  declared  that  the  discharge  was  illegal  and  imprisoned  him 
again.  He  went  back  to  Judge  Spencer  and  he  again  discharged  him. 
Again  Chancellor  Lanning,  declaring  that  the  judge  had  no  right  to 
do  it,  imprisoned  the  man  the  third  time,  whereupon  Mr.  i  ates 
appealed  to  the  supreme  court  of  the  State  of  New  York,  and  the 
supreme  court  held  that  the  commitment  was  leral  and  that  the  dis- 
charge on  the  habeas  corpus  was  illegal;  but  lates,  not  content, 
appealed  from  the  supreme  court  of  the  State  of  New  York  to  the 
court  of  errors  and  appeals,  and  that  court  of  last  resort  said  the  man 
ought  to  have  been  discharged  under  the  habeas  corpus  proceedings, 
that  he  never  ought  to  have  been  imprisoned,  and  discharged  Yates 
from  custodif^.  Now,  if  there  ever  was  a  case  in  the  liistory  of  judi- 
cial proceedmgs  where  there  was  an  evidence  of  malice  in  repeated 
imprisonment  it  existed  in  that  case. 

Yates  brought  suit  against  Lanning  to  recover  damages  for  false 
imprisonment,  and  Chancellor  Kent — that  man  whose  name  adorns 
the  pages  of  American  judicial  history;  that  man  at  whose  feet  you 
sat  ana  I  sat  in  instructions  in  American  law — delivered  an  opinion 
which  has  been  a  standard  ever  since,  in  which  he  said  it  was  absurd 
to  say  that  a  judge  could  be  punished  for  ignorance  of  the  law;  that 
if  Judge  Lanning  believed  that  Yates  was  guiltv  it  was  his  dutv  to 
punish  him  seven  times  or  seven  times  seven  if  he  believed  it  hon- 
estly, and  if  he  believed  judicially,  that  the  discharge  on  habeas 
corpus  was  illegal  and  that  it  was  absolutely  beyond  the  power  of 
any  man  to  sue  a  judge  under  those  circumstances.  He  did  say  that 
for  a  corrupt  abuse  of  judicial  power  the  court  of  impeacliment  was 
the  plac^,  but  that  this  showed  no  ground  for  any  sucn  course. 

Mr.  LiTTLEPiELD.  That  the  case  did  not  show  any  corrupt  conduct 
on  the  part  of  the  judge? 

Mr.  Moon  of  Pennsylvania.  Yes.  Now,  this  triumvirate  of  legal 
conspirators — Belden,  Davis,  and  Paquet — were  sworn  officers  of 
that  court.  They  were  pledged  to  uphold  its  dignity  and  its  honor. 
They  were  high  priests  in  that  temple  of  justice  and  with  unhallowed 
hancis  they  profaned  its  sacred  altars,  and  I  say  that  if  Judge  Swayne 
did  not  in  sentencing  them  for  contempt  say  that  their  conduct  was 
an  offense  in  the  nostrils  of  justice  he  lost  an  opportunity  of  saying 
what  he  ought  to  have  said.  I  say  that  their  conduct  absolutely  jus- 
tified it,  and  nothing  can  convinced  me  that  the  good  people  of  Pensa- 
cola,  Fla.,  do  not  look  with  disdain  upon  such  chicanery  and  shyster 
practice  iis  that.  We  are  dealing  with  a  coordinate  organic  depart- 
ment of  this  Grovemment — the  judiciary — the  weakest  division  of 
the  three  great  powers;  a  department  that  has  no  patronage  to  dis- 
f^ense ;  that  neither  carries  the  purse  nor  wears  the  sword ;  whose  sole 
power  for  its  protection  is  the  summary  power  to  punish  for  contempt. 
lii  every  judicial  district  of  this  land,  upon  the  bench  with  the  judge, 
sits  enthroned  the  dignity  of  the  United  States,  and  whosoever  touches 
with  the  finder  of  contempt  the  least  one  of  these  judges  touches  us; 
and  that  it  is  our  duty,  as  members  of  the  legislative  department  of 
the  country,  to  ^ard  and  protect  with  jealous  care  the  dignity  and 
honor  of  the  judiciary,  as  it  is  to  protect  ourselves  from  contumely 
and  contempt.     [Prolonged  applause.! 
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Mr.  GiLLETT  of  California.  Mr.  Speaker,  I  now  yield  30  minutes  to 
the  gentleman  from  Indiana  [Air.  Crumpacker]. 

Mr.  Cbumpacker.  Mr.  Speaker,  the  time  is  passed  in  this  debate 
when  it  seems  proper  to  go  into  a  detailed  discussion  of  the  various 
articles  presented  by  the  special  committee  for  adoption  by  the 
Hous6  in  the  impeachment  of  Judge  Swayne.  The  various  charges 
have  been  discussed  in  detail  and  at  great  length  by  members  of  uxe 
special  committee  and  members  of  the  Committee  on  the  Judiciary, 
who  formulated  the  charges  and  who  are  thoroughly  familiar  with  the 
record.  The  views  of  tixe  members  of  that  cominittee,  conflicting 
and  antagonistic  as  they  are,  have  been  given  to  the  House  in  elabo- 
rate detad.  The  gentleman  from  Pennsylvania  [Mr.  Moon]  who  just 
preceded  me,  made  an  exceptionally  strong  argument  against  the 
adoption  of  any  of  the  articles  of  impeachment  presented  by  the 
special  committee.  My  mind  has  been  running  along  in  the  same 
channel  with  liis  argument. 

In  conversation  with  Members  of  the  House  I  have  heard  many 
say  that  the  House  had  already  committed  itself  to  the  policy  of 
impeaching  Judge  Swayne  and  it  only  remained  to  formulate  the 
charges.  The  gentleman  from  Pennsylvania  [Mr.  Palmer],  who  is  in 
charge  of  the  majority  report  of  the  committee,  in  his  able  speech 
said  that  it  was  within  the  power  of  the  House  to  vote  down  all  of 
the  articles  of  impeachment  and  discontinue  the  proceeding  altogether. 
He  said  the  House  might  stultify  itself  and  make  itseli  a  laughing 
stock  before  the  countrv  if  it  so  desired.  It  occurs  ^to  me,  Mr. 
Speaker,  that  each  Memoer  of  this  body  must  determine  his  action 
upon  the  standards  of  justice  and  policy  he  has  in  bis  own  mind. 
Each  one  must  determine  liis  duty  for  himself.  The  House  is  familiar 
with  the  discus&ion  that  occurred  at  the  time  of  the  adoption  of  the 
re&olution  for  impeachment  before  the  hoUday  recesa.  There  was 
practically  but  one  side  of  the  question  presented  to  the  House. 

I  believe  every  Member  who  spoke  on  that  occasion  had  signed  a 
report  or  a  statement  that  appeared  in  the  record  declaring  that  the 
resolution  for  impeachment  ought  to  be  adopted.  If  now,  on  further 
investigation,  a  Member  of  this  body  who  voted  for  the  resolution 
originally  should  conclude  that  he  made  a  mistake,  that  the  charges 
pr^ented  against  Judge  Swayne  are  not  of  such  a  grave  character  as 
to  justify  this  extraordinary  proceeding,  let  me  ask  him  whether  he 
regards  it  his  duty,  in  the  face  of  his  new-bom  conviction,  to  still  vote 
to  fix  upon  the  name  of  an  innocent  judge  the  brand  of  infamy  that 
will  stand  through  all  the  generations  to  come  in  order  that  he  maj 
appear  to  be  consistent.  It  occurs  to  me  that  no  Member  of  this 
body,  if  he  sincerely  believes  that  the  charges  are  not  worthy  of  the 
high  consideration  that  gentlemen  are  attempting  to  give  to  them, 
can  conscientiously  support  them  regardless  of  what  his  attitude  may 
have  been  upon  the  origmal  resolution.  In  my  judgment,  the  Memb^ 
who  votes  for  any  article  of  inlpeachment  against  his  conviction  stulti* 
fies  his  conscience  and  his  manhood. 

The  gentleman  from  Pennsylvania  [Mr.  Moon]  discussed  in  a  meas- 
ure the  general  aspects  of  this  case.  What  kind  of  a  man  and  a  judge 
is  Judge  Swayne?  He  has  been  characterized  upon  this  floor  as 
''utterlv  corrupt,"  as  '^utterly  tyrannical,"  as  '*the  most  lawless  man 
in  the  State  of  Florida,"  a  man  in  whose  career  lingers  bankruptcies, 
scandals,  and  suicides.     Is  he  such  a  monster  as  he  has  been  onarac* 
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terized?  It  is  impossible.  He  went  to  the  State  of  Florida  about  20 
years  ago  and  tooK  up  his  home  there  in  good  faith.  In  May,  1889, 
after  having  lived  there  about  five  years,  he  was  appointed  United 
States  distnct  judge  for  the  district  of  Florida.  He  nas  continued  in 
his  office  under  that  appointment  ever  since,  and  in  1897,  after  having 
served  as  judge  for  the  district  for  eight  years,  members  of  the  bar  m 
that  State,  men  who  had  practiced  before  him,  men  who  knew  all 
about  him  as  a  judge,  and  men  who  knew  him  personally,  recom- 
mended him  for  the  important  and  responsible  position  of  justice  of 
the  Supreme  Court  of  the  United  States  to  succeed  the  late  Justice 
Field,  who  was  expected  shortlv  to  retire. 

In  1899  these  same  men,  including  all  the  members  of  the  bar  at 
Pensacola,  lawvers  and  business  men  all  over  the  State  of  Florida, 
recommended  fiim  for  promotion  to  the  United  States  circuit  bench 
for  the  fifth  judicial  district.  During  the  last  10  years  of  his  official 
service  most  of  his  time  has  been  ipent  in  holding  court  outside  of  his 
district.  He  has  held  court  in  Texa^ ,  Louisiana,  and  Alabama,  and 
the  record  shows  that  50  per  cent  more  of  his  time  was  devoted  to 
work  outside  of  the  State  of  Florida  than  was  given  to  work  in  the 
State  of  Florida.  He  has  held  court  at  the  suggestion  and  by  the 
designation  of  the  circuit  judges  of  that  circuit  all  over  the  Southern 
States,  and  yet,  Mr.  Speaker,  not  a  single  criticism  of  Judge  Swayne, 
either  as  a  citizen  or  judge,  has  come  from  Texas,  Louisiana,  Alar 
bama,  or  any  other  place  where  he  held  court  outside  of  the  north- 
ern district  of  Florida.  Is  not  that  significant  ?  If  he  were  such  a 
monster,  if  he  were  so  thoroughly  corrupt  and  absolutely  tyrannical 
as  he  hai  been  described  upon  the  floor  of  this  House,  would  there 
not  have  been  some  .exhibition  of  his  viciousness,  some  complaint 
from  the  States  of  Texas,  Louisiana,  and  Alabama,  where  he  devoted 
most  of  his  time  to  his  court  duties  during  the  last  10  years  of  hiti 
official  career  ? 

During  that  time,  Mr.  Speaker,  the  circuit  judges  who  sat  with  him, 
who  saw  the  character  of  his  work,  who  reviewed  his  decisions,  and 
knew  more  about  him  as  a  judge  than  anyone  else  could  know,  selected 
him  to  go  into  those  other  States  and  administer  justice.  Ih  it  pos- 
sible that  the  circuit  judges  of  that  circuit  would  select  and  send  out 
a  jud^e  so  utterlj  unfit,  so  thoroug:hly  corrupt,  to  administer  the 
most  important  nghts  of  the  people  into  those  other  States?  I  say 
it  i^  impossible  to  believe  they  would  do  such  a  thing.  The  record 
shows  that  this  judge  sat  in  thousands  of  cases  involving  large 
amounts  of  property  and  the  most  important  questions,  and  yet  after 
a  most  zealous  and  vigilant  and  thorough  investigation  of  his  record 
for  a  period  of  15  years  not  a  word  of  criticism  has  been  made  in 
relation  to  a  single  decision,  a  single  judgment  he  rendered,  excepting 
two  inconseauential,  unimportant  contempt  cases. 

Let  me  ask  of  this  House  if  there  is  a  district  judge  in  the  United 
States  who  has  been  as  long  on  the  bench  and  has  done  as  much 
business  as  Judge  Swayne  against  whom  as  much  could  not  be  dis- 
covered upon  a  much  less  thorough  and  zealous  investigation  than 
has  been  made  in  this  case  ?  In  respect  to  these  two  contempt  cases 
that  have  been  discussed  so  exhaustively  upon  the  floor  of  this  House, 
the  debate  here  itself  is  convincing  evidence  of  the  fact  that  Judge 
Swayne  was  not  and  could  not  have  been  influenced  by  any  improper 
miotives  in  his  decision  in  either  of  them.     The  merits  of  those  cases 
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has  been  the  subject  of  honest  debate  and  honest  difference  of  opinion 
here.  The  distinguished,  eloquent,  and  dramatic  gentleman  from 
New  York  [Mr.  Cockran]  criticized  Judge  Swayne  in  relation  to  his 
conduct  in  the  Belden  and  Davis  case,  while  my  friend  from  Elaine 
[Mr.  Littlefield],  equally  as  honest,  equally  as  able,  and  equally  as 
eloquent,  if  not  quite  as  dramatic,  justified  the  action  of  the  judge  in 
that  case  from  beginning  to  end,  disclosing  an  honest  difference  of 
opinion  between  two  eminent,  able  lawyers  and  statesmen  in  relation 
to  the  merits  of  the  case.  One  claims  that  the  decision  of  the  jud^ 
was  wrong,  and  the  other  claims  that  if  he  had  not  decided  as  he  did 
he  would  have  been  wrong. 

Why,  Mr.  Speaker,  I  befieve  if  it  were  submitted  to  this  House  fuUv 
one-half  of  the  membership-^aye,  I  believe  that  if  not  involved  in  tbk 
question  of  impeachment,  nine-tenths  of  the  House  would  justify  the 
entire  conduct  of  Judge  Swayne  in  the  disposition  of  the  ^Iden  and 
Davis  contempt  case.  We  are  not  here  to  impeach  Judge  Swmyne 
because  he  may  have  made  a  mistake,  if  it  were  admitted  that  he  did 
make  one.  This  proceeding,  Mr.  Speaker,  is  not  criminal;  it  is  not 
penal.  It  is  not  instituted  for  the  purpose  of  punishing  a  jiK^e  for 
any  violation  of  law  or  any  mistake  ne  may  have  made  in  acunimster- 
ing  the  law.  It  is  a  political  proceeding  brought  for  the  sole  purpose 
of  determining  whetner  this  United  States  judge  is  longer  ntted  to 
occupy  the  responsible  and  honorable  position  he  now  fil& — that  and 
nothmg  more.  I  beUeve  in  the  maintenance  of  a  high  standard  for 
the  judiciary  of  this  country,  but  an  ideal  standard  is  not  to  be 
expected.  We  can  have  practical  standards  only.  Judges  make 
mistakes  in  relation  to  the  law  every  day  in  the  year,  as  the  reports 
of  tlie  Supreme  Court  of  the  United  States  disclose.  Cases  are  re^ 
versed  almost  every  day  that  that  court  is  in  session  and  the  inference 
IS  that  the  trial  court  made  a  mistake  in  every  case  that  is  reversed. 

Mr.  Fowi^ER.  And  in  decisions  of  5  to  4. 

Mr.  Crumpackeb.  And  even,  Mr.  Speaker,  decisions  in  the  most 
important  cases  of  that  high  tribunal  are  rendered  by  a  bare  majority 
of  1.  Is  the  dissenting  minority  impeachable  for  bein^  on  the  wrong 
side  of  the  law  ?  It  does  not  fofiow  that  because  a  decision  may  have 
been  reversed  the  judge  who  rendered  it  is  guilty  of  misconduct. 

This  debate  illustrates  that  honest  minds  may  differ  respecting  the 
two  decisions  of  Judge  Swayne  involved  in  uus  proceedinc^.  One 
honest  judge  might  have  discharged  the  defendants  in  both  cases, 
and  another  equally  honest  judge  might  have  convicted  them  in  both 
cases,  as  Judge  Swayne  did. 

The  question  is,  I)oes  this  record  show  that  Judge  Swayne  was  cor- 
rupt, ttiat  his  official  conduct  was  prompted  by  improper  and 
unworthy  motives  f  The  gentleman  from  Jfew  York  [Mr.  Uockran] 
put  the  question  to  the  House  in  this  way:  He  said,  "Here  are  certain 
transactions  shown  by  the  record  that  ifembers  have  said  were  in  bad 
tasto  and  possibly  reprehensible  in  some  degree.  Now,"  he  says, 
"  tlie  qiiestion  is  for  the  House  to  determine.  If  it  votes  against 
unpoacnment,  it  not  only  condones  but  approves  conduct  that  may 
l>e  n^prelfcensiblc."  According  to  his  logic  the  only  way  one  can  dis- 
approve the  conduct  of  a  civS  officer  is  to  vote  to  impeach  him! 

The  Constitution  of  the  United  States  provides  that  civil  officers 
may  be  impeached  for  hiffh  crimes  and  misdemeanors.  There  may 
bo  irregulantitvj  in  tlie  conauct  of  a  pubUc  officer  that  do  not  approadt 
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the  dignity  of  high  crimes  and  misdemeanors,  and  consequently  would 
not  authorize  impeachment.  Impeachment  is  an  extraordinary  pro- 
ceeding, it  has  been  resorted-to  only  a  few  times  in  the  history  of  this 
country,  and  the  fact  that  it  is  so  rarely  invoked,  Mr.  Speaker,  is  con- 
vincing evidence  that  it  is  only  invoked  in  cases  where  tne  misconduct 
is  of  such  a  grave  nature  as  to  require  a  resort  to  extraordinary  pro- 
ceedings. 

There  is  no  judge  in  America  or  anywhere  else  whose  conduct  is 
absolutely  upright  and  correct  in  every  particular  and  upon  all 
occasions.  The  Question  is,  Does  Judge  Swayne  measure  up  to  the 
ordinary  standard  of  district  judges  throughout  the  country  ?  That 
is  the  question  for  the  House  to  determine.  The  charges,  Mr.  Speaker, 
are  of  a  flimsy  nature.  The  record  presents  to  the  House  for  consider- 
ation a  mas9  of  chaff,  and  when  it  is  sifted,  when  the  chaff  is  separated 
from  the  wheat,  there  is  practically  nothing  left.  The  question  of 
residence  has  been  thoroughly  discussed. 

In  my  judgment  there  is  no  court  in  Christendom  that  would  not 
decide'  upon  this  record  that  Judge  SwajTie  has  made  not  only  a 
technical  but  a  substantial  comphance  with  the  residence  require- 
ment of  the  statute  from  the  time  he  first  went  to  Pensacola,  Fla., 
to  make  his  home,  until  the  present  time.  There  is  no  question 
about  it  in  my  mind.  Of  course,  he  was  absent  from  the  State  of 
Florida  a  good  portion  of  each  year,  but  it  must  be  borne  in  mind  that 
during  the  court  season  of  the  year  50  per  cent  more  of  his  time  was 
occupied  in  holding  court  outside  of  that  State  than  in  it.  He  was 
necessarily  absent  then.  The  evidence  showed  that  he  was  absent 
from  his  own  district  onlv  during  the  summer  vacation,  with  one 
exception  or  two,  when  dfuring  the  hoUday  season  he  went  to  his 
ancestral  home  in  Delaware,  except  when  he  was  ordered  to  be  away 
in  other  parts  of  the  country  attending  to  his  official  duties  by  direc- 
tion of  his  superior  officers. 

Mr.  Wm.  Alden  Smith.  Does  not  the  record  show  that  he  actually 
attended  court  and  held  court  there  more  frequently  than  judges  of 
many  other  districts  ? 

Mr.  Crumpacker.  I  do  not  know.  The  work  of  judges  in  other 
districts  is  not  gone  into  in  the  record. 

Mr.  LiTTLEFiELD.  It  shows  an  annual  average  of  holding  court  of 
179  days  in  and  out  his  district. 

Mr.  Crumpacker.  That  is  assuming  that  he  h^ld  court  six  days  in 
the  week  ? 

Mr.  LrrxLEFiELD.  Oh,  no;  the  actual  number  of  days  on  which  he 
held  court. 

Mr.  Crumpacker.  And  that  does  not  include  days  during  terms 
when  there  were  no  cases  ready  for  trial,  when  the  judge  might  be 
engaged  in  looking  up  law  questions  or  in  the  preparing  of  opinions 
or  in  writing  instructions,  and  some  courts  only  nold  sessions  five 
days  in  the  week  regularly.  That  is  the  common  custom  out  in  the 
State  of  Indiana,  particularl}'  among  State  courts. 

Then  there  was  the  time  occupied  in  going  to  and  returning  from 
the  place  of  holding  court,  and  when  all  the  facts  are  fairly  considered 
it  appears  quite  satisfactorily  that  Judge  Swavne  was  engaged  in  his 
official  work  in  the  northern  district  of  Florida  and  elsewhere  under 
ihe  direction  of  the  circuit  judges  all  of  the  time  for  the  last  10  years 
excepting  during  his  proper  summer  vacation. 
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^Ir.  LiTTLEFiELD.  On  an  average  of  three  months  in  a  year. 

Mr.  Crumpacker.  On  an  average  of  three  months  a  year.  Now, 
some  reference  has  been  made  to  the  state  of  feeUng  against  Judge 
Swayne  in  Florida.  What  is  the  reason  for  it  ?  He  was  appointed 
judge  in  May,  1889,  and  shortly  after  his  appointment  a  series  of 
election  prosecutions  occurred.  The  grand  jur^'^  impaneled  during 
that  fall  returned  a  large  number  of  indictments  for  election  frauds. 
That  action  created  a  great  deal  of  excitement  throughout  the  State 
of  Florida.  The  feeling  was  intense,  and  opposition  to  the  confirma- 
tion of  Judge  Swayne^s  appointment  was  made  before  the  Committee 
on  the  Judiciary  in  the  United  States  Senate  at  the  following  session 
of  Congress. 

The  question  of  his  confirmation  was  held  up  by  that  conunittee  for 
four  months.  A  thorough  investigation  was  had.  Judge  Swayne 
was  charged  with  intense  partisanslup,  with  partialitv,  witn  improper 
conduct  in  impaneUng  the  grand  jury;  and  after  a  thorough  investi- 
gation his  conduct  was  fully  vindicated,  and  he  was  confirmed. 
Questions  growing  out  of  the  election  cases  were  the  subject  of  several 
very  acrimonious  personal  debates  on  the  floor  of  the  Senate,  which 
illustrated  the  intensity  of  the  feeling  existing  on  account  of  tne  elec- 
tion cases. 

In  the  meantime  deputy  marshals  who  attempted  to  serve  the 
warrants  and  writs  were  assassinated,  witnesses  were  shot  and  intimi- 
dated and  kept  away  from  the  court,  and  finally,  in  June  or  July,  1891^ 
the  courthouse  at  Jacksonville,  containing  the  indictments  and  the 
records  of  the  cases,  was  burnea  by  an  incendiary,  and  by  that  means 
the  prosecutions  were  disposed  of  lorever. 

The  feeUng  was  intense  and  persistent,  and  in  1893,  after  Mr. 
Cleveland  became  President,  supported  by  a  Democratic  Congress,  a 
new  district  was  created  in  the  State  of  Florida,  taking  away  from 
Judge  Swayne's  court  practically  all  of  the  business  it  had.  There  is 
no  man  who  will  take  the  pains  to  go  back  and  study  the  history  of 
this  judgeship,  involving  the  appointment  and  confirmation  of  Jud^ 
Swayne,  the  assassination  of  deputy  marshals,  the  murder  of  wit- 
nesses, and  the  destruction  of  the  courthouse  at  Jacksonville,  who  will 
not  conclude  that  the  feeling  against  the  judge  was  most  bitter  and 
vindictive.  He  had  lived  there  only  about  five  years  when  he  was 
originally  appointed.  He  was  characterized  as  a  '* carpetbagger."  I 
am  not  criticising  anybody,  but  simply  relating  the  nistory  of  this 
judgeship,  with  the  View  of  finding  an  explanation  of  the  feeling  that 
is  said  to  exist  against  Judge  Swayne  in  Florida  at  this  time. 

After  the  new  district  was  created  and  in  the  course  of  time  the 
feeling  growing  out  of  the  election  cases  largely  subsided,  and  the 
judge  was  gettmg  on  fairly  well  with  his  court  until  the  O'Neal  con- 
tempt case  occurred.  That  man,  who  was  justly  punished  for  a  gross 
contempt  of  court,  swore  vengeance  against  Juage  Swayne,  and  with. 
his  wealth  and  influence  he  had  but  little  difficulty  in  fanning  the  old 
slumbering  prejudice  against  the  ''carpetbag  juage''  into  an  active 
flame,  ana  the  result  was  the  adoption  of  the  resolutions  on  the  part 
of  the  Legislature  of  Florida  during  the  winter  of  1903  demanding 
Swayne's  impeachment. 

I  believe,  Mr.  Speaker,  that  if  it  had  not  been  for  those  election 
prosecutions,  those  unfortunate  indictments  against  m.en  charged 
with  frauds  against  the  ballot  in  1889,  there  would  have  been  no 
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thought  of  mstituting  impeachment  proceedings  against  Judge 
Swayne.  This  entire  proceeding,  this  persecution,  is  the  result  of 
an  attempt  of  officers  of  the  law  to  punish  election  frauds  in  Florida. 
This  is  the  only  way  to  account  for  the  feehng  now  existing  against 
Judge  Swayne  in  that  State.     His  conduct  as  judge  does  not  deserve  it. 

But  I  doubt  if  it  exists  in  the  degree  that  has  been  depicted  by  the 
gentleman  from  Florida  and  other  Members  on  the  floor  of  this 
House.  No  man  has  spoken  a  single  word  against  the  private 
character  and  standing  of  this  judge.  No  man  has  questioned  his 
integrity  except  in  connection  with  the  per  diem  and  the  private-car 
transactions.  The  private-car  transaction  occurred  10  or  11  years 
ago,  under  a  receiver,  my  recollection  is,  who  was  not  appointed  by 
Judge  Swayne  at  all.  I  understand  that  the  original  receiver  ap- 
pointed by  Judge  Swayne  was  a  Mr.  Mason,  and  Judge  Pardee  came 
down  and  they  consulted  together,  and  Mr.  Durkee  was  made  receiver 
at  the  suggestion  of  Judge  Pardee,  succeeding  Mr.  Mason,  a  man  of 
eminent  standing  and  integrity.  During  the  course  of  the  receiver- 
ship the  private  car  was  sent  to  bring  Judge  Swayne  from  Guyen- 
court,  Del.,  to  Pensacola.  The  record  shows  that  without  any 
suggestion  on  the  part  of  Judge  Swayne  the  receiver,  upon  his  own 
motion,  sent  the  private  car  to  Guyencourt  to  bring  him  down  to 
hold  his  court  in  the  fall  of  1893. 

Possibly  that  was  a  transaction  that  may  be  entitled  to  some  degree 
of  reproach,  that  may  be  in  some  degree  reprehensible,  but  I  submit, 
Mr.  Speaker,  it  was  a  transaction  which,  naving  occurred  11  or  12 
years  ago,  does  not  now  reach  the  importance  of  grave  irregularity  or 
a  high  misdemeanor  such  as  to  justify  the  House  of  Representatives 
in  impeaching  the  judge.  He  did  not  pass  upon  the  accounts  of  the 
receiver.  The  new  dLstrict  was  created  in  1894,  and  the  chief  seat  of 
justice  in  the  district  of  Florida  prior  to  that  time  was  at  Jackson- 
ville, possibly  at  St.  Augustine.  The  receivership  was  being  admin- 
istered at  Jacksonville,  and  in  1894,  about  a  year  after,  or  within  a 
year  from  the  time  of  the  appointment  of  that  receiver,  the  new  law 
went  into  effect.  Judge  Swayne  was  sent  over  to  Pensacola  and 
Tallahassee,  and  his  successor  administered  and  closed  up  the  receiver- 
ship and  passed  upon  the  accounts  of  the  receiver. 

I  do  not  know  tnat  that  would  make  any  difference  in  the  principle 
involved  in  the  question,  but  I  do  submit  that  it  is  too  inconsequential 
to  justify  the  grave  and  extraordinary  proceeding  of  impeachment. 

Then,  during  that  same  summer,  Judge  Swayne  desired  to  take  a 
trip  to  California  for  his  health,  and  the  receiver  said  to  him,  "Take 
the  private  car;  it  is  not  in  use,  we  do  not  need  it,  it  will  not  cost 
anything  to  operate  it;  there  is  a  standing  custom  among  all  the  rail- 
roads throughout  the  country  to  transport  private  cars  without 
charge,  and  we  will  have  to  carry  just  as  many  private  cars  over  our 
lines  if  you  do  not  use  this  one  as  if  you  do,''  and  Judge  Swayne 
accepted  his  hospitality.  Perhaps  he  ought  not  to  have  done  it.  I 
do  not  justify  the  conduct  of  Judge  Swayne  in  using  the  private  car, 
but  at  the  same  time  I  take  the  position  that  it  is  not  a  high  misde- 
meanor. It  may  be  a  misfeasance,  it  may  be  one  of  those  common 
irregularities  that  many  well-disposed  men,  upright,  just,  and  able 
judges,  would  commit.  It  does  not  demonstrate  such  a  degree  of 
corruption  and  unfitness  as  would  justify  the  Senate  of  the  United 
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States,  as  an  impeaching  court,  in  convicting  Judge  Swayne  and 
removing  him  from  office. 

Mr.  Palmer.  Will  the  gentleman  allow  an  interrogation  ? 

Mr.  Crumpacker.  I  will. 

Mr.  Palmer.  What  do  you  think  about  the  proposition  that  he  had 
a  right  to  use  that  car  because  the  railroad  was  in  the  hands  of  a 
receiver  ? 

Mr.  Crumpacker.  I  think  about  that  proposition  as  I  do  about  a 
good  many  other  things  that  are  in  this  record;  it  is  one  of  the  things 
that  incidentally  came  about,  and  Judge  Swayne  afterwards  said  he 
did  not  take  any  such  position  at  all,     [Applause.] 

Mr.  Palmer.  I  beg  your  pardon. 

Mr.  Crumpacker.  Judge  Swayne  said  he  did  not  take  the  position 
and  did  not  want  to  be  understood  as  claiming  that  he  had  a  right  to 
use  property  that  was  within  his  custody  through  a  receivership 

appointed  by  him,  and  the  gentleman,  I  think,  will  remember  that 

,  Mr.  Palmer.  I  think  I  remember  tliis:  I  think  I  remember  dis- 
tinctly what  occurred  and  I  think  I  remember  distinctly  what  is  in 
the  record.  When  Judge  Swayne  made  his  written  statement,  23 
pages  of  typewriting,  occupying  13  pages  of  this  record,  he  distinctly 
put  his  use  of  the  private  car  on  the  proposition  that  he  had  a  right 
to  use  it.  That  was  a  proposition  so  astounding  that  I  cross-examined 
him  afterwards  on  that  subject. 

Mr.  Crumpacker.  Of  course  now 

Mr.  Palmer.  Wait  a  minute.  Then  he  distinctlv  said  he  had  a 
right  to  use  it  and  understood  that  he  had  the  right  to  use  it,  and  he 
answered  that  twice  or  three  times.     If  he  did  not  mean  it,  of  course — 

Mr.  Crumpacker.  When  he  said  he  had  a  right  to  use  it,  he  doubt- 
less thought  he  was  doing  no  wrong,  when  the  receiver  suggested  that 
he  take  it  and  use  it. 

Mr.  Palmer.  I  give  Judge  Swayne  the  credit  for  being  a  man  hav- 
ing common  sense  and  a  man  able  to  understand  a  plain  question. 

Mr.  Crumpacker.  I  do  not  believe  that  when  Judge  Swayne 
accepted  the  hospitality  of  the  receiver,  or  accepted  the  suggestion, 
of  the  receiver  to  ride  in  the  private  car,  that  he  thought  for  a  moment 
he  was  doing  a  wrong  tiling.  Wliatever  may  be  tlirought  about  his 
conduct  now,  it  did  not  occur  to  liim  that  it  was  wrong.  If  it  was 
not  wrong,  he  thought  it  was  a  right  and  proper  thing  to  do,  and  that 
is  the  interpretation  of  Judge  Swayne^s  testimony  m  regard  to  hia 
alleged  right  to  use  property  that  was  in  the  custody  of  a  receiver 
appointed  by  him. 

Now,  these  contempt  cases,  as  I  said  just  a  moment  ago,  have  been 
debated  sufficiently  here  upon  the  floor  to  disclose  the  fact  that  there 
is  room  for  honest  difference  of  opinion  in  relation  to  the  judgment 
of  the  court  in  each  of  them.  Honest,  weU-meaning,  conscientious 
men  occupy  both  sides  of  the  question.  Therefore  there  is  absolutely 
no  justification  in  attempting  to  impeach  Judge  Swayne  because  he 
did  not  interpret  the  law  the  same  as  some  oi  us  might  have  inter- 
preted it  under  the  same  circumstances. 

Mr.  Thayer.  Mr.  Speaker,  wdll  the  gentleman  allow  me  a  sugges- 
tion? 

The  Speaker  pro  tempore.     Does  tlie  gentleman  yield  ? 
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Mr.  Cbximpacker.  Yes. 

Mr.  Thaybb.  I  would  like  to  ask  what  the  gentleman  thinks  were 
the  acts  of  Belden  and  Davis  for  which  they  were  committed  for 
contempt  ? 

Mr.  (jRUMPACKER.  The  acts  of  Belden  and  Davis  were  the  acts  of 
men  who  entered  into  a  conspiracy 

Mr.  Thayer.  The  gentleman,  I  take  it- 


Mr.  Crumpaoker.  Let  me  answer  the  question.  They  were  the 
acts  of  men  who  entered  into  a  contemptible  conspiracy,  in  the  night- 
time, to  bring  a  suit,  not  in  good  faith  at  all,  but  for  the  purpose  of 
bringing  {he  court  into  contempt  and  ridicule  and  compellmg  the 
judge  to  do  a  thing  that  under  the  law  he  was  not  required  to  do 
and  that  he  ought  not  to  have  done. 

They  were  the  acts  of  common  shysters,  and  if  Judge  Swayne  had 
had  the  power  to  suspend  these  men  from  practice  durmg  the  balance 
of  their  lives  he  would  not  have  overstepped  the  bounds  of  propriety 
if  he  had  done  so.  Their  act  was  a  delioerate  act;  it  was  not  a  thing 
done  in  the  heat  of  passion,  through  excess  of  zeal,  but  it  was  a  delib- 
erate conspiracy  entered  into  by  these  lawyers  of  large  experience  to 
bring  that  court  into  contempt  and  ridicule,  and  compel  it  to  do  a 
thing  that  it  could  not  be  compelled  to  do  otherwise. 

Mr.  Thayer.  Does  the  gentleman  claim  that  nonsuit  in  the  suit 
in  lus  court  was  one  of  the  acts  for  wliich  they  should  be  punished  ? 

Mr.  Crumpacker.  Does  the  gentleman  mean  the  asking  for  the 
dismissal  of  the  case  ? 

ilr.  Thayer.  The  fact  that  they  did  become  nonsuit  on  the  Monday 
following  Saturday  ? 

Mr.  Crumpacker.  That  was  after  the  crime  had  been  committed, 
and  thev  had  to  be  there  to  answer. 

Mr.  Thayer.  They  had  a  right  to  become  nonsuit. 

Ml".  Crumpacker.  They  had  no  intention  of  dismissing  the  suit  at 
the  time  they  entered  into  this  conspiracy  on  Saturday.  In  their 
answer,  in  their  attempt  to  purge  themselves,  they  made  no  reference 
to  anj'thing  of  that  kind.     They  never  claimed  it  at  all. 

Mr.  Thayer.  I  do  not  know  as  I  quite  apprehend  the  gentleman's 
position.  I  understand  the  gentleman  from  Indiana  to  say  that  it  is 
the  conspiracy  for  which  they  were  committed  for  contempt.  Does 
the  gentleman  mean  that  a  part  of  that  conspiracy  was  the  discon- 
tinuance of  the  suit,  which  they  had  a  perfect  right  to  do  any  minute 
before  judgment  ? 

Mr.  Crumpacker.  I  do  not  claim  that;  they  had  no  idea  of  dis- 
continuing the  suit  before  Judge  Swayne  when  they  brought  that 
suit  in  the  State  court  on  Saturday  night.  It  was  .to  compel  Judge 
Swayne  to  recuse  himself  and  retire  from  the  bench  and  give  them  a 
continuance  until  Thursday.  They  had  no  idea  when  they  brought 
the  suit  of  discontinuing  it  on  the  next  Monday. 

Mr.  Thayer.  From  what  part  of  the  record  here  does  the  gentle- 
man say  that  on  Saturday  night  they  did  not  conclude  that  on  the 
following  Monday  thev  would  become  nonsuit  1 

Mr.  Crumpacker.  Because  when  they  went  into  court  to  defend 
their  conduct  they  never  claimed  any  such  thing. 

Mr.  Thayer.  Thej  were  not  obliged  to. 
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Mr.  Crumpacker.  If  it  had  been  the  fact,  it  would  have  been  a  part 
of  their  justification.  It  is  all  a  part  of  one  transaction^  Now,  if 
the  gentleman  will  go  to  the  record  and  read  the  record 

i£r.  Thayer.  I  have  read  it  as  thoroughly  as  the  gentleman  from 
Indiana. 

Mr.  Crumpacker.  I  think  if  his  mind  is  fair,  as  it  ought  to  be — and 
I  have  no  reason  to  believe  otherwise — ^he  will  reach  the  conclusion 
that  Judge  Swavne  was  justified  in  doing  everything  he  did  in  that 
case  except  adding  imprisonment  to  the  fine;  and  it  will  be  found  in 
the  decisions  of  the  court  of  appeals  that  other  judges  have  made  the 
same  mistake,  and  yet  nobody  ever  proposed  to  impeach  them  for  the 
mistake. 

Mr.  Thayer.  Then  the  gentleman  comes  to  the  conclusion  that 
they  were  committed  for  contempt  for  bringing  the  suit  against  the 
judge,  and  that  alone ) 

Mr.  Crumpacker.  No,  sir.  I  claim  they  were  committed  for  con- 
tempt for  bringing  a  bad-faith  suit  in  the  btat«  court  for  the  purpose 
of  bringing  the  Federal  court  into  contempt  and  ridicule  and  coercing 
the  judge  to  do  a  thing  that  they  could  not  legaUy  procure  him  to  do 
and  had  no  right  to  have  him  do. 

Mr.  Thayer.  Now  you  characterize  his  act. 

Mr.  Crumpacker.  1  decline  to  yield  further.  I  have  answered  the 
gentleman  as  fully  as  I  can.  The  standard  of  the  judiciafy  in  this 
country  is  as  high  as  in  any  other  country  in  Christian  civilization. 

It  is  not  perfect,  but  I  want  to  say  that  if  the  judges  of  the  Federal 
court  are  to  be  impeached  because  they  do  not  construe  the  statutes 
of  the  United  States  in  the  same  manner  that  we  would  the  necessary 
independence  of  the  judiciary  wiU  have  departed  from  our  civilization. 
In  English  history,  notwithstanding  the  Magna  Charta,  the  petition 
of  rights,  and  the  acts  of  settlement,  there  was  no  liberty  of  the  per- 
son until  the  independence  of  the  judiciary  became  a  fixed,  a  solemn, 
and  a  permanent  fact.  Courts  in  this  country  must  preserve  and  pro- 
tect their  own  dignity.  They  must  have  a  sufficient  degree  of  latitude 
to  do  that  or  they  will  lose  the  respect  of  the  citizens  everywhere. 

I  repeat,  Mr.  Speaker,  that  Judge  Swayne  has  not  been  giiUty  of 
more  mistakes  or  irregularities,  considering  the  long  period  of  service 
that  he  has  given  to  the  country,  considering  the  large  amount  of 
work  he  has  done,  than  could  be  discovered  against  the  ordinary 
district  judge,  and  I  shall  vote  against  every  single  article  of  impeach- 
ment proposed  by  the  committee.     [Applause.] 

[Appendix  to  Conj^resBional  Record,  volume  .39,  part  1*  page  96.] 

Mr.  Lamab  of  Florida : 

Mr.  Speaker  :  Nobody  will  go  further  on  the  floor  of  this  House  to 
admit  anything  that  tends  fairly  against  this  impeachment  proceed- 
ing than  I.  I  will  concede  freely  the  force  and  relevancy  of  any 
evidence  that  fairly  goes  to  show  any  malice  or  other  motive  behind 
this  impeachment  proceeding.  Mr.  Speaker,  it  would  not  break  the 
force  of  the  charges  against  Judge  Swayne,  if  they  are  true,  could  it 
be  shown  that  I  had  personal  malice  against  Judge  Swayne.  It 
would  not  prove  that  this  House,  Republican  as  well  as  Democrat. 
should  not  impeach  him,  if  the  charges  against  him  be  true,  could  it 
be  shown  that  the  State  of  Florida  had  an  old,  ancient  grudge  against 
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Judge  Swayne  which  it  was  whetting  through  this  proceeding.  It 
would  only  show  that  my  position  before  this  House  was  not  as 
proper  as  I  claim  it  to  be.  It  would  only  show  that  the  State  of 
Florida,  instead  of  standing  here  with  clean  hands,  was  standing 
here  with  hands  not  clean,  so  far  as  her  motives  were  concerned. 
She  might  have  a  clean  case  with  an  impure  spirit  behind  it.  But  I 
repel,  Mr.  Speaker,  the  charge  that  either  I  have  any  personal  malice 
against  Judge  Swayne  or  that  the  State  of  Florida  nas  any  malice 
against  him  politically.  It  is  always  the  last  refuge  of  the  apologists 
and  defenders  of  a  man  charged  with  crime,  even  where  they  are 
bona  fide  in  their  belief  in  his  innocence,  when  they  have  a  bad  case, 
to  be  driven,  as  they  have  been  driven  in  this  case,  to  found  their  last 
defense  upon  the  alleged  bad  motives  of  those  who  prefer  the  accusa- 
tion. And  in  this  case  those  apologists  and  those  defenders  found 
their  last  hope  against  imi>eachment  on  the  ground  that  Judffe 
Swayne  is  a  Eepublican.  Shall  the  Republicans  impeach  a  Repub- 
lican judge?  I  submit  that  to  be  the  issue  the  letter  of  Judge  Pardee 
raises  here.  It  is  not  the  true  issue.  This  House,  in  my  opinion,  will 
not  be  completely  controlled  by  it ;  but  it  is  the  attempted  issue  that 
has  been  injected  into  this  proceeding. 

In  a  speech  I  made  here  last  spring  I  distinctly  requested  this  body, 
without  regard  to  party  politics,  because  I  knew  that  sooner  or  later 
it  would  be  injected  into  this  case,  to  read  the  evidence  in  the  case 
carefully,  that  each  Member  might  determine  it  upon  its  merits. 
That  is  niy  request  in  the  Record.  I  knew  that  the  State  of  Florida 
had  a  good  case  against  Charles  Swayne,  and  I  know  it  can  never  be 
broken  down  in  this  House  unless  party  spirit  does  it.  Just  what  I 
expected  has  come  to  pass.  A  high  Federal  judge  in  this  country,  to 
bolster  up  the  waning  case  of  a  friend,  and  of  a  co-Republican,  has 
written  a  letter,  in  effect,  to  this  House  of  Representatives,  throuffh 
the  honorable  gentleman  from  Ohio  [Mr.  Grosvenor],  denouncing  tlie 
State  of  Florida,  and  imputing  to  her  the  unworthy  motive  that  she 
is  prosecuting  Judge  Swayne  T)ecause  of  some  old  political  election 
cases  20  years  ago.  I  deny  it.  I  repel  the  charge.  And  I  am  sur- 
prised at  Judge  I^ardee.     He  slanders  the  people  of  Florida. 

I  will  say  that  in  those  election  cases  in  Florida  the  feeling  against 
Judge  Swaj^ne  did  not  arise  out  of  the  fact  that  he  was  maintaining 
the  supremacy  of  the  Federal  laws  in  my  State.  It  did  not  arise 
out  of  the  fact  that  he  was  a  Republican.  Now,  why  is  there  any 
feeling  against  Judge  Swayne  ?  There  is  none  against  Judge  Ix)cke 
in  the  State  of  Florida,  and  he  has  been  a  Federal  judge  there  25 
years,  and  he  is  a  Republican.  All  heard  what  my  colleague  the 
gentleman  from  Florida  [Mr.  Davis]  said  here  the  other  day,  that 
everybody  in  that  State  respected  Judge  Locke.  I  made  that  state- 
ment a  year  ago,  when  I  presented  the  resolution  from  my  State 
against  Judge  Swayne. 

If  20  years  ago  there  existed  any  political  feeling  against  Judge 
Swayne,  his  bad  acts  caused  it.  It  lay  in  the  fact  that,  without  no- 
tice, without  warning,  ex  parte,  he  removed  at  that  time  a  well- 
known  Democrat  of  that  State,  appointed  by  Judge  Settle,  his  prede- 
cessor, and  who  had  continued  m  the  office  of  jury  commissioner  a 
long  period — I  believe  10  years — and  in  his  stead  Judge  Swayne  ap- 
pointed an  independent  Democrat  to  be  such  jury  commissioner.  He 
was  not  a  well-Known  Democrat,  as  the  law  required. 
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Every  sensible  man  in  Florida  believed  that  the  jury  commission- 
ers packed  the  jurjr  box  in  order  to  secure  wholesale  indictments 
against  Democrats  in  Florida.  The  grand  jury  they  drew  was  com- 
posed of  18  or  20  Republicans  and  2  or  3  Democrats.  Then  there 
came  to  light  a  letter — I  have  a  photographic  copy  of  it  in  my  hand — 
from  the  marshal  in  Judge  Swayne's  court  to  a  deputy  of  his  to  see 
a  Mr.  Beilby,  a  Republican  in  a  county  in  Judge  Swayne's  judicial 
district,  and  get  from  him  the  names  of  "50  or  60  true  and  tried 
Republicans"  to  go  into  the  jury  box  at  the  then  coming  term  of 
the  United  States  court.  When  that  letter  was  discovered  and  pub- 
lished in  my  State,  it  was  conclusive,  moral  proof,  with  the  other  evi- 
dence recited  above,  to  our  people  that  the  grand  jury  had  been 
packed,  and  packed  through  Judge  Swayne's  connivance  and  instru- 
mentality. Out  of  that  grew  that  unfortunate,  deplorable  situation 
that  has  been  mentioned  on  the  floor  of  this  House.  I  admit  that 
there  was  some  violence  in  my  State  at  that  time.  Nobody  deplore^s 
it  more  than  I  do,  and  the  conservative  people  of  my  State  regretted 
it  at  the  time  it  occurred. 

Now.  I  say  this  much:  That  it  has  no  relevancy  here  in  this  de- 
bate. I  have  not  introduced  it.  I  have  not  said  a  word  about  it. 
I  never  would  have  said  a  word  about  it  if  it  had  not  been  charged 
on  the  floor  of  this  House  that  this  accusation  of  impeachment  was 
trumped  up  out  of  political  consideration  and  that  it  is  a  political 
grudge  that  the  people  of  Florida  want  to  pay  oif  on  Charles  Swayne. 
1  repudiate  it.  There  is  not  a  syllable  of  truth  in  it.  Now,  what 
will  the  membership  of  this  House  say,  if  I  can  prove  Charles 
Swayne  to  be  a  corrupt  man?  What  will  the  membership  of  this 
House  say  if  I  can  prove  that  Charles  Swayne  has  been  judicially,  in 
the  State  of  Florida,  adjudicated  to  be  a  corrupt  man?  I  will  quote 
a  man  of  his  own  party.  I  will  quote  a  Federal  judge  in  Florida. 
T  will  quote  Judge  Locke  against  him.  Mr.  Wurts  testified  before 
the  subcommittee,  and  his  testimony  has  never  been  challenged,  that 
Judge  Locke  stated  to  him  that  Judge  Swayne's  actions  in  allowing 
masters'  fees  was  nothing  less  than  legalized  robbery.  I  here  insert 
a  portion  of  the  testimony  given  by  Hon.  John  Wurts  (formerly  a 
lawyer  in  Jacksonville,  Fla.,  and  at  this  time  a  professor  of  law  at 
Yale  University)  before  the  subcommittee  in  Washington,  D.  C,  viz : 

By  Mr.  Palmer: 

Q.  In  this  tfllk  down  there  at  that  time  where  Judge  Swayne's  reputation  was 
under  discussion,  were  there  any  cases  mentioned  other  than  those  you  have 
stated?— A.  To  me? 

Q.  Yes. — A.  Yes,  sir. 

Q.  Just  go  on  and  tell  now A.  I  was  once  myself  humiliated  in  open  court 

by  a  reference  to  Judge  Swayne.  I  had  foreclosed  a  mortgage  after  Judge 
Swayne  left.  I  had  brought  the  foreclosure  of  the  mortgage  on  an  electric-light 
plant  to  a  fortunate  termination  after  determined  resistance  on  the  part  of  thie 
defendants,  and  the  mortgage  maldng  provision  for  counsel  fees,  I  made  an 
application  to  the  court  for  an  allowance.  The  matter  was  referred  to  a  special 
master,  who  reported  a  fee  for  me  of  $1,000.  I  brought  the  matter  up  before 
the  court  for  confirmation. 

By  Mr.  Higgins: 
Q.  What  court  was  this?— A.  The  Fnited  States  court  for  the  southern  dis- 
trict of  Florida,  in  Jacksonville.  I  brought  the  matter  up  for  confirmation  be- 
fore Judge  Locke,  and  for  an  order  that  I  should  be  paid  $1,000.  Judge  IxK!ke 
said,  "  I  will  make  no  such  allowance.  It  is  out  of  all  reason  to  make  an  allow- 
ance for  $1,000  in  this  case.  It  would  be  dishonest.  I  know  that  allowances  of 
this  character  have  heretofore  been  made,  but  I  consider  it  legalized  robbery, 
and  you  can  not  have  any  allowance  of  that  kind.    I  will  allow  you  $500,  and 
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I  think  that  is  libernl."  The  Judge  got  off  the  bench,  left  the  bench,  and  he  was 
much  put  out,  and  this  reflected  on  my  integrity,  and  I  followed  the  Judge  into 
his  private  room  for  the  purpose  of  convincing  him  that  the  services  rendered 
In  the  case  were  other  than  he  must  think  they  were.  He  would  not  allow  me 
to  make  any  explanation.  He  said,  "  Wurts,  you  can  not  afford  to  make  any 
application  of  that  kind,  and  I  can  not  afford  to  entertain  it."  He  said,  "  You 
know  the  scandal  that  there  has  been  here;  you  know  the  scandal,  and  this 
thing  has  got  to  cease.  I  will  not  make  any  such  allowance.  Nothing  of  this 
kind  shall  be  said  about  my  court."  And  at  that  time  I  felt  humiliated  beyond* 
expression  that  I  should  have  been  drawn,  even  indirectly,  in  that  way  into 
having  an  imputation  on  my  integrity  in  open  court. 

The  defenders  of  Judge  Swayne  admit,  in  their  minority  report^ 
that  if  Judge  Swayne  had  yielded  to  any  attempt  to  influence  his  act^ 
by  riding  upon  the  car  of  a  railroad  company,  such  an  act  would  be 
a  proper  subject  for  impeachment.  I  say  that  Mr.  Wurts's  uncon- 
tradicted testimony  shows  that  railroad  company  did  attempt  and 
did  seek  to  influence  him,  and  that  Judge  Swayne  yielded  to  the 
attempt.  It  shows  that  the  Florida  Central  &  Peninsular  Railroad 
Co. — now  a  part  of  the  Seaboard  Air  Line — hauled  Judge  Swayne 
from  Jacksonville  to  the  Pacific  coast  and  back.  It  might  have  been 
the  car  of  the  Jacksonville,  Tampa  &  Key  West,  but  it  was  the 
Florida  Central  &  Peninsular  Bailroad  Co.  that  sent  the  car  and  its 
traveling  passenger  agent,  Mr.  Coleman,  along  with  Judge  Swayne 
as  cicerone.  Mr.  Wurts  so  says  in  his  testimony,  and  says  that  Judge 
Swayne  admitted  that  fact  to  him.  And  Mr.  Wurts's  testimony 
further  goes  on  to  the  effect  that  important  litigation  was  pending:  in 
Judge  Swayne's  court  in  the  city  of  Jacksonville,  involving  terminal 
property  of  that  road  of  considerable  value.  I  quote  again  from  the 
testimony  of  Mr.  Wurts  before  the  subcommittee,  viz: 

By  Mr.  Palmer: 

Q.  You  have  not  mentioned  the  reason  why  you  were  not  appointed.  Have^ 
you  any  objection  to  answering  that? — ^A.  Well,  now,  unless  it  is  insisted  upon, 
I  would  prefer  not  to. 

Q.  Well,  I  do  not  care  to  insist.  What  railroad  was  this  that  went  into  the 
bauds  of  a  receiver  there  which  owned  this  private  car  that  the  judRe  was  said 
to  ride  up  and  down  in? — ^A.  The  Jacksonville,  Tampa  and  Key  West. 

Q.  With  what  railroad  did  that  connect,  going  north? — A.  The  Plant  System. 

Q.  At  what  place? — A.  At  Jacksonville.  Well,  there  were  two  connection* 
to  the  north.  The  Jackson villo,  Tnmpa  and  Key  West  System  ran  south  from 
Jrtcksonvilie.  and  there  were  two  nortliem  systems  running  into  .Jacksonville- 
at  that  time,  one  the  Plant  System,  which  was  the  Atlantic  Coast  Une,  and  the 
other  the  Florida  Central  and  Peninsular,  which  is  now  the  Seaboard  Air  liine. 

Q.  If  a  car  was  sent  north  from  Jacksonville  to  Delaware  would  it  run  over 
any  part  of  the  line  that  was  in  the  hands  of  the  receiver?— A.  No,  sir;  it 
would  not. 

Q.  It  would  go  over  other  lines? — A.  Yes,  sir. 

Q.  Do  you  know  who  paid  the  expenses  of  transporting  that  car  from  Jack- 
sonville to  Delaware  and  return?— A.  I  have  no  knowledge  on  that  subject. 

Q.  What  road  was  it  that  furnished  the  private  car  that  the  judge  was  said 
to  have  used  to  go  west  to  the  Pacific  slope? — A.  It  was  furnished  by  the 
Florida  Central  and  Peninsular.  It  was  not,  however,  the  car  of  that  road. 
It  was  the  car  of  the  Jacksonville,  Tampa  and  Key  West  road,  but  was  fur- 
nished by  the  Florida  Central  and  Peninsular.  With  relation  to  that  allow  me 
to  say  that  a  large  part  of  the  scandalous  talk  about  Juilge  Swayne  and  the  Impu- 
tations on  his  integrity  arose  out  of  that  trip  on  a  private  car,  because  at  the 
time  that  this  car  was  furnished  to  him  there  was  pending  a  suit  against  the 
Florida  Central  and  Peninsular  involving  a  very  large  amount  in  value.  Involv- 
ing the  title  of  a  large  tract,  part  of  the  terminal  land  in  the  city  of  Jackson- 
Tille  of  the  Florida  Central  and  Peninsular.  This  suit  was  pending  at  the  time. 
It  was  a  suit  brought  by  a  man  named  Needles  to  recover  possession  of  thia 
land,  and  it  was  pending  in  Judge  Swayne's  court. 

Q.  Brought  against  the  company?— A.  Brought  against  the  company. 
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And  I  quote  further  from  Mr.  Wurts'^  testimony  to  the  same 
-effect,  viz : 

By  Mr.  Hiuoins: 

Q.  You  say  that  the  car  belonged  to  the  Jacksonville,  Tampa  and  Key  West 
road? — ^A.  That  is  what  I  understood. 

Q.  Now,  then,  could  It  be  furnished  by  another  Individual,  namely,  the 
Florida  Central  and  Peninsula? — A.  Cars  can  be  borrowed  by  one  road  from 
another. 

Q.  No ;  but  this  car  was  In  the  hands  of  the  receiver  of  Jacksonville,  Tampa 
and  Key  West.  How  do  you  know  that  it  was  borrowed?  Was  the  Florida 
Central  Railway  Company  in  the  hands  of  a  receiver,  too? — ^A,  No,  sir. 

Q.  How  do  you  know  they  borrowed  this  car? — ^A.  I  only  know  that  from 
hearsay. 

Q.  Oh ! — A.  I  know  that  they  did  not  have  a  car.  I  know  that  Judge  Swayne 
told  me  that  the  car  was  furnished  him  by  the  Florida  Central  and  Peninsular. 
Not  only  that,  but  he  told  nie  that  he  was  accompanied  on  that  trip  by  Cole- 
man— I  think  his  name  Is  Walter  Coleman — whom  I  know  to  have  been  the 
traveling  passenger  agent  of  the  Florida  Central  and  Peninsular,  and  that  he 
•accompanied  them  as  cicerone. 

Q.  Do  you  say  that  Judge  Swayne  told  you  that  the  Florida  Central  Co. 
borrowed  this  car? — A.  No,  sir;  he  told  me  that  they  furnished  the  car. 

Q.  They  furnished  the  car? — A.  Yes,  sir. 

Q.  Where  was  that  stiid? — A.  My  recollection  is  that  it  was  said  to  me.  To 
the  best  of  my  recollection  it  was  said  in  John  King's  oi&ce. 

Q.  In  whose  presence:  when? — A.  Within  a  few  days  after  Judge  Swayne's 
return  from  the  trip. 

Q.  Can  you  say  at  this  distance  of  time  in  whose  presence  it  was  stiid? — ^A. 
I  can  not.  I  can  only  state  most  positively  that  it  was  said  to  me  a  short  time 
after,  and  that  Judge  Swayne  said  he  had  been  unable  to  accomplish  his  itiner- 
ary; that  they  had  been  obliged  to  return  before  they  completed  their  trip  on 
-account  of  some  family  disaster. 

Q.  Yes.  That  is  another  matter.  Do  you  know  who  provisioned  the  car? — 
A.  I  only  know  what  Judge  Swayne  told  me. 

Q.  What  is  that? — A.  That  they  were  without  expense  on  that  trip  except 
for  provisioning  the  car. 

Q.  Did  you  know  whose  servants  were  on  the  car? — A.  I  know  nothing — I 
know  of  my  own  knowledge  nothing  beyond  what 

Q.  How  could  the  Florida  Central  Co.  have  furnished  the  car  If  the  car 
belonge<l  to  the  Jacksonville  road,  and  Judge  Swayne  provisioned  it,  if  the 
servants  of  the  car  were  the  servants  of  the  Jacksonville  company? — A.  If  the 
Florida  Central  and  Peninsular  paid  the  mileage  of  the  car  and  the  track 

Q.  Do  you  know  that  any  mileage  was  paid? — A.  From  my  knowledge  as  a 
railroad  man  I  know  that  cars  can  not  travel  without  expense. 

Q.  That  Is  another  matter.  Do  you  know  that  as  a  courtesy  of  the  railroad 
people  such  cars  are  pulled  all  over  the  United  States  without  money  and  with- 
out price? — A.  No,  sir;  I  know  nothing  of  that  kind. 

Q.  Your  exi)erience  Is  different  from  mine,  then.  Maj.  Durkee  would  know 
all  about  that? — A.  Yes,  sir;  certainly  he  would. 

Q.  Did  you  ever  hear  him  sjiy  anything  about  that? — A.  No,  sir;  he  is  a  man 
Avho  never  opens  his  mouth  about  such  things. 

Q.  Were  you  counsel  in  this  litigation  against  the  Florida  Central  Co.? — A. 
No,  sir. 

Q.  You  say  that  there  was  an  Important  suit  pending? — ^A.  Yes,  sir. 

Q.  Was  that  case  decided? — A.  I  believe  so. 

Q.  You  believe  po;  don't  you  know  so? — A.  I  have  the  knowletlge,  the  com- 
mon knowleilge,  that  It  was. 

Q.  Yes.  Whom  was  it  decided  by? — A.  It  was  decideil  in  the  Federal  court. 
"Whether  the  decision  was  rendered  by  Judge  Swayne  or  not  I  do  not  know. 

Q.  Do  you  not  know  that  it  was  rendered  by  Judge  Swayne? — ^A.  That  it 
was  not? 

Q.  That  it  was.— A.  That  it  was? 

Q.  Yes. — A.  No,  sir;  I  do  not  know  that 

Q.  Dii  you  not  know  that  it  was  rendered  against  this  company? — A.  I  know 
thi  t  as  a  matter  of  common  report — that  it  was  decided  against? 
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Now,  Mr.  Speaker,  the  question  is  this :  Everybody  in  this  House  ia 
agreed  that  if  Judge  Swayne  did  a  corrupt  act  he  should  be  im- 
peached.   The  very  men  who  defend  him  have  censured  him  in  their 


ippointed  by  him.    Mr.  Wurts's  testimony 
dieted  in  the  record.    This  car  was  sent  by  the  F.  C.  &  P.  Railroad^ 
and  Judge  Swayne  admitted  this  fact  to  Mr.  Wurts. 

Mr.  Grosvbnor.  Will  the  gentleman  allow  me  a  question  ? 

Mr.  Lamar  of  Florida.  I  dislike  very  much  to  have  my  time  takeu 
up  by  questions. 

Mr.  Grosvenor.  Is  this  Mr.  Wurts  the  same  gentleman  who  testi* 
fied  as  to  certain  statements  made  by  Attorney  General  Miller? 

Mr.  Lamar  of  Florida.  Yes. 

Mr.  Grosvenor.  And  who  afterivards  came  in  and  took  it  back? 

Mr.  Lamar  of  Florida.  He  took  it  back  like  you  and  I  would  if  we- 
had  made  a  mistake. 

Mr,  Grosvenor.  Is  he  the  same  Wurts  who  testified,  on  page  364 
of  the  record,  that  this  private  car  had  been  used  by  Judge  Swayne^ 
to  take  him  from  Jacksonville  to  his  northern  home,  about  twenty 
or  twenty-two  hours'  trip,  and  that  it  was  customary  to  take  him  in 
that  way.? 

Mr.  Lamar  of  Florida.  To  save  time,  I  will  say  that  he  is  the  same- 
Wurtz  who  has  testified  throughout  the  case. 

Mr.  Grosvenor.  Yes. 

Mr.  Lamar  of  Florida.  Now,  Mr.  Speaker,  Mr.  Wurts's  characte^ 
can  not  be  impeached  wherever  he  is  known.  He  stood  high  in  the 
State  of  Florida ;  he  stands  high  at  the  university  at  Yale,  where  he 
is  a  professor  of  law,  and  he  has  testified  in  this  case  that  a  man  of 
his  own  party  faith  was  corrupt;  that  he  created  scandals  in  the- 
State  of  Florida,  and  the  Federal  judge,  his  successor,  put  the  seal 
of  condemnation  on  his  former  acts,  on  the  acts  of  his  predecessor,, 
and  stamped  him  from  the  bench,  in  private  conversation,  as  corrupt,. 
and  that  his  acts  had  been  scandalous  and  legalized  robbery. 

I  was  astounded  at  the  speech  of  the  gentleman  from  New  Jersey 
[Mr.  Parker].  I  did  not  think  that  he  would  make  it.  In  attempting^ 
to  rebut  the  force  and  effect  of  his  own  condemnation  of  Judge 
Swayne  he  says  to  this  House,  almost  in  terms,  "  You  can  not  im- 
peach Judge  Swayne,  because  you  accept  some  things  of  equivalent 
value — favors  from  railroads." 

Why,  that  statement  made  in  this  House  is  astounding.  It  wa& 
astounding  to  me,  and  when  this  testimony  is  printed,  if  it  is  printed 
in  the  public  journals  of  the  country,  that  statement  of  the  gentle- 
man from  New  Jersey  [Mr.  Parker]  should  be  looked  upon  as  one 
of  the  most  astounding  statements  that  has  ever  been  made  in  this 
House.  What  does  it  mean?  He  practically  says,  I^et  this  House 
dare  to  impeach  Judge  Swayne  when  they  are  tarred  with  the  same 
stick.  He  says  that  others  have  used  favors  of  value  given  by  rail- 
roads, tendered  as  friendships.  Now,  I  would  not  like  to  seem  super- 
virtuous.  I  can  imderstand  how  a  Member  of  this  House  could  ac- 
cept a  free  pass  from  a  railroad  and  ride  upon  it,  and  that,  too,  with- 
out influencing  his  action  upon  any  railroad  matter  pending  in  this 
bodv.  I  can  sav  this  much,  since  T  do  not  now  and  never  have 
accepted  or  used  free  railroad  passes  or  any  favors  from  railroads,. 
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I  regret,  Mr.  Speaker,  that  a  reputable  and  distinguished  Member  of 
this  House  should  so  far  forget  the  proprieties  as  to  urge  upon  this 
House  that  they  do  not  dare  to  impeach  Judge  Swajrne  upon  that 
question  of  railroad  favor  because  the  Members  of  this  House  are  not 
^^  without  guilt '''  themselves.  This  House  is  bound  to  admit  that  that 
was  a  remarkable  and  astounding  statement  from  an  American  pub- 
lic man,  sitting  in  judgment  upon  Judge  Swayne  in  this  great 
proceeding. 

Now,  in  order  to  defend  Judge  Swayne  it  is  said  that  Davis  can 
not  be  believed,  that  O'JKeal  is  an  assassin,  that  my  motives  are  ma- 
licious, and  that  we  are  all  Democrats.  But  will  you  believe  a  Re- 
publican ?  If  so,  turn  to  this  record  and  take  the  evidence  of  J.  N. 
Coombs,  a  man  from  Maine,  a  banker,  a  large  mill  man  in  my  State, 
and  see  wliat  he  .says.  He  states  that  he  had  litigation  before  Judge 
Swayne's  court,  in  which  he  was  sued  for  $1,800  dama^,  and  tlmt 
he  did  not  owe  a  cent  of  it;  that  it  was  a  trumped-up  suit;  that  Hon. 
John  Eagan,  his  attorney,  then  the  United  States  district  attorney 
in  Judge  Swayne's  court,  and  a  Republican,  advised  him  to  compro- 
mise that  case  for  whatever  he  could;  that  with  Swayne  upon  the 
bench,  a  Republican  judge ;  with  Coombs,  who  was  a  member  of  the 
Republican  national  executive  committee,  as  defendant,  with  John 
Eagan,  a  Republican,  as  defendant's  attorney,  and  Tunison,  a  Re- 
publican, of  the  city  of  Pensacola,  as  plaintiff's  attorney — ^that  with 
Swayne  on  the  bench  and  Tunison  as  the  opposite  attorney,  he, 
Coombs,  would  pay  every  cent  of  it  whether  he  owed  it  or  not.  And 
on  that  advice  ne  did  compromise  that  case,  and  stated  that  he  did 
not  owe  a  dollar  of  it. 

I  quote  the  testimony  of  Mr.  Coombs  before  the  subcommittee,  viz: 

J.  N.  (Doombs.     (Examined  at  railroad  station,  Tallahassee,  February  19.) 

Direct  examination  by  Judge  Lu>don  : 

Q.  Your  name  is  J.  N.  Ck>ombB? — ^A.  Yes. 

^.  Do  you  know  Judge  Charles  Swayne? — ^A.  I  have  met  him. 

Q.  Have  you  had  any  litigation  in  his  court? — ^A.  Yee. 

Q.  From  the  litigation  in  his  court,  do  you  know  anything  which  tends  to 
show  that  he  is  oppressive  or  corrupt  as  a  Judge? — ^A.  No ;  I  don't  know  as  I  do. 

Q.  You  had  litigation  in  his  court;  what  became  of  the  case? — ^A.  It  was 
dlmiissed. 

Q.  Why? — A.  Because  I  did  not  care  to  try  it  befbre  Judge  Swayne. 

Q.  Why  did  you  not  care  to  try  it  before  Judge  Swayne?— A.  Because  Tuni- 
son was  on  the  other  side.    We  were  advised  not  to  try  it 

Q.  You  were  advised  to  dismiss  the  case  if  Tunison  was  on  the  other  side?— 
A.  Yes. 

Q.  Why?  Was  there  any  reason  why  Tunison,  being  on  the  other  side,  wai 
injurious? — ^A.  No;  only  the  reason  usually  given — that  we  would  not  get  t 
fair  trial  with  Tunison  on  the  other  side. 

Q.  So  you  dismissed  the  case?— A.  Yes. 

Q.  That  was  the  general  opinion? — ^A.  That  Is  all  the  general  oonyersatloa 
I  have  heard. 

Q.  What  are  your  politlc8?^A.  I  am  a  Bepublican. 

Q.  Where  do  you  live?— A.  In  Apalachicola,  Fla. 

By  Judge  Clayton: 
Q.  You  are  a  banker  and  lumber  merchant? — ^A.  Yes. 
Q.  As  large  a  dealer  as  any  In  the  city?— A.  I  don*t  know  about  that. 
Q.  You  are  president  of  the  First  National  Bank  at  Apalachicola? — A.  Yea. 

Cross-examination  by  Mr.  Tunison  : 
Q.  Mr.  Coombs,  this  case  you  refer  to,  is  It  a  case  of  the  Advokat-Schiander-^ 
the  master  of  that  vessel?— A.  I  don't  know. 
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Q.  Was  it  a  case  wbere  one  Aas,  master  of  the  Advokat'Schiander,  against 
J.  N.  Coombs  &  Co.?— A.  Tea. 

Q.  Was  It  an  action  in  admiralty  or  common  law? — ^A.  You  ought  to  know, 
as  you  brought  the  suit. 

Q.  I  brou^t  the  suit  for  who?— A.  The  bark  captain. 

Q.  Was  it  settled  by  you?— A.  Yes. 

Q.  By  paying  how  much  money? — ^A.  $400. 

Mr.  TuNisoN.  I  ask  leave  of  the  committee  to  file  the  record  of  this  case, 
Including  the  libel  and  other  proceedings. 

Cross-examination  by  Judge  Liddon: 

Q,  Did  you  owe  that  money? — ^A.  No,  sir;  not  a  dollars  of  It 

Q.  Would  you  have  contested  it  if  you  had  thought  you  could  have  gotten  a 

fair  trial? — ^A.  Yes;  I  did  contest  it  until  I  saw  It  was  useless. 

Q.  You  derived  that  impression  from  what? — ^A.  From  other  litigants  and 

counsel. 

By  Mr.  Gillette: 

Q.  What  other  litigants  did  you  talk  to?— A.  Quite  a  number. 
Q.  Can  you  remember  the  names  of  any  you  talked  to  before  this  particular 
case? — ^A.  I  think  Mr.  Northup. 
Q.  You  heard  him  say  so?— A.  Yes. 
Q.  Anybody  else?— A.  John  Eagan  was  one. 
Q.  John  Eagan  was  district  attorney?— ^A.  Yes. 
Q.  He  was  not  a  litigant? — ^A.  No;  he  was  our  adviser. 
Q.  Then  it  was  John  Eagan  advised  you  to  settle?— A.  Yes. 
Q.  Upon  his  advice  you  acted? — ^A.  Yes. 
Q.  And  you  say  Northup  also  advised  you  of  that  fact? — A.  Yes. 

Recross-examination  by  Mr.  Tunison  :     * 

Q.  You  were  advised  by  John  Eagan? — ^A.  Yes. 

Q.  How  long  ago? — ^A.  I  don't  know;  about  a  year  and  a  half  ago. 

Q.  Who  were  your  attorneys  in  that  case? — ^A.  Eagan  and  Raney. 

Q.  Who  else?— A.  Nobody. 

Q.  Wasn't  Sheppard?— A.  No. 

Q.  Wasn't  W.  A.  Blount? — A.  No,  sir;  it  is  Just  barely  possible  that  Blount 
was  talked  about  one  time. 

Q.  Now,  wasn't  it  long  after  the  death  of  John  Eagan  and  after  Raney  com- 
menced to  represent  you  that  the  settlement  was  effected? — ^A.  No. 

Q.  You  state  that  on  oath? — ^A.  Not  positively;  I  think  so. 

Q.  You  swear  lt?---A.  Not  without  looking  at  Oie  date. 

Q.  How  much  was  the  master  and  owner  of  the  Advokat-Schiander  claiming 
against  you? — A.  I  think  you  made  up  a  claim  of  about  $1,600. 

Q.  He  was  suing  you  for  that  amount? — ^A.  Yes;  something  like  that. 

By  Judge  Palmer: 

Q.  What  was  it  settled  for?— A.  $400. 

Q.  Was  that  claim  settled  about  the  month  of  December  last? — ^A.  Oh,  no. 

Q.  About  when? — ^A.  Oh,  a  year  ago,  at  least. 

Q.  Was  it  before  or  after  Mr.  Sheppard  was  appointed  district  attorney? — ^A. 
Before. 

Mr.  TuNisoN.  Now,  I  ask  leave  of  court  to  file  the  oath  of  office  of  Sheppard, 
district  attorney. 

Judge  Clayton.  You  can  do  that. 

A.  Mr.  Tunison  spoke  about  dates — that  is  his  business ;  you  wired  over  there 
about  the  case;  the  captain  came  over  there — came  into  port  (stenographer  could 
iiot  understand  what  port  witness  said — asked  him  to  repeat,  which  he  did  not 
«lo)  :  left  there  the  day  before  war  was  declared  (Spanish-American  War)  ;  he 
^wanted  to  know  if  he  could  come  in  or  if  he  would  have  to  go  by  quarantine 
station;  we  wired  him  he  could  go  by  Tortugas;  we  thought  quarantine  had 
been  taken  off;  he  went  by  Tortugas,  but  the  War  Department  had  taken  pos- 
session of  Tortugas — they  would  not  let  him  come  in  there,  ordered  him  to  go 
to  Pensaeola.  Freight  rates  went  up  140  shillings.  He  refused  to  complete  his 
voyage  and  fulfill  his  charter. 

By  Judge  Liodon  : 

Q.  You  thought  you  had  a  good  defense? — A.  Yes." 

Q.  And  you  would  not  have  settled  only  you  thought  you  could  not  get  Justice 
'vvith  Tunison  on  the  other  side? — A.  Yes. 
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By  Mr.  Tunison  : 

Q.  Do  you  know  if  in  admiralty  cases  the  case  Is  tried  de  novo? — A.  No,  sir; 
I  do  not. 

Conclusion  of  the  testlmonj-  at  Tallahassee. 

Xow,  if  von  will  not  believe  me,  if  vou  will  not  believe  Davis,  if 
you  will  not  believe  Belden,  if  vou  will  not  believe  any  Democrat, 
then  I  ask  vou  Republicans,  will  you  believe  John  Wurts  or  Judge 
Locke  or  J.  N.  Coombs,  all  Republicans?  I  say  that  when  a  sovereign 
State  comes  here  twice  and  impeaches  the  reputation  of  a  man  living 
in  it  and  with  a  record  against  him  disclosing  such  an  overwhelming 
series — a  long  series — of  continued  violations  of  law  and  violation 
of  duty,  then  the  conclusion  is  irresistible  that  the  State  of  Florida 
spoke  m  good  faith  and  with  just  cause  when  it  challenged  his  acts 
and  declared  him  to  be  corrupt. 

I  have  declared  in  this  House  that  Judge  Swayne  is  the  most  law- 
less man  in  the  State  of  Florida.  I  take  a  lawless  man  to  be  one  who 
will  not  obey  the  law ;  one  who  disobeys  the  law.  I  assert  that  Judge 
Swajme  is  responsible  for  more  ill  in  my  State  than  any  man  in  iU 
or  anv  10  men.  without  reference  to  party.  I  say  it  is  the  indisput- 
able nmction  of  this  body,  this  grana  inquest  of  the  Xation,  to  send 
a  presentable  case  to  the  Senate  to  try  him  on  his  general,  well- 
known,  corrupt  record. 

A  judge  is  held  to  higher  accountability  than  an  individual,  and 
yet  in  ordinary  transactions,  in  the  usual  cases  in  the  ordinary  courts 
of  justice,  you  can  impeach  a  witness's  credibilitv  by  proving  his 
bad  character  for  truth  and  veracity  in  the  neighborhood  in  which 
he  resides.  A  witness  can  be  discredited  on  the  ground  that  he  is 
not  worthy  of  belief,  if  the  mass  of  the  people  who  live  around  him 
declare  him  to  be  not  worthy  of  belief. 

Mr.  James.  Is  this  Mr.  Coombs  a  member  of  the  Republican  na- 
tional executive  committee  now? 

Mr.  Lamar  of  Florida.  He  is  a  member  of  the  existing  Republican 
national  executive  committee. 

The  State  of  Florida  has  challenged  Judge  Swayne's  integrity 
twice.  Once  by  a  resolution  in  1893  and  once  by  a  resolution  in 
1903.     Now,  listen  to  this  resolution,  passed  in  1893: 

Hou8e  concurreDt  resolution  requesting  the  Senators  and  Members  of  the  House  of  Repre- 
sentatives from  Florida  In  the  Congress  of  the  TTnlted  States  to  procure  an  inveBtlinitioB 
by  Congress  of  the  conduct  and  judicial  acts  of  Charles  Swayne,  Jud^e  of  the  untted 
States  district  court  for  the   northern  district  of  Florida. 

Whereas  Charles  Swayne,  United  States  district  judge  for  the  northern  dis- 
trict of  Florida,  has  so  conducted  himself  and  his  court  as  to  cause  the  people 
of  this  State  to  doubt  his  integrity  and  to  believe  that  his  official  actions  as 
Judge  are  susceptible  to  corrupt  influences:  and 
Whereas  the  reputation  of  Charles  Swayne  as  a  corrupt  Judge  is  very  injtoiow 
to  the  Interest  of  the  entire  State  of  Florida :  Now.  therefore,  be  it 
Resolved  6y  the  JFlouse  of  Repreaentativea  of  the  State  of  Florida  {the  8em- 
ate  concurring)  f  That  the  Senators  and  Representatives  of  the  State  of  Florida 
in  the  Congress  of  the  United  States  be,  and  they  are  hereby,  requested  to  cause 
to  be  instituteil  in  the  Congress  of  the  United  States  proper  proceedings  for  tlie 
investigation  of  the  administration  of  the  United  States  circuit  and  district 
courts  for  the  northern  district  of  Florida  by   Charles  Swayne.   as  United 
States  district  Judge  for  the  northern  district  of  Florida,  and  of  his  acts  and 
doings  as  such  Judge. 

Resolved  further,  That  the  secretary  of  state  of  the  State  of  Florida  is  in- 
structod  to  certify  to  the  Senators  and  Representatives  from  Florida  in  the  Con- 
gress of  the  United  States,  under  the  great  seal  of  the  State  of  Florida,  a  copy 
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of  this  resolution  aod  its  unanimous  adoption  by  the  House  of  Representatives 
and  Senate  of  the  State  of  Florida. 
Approved  June  2,  1893. 

State  of  Florida, 
Office  of  Secretary  of  State, 
I,  H.  Clay  Crawford,  secretary  of  state  of  the  State  of  Florida,  do  hereby 
certify  that  the  foregoing  is  a  true  and  correct  copy  of  house  concurrent  resolu- 
tion Ko.  7,  passed  by  session  of  1893,  as  shown  by  session  laws  of  1893,  and 
approved  June  2,  1893. 

Given  under  my  hand  and  the  great  seal  of  the  State  of  Florida  at  Tallahassee, 
the  capital,  this  25th  day  of  February,  A  .D..1904. 

[SEAL.J  H.  Clay  Crawford, 

Secretary  of  State. 

This  sentiment  prevailed  in  Jacksonville,  where  Judge  Swayne 
lived  at  the  time,  and  prevailed  all  over  my  State — that  he  was  prosti- 
tuting his  office  to  make  money.  On  tha*^t  record  my  State  indicted 
him  by  legislative  resolution. 

Now,  let  me  submit  the  resolution  of  the  Florida  Legislature  passed 
against  Judge  Swayne  in  1903 : 

Senate  Joint  resolution  in  reference  to  Charles  Swayne,  judge  of  the  United  States  court 

for  the  northern  district  of  Florida. 

Be  it  resolved  by  the  Legislature  of  the  State  of  Florida: 

Whereas  Charles  Swayne,  United  States  district  judge  of  the  northern  district  of 
Florida,  has  so  conducted  himseif  and  his  court  as  to  cause  the  people  of  the 
State  to  doubt  his  integrity  and  to  believe  that  his  official  actions  as  Judge  are 
susceptible  to  corrupt  influences  and  have  been  so  corruptly  influenced; 
Whereas  it  also  appears  that  the  said  Charles  Swayne  is  guilty  of  a  violation  of 
section  551  of  the  Revised  Statutes  of  the  United  States  in  that  he  does  not 
reside  in  the  district  for  which  he  was  appointed  and  of  which  he  is  judge,  but 
resides  out  of  the  State  of  Florida  and  in  the  State  of  Delaware  or  State  of 
Pennsylvania,  in  open  and  defiant  violation  of  said  statute,  and  has  not  re- 
sided in  the  northern  district  of  Florida,  for  which  he  was  appointed,  in  10 
years,  and  is  constantly  absent  from  said  district,  only  making  temporary 
visits  for  a  pretense  of  discharging  his  official  duties; 
Whereas  the  reputation  of  Charles  Swayne  as  a  corrupt  judge  is  very  injurious 
to  the  interests  of  the  entire  State  of  Florida,  and  his  constant  absence  froni 
bis  supposed  district  causes  great  sacrifice  of  their  rights  and  annoyance  and 
expense  to  litigants  in  his  court; 
Wbereas  it  also  appears  that  the  said  Charles  Swayne  is  not  only  a  corrupt 
judge,  but  that  he  is  ignorant  and  incompetent  and  that  his  judicial  opinions 
do  not  command  the  respect  or  confidence  of  the  people; 
Wliereas  the  administration  of  the  United  States  bankruptcy  act  in  the  court  of 
said  Charles  Swayne  and  by  his  appointed  referee  has  resulted  in  every  In- 
stance in  the  waste  of  the  assets  of  the  alleged  bankrupt  by  being  absorbed  in 
unnecessary  costs,  expenses,  and  allowances,  to  the  great  wrong  and  injury 
of  creditors  and  others,  until  such  administration  is  in  effect  legalized  robbery 
and  a  stench  in  the  nostrils  of  all  good  people ; 

Be  it  resolved  by  the  House  of  Representatives  of  the  State  of  Florida  {the 
Senate  concurring) ,  That  our  Senators  and  Representatives  in  the  United  States 
Cotigress  be,  and  they  are  hereby,  requested  to  cause  to  be  instituted  in  the 
Congress  of  the  United  States  proper  proceedings  for  the  investigation  of  the 
proceedings  of  the  United  States  circuit  and  district  courts  for  the  northern 
district  of  Florida  by  Charles  Swayne  as  United  States  judge  for  the  northern 
district  of  Florida,  and  of  his  acts  and  doings  as  such  judge,  to  the  end  that 
lie  may  be  impeached  and  removed  from  such  office 

Resolved  furth(T,  That  the  secretary  of  state  of  the  State  of  Florida  be,  and 
is  hereby,  instructed  to  certify  to  each  Senator  and  Representative  in  the  Con- 
gress of  the  United  States,  under  the  great  seal  of  the  State  of  Florida,  a  copy 
of  this  resolution  and  its  unanimous  adoption  by  the  legislature  of  the  State  of 
Florida. 
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The  State  of  Florida, 
Offigb  of  the  Secsetabt  of  Statk. 

UiTiTKD  States  of  America,  State  of  Florida,  ss: 

I,  H.  Clay  Crawford,  secretary  of  state  of  the  State  of  Florida,  do  berebj 
certify  that  the  foregoing  is  a  true  and  exact  copy  of  senate  Joint  resolatlon 
In  reference  to  Charles  Swayne,  judge  of  the  United  States  court  for  the 
northern  district  of  Florida,  passed  by  the  legislature  of  Florida,  session  of 
1908,  and  on  file  in  this  office. 

Given  under  my  hand  and  the  great  seal  of  the  State  of  Florida,  at  Talla- 
hassee, the  capital,  this  the  7th  day  of  September,  A.  D.  1903. 

[seal.]  H.  Clat  Crawford, 

Secretary  of  State, 

Mr.  Lamas  of  Florida.  Mr.  Speaker,  I  am  not  here  to  impeach 
the  letters  of  indorsement  of  Judge  Swayne,  written  by  people  in 
the  State  of  Florida.  Judge  Maxwell,  wno  is  a  very  careful  man, 
said  nothing  in  his  letter  of  indorsement  particularly  about  Judge 
S Wayne's  character.  He  said  he  was  a  capable  judge  and  an  indus- 
trious man  and  would  make  a  good  judge. 

Mr.  GiiiLETT  of  California.  Would  Judge  Maxwell  recommend  him 
for  that  high  position  if  he  were  not  a  man  of  reputable  character, 
even  if  he  did  not  say  anything  about  it? 

Mr.  Lamar  of  Florida.  I  will  say  this  frankly:  I  doubt  if  Judge 
Maxwell  would  do  it.  But,  Mr.  Speaker,  that  is  not-  the  question. 
It  is  not  a  (question  whether  I  think  a*man  is  dishonest  or  not;  it  is 
not  a  question  whether  at  the  moment  that  I  indorse  a  man  he  is 
honest  or  not;  the  question  is,  What  is  he  at  last?  Judge  Maxwell 
would  not  put  his  name  to  any  letter  indorsing  Judge  Swayne  or 
myself  or  any  man  in  this  House  if  he  believed  he  was  intellectually 
or  morally  unfit.  I  will  say  that  for  Judge  M8^xwell.  But  that  is 
not  the  proposition.  I  do  not  know  how  limited  or  how  extensive  is 
Jud^e  Maxwell's  acquaintance  with  Judge  Swayne,  but  that  makes 
no  difference. 

If  Judge  Swayne  could  pile  up  testimonials  here  a  mile  hi^h,  it 
would  only  prove  that  those  particular  individuals  believed  him  to 
be  a  good  man;  but  the  question  is,  What  are  the  acts  that  we  have 
here  before  this  body  on  which  we  are  trying  him?  Do  those  acts 
impeach  him?  If  so,  he  is  impeachable,  aespite  any  amount  of  let- 
ters that  he  can  pile  up  from  any  number  of  men.  Democrats  or  Re- 
publicans, in  my  State  or  outside  of  it.  It  is  idle  to  talk  about 
indorsements,  except  where  the  evidence  is  so  conflicting  that  the 
jury  are  honestly  m  doubt  which  w^  to  lean,  whether  to  lean  to 
conviction  or  to  lean  to  acquittal.  Wnenever  that  is  the  case,  then 
good  character  is  always  brought  in  as  a  determining  factor,  and 
very  properly. 

Mr.  Speaker,  what  are  the  functions  of  this  House  sitting  as  a 
court  of  impeachment?  It  is  not  a  question  as  to  reasonable  doubt  as 
to  guilt.  Whoever  heard  of  such  a  thing,  and  who  believes  it  ?  Not 
R  lawyer  in  this  body  and  scarce  a  layman,  except  the  ^ntlemen  who 
urge  it,  and  I  say  they  do  it  because  they  are  driven  to  it,  and  I  make 
large  allowance  for  an  advocate  with  a  bad  case.  The  point  is  this: 
We  can  impeach  a  civil  officer  for  high  crimes  and  misdemeanors 
whenever  this  House  believes  he  has  misbehaved  in  office,  whenever 
this  House  believes  his  general  character  is  so  corrupt  among  the 
people  where  he  administers  the  law  that  his  usefulness  is  gone,  and 
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when  it  is  a  well-established  conviction  that  he  is  corrupt.  This 
House  can  impeach  for  specific  acts  of  corruption,  directly  proven. 

This  House  is  not  limited  to  the  legal,  technical  definition  which 
holds  in  a  court  of  justice.  When  we  speak  of  "  high  crimes  and  mis- 
demeanors "  we  mean  that  which  in  its  essence  is  dishonest.  Every 
law  writer  states  that  proposition.  We  mean  moral  dishonesty, 
official  dishonesty,  dishonesty  of  character.  That  is  "  high  crimes 
and  misdemeanors,"  and  is  subject  to  impeachment  by  this  body,  and 
the  only  question  is  whether,*  upon  this  record,  this  whole  testimony, 
the  House  will  present  articles  of  impeachment  to  the  Senate  that 
this  case  may  be  inquired  into,  that  he  be  put  upon  the  jury.  Who 
ever  heard  of  a  grand  jury  presenting  an  indictment  in  open  court 
based  solely  upon  evidence  that  shows  that  the  defendant  is  guilty 
beyond  a  reasonable  doubt  That  is  a  question  for  the  trial  jury  to 
determine  under  the  charge  of  the  court.  The  function  of  this  grand 
lury,  this  grand  inquest  of  the  nation,  is  to  sajr  whether  or  not  there 
he  probable  cause  or  good  grounds  for  believing  the  defendant, 
Charles  Swayne,  to  be  guilty  as  charged. 

I  have  reputable  authorities  here  from  the  highest  law  writers  to 
show  that  wlienever  a  judge  presumed  to  know  the  law  is  so  grossly 
ignorant  or  so  grossly  indifferent  to  the  law,  or  so  grossly  indifferent 
to  the  public  statutes  of  the  land,  as  to  make  an  error  by  which  a  citi- 
zen suffers,  then  he  is  impeachable,  without  regard  to  whether  Bel- 
den  and  Davis  committed  contempt  or  not ;  and  Foster,  in  his  Com- 
mentaries on  the  Constitution,  lays  it  down  that  had  Judge  Chase 
at  this  time  spoken  to  a  lawyer  at  the  American  bar  as  he  spoke  to 
William  Wirt  and  others  he  would  be  impeached  for  misconduct  in 
office ;  but  the  ethics  of  the  profession  were  not  as  high  then  as  now. 
Judges  then  made  stump  speeches  everywhere,  and  the  general  com- 
mon custom  of  the  country  tended  in  behalf  of  Judge  C^ase  because 
of  the  liberality  that  judges  indulged  themselves  in  in  speeches  be- 
fore the  country  and  to  lawyers.  But  when  Judge  Swayne  de- 
nounced these  men  as  dishonest  or  ignorant  and  their  conduct  a 
stench  in  the  nostrils  of  the  people,  he  committed  an  impeachable 
oflfense,  whether  Davis  and  Belden  were  ^lilty  of  contempt  or  not. 
No  judge  is  permitted  to  degrade  a  lawyer  in  his  court. 

No  judge  is  permitted  to  insult  and  revile  an  officer  of  his  court, 
and  when  he  made  that  outrageously  illegal  sentence,  when  he  should 
have  known  the  law — Mr.  Blount  was  not  his  legal  adviser,  and 
Belden  and  Davis  were  struck  dumb  no  doubt  by  the  contempt  pro- 
ceeding and  said  nothing — when  he  made  that  illegal  sentence  of 
both  fine  and  imprisonment  and  superadded  to  it  that  gross  outrage 
of  attempting  to  disbar  them,  he  committed  another  imp  a  liable 
offense.  A  judge  can  not  plead  ignorance  of  the  law  and  send  a  man 
to  jail  illegalW  for  three  days.  Davis  suffered  three  days  in  jail  and 
paid  $100  and  had  himself  spoken  to  as  the  vilest  of  criminals,  and 
that  language  is  spread  in  this  record  and  has  been  bruited  upon 
the  floor  of  ihis  House — and  he  an  honorable  member  of  the  bar  of 
the  State  of  Florida.  I  say  in  defense  of  Mr.  Davis,  who  has  been 
characterized  on  this  floor  as  a  shyster,  that  he  is  as  good  a  lawyer 
and  as  honorable  a  geiitlemaii  as  is  tlie  man  who  denounced  him. 

I  do  not  believe  that  that  honorable  gentleman  would  have  said 
what  he  did  unless  he  had  been  driven  to  it  in  defending  Judge 


516  IMPEACHMENT   OF   JUDGE   CHARLES  SWAYNE. 

Swayne.  I  make  allowance  for  that  speech,  and  I  declare  upon  my 
knowledge  of  Mr.  Davis  that  he  is  as  good  a  man  as  sits  upon  the 
floor  of  this  House. 

The  SPEAitER  pro  tempore.  The  time  of  the  gentleman  has  ex- 
pired. 

Mr.  Lamar  of  Florida.  Mr.  Speaker,  I  ask  leave  to  extend  my 
remarks  in  the  Record. 

The  Speaker  pro  tempore.  The  gentleman  from  Florida  asks  leave 
to  extend  his  remarks  in  the  Record.  Is  there  objection  ?  [After  a 
pause.]     The  Chair  hears  none. 

Mr.  Lamar  of  Florida.  It  is  evident  that  Judge  Swayne's  friends 
in  Jacksonville  and  vicinity  urged  him  at  the  time  of  the  change  of 
the  boundaries  of  his  district  not  to  move  his  furniture  or  his  familv, 
*'  saying  that  the  next  Congress  would  be  Republican  and  the  district 
would  be  placed  back  in  its  usual  form."  This  has  been  his  motive 
from  the  beginning,  not  to  acquire  a  residence  in  the  northern  dis- 
trict of  Florida  after  the  change  of  the  boundaries  of  his  district 
He  has  resided  in  East  Florida,  had  his  friends  there,  and  desired 
to  remain.  He  expected  the  Republican  Congress  to  nullify  the  ac- 
tion of  a  Democratic  Congress  and  change  the  boundaries  again  and 
allow  him  to  keep  his  home  in  St.  Augustine  as  he  had  tlieretofore 
done. 

Besidas  his  own  admissions  in  his  statement  above,  it  has  been  tes- 
tified to  by  a  number  of  witnesses  that  he  had  a  residence,  not  in  the 
northern  district  of  Florida,  but  at  Guvencourt,  in  the  State  of 
Delaware.  The  proofs  before  the  subcommittee  show  that  Judge 
Swayne  spent  a  little  more  than  two  months  each  year  attending  to 
business  in  the  northern  district  of  Florida ;  that  he  generally  arrived 
just  before  the  opening  of  his  court  in  Pensacola,  and  just  as  soon 
as  the  work  of  the  court  was  over  he  left  the  city  and  went  to  his 
northern  home  a^ain.  Persons  having  business  with  him  were  noti- 
fied to  address  him  at  Guyencourt,  Del.,  and  it  was  understood  that 
was  Judge  Swayne's  home  place.  He  has  boarded  continually  in 
Pensacola  for  years  past  at  notels  and  boarding  houses,  and  for  a 
very  short  time  once  rented  a  cottage  in  Pensacola.  All  of  this 
shows  that  he  had  no  bona  fide  residence  in  the  northern  district  of 
Florida ;  that  he  has  never  acquired  such  a  residence ;  that  he  violated 
a  provision  of  the  law  wiiich  required  him  to  reside  in  the  district  for 
which  he  was  appointed;  that  he  has  inconvenienced  litigants  and 
lawyers  having  business  before  him ;  that  he  has  not  made  a  proper 
return  of  service  to  the  people  of  the  northern  district  of  Florida 
for  the  salary  he  has  been  paid  yearly,  and  for  the  commission  of  this 
high  demeanor  in  not  acquiring  such  a  residence  in  his  district,  Judge 
Swayne  should  be  impeached. 

Judge  Swayne  should  also  be  impeached  for  the  corrupt  use,  for 
the  benefit  of  himself  and  family,  of  a  private  car  furnished  by  the 
receiver  of  a  bankrupt  railroad  which  was  then  in  the  possession  of 
the  court  and  the  receiver  appointed  by  Judge  Swayne.  Also  for 
the  corrupt  use  of  a  car  furnished  him  by  the  Florida  Central  & 
Peninsular  Railroad  Co.,  conveying  him  and  his  family  to  the 
Pacific  coast  and  back,  such  railroad  company  having  important  liti- 
gation involving  valuable  tracts  of  land  pending  before  Judge 
Swayne  for  decision  at  the  time  of  his  use  of  the  company's  car,  or 
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at  least  the  car  of  the  Jacksonville,  Tampa  &  Key  West  Railroad, 
furnished  and  stocked  by  the  Florida  Central  &  Peninsular  Railroad, 
which  went  to  the  extent  of  sending  its  traveling  passenger  agenf, 
Mr.  W.  G.  Coleman,  with  Judge  Swayne  on  his  Pacific  coast  trip, 
acting  as  general  cicerone  for  Judge  Swayne  and  his  family  upon 
that  occasion.  These  corrupt  acts  as  a  judge  require  that  Judge 
Swayne  be  impeached. 

Judge  Swayne  should  also  be  impeached  for  violating  another  act 
of  Congress,  which  provides  as  follows : 

For  reasonable  expenses  for  travel  and  attendance  of  district  judges,  directed 
to  hold  court  outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  he 
paid  on  written  certificates  of  the  Judges,  and  such  payment  shall  be  allowed 
the  marshal  in  settlement  of  his  accounts  with  the  United  States. 

It  is  shown,  in  the  testimony  taken  before  the  subcommittee,  that 
Judge  Swayne  made  and  signed  a  certificate  that  his  reasonable  ex- 

genses  for  travel  and  attendance  in  holding  court  outside  of  the 
tate  of  Florida  were  equal  to  $10  per  day  for  each  day  he  so  held 
court  outside  of  his  district.  Whereas  the  testimony  shows  that  his 
outlay  for  board  and  lodging  at  Dallas,  Waco,  and  Tyler,  Tex., 
ranged  from  $1.25  to  $3  per  day,  and  that  his  traveling  expenses 
from  Pensacola  could  not  have  exceeded  $50. 

Samnel  Mcllhenny,  having  been  duly  sworn,  testified  as  follows : 

Direct  examination  by  Judge  Liddon  : 

Q.  Give  your  name  in  full. — A.  S.  C.  Mcllhenny. 
Mr.  HiQGiNS.  What  is  your  first  name? 
The  Witness.  Samuel. 

By  Judge  Liddon  : 

Q.  Tour  residence.  A.  Dallas.  Tex. 

Q.  Your  business  or  occupation? — A.  I  am  manager  of  the  Oriental  Hotel. 

Q.  How  long  have  you  been  such  manager? — A.  Eight  years. 

Q.  Were  you  such  manager  in  January,  1896? — A.  No;  I  was  in  the  office  in 
1896.     I  was  connected  with  the  house. 

Q.  In  January,  1896?— A.  Yes,  sir. 

Q.  Did  you  know  Judge  Charles  Swayne? — ^A.  Yes,  sir. 

Q.  How  long  have  you  known  him? — ^A.  Well,  I  did  not  know  the  judge  until 
I  \rent  to  the  hotel.  I  was  in  a  former  hotel  there.  He  was  there  when  I  first 
-went  to  the  hotel. 

Q.  He  was  at  the  Oriental  when  you  first  went  there? — ^A.  Yes,  sir. 

Q.  You  srfy  that  was  when? — A.  1896. 

Q.  Do  you  know  the  date  in  1896?— A.  The  first  part  of  the  year. .  I  don't 
tcDOW  exactly  the  date;  either  January  or  February.  In  January,  I  think  it 
was,  some  time. 

Q.  In  January,  1896? — A.  Yes,  sir. 

Q.  Do  you  know  whether  Judge  Charles  Swayne  was  at  Hotel  Oriental  in 
January,  1896? — ^A.  He  was  there  when  I  went  there.  I  went  there  in  the  lat- 
ter part  or  middle  part  of  January. 

Q.  Do  you  know  when  he  left  ? — ^A.  No ;  I  do  not. 

A.  Can  you  refresh  your  memory  from  that  memorandum?  Did  you  make 
that   f submitting  paper]? — A.  The  cashier  or  bookkeeper  made  that 
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Judge  LiDDON.  I  submit  this  as  an  exhibit : 

[Exhibit  F.] 

Daxlas,  Tex.,  March  5,  1896, 

Mr,  Chas,  Stcayne  to  the  Oriental,  Dr, 

[S.  B.  Mcllheimy,  manager.] 

Mar.  1  to  3/6,  6  days $16.00 

For  board  month  of  Feb.,  9  to  2/29,  20i  days ^ 68,33 

Feb.  1  to  2/9,  8i  days 19. » 

Express,  2/3,  .60 .«0 

Laundry,  2/12,  1.30,  1.10;  3/5,  .75 S.15 

Wine,  etc.,  2/26,  .40 .40 

Telegrams,  2/24,  1.15 1.15 

Drugs,  2/6,  1.35 1.35 

110. 8D 

8/6,  cr.  by  rebate  on  rate $13.80 

3/6,  cr.  by  cash 97.00 

110.  JiO 

The  Witness  (continuing).  But  I  looked  over  it. 

Q.  Is  that  his  handwriting? — A.  Yes,  sir. 

Q.  He  is  in  charge  of  the  books  there? — ^A.  Yes,  sir. 

By  Mr.  PALMEBf 

Q.  Did  you  examine  it  to  ascertain  if  it  was  correct  or  not? — ^A.  Yes;  I  looked 
over  it  when  he  made  it  off  the  board  book. 

By  Judge  Liddon  : 

Q.  Do  you  know  how  much  he  paid  for  his  board  there  in  January,  1896?— 
A.  I  do  not,  only  from  this  memorandum. 
Q.  Can  you  tell  from  that  memorandum? — A.  Yes,  sir. 

[Exhibit  G.l 

Dallas,  Tex.,  January  SI,  1896. 

Mr,  Chas.  Swayne  to  the  Oriental,  Dr. 

[S.  B.  Mcllhenny,  manager.] 

For  board  month  of  Jan.  20  to  Jan.  31, 1906 $26. 8D 

Laundry,  20/95 .» 

Wine,  etc.,  20/50 1 .50 

28.25 
Cr.  Feb.  5,  1896,  by  chk 28.25 

Q.  How  much  was  it? — A.  According  to  that,  in  January  he  paid  $28.25.  Tbe 
books  correspond  with  this  statement  exactly ;  that  Is,  in  January. 

Q.  He  paid  $28.25?— A.  Yes. 

Q.  Now,  were  you  connected  with  the  same  hotel — ^you  said  you  were— in 
March.  1896?— A.  Yes,  sir. 

Q.  Do  you  know  whether  Judge  Swayne  stopped  at  that  hotel,  then,  in  Feb- 
ruary or  March,  1806? — A.  Yes,  sir. 

Q.  Do  you  know  how  much  he  paid? — ^A.  He  paid  cash  $97. 

Mrs.  Annie  Vj.  Russell,  having  been  duly  sworn,  testified  as  follows: 

Direct  examination  by  Judge  Liddon: 

Q.  Where  do  you  live? — A.  Tyler,  Tex. 

Q.  How  long  have  you  been  there? — ^A.  About  22  years, 

Q.  You  are  engaged  in  running  a  hotel,  or  have  been,  or  a  boarding  house 
there? — A.  No,  sir. 

Q.  Have  not  at  all  ? — A.  No,  sir ;  we  just  had  a  very  large  house,  and  during 
this  court  Mr.  Butler  came  and  asked  me  if  I  would  take  some  of  the  Judges 
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and  lawyers,  and  I  told  him  I  would.  We  had  a  large  house  and  were  renting 
the  rooms.    I  had  only  been  there  about  two  years. 

Q.  That  was  at  Tyler?— A.  Yes,  sir. 

Q.  Did  Jndge  SwajTie  ever  board  with  you  there? — A.  Yes,  sir. 

Q.  Do  you  know  the  date? — A.  No,  sir;  I  did  not  malce  any  memorandum  of 
it,  but  it  was  during  that  trial  of  the  bank  there. 

Q.  In  the  United  States  court  room? — A.  Yes,  sir. 

Q.  Do  you  know  in  what  year  it  was? — ^A.  It  was  last  year. 

Q.  1903?— A.  Yes,  sir. 

Q.  Do  you  know  what  part  of  the  year — ^the  early  part  or  the  latter  part? — 
A.  It  was  January,  as  well  as  I  can  recollect. 

Q.  Do  you  know  how  long  he  stayed  with  you  ? — ^A.  From  the  beginning  until 
the  end.  I  did  not  keep  any  memordandum  of  it  at  all.  He  was  there  from 
the  time  the  court  opened  until  it  closed. 

Q.  You  do  not  know  how  long;  could  not  approximate  the  time? — ^A.  I  think 
it  was  about  six  weeks  or  more;  I  am  not  sure  about  that. 

Q.  Do  you  know  what  rate  of  board  he  paid  you? — ^A,  Yes,  sir;  $1.25  a  day. 

Q.  Did  that  include  lodging?— A.  Yes,  sir. 

Mr.  Clayton.  That  included  table  board  and  lodging? 

A.  Yes,  sir;  everything. 

By  Judge  Liddon: 

Q.  $1.25  a  day?— A.  Yes,  sir. 

Q.  In  the  early  part  of  the  year  1903  he  was  there  from  four  to  six  weeks? — 
A.  He  was  there  during  the  whole  term  of  court. 

Susan  Ltle  Downs,  having  been  duly  sworn,  testified  as  follows : 

Direct  examination  by  Judge  Liddon  : 

Q.  Where  do  you  reside? — A.  Waco,  Tex. 

Q.  You  are  engaged  In  the  business  of  keeping  a  boarding  house  or  hotel 
chere? — ^A.  A  private  boarding  house. 

Q.  How  long  have  you  been  so  engaged,  madam? — ^A.  Seventeen  years. 

Q.  Do  you  know  Judge  Charles  Swayne? — ^A.  Yes,  sir. 

Q.  Has  he  ever  been  a  guest  of  your  house? — ^A.  I  think  tliree  terms  of  court 
Of  course,  I  am  not  sure,  but  that  is  my  recollection. 

Q.  Three  terms? — A.  Three  terms  of  court. 

Q.  Can  you  fix  the  date? — A.  No,  sir;  I  can  not, 

Q.  Can  you  say  whether  it  was  since  1895? 

Mr.  HiGGiNs.  Speak  of  your  own  knowledge  and  without  suggestion. 

A-  I  really  could  not  answer  as  to  the  year  he  was  there.    I  could  not ;  do  not 

By  Judge  Liddon  : 

Q.  You  can  not  say  how  many  years,  or  approximate  how  many  years  ago? — 
A.  If  you  can  tell  when  Judge  Rector  was  disabled,  I  could  tell  you,  but  other- 
wise I  can  not 

Q.  It  was  while  he  was  holding  United  States  court? — ^A.  Yes,  sir. 

Q.  And  he  stopped  with  you  three  terms? — ^A.  Yes,  sir. 

Q.  Did  you  ever  know  him  to  hold  United  States  court  there  at  any  other 
time,  except  the  three  times  he  stopped  with  you  ? — ^A.  No ;  I  don't  remember  it 

Q.  Do  you  know  how  long  he  stopped  with  you  at  the  time  he  was  there? — 
A.  No,  sir;  I  do  not.  I  know  he  was  at  the  term  of  court,  but  I  never  made  any 
memorandum  of  it. 

Q.  During  a  term  of  court  three  times? — ^A.  I  think  so. 

By  Mr.  Clayton  : 

Q.  Do  you  mean  the  term  while  the  court  was  lasting,  the  whole  session  of 
the  court? — ^A.  Yes. 

Q.  Not  Just  for  a  day  and  then  a  day? — A.  Oh,  no. 

By  Judge  Liddon  ; 

Q.  You  can  not  approximate  how  long  he  would  stay  at  a  time? 
Mr.  Palmer.  About? 
A.  I  really  do  not  know. 

By  Mr.  Clayton: 

Q.  Was  he  a  transient,  or  did  he  stay  a  day  or  half  a  day? — ^A.  He  stayed 
during  the  whole  term.    I  suppose  probably  from  three  to  five  weeks  possibly. 
Judge  Liddon.  At  a  time? 
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Mr.  Clayton.  That  is  to  the  best  of  your  recollection,  from  three  to  Atc 
weeks? 

By  Judge  Liddon  : 

Q.  Do  you  know  what  rates  you  charged  him  for  board?— A.  At  the  rate  of 
$40  for  himself  and  $65  for  himself  and  wife. 

By  Mr.  Clayton  : 

Q.  What  Is  that  per  month?— A.  Per  month.  I  do  not  want  to  do  any  injus- 
tice here.    That  is  to  the  best  of  ray  knowledge. 

By  Judge  LmooN : 

Q.  And  $65  per  month  when  he  had  his  wife  with  him? — ^A.  Yes,  sir. 

Q.  Are  those  your  best  rates? — ^A.  Yes,  sir. 

Q.  All  you  ever  charged? — ^A.  Yes,  sir. 

Q.  You  said  he  was  there  sometimes  without  his  wife? — ^A.  I  think  two  terms 
without  Mrs.  Swayne;  one  term  with  her. 

Q.  When  he  was  there  without  her  it  was  $40  a  month,  or  $65  for  the  two?— 
A.  Yes,  sir. 

Q.  That  Included  room  as  well  as  board? — A.  Room  and  board. 

Q.  Was  it  winter  or  summer  that  he  was  there? — A.  I  am  not  sure  whether 
it  was  two  fall  terms  or  two  spring  terms  of  court.  There  was  one  term  and 
then  two  of  the  other. 

The  testimony  taken  before  the  subcommittee  also  establishes  the 
fact  that  for  every  day  Judge  Swayne  held  court  outside  of  his  dis- 
trict since  he  has  been  a  judge  that  he  has  received  from  the  Treasury 
of  the  United  States  the  sum  of  $10  per  day,  which  has  been  paid 
upon  a  certificate  that  he  had  expended  that  sum  for  reasonable 
expenses.  Judge  Swayne's  accounts,  as  proved  by  an  official  of  the 
Treasury  Department,  are  as  follows: 


Name  of  marshal  pay- 
ing voucher. 

Account 
No. 

I'lace  ef  holding  court. 

Period  covered  by  voucher. 

Amount 
paid. 

Guillotte                 

9349 
9349 
18650 
18<>50 
18(>50 
2(5252 
26252 
20482 
35513 
35513 
3«910 
30910 
01252 
44704 
44704 
44704 
44704 
01252 
01252 
61252 
61252 
54281 
54397 
54397 
64397 
54397 
54397 
56988 
50988 
00217 
70200 
70206 
70206 
69592 
73109 
71960 
78.134 
93964 

Baton  Rouge,  La 

No^  Orleans,  La 

Waco,  Tex 

Apr.  10  to  Mav  4, 1895 

|1« 

Do 

May  13  to  May  31, 1896 

179 

Love 

30  days  from  Nov.  18, 1805 

40  days  from  Jan.  21, 1896 

2  days  from  Mar.  9, 1896 

» 

Do 

Dallas,  Tex 

4» 

Do  .. 

Graham.  Tex 

» 

Do 

Waco,  Tex 

18  days  from  Apr.  27, 1896 

36  days  from  May  18. 1896 

28  days  from  Nov.  18, 1896 

42  days  from  Jan.  11, 1807 

180 

Do 

PftUfts,  Tex 

360 

Do 

Waco,'Tex 

380 

Do 

Dallas,  Tex 

4» 

Do 

Fort  Worth,  Tex 

Waco,  Tex 

12  days  from  Mar.  1, 1807 IM 

Do      .            

23  days  from  Apr.  20, 1897 330 

Do. .              

Dallas,  Tex 

30  days  from  May  17, 1807 990 

19  days  from  Jan.  1, 1896 110 

Guillotte 

New  Orleans,  La 

do 

Do                  

40  davs  from  Jan.  20, 1898 400 

Do                

do 

11  days  from  Mar.  1. 1898 IM 

Do                    

do 

10  days  from  Mar.  11, 1898 100 

Do...           

do 

10  days  from  Mar.  22, 1806 lOO 

Do.                  

do 

10  davs  from  Apr.  1, 1896 100 

Do    .           

do 

15  days  from  Apr.  16, 1808 1           Ul 

Do. .                   

do 

10  days  from  May  1, 1808 ;           100 

Do                      .   .. 

do 

19  days  from  May  11, 1898 MO 

Fontelieu 

do 

19  days  from  Nov.  21, 1888 1            UO 

Do 

do 

10  days  from  Jan.  30, 1890 100 

Do 

do 

10  davs  from  Feb.  8, 1800 UO 

Do 

do 

10  days  from  Feb.  18, 1800 W 

Do 

do 

10  davs  from  Feb.  28, 1809 101 

Do 

do 

10  days  from  Mar.  10, 1809 lOi 

Cooper 

Birmingham,  Ala 

28  days  from  Apr.  4. 1809 280 

iSo 

do ;  19  days  from  May  22, 1880 W 

Do 

HuntsviUe,  Ala •  29  days  from  Oct.  9, 1800 » 

Fontelieu 

New  Orleans,  La 10  days  from  May  24, 1900 i           MO 

Do 

do ,  10  days  from  June  2, 1000 MO 

Do 

do i  5  days  from  June  12, 1000 1             » 

Cooper 

Birmingham,  Ala 29  days  from  Sept.  3, 1900 ,           » 

Do 

do 8  days  from  Sept.  3, 1900 • 

Grant 

Tyler,  Tex !  31  days  from  Dec.  3. 1000 S* 

B irmincham,  Ala !  21  days  from  Sept.  2, 1901 ;           » 

Cooper 

Houston 

Tyler.  Tex 1  41  davs  from  Jan.  12. 1003 1           flO 

1 
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It  is  evident  that  Judge  Swayne  has  made  false  certificates,  and 
upon  these  false  certificates  he  has  received  money  from  the  Federal 
Government,  more  than  his  reasonable  expenses  and  attendance,  and 
to  that  extent  he  has  practiced  extortion  upon  the  Federal  Govern- 
ment, and  for  this  crime  he  should  be  impeached. 

Judge  Swayne  should  also  be  impeached  for  the  illegal  and  arbi- 
trary sentence  imposed  on  Belden  and  Davis. 

In  this  case  it  is  umiecessary  to  enumerate  all  the  circumstances 
that  led  up  to  the  punishment  of  Belden  and  Davis  for  alleged  con- 
tempt by  Judge  Swaj^ne.  It  is  sufficient  to  say,  in  brief,  that  the 
title  to  certain  lands  situated  in  the  city  of  Pensacola  was  involved 
in  a  lawsuit  pending  in  Judge  Swayne's  court.  Judge  Swayne  had 
so  acted  by  ne^tiatmg  with  a  real  estate  agent  in  Pensacola  for  cer- 
tain of  the  lands  which  were  in  litigation  before  his  court  as  to  induce 
the  attorneys  for  the  plaintiff  in  that  litigation  to  believe  that  Judge 
Swayne  owned  an  interest  in  such  land. 

The  attorneys  for  the  plaintiff  thereupon  dismissed  their  suit  in 
Judge  Swayne's  court  ana  began  a  suit  m  ejectment  against  Judge 
Swayne  in  the  courts  of  the  State  of  Florida.  This  they  had  a  per- 
fect legal  right  to  do.  Judge  Swayne  himself  did  not  deny  their 
riffht  to  brin^  this  lawsuit  against  him,  but  he  held  that  the  bringing 
or  such  suit  in  the  State  court  was  an  attempt  on  the  part  of  Belden 
and  Davis  to  force  him  to  recuse  himself  as  judge  in  the  Florida 
McGuire  litigation  in  his  (Judge  Swayne's)  court,  so  that  another 

i'udffe  might  be  called  into  the  Federal  court  to  try  the  title  to  the 
anas  in  question.  For  this  supposed  offense  on  the  part  of  Belden 
and  Davis  Judge  Swayne  caused  a  rule  to  issue  against  Belden  and 
Davis  that  they  show  cause  before  him  why  they  should  not  be  pun- 
ished by  him  for  contempt  of  court. 

Belden  and  Davis,  in  answer  to  this  rule,  made  a  written  denial, 
submitted  it  in  his  court,  that  they  had  committed  no  contempt  and 
had  not  intended  to  commit  any  contempt.  With  this  showing  they 
were  entitled  to  be  discharged. 

It  was  no  contempt  of  Judge  Swayne's  court  to  sue  him  in  the 
courts  of  the  State  of  Florida.  Judge  Swayne  knew  and  admitted 
this  fact ;  but  he  contended  that  their  act  in  so  suing  him  in  the  State 
court  was  a  contempt  of  the  "  dignity  and  good  order  "  of  the  district 
court  of  the  United  States.  The  act  of  Congress  relating  to  punish- 
ment for  contempts  of  court  is  as  follows : 

Chap.  XCIX. — An  act  declaratory  of  the  law  concerning  contempts  of  court. 

Be  it  enacted^  etc..  That  the  power  of  the  several  courts  of  the  United  States 
to  issue  attachments  and  Inflict  summary  punishments  for  contempts  of  court 
ahaU  not  be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any 
person  or  persons  in  the  presence  of  the  said  courts,  or  so  near  thereto  as  to 
obstruct  the  adkninist ration  of  Justice,  the  misbehavior  of  any  of  the  officers  of 
the  said  courts  in  their  official  transactions,  and  the  disobedience  or  resistance 
by  any  officer  of  the  said  courts,  party,  juror,  witness,  or  any  other  person  or 
persons,  to  any  lawful  writ,  process,  order,  decree,  or  conmiand  of  the  stiid 
courta 

Sec.  2.  And  he  it  further  enacted^  That  if  any  person  or  i^ersous  shall,  cor- 
ruptly or  by  threats  of  force,  endeavor  to  influence,  intimidate,  or  impede  any 
juror,  witness,  or  officer  in  any  court  of  the  United  States  in  the  discharge  of 
his  duty,  or  shall,  corruptly  or  by  threats  of  force,  obstruct  or  impede,  or 
endeavor  to  obstruct  or  impede,  the  due  administration  of  justice  therein, 
every  person  or  persons  so  offending  shall  be  liable  to  prosecution  therefor  by 
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indictment,  and  shall,  on  conviction  thereof,  be  punished  by  fine  not  exceeding 
1500  or  by  imprisonment  not  exceeding  three  months,  or  both,  according  to  the 
nature  and  aggravation  of  the  offense. 
Approved,  March  2,  1831. 

The  Supreme  Court  of  the  United  States  has  construed  this  act 
of  Conglress,  one  decision  of  that  court  being  contained  in  19  Wallace, 
page  511,  where  it  is  said: 

The  act  of  1881  is  therefore  to  them  (the  district  courts)  the  law  specifying 
the  cases  in  which  summary  punishments  for  contempt  may  be  inflicted.  It 
limits  the  power  of  these  courts  in  this  respect  to  three  classes  of  cases — 

First.  Where  there  has  been  misbehavior  of  a  person  in  the  presence  of  Uie 
court,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice; 

Second.  Where  there  has  been  misbehavior  of  any  officer  of  the  court  in  his 
official  transaction;  and  ' 

Third.  Where  there  has  been  disobedience  or  resistance  by  any  officer,  party. 
Juror,  witness,  or  other  person  to  any  lawful  process,  order,  rule,  decree,  or 
command  of  the  courts.  And  thus  seen,  the  power  of  these  courts  in  the  pun- 
ishment of  contempts  can  only  be  exercised  to  insure  order  and  decorum  in 
their  presence,  to  secure  faithfulness  on  the  part  of  their  officers  in  their  official 
transactions,  and  to  enforce  obedience  to  their  lawful  orders,  judgment,  and 
processes. 

It  is  clear  that  Belden  and  Davis  did  not  come  within  the  defini- 
tion of  any  one  of  the  offenses  set  out  by  the  Federal  statute,  and 
named  in  "the  above  decision  by  the  Supreme  Court  of  the  United 
States.  Belden  and  Davis  committed  no  contempt  against  the 
"dignity  and  good  order"  of  the  United  States  district  court  for 
the  northern  district  of  Florida.  Their  offense  sinaply  lay  in  suing 
Judge  Swayne  in  the  State  courts.  That  and  nothing  more.  Their 
doing  what  they  had  the  right  to  do  was  their  only  offending,  and 
for  this  offense  of  doing  what  they  had  a  perfect  right  to  do  Judges 
Swayne  punished  them ;  and  in  the  very  sentence  of  punishment  he 
committed  an  impeachable  offense,  because  the  law  permits  the  court 
and  the  judge  to  inflict  only  a  fine  or  imprisonment.  He  can  punish 
by  either  one  or  the  other,  but  can  not  do  both. 

Judge  Swayne  himself  admitted  in  his  statement  before  the  sub- 
committee that  he  made  a  mistake  of  law  in  punishing  Belden  and 
Davis  by  both  fine  and  imprisonment.  And  the  question  is,  he  being 
a  judge  supposed  to  be  learned  in  the  law,  will  he  be  heard  to  say 
he  made  such  a  mistake  ?  Considerable  light  is  thrown  upon  Jud^ 
Swayne's  sentence  of  Belden  and  Davis  and  his  intent  in  imposing 
the  same  by  his  language  to  them  at  the  time  he  imposed  this  illegal 
double  sentence. 

In  his  testimony  before  the  subcommittee,  Simeon  Belden  testified 

as  follows: 

Simeon  Belden  testifies: 

Q.  Now.  I  will  ask  you  what  was  the  manner  of  Judge  Swayne  when  he  was 
inflicting  this  penalty?— A.  Well,  it  was  gross  and  oflfensive;  he  entered  with  « 
slanderous  attack  on  the  attorneys. 

Q.  Very  slanderous? — ^A.  Yes. 

Q.  Tell  what  he  said.-— A.  I  don't  recollect  his  words  exactly;  it  was  pub- 
lished in  the  newspapers  here. 

Q.  It  was  harsh  and  offensive?— A.  Very,  indeed.     (P.  264-265.) 

E.  T.  Davis,  page  284: 

Q.  At  the  time  of  imposing  this  sentence  what  was  Judge  Swayne's  maa- 
ner? — A.  Very  abusive. 

Q.  Can  you  state  what  he  said? — ^A.  I  don't  know  that  I  can  state  it  in  90 
many  woi-ds.  He  called  us  ignorant,  said  our  action  was  a  stench  in  the  nostrils 
of  the  people,  and  a  good  m«ny  other  things  I  can  not  repeat 

Q.  His  manner  was  very  harsh  and  abusive? — ^A.  Extremely  so. 
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In  using  this  very  language,  outrageous  in  its  nature,  tyrannical  in 
its  character,  to  honoraole  lawyers  and  members  of  the  bar  of  his 
court,  Judge  Swayne  committed  an  impeachable  offense.  No  judge 
is  permitted  to  villify,  abuse,  and  outrageously  calumniate  a  lawyer 
at  the  bar  of  his  court.  He  commits  an  impeachable  offense  when 
he  does  so.  He  invades  the  private  rights  of  an  attorney,  his  personal 
liberty,  and  his  self-respect  when  he  indulges  in  such  grossly  out' 
rageous  calumny  toward  him.  The  law  will  not  permit  a  judge  to 
so  abuse  his  authority. 

The  House  of  Representatives  impeached  Judge  Chase,  of  the 
United  States  Supreme  Court,  in  part  for  his  grossly  outrageous  con- 
duct toward  lawyers  in  his  court.  The  law  protects  and  should  pro^ 
tect  a  lawyer  against  the  tyranny  and  outrage  of  a  presiding  judge. 

Judge  Swayne  was  angry  with  Belden  and  Davis  for  bringing 
suit  against  him  in  the  courts  of  the  State  of  Florida.  He  intended 
to  punish  them  for  so  doing,  and  he  did  punish  them.  He  used  hia 
power  to  punish  arbitrarily,  and  imposed  on  Belden  and  Davis  a 
double  sentence  of  fine  and  imprisonment,  when  the  law  of  the  United 
States  restricted  him  to  one  or  the  other,  fine  or  imprisonment. 

Judge  Swayne  not  only  imposed  this  dual  illegal  sentence  upon 
Belden  and  Davis,  he  not  only  vilified  them  in  outrageous  language, 
but  he  also  attempted  to  disbar  them  from  practicing  m  his  court  lor 
a  period  of  two  years.  It  was  only  when  his  attention  was  called  to 
the  fact  that  he  could  not  impose  this  sentence  of  disbarment  that  he 
remitted  the  same. 

He  showed  his  temper,  ill  will,  and  judicial  malice  against  these 
two  lawyers  when  he  sought  thus  to  disbar  them,  as  well  as  to  vilify 
themj  and  to  impose  the  double  and  illegal  sentence  of  both  fine  and 
imprisonment.  All  of  this  shows  the  vindictive  temper  of  Judge 
Swayne  toward  Belden  and  Davis.  His  judicial  malice  is  apparent 
in  these  very  acts  beyond  any  controversy.  And  the  law  does  not 
permit  a  judge  to  so  outrage  justice  by  imposing  illegal^  wrongful, 
and  thoroughly  outrageous  sentences  against  his  attorneys  at  law  who 
practice  in  his  court,  or  upon  any  other  person.  The  law  throw j^  a 
mantle  of  protection  around  attorneys  and  their  dignity  and  personal 
rights,  as  well  as  it  does  around  the  dignity  and  personal  rights  of 
the  presiding  judge.  Were  this  not  the  case,  the  law  would  be  grossly 
deficient. 

Judge  Swayne's  answer  to  the  charge  that  he  illegally  imposed  the 
double  sentence  of  both  fine  and  imprisonment  and  that  he  entered 
an  order  of  disbarment  against  these  two  attorneys,  Belden  and 
Davis,  is  that  he  made  a  mistake  of  law.  This  mistake  he  is  not  per^ 
mitted  by  the  law  to  make.  It  is  his  duty  to  know  the  law.  He 
can  not  plead  ignorance  of  the  law.  Such  gross  ignorance  of  the 
law  is^an  impeachable  offense  in  itself.  He  must  know  the  law. 
He  can  not  injure  attorneys  in  their  personal  rights  and  place  illegal 
sentences  upon  them,  and  condemn  them  to  jail,  to  fines,  and  to  disbar- 
ment, and  then  escape  the  consequences  of  his  outrageous  acts  by 
claiming  that  he  made  a  mistake.  The  law  will  not  permit  him  to 
make  such  an  excuse.  He  is  a  judge  and  is  presumed  to  know  the 
laTV.  Such  a  flimsy  excuse  will  not  excuse  him  here.  I  quote  from 
the  opinion  of  a  great  lawyer,  Samuel  J.  Tilden,  as  to  what  excuses  • 
judicial  mistakes  and  what  the  duty  of  a  judge  is  with  reference 
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to  the  requirement  that  he  shall  be  learned  in  the  law;  that  he  shall 
know  the  law ;  that  he  shall  no]t  cause  hardship  to  anyone  by  reason 
of  his  want  of  knowledge  of  the  law.  For  want  of  such  information^ 
information  easy  of  ascertainment,  information  that  the  judge  is 
presumed  by  law  to  have,  Judge  Swayne  is  impeachable. 

Error  of  judgment  a3  to  what  is  the  law,  within  reasonable  limits,  will  not 
be  imputed  to  a  judge  as  official  misconduct.  But  the  principle  that  exeoaes 
such  error  is  subject  to  some  qualifications.  It  is  easy  to  imagine  cases  in 
which  the  error  might  be  so  gross  as  to  show  a  degree  of  ignorance  that  is  in- 
excusable, or  to  indicate  mental  incapacity,  or  to  evince  culpable  inattention  or 
indifference  to  duty,  or  actual  bad  faith.  Chief  Justice  Shaw,  who  was  one  of 
the  counsel  for  the  managers  in  the  case  of  Prescott,  well  said : 

**  By  the  Constitution,  which  is  a  law  of  the  highest  nature,  every  officer  is 
bound  to  take  an  oath  faithfully  and  impartially  to  perform  and  discharge  all 
the  duties  incumbent  upon  him  as  such  officer,  according  to  the  t>est  of  his 
abilities  and  understanding,  agreeably  to  the  rules  and  regulations  of  the 
Constitution  and  the  laws  of  this  Commonwealth. 

''To  perform  these  duties  faithfully  and  impartially  he  must  understand 
them,  and  he  must  use  due  diligence  to  acquaint  himself  with  them.  I  should 
therefore  hold  that  any  gross  and  continued  neglect  of  the  ordinary  means  of 
I  information — as  if  an  officer  were  to  disregard  those  public  statutes  which  are 

made  from  time  to  time  and  the  knowledge  of  which  would  be  necessary  to  the 
Intelligent  and  proper  discharge  of  the  duties  of  his  office ;  or  if  the  judge  of  an 
,  Inferior  court  should  willfully  neglect  to  infonn  himself  of  those  adjudications 

of  superior  courts  which,  as  precedents,  ought  to  bind  and  govern  him,  or  in  any 
way  should  willfully  neglect  the  means  of  qualifying  himself  for  the  faitfafol 
and  intelligent  performance  of  his  duties — ^such  neglect  would  be  misconduct 
punishable  by  impeachment." — (Trial  of  Judge  Prescott,  p.  181.) 

Judge  Chase,  of  the  United  States  Supreme  Court,  was  impeached 
by  the  House  of  Representatives,  in  part,  for  insulting  lawyers  at 
the  bar  of  this  court.  An  eminent  law  writer  upon  the  Constitution 
of  the  United  States  declares  that  Judge  Chase's  conduct  at  the  pres- 
unt  day  would  undoubtedly  cause  his  conviction.  At  the  time  of 
Judge  Chase's  impeachment  it  was  customary  for  judges  to  make 
political  addresses  and  enter  into  politics,  and  more  license  was  given 
to  their  speech  than  is  permitted  at  the  present  day,  when  public 
opinion  is  more  stringent  as  to  what  is  considered  judicial  propriety. 
I  quote  an  extract  from  Foster  on  the  Constitution,  volume  1,  para- 
graph 90,  page  539 : 

Judge  Chase's  conduct,  however,  on  the  trial  wns  so  scandalous  that  it  would 
have  undoubtedly  caused  his  conviction  upon  an  impeachment  at  the  present 
tiay.  He  had  throughout  the  case  endeavored  to  secure  a  conviction.  He  had 
insulted  eminent  counsel,  among  others  William  Wirt,  to  such  a  degree  that 
lliey  finally  refused  to  continue  the  arguments  in  the  course  of  which  they  had 
been  interrupted.  It  was  said  that  before  the  trial  he  had  publicly  announced 
'*  that  he  would  teach  the  lawyers  in  Virginia  the  difference  between  liberty  and 
licentiousness  of  the  press,**  and  that  he  had  told  the  marshal  that  if  he  bad 
**any  of  those  creatures  or  people  called  Democrats"  on  the  panel  of  jurymen 
he  should  strike  them  off.  He  had  constantly  throughout  the  trial  referred  to 
counsel,  who  were  men  of  mature  age,  ns  "  young  gentlemen,"  in  order  to  in- 
fluence the  jury  by  these  as  well  as  other  sneers  which  abounded  thronghoot 
the  reports  of  the  trial. 

For  this  act  of  fining  and  imprisoning  Belden  and  Davis,  when  he 
should  have  only  fined  or  imprisoned,  if  at  all,  and  for  insulting 
Belden  and  Davis  at  the  bar  of  his  court,  without  cause  and  without 
justification,  and  for  attempting  to  disbar  these  attorneys,  Judge 
Swayne  should  be  impeached. 

In  his  judicial  tyranny  and  judicial  insults,  directed  against 
Belden  and  Davis,  Judge  Swayne  showed  that  he  was  neither  a 
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learned  judge  nor  a  gentleman.    He  proved  he  was  without  those 
feelings  of  mercy  and  consideration  for  the  feelings  of  others  which 
constitute  the  greatest  ornament  in  a  judge. 
An  eminent  poet  has  declared : 

I  would  not  enter  on  my  Hst  of  friends  ( if  graced  witli  polished  manners  and 
fine  sense,  but  wanting  sensibility)  a  man  who  needlessly  sets  foot  uiJon  a 
worm. 

But  we  find  Judge  Swayne  here,  without  sense  or  sensibility,  need- 
lessly, tyrannically,  setting  his  judicial  foot  upon  two  lawyers,  two 
gentlemen  at  the  bar  of  his  court.  I  desire  to  contrast  with  this  acr 
lion  of  Judge  Swayne  and  his  language  toward  Bdden  and  Davis 
the  action  and  language  of  another  Federal  judge— Judge  Thomas, 
in  the  State  of  New  York.  Ex-Congressman  Edmund  H.  Driggs, 
of  Brooklyn,  was  convicted  for  violating  a  criminal  statute  of  the 
United  States,  and  upon  his  conviction  tor  the  same  was  sentenced 
by  Judge  Thomas  to  one  day's  imprisonment  in  jail  and  the  pay- 
uient  of  a  fine  of  $10,000.  The  ex-Congressman  was  convicted  (after 
his  election,  but  before  taking  his  seat  in  Congress)  of  secunng  a 
contract  for  the  Brandt-Dent  Co.,  whereby  that  concern  sold  to  the 
Post  Office  Department  250  of  its  automatic  registers.  The  com- 
pany received  $250  for  each  machine,  and  Driggs's  share  wasi  $50 
for  every  machine,  or  $12,500  in  all.  Driggs  on  the  stand  testified 
that  this  $12,500  was  paid  to  him  by  the  Brandt-Dent  Co.  .not  only 
for  selling  machines  to  the  Post  Office  Department,  but  to  the  trade 
generally.  He  said  he  never  sold  the  machines  as  a  Member  of 
Congress,  and  that  the  company  employed  him  as  an  ordinary  sales- 
man. 

^  The  defense  was  set  up  by  Driggs  that  he  did  not  know  he  was 
violating  any  law,  and  yet  he  was  convicted.  Judge  Swayne  ex- 
plains that  when  he  placed  a  double  sentence  of  both  fine  and  im- 
prisonment on  Davis  and  Belden  and  sought  to  disbar  them  that  he 
did  not  know  he  was  violating  any  law,  and  yet  he  hopes  to  go  '"  scot 
free,"  though  these  attorneys  suffered  both  fine  and  imprisonment. 

The  money  fine  placed  on  Driggs  by  Judge  Thomas  was  less  than 
the  illegal  commissions  he  made  out  of  the  Brandt-Dent  Co.  So  at 
least  it  was  a  just  fine,  though  apparently  large  in  amount;  but  it 
did  not  even  recoup  to  the  Government  the  amount  Driggs  had  ille- 
gally made.  The  statute  under  which  Driggs  was  sentenced  per- 
mitted both  fine  and  imprisonment.  The  statute  under  which  Judge 
Swayne  imposed  the  illegal  double  sentence  of  fine  and  imprison- 
ment on  Belden  and  Davis  only  allow  for  fine  or  imprisonment. 

In  sentencing  Driggs,  Judge  Thomas  used  this  language : 

Indeed,  a  man  of  honorable  feeUng,  althoiigb  he  has  erred,  would  abhor  the 
retention  of  what  came  to  him  illegally.  I  believe  that  such  will  be  your  atti- 
tude. There  are  those  who  do  not  think  well  of  kindliness  in  judicial  utter- 
ance on  an  occasion  like  tliis.  They  confuse  harshness  with  firmness;  mistake 
Incivility  of  speech  for  forceful  administration  of  the  law.  They  consider  that 
the  offense  wipes  away  all  beauty  of  character  and  excellence  of  citizenship, 
1  do  not  underestimate  the  duty  or  value  of  plain  speaking,  but  in  my  view  the 
dignity  of  the  court  and  the  efficacy  of  punishment  are  not  diminished  by 
civility  or  even  benignity  toward  one  whose  worth  of  character,  however  im- 
paired by  error,  is  a  real  possession  that  may  forever  exist. 

The  heart  and  Judgment  of  society,  while  demanding  adequate  punishment, 
strongly  favors  the  preservation  of  whatever  is  good  and  restoration  to  rijrht 
conduct  of  life.  If  I  have  ever  fallen  below  this  standard  of  Judicial  action 
an  opportunity  for  helpfulness  has  been  lost. 
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You  will  find  that  the  measure  of  rectitude  in  your  past  life  will  join  witb 
the  private  and  civic  virtues  that  you  may  achieve  and  maintain  in  the  fntnre. 
and  that  in  the  end  you  will  be  judged  by  your  whole  career,  and  not  alone  by 
this  intervening  fault  and  failure. 

What  an  immeasurable  distance  between  these  noble  words  of 
Judge  Thomas  and  the  cruel,  vindictive,  malicious,  and  ungMitle- 
ttianly  language  of  Judge  Swayne,  used  to  two  honorable  attorneys 
practicing  in  his  court.  Judge  Swayne  resembles  Judge  Thomas  in 
intellect,  in  character,,  in  learning,  in  all  the  sweet  virtues  of  life, 
and  in  that  judicial  courtesy  which  makes  so  large  an  ornament  in 
a  judge's  make-up  only  as  Benedict  Arnold  might  resemble  George 
Washmgton.  Judge  Thomas's  mild  sentence  upon  ex-Congressman 
Driggs  is  the  severest  condemnation  upon  Judge  Swayne  in  his  cruel 
end  vindictive  sentence  upon  Belden  and  Davis. 

Judge  Swayne's  crime  in  this  punishment  of  Belden  and  Davis 
is  all  the  greater  because  he  sought  to  do  it  under  color  of  his  judi- 
cial office  and  upon  the  pretext  of  upholding  the  dignity  of  the 
Federal  court  of  Florida.  Such  fraudulent  judicial  conduct  is  con- 
demned by  all  of  the  great  authorities  on  the  law. 

There  is  yet  another  oflfeiipe  n gainst  public  Justice  which  is  a  misdemeanor  ©f 
deep  malignity,  and  so  much  the  deeper,  as  there  are  many  opportnnities  of 
putting  it  in  practice  and  the  power  and  wealth  of  the  offenders  may  often 
deter  the  injured  from  a  legal  prosecution.  This  is  the  oppression  and  tyrannical 
partiality  of  Judges,  Justices,  and  other  magistrates  in  the  administration  and 
Under  color  of  their  office.    (4  Stephen's  Com.,  292.) 

Judge  Swayne's  crime  in  punishing  Belden  and  Davis  was  out- 
rageous; was  cruelly  severe;  was  of  the  same  character  of  crime  that 
was  charged  against  Warren  Hastings  in  his  conduct  in  India  in 
imposing  most  outrageous  penalties  for  the  smallest  offenses.  And  the 
greatest  debater  in  the  British  House  of  Commons,  one  of  the  man- 
agers of  the  impeachment  against  Warren  Hastings,  lays  down  the 
law  in  the  following  language,  and  condemned  that  tyrannical  repre- 
sentative of  Great  Britain  in  India  for  such  a  crime  as  Judge 
Swayne  committed  against  Belden  and  Davis: 

And  if  there  be  one  office  of  a  judge  more  sacred  than  another,  after  to  do 
Justice,  to  acquit  the  innocent  and  condemn  the  guilty.  It  is  to  proportion  the 
punishment  to  the  crime.  For  he  who  annexes  great  punishments  to  small 
crimes  and  light  punishments  to  heavy  and  grave  offenses,  differs  little  from 
him  who  condemns  the  innocent  and  acquits  the  guilty.  If  a  half  million  i« 
exact  el  as  a  punishment  for  so  light  a  crime  as  delay  of  payment  of  a  sauill 
sum,  it  Is  little  better  than  if  the  innocent  be  found  guilty,  because  he  who  is 
nearly  Innocent  has  a  punishment  fit  only  for  those  that  are  essentially  guilty. 
On  the  other  hand,  if  he  who  is  greatly  criminal  is  lightly  punished,  the  object 
of  punishment,  which  is  to  prevent  the  commission  of  crimes,  is  lost.  Ererr 
Judge  therefore  who  is  guilty  of  an  inattention  to  the  due  proportion  between 
crimes  and  punishments  forgets  the  main  part  and  principle  of  his  duty.  If  he 
does  it  in  favor  of  the  criminal  and  not  against  him,  it  is  something  morp 
excusable.  (Extract  from  the  speech  of  Charles  James  Fox  at  the  trial  of 
Warren  Hastings,  p.  256.) 

In  the  next  place,  Judge  Swayne  should  be  impeached  for  his  arbi- 
trary and  illegal  sentence  imposed  on  William  C.  O'Neal  for  an 
alleged  contempt  of  the  authority  of  his  court.  W.  C.  O^Neal  cut 
A.  Greenhut  in  a  per-sonal* difficulty  in  the  city  of  Pensacola,  in  the 
office  and  store  of  the  said  Greenhut.  Said  store  was  some  distance 
removed  from  the  United  States  court  room  and  building  in  the  city 
of  Pensacola,  a  distance  of  at  least  400  feet.    Judge  Swayne  was  not 
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in  the  city  of  Pensacola  when  the  difficulty  occurred  between  O'Neal 
and  Greenhut. 

Some  time  after  that  occurrence  Judge  Swayne  returned  to  Pensa- 
cola and  issued  a  rule  upon  W.  C.  O'Neal  to  show  cause  why  he  should 
not  be  punished  for  contempt  for  his  assault  upon  Greenhut.  Green- 
hut  was  a  trustee  in  bankruptcy  in  Judge  Swayne's  court.  The  diffi- 
culty between  O'Neal  and  Greenhut,  according  to  O'Neal's  statement, 
grew  out  of  money  claims  which  O'Neal  thought  to  belong  to  the  bank 
of  which  he  was  president. 

In  his  sworn  answer  to  the  rule  to  show  cause  why  he  should  not 
be  adjudged  in  contempt  of  court,  O'Neal  purged  himself  of  any 
contempt,  or  of  any  intent  to  commit  a  contempt,  against  the  au- 
thority "of  the  Federal  court.  Judge  Swayne's  authority  to  punish 
O'Neal  for  contempt  was  limited  by  the  Federal  statute.  This  statute 
reads  as  follows: 

That  said  courts  shall  have  power  to  Impose  and  administer  all  necessary  oaths 
and  to  punish  hy  fine  or  Imprisonment,  at  the  discretion  of  the  court,  contempts 
of  their  authority:  Provided,  That  such  power  to  punish  contempt  shall  not 
be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  In 
their  presence,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice, 
the  misbehavior  of  any  of  the  officers  of  said  courts  in  their  official  transactions 
and  the  disobedience  or  resistance  by  any  such  officer  or  by  any  party,  juror, 
witness,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  decree,  or  com- 
mand of  the  S2iid  court 

It  will  be  seen  from  this  statute  that  O'Neal  did  not  commit  any 
offense  in  the  presence  of  the  court  or  in  the  vicinity  thereof;  that 
he  was  not  an  officer  of  the  court,  and  that  he  did  not  resist  any 
"writ,  process,  order,  rules,  decree,  or  command"  of  the  Federal 
court. 

But  notwithstanding  his  want  of  authority,  notwithstanding  the 
answer  of  O'Neal  purging  himself  of  contempt.  Judge  Swayne  sen- 
tenced him  to  60  days  in  the  county  jail  of  Escambia  County.  For 
this  act  of  judicial  ignorance  and  tyranny  Judge  Swayne  should  be 
impeached.  The  authorities  cited  above  apply  to  this  case  also,  and 
show  that  Judge  Swayne  for  his  arbitrary  and  tyrannical  acts  should 
be  brought  to  justice. 

~  The  gentleman  from  Maine  [Mr.  Littlefield]  denounces  W.  C. 
O'Neal  as  an  assassin,  and  declares  that  this  prosecution  of  Judee 
Swayne  is  a  legacy  of  O'Neal's  hate,  malice,  and  revenge,  or  words 
to  that  effect.  I  leave  it  to  the  sense  of  justice  of  this  House  and 
of  the  country  as  to  who  displays  the  most  assassinous  disposition, 
the  man  who  strikes  with  a  knife  in  open  combat  in  the  heat  and 
feeling  of  a  personal  struggle  or  the  man  who  vilifies  the  memory  of 
the  dead.  The  trouble  with  the  gentleman  from  Maine  [Mr.  Little- 
field]  is  that  the  memory  of  O'Neal  "will  not  down."  That  was 
what  troubled  Macbeth,  the  murderer  of  Banquo,  that  his  victim's 
ghost  woud  not  "  down,"  but  rose  perpetually  to  alarm  and  unnerve 
him.    Here's  what  Macbeth  said  about  his  victim  : 

The  time  has  beea  that  when  the  brains  were  out 
The  man  would  die,  and  there  an  end ;  but  now 
They  rise  again,  with  twenty  mortal  murthers 
On  their  crowns,  and  push  us  from  our  stools; 
This  is  more  strange  than  such  a  murther  is. 
Thy  crown  does  sear  mine  eyeballs. 
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And  it  is  because  the  memory  of  O'Neal  survives  to-day  and  lives 
to  plague  Charles  Swayne  that  his  defenders  are  so  much  concerned 
about  the  character  and  nature  of  W.  C.  O'Neal.  O'Neal,  broken 
in  health  by  the  unjust  and  tyrannical  sentence  of  Judge  Swayne, 
went  to  an  untimely  grave.  If  his  shadowy  hand  can  stretch  beyond 
that  grave  and  clutch  the  throat  of  Charles  Swayne  and  drag  him  to 
a  just  punishment,  it  will  be  not  only  poetical  justice,  but  literal 
legal  justice. 

Now.  Mr.  Speaker,  I  have  set  out  the  crimes  for  which  Charles 
Swavne  should  be  impeached,  and  this  House  is  engaged  in  consid- 
ering the  question  of  his  impeachment.  What  is  the  remedy  by 
impeachment  imder  the  Constitution  of  United  States? 

It  is  ilesi^jed  as  a  met  bod  of  national  inquest  into  the  conduct  of  public  men. 
If  such  is  the  design,  who  i-an  so  properly  be  the  inquisitors  for  the  nation  as 
the  representatives  of  the  fieople  themr^elves?  They  must  be  presumed  to  be 
watchful  <»f  the  interest s.  :ilive  to  the  sympathies,  and  ready  to  redress  the 
grievances  of  the  i»et»iile.  (Storj-  on  the  Constitution,  extract  from  par.  e?!^. 
vol.  1.  p.  4 ST.  I 

The  object  of  prosecutions  of  this  sort  in  both  countries  is  to  reach  high  and 
potent  offenders,  such  as  might  be  presumed  to  escape  punishment  in  the  ordi- 
nary tribunals,  ether  fruui  tlieir  own  extraordinary  influence  or  from  the  im- 
perfect organizjition  and  powers  of  those  tribunals.  These  prosecutions  are. 
therefore.  condiH*ted  by  the  representatives  of  the  nation,  in  their  public  ca- 
pacity, in  the  face  of  the  nation  and  upon  a  responsibility  which  is  at  once  felt 
and  reverenced  by  the  whole  community.  The  notoriety  of  the  proceedings:  the 
solemn  manner  in  which  they  are  conducted:  the  deep  extent  to  which  thej 
affect  the  reputation  of  the  accused;  the  ignominy  of  a  conviction,  which  is  to 
be  known  through  all  time,  and  the  glory  of  an  acquittal,  which  ascertains  and 
confirms  innocence — these  are  all  calculated  to  produce  a  vivid  and  lasting  inter- 
est in  the  public  mind,  and  to  give  to  such  prosecutions  when  necessary  a  vast 
importance,  both  as  a  che?k  to  crime  and  an  incitement  to  virtue.  (Story  oo 
the  Constitution,  extract  from  par.  6SS.  vol.  1,  p.  4S6.) 

Among  the  seiwrare  functions  assigned  by  the  Constitution  to  the  Houses  of 
Congress  are  those  of  presenting  and  trying  impeachments.  An  impeachment,  in 
the  rei>ort  of  the  c^mimittee  of  detail,  was  treated  as  an  ordinary  Judicial  pro- 
ceeding, and  was  placed  within  the  Jurlsdicticm  of  the  Supreme  Court.  That 
this  was  not  in  all  resivcts  a  suitable  provision  will  appear  from  the  foUowins 
considerations.  Although  an  impeachment  may  involve  an  inquiry  wheth^  a 
crime  against  any  iH^sitive  law  has  been  committed,  yet  it  is  not  necessarily  a 
trial  for  crime:  nor  is  there  any  necessity,  in  the  case  of  crimes  committed  ^y 
public  officers,  for  the  institution  of  any  special  proceeding  for  the  infliction  of 
the  punishment  prescribed  by  the  Laws,  since  they«  like  aU  other  persons,  are 
amenable  to  the  ordinary-  jurisdiction  of  the  courts  of  Justice  in  respect  of 
offenses  against  (H>sitive  law.  The  purposes  of  an  impeachment  lie  wholly 
beyond  the  iienalties  of  the  statute  or  the  customary  law.  The  object  of  the 
proceeding  is  to  ascertain  whether  cause  exists  for  removing  a  public  oflicer 
from  offline.  Such  a  cause  may  be  foimd  in  the  fact  that  either  in  the  discharge 
of  his  office  or  aside  from  its  functions  he  has  violated  a  law  or  committed  what 
is  tei^inically  d*Mii»nnn:Ue*1  a  crime.  But  a  cause  for  removal  from  office  nwy 
exist  where  no  offense  against  positive  law  has  beoi  committed,  as  where  the 
individual  has.  from  immorality  or  imbecility  or  maladministration,  become 
unfit  to  exercise  the  office.  The  rules  by  which  an  impeachment  is  to  be  deter- 
mined are  therefore  peiniHar  and  are  not  fully  embraced  by  those  principles  or 
provisions  of  law  which  courts  of  ordinary  Jurisdiction  are  required  to  admin- 
Ister.     t Constitutional  History  of  the  United  States,  by  George  Tlcknor  Curtis, 

4S1,4S2,) 

The  term  '*  high  crimes  and  misdemeanors  "  has  no  significance  in  the  common 
law  ooncernins  criir.rs  subjeiT  to  indinment.  It  can  l>c  found  in  the  law  ttf 
Parlianient  and  is  the  teihnicsil  term  which  was  used  by  the  Commons  at  the 
bar  of  the  lA^rds  for  ivuturies  before  the  existence  of  the  United  StateSw 

The  Const  it  uiii»n  pn»vides  that — 

-The  .1udg**s,  both  t»f  the  Supreme  and  inferior  courts,  shall  hold  their  offivs 
during  gi>«»d  behavior." 
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This  necessarily  implies  thnt  they  may  be  removed  In  case  of  bad  behavior. 
But  no  means  except  impeachment  is  provided  for  their  removal,  and  Judicial 
misconduct  Is  not  indictable  by  either  a  statute  of  the  United  States  or  the  com- 
mon law. 

In  1803  Pickering.  ^  district  judge  of  the  United  States,  was  convicted  on  im- 
peachment for  his  official  action  in  surrendering  to  the  claimant,  without  requir- 
ing the  statutory  bond,  a  vessel  libeled  by  the  United  States,  for  refusing  to 
allow  an  appeal  from  this  order,  and  for  drunkeimess  and  profane  language  on 
the  bench.  None  of  tbe^e  offenses  were  indictable  by  the  common  law  or  by 
statute.  (Foster  on  the  Constitution,  extract  par.  9.*?,  pp.  i3S2,  583,  584.  585, 
586,587.) 

I  quote  again  from  Samuel  J.  Tilden's  Public  Writings  and 
Speecnes,  denning  what  are  impeachable  offenses.  This  country  has 
produced  no  greater  lawyer  than  Samuel  J.  Tilden: 

Any  conduct  in  a  judicial  office  which  degrades  it  in  the  public  esteem,  which 
scandalizes  the  administration  of  justice,  or  which  justly  impairs  the  respect 
and  confidence  of  suitors  at  the  bar  and  of  the  people  generally  in  the  im- 
partiality, purity,  and  trustworthiness  of  the  court,  is  an  impeachable  offense. 

Misconduct  wholly  outside  of  the  functions  of  an  office  may  be  of  such  a 
nature  as  to  exercise  a  reflected  iufluenca  uiK)n  those  functions,  and  to  dis- 
qualify and  incapacitate  an  officer  from  usefully  performing  those  functions. 
This  Is  especially  and  peculiarly  true  of  the  judicial  office.  In  such  cases  the 
misconduct  constitutes  an  impeachable  offense  and  is  ground  for  removal.  The 
words    "high    crimes    and    misdemeanors*'    are   not    limited    to    official   acts. 

Mr.  George  Ticknor  Curtis,  in  his  History  of  the  Constitution  of  the  United 
States,  volume  2,  page  2fiO,  hns  clearly  defined  the  nature  and  cause  of  im- 
peachment : 

"  The  purposes  of  an  impeachment  lie  wholly  beyond  the  penalties  of  the 
statute  or  the  customary  law.  The  object  of  the  proceeding  is  to  ascertain 
whether  cause  exists  for  removing  a  public  officer  from  office.  Such  a  cause 
may  be  found  in  the  fact  that,  either  in  the  discharge  of  his  office  or  aside  from 
its  functions,  he  had  violated  a  law  or  committed  what  is  technically  denomi- 
nated a  crime.  But  a  cause  for  removal  from  office  may  exist  when  no  offense 
against  positive  law  has  been  committed,  as  when  the  individual  has,  from 
immorality  or  imbecility  or  maladministration,  become  unfit  to  exercise  the 
oflace."     (Tilden's  Public  Writings  and  Speeches,  pp.  478.  479,  480,  481.) 

It  is  highly  important  that  the  law  relating  to  impeachment  be 
unflinchingly  applied  in  a  case  that  demands  it.  There  is  no  other 
governmental  remedy  for  bringing  a  high  public  offender  to  justice 
except  the  remedy  by  impeachment.  This  is  recognized  in  the  fore- 
going authorities  I  have  cited.  It  is  borne  out'by  the  language  of  one 
of  England's  greatest  public  men.  I  quote  an  extract  irom  the 
speech  of  Charles  James  Fox  in  the  trial  of  Warren  Hastings : 

My  lords,  I  therefore  say  that  I  feel  a  proper  glory,  a  proper  pride,  in  my 
situation;  that  I  stand  in  this  place  by  the  orders  of  the  House  of  Commons 
and  representing  them;  that  I  stand  representing  the  Commons  in  their  most 
respectable  function — I  mean  the  function  of  impeachment — in  that  function 
upon  the  existence  of  which  and  upon  a  manly  exercise  of  which  upon  the 
part  of  the  Commons  depends  every  particle  of  the  law  of  England;  depends 
every  personal  security,  depends  the  conduct  of  Judges  in  all  departments,  and 
depends  everything  that  we  hold  dear  in  this  country. 

If  among  the  various  functions  of  the  House  of  Commons  there  be  one  in 
which  they  appear  with  more  peculiar  dignity,  with  more  peculiar  utility — for 
utility  and  dignity  are  Inseparable  in  great  political  constitutions— I  say  If 
there  Is  one  circumstance  in  which  they  appear  with  more  utility,  and  conse- 
quently with  more  dignity,  it  is  in  the  sort  of  business  in  which  they  are  now- 
engaged,  when  they  are  acting  in  their  inquisitorial  capacity  and  appearing 
before  your  lordships  In  your  judicial  capacity. 

My  lords,  the  laws  of  this  country  are  often  praised;  they  are  often  com- 
mended. But  what  security  Is  there  for  the  laws  of  this  country?  Laws  may 
be  good ;  judges  may  be  corrupt.  What  is  to  secure  the  duty  of  judges ;  what 
Is  to  secure  their  just  execution  of  the  laws  of  this  country,  but  judges  over 
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them,  namely,  your  lordships?  For  I  know  no  other  tribunal  before  whom  such 
judges  should  be  arraigned.  Your  lordships  can  arraign  them  upon  the  Im- 
peachment of  the  House  of  Commons,  and  therefore  I  will  venture  to  state  to 
your  lordships  an  opinion  not  new  and  which,  certainly  in  the  enlightened  age 
In  which  we  live,  will  not  be  controverted,  that  upon  the  doctrine  of  impeach- 
ment, upon  the  right  of  the  Commons  of  Great  Britain  to  come  to  the  bar  of 
your  lordships,  depends  the  whole  common  law  of  this  country;  depends  the 
whole  spirit  of  the  law  of  this  country ;  depends  the  personal  privilege  of  every 
individual  of  this  country,  depends  everything  that  we  hold  most  sacred  and 
hold  most  dear. 

My  lords,  if  it  be  a  part  of  it,  I  say  it  Is  a  part  more  valuable  than  the  whole, 
because  It  is  a  part  without  which  the  whole  would  be  totally  ineffectual  and 
totally  useless.  To  have  laws  is  one  thlup;  to  have  Judges  Is  another.  The 
judges  In  modem  times  have — thank  God,  they  have — ^preserved  a  character  of 
purity  unequaled  perhaps  in  the  example  of  any  modern  countries,  and  greatly 
superior  to  those  in  more  ancient  times.  I  mean  not  to  detract  from  the  char- 
acter of  those  great  and  reverend  pei*sons,  but  I  will  venture  t^)  state  that  we 
are  not  in  public  to  argue  upon  the  particular  characters  of  individuals.  The 
constitution  rests  not  uiK)n  such  securities.  The  purity  of  the  judges  I  will 
state  to  be  owing  to  that  to  which  the  purity  of  all  men,  politically  speaking, 
must  be  stated  to  be  owing,  namely,  to  the  putting  them  out  of  the  temptation  of 
interest  on  the  one  hand  and  putting  them  under  the  dominion  of  just  and  legal 
fear  on  the  other. 

If  the  judges  of  England  have  been  more  incorrupt  and  pure  than  the  judges 
of  other  countries.  If  they  have  been  more  so  In  modern  times  than  they  have 
been  In  earlier  periods,  to  what  is  it  owing?  It  Is  owing  to  the  acknowledged 
law  of  England,  namely,  that  the  Commons  In  Parliament  may  impeach  a  judge 
before  the  tribunal  of  the  House  of  Lords,  and  that  there  is  a  law  over  him, 
the  lex  et  consuetudo  i)arllanientl,  to  which  he  is  obliged  to  pay  obedience, 
which  he  is  obliged  to  bow  to,  by  which  his  actions  must  be  judged,  and  which 
gives  the  only  security  for  the  due  execution  of  his  trust  in  the  distribution  of 
justice  In  the  Inferior  tribunals  In  which  he  presides.  (Speech  of  Fox,  trial  of 
Warren  Hastings,  p.  185.) 

These  law  authorities  and  these  views  of  ^reat  statesmen  show 
that  the  whole  safety  of  government,  so  far  as  its  highest  officials  go, 
depends  on  keeping  them  in  check  and  in  fear  against  official  delin- 
quency by  the  remedy  of  impeachment.  It  is  the  duty  of  this  House 
to  resort  to  that  remedy  whenever  a  high  public  official  furnishes  the 
cause  for  invoking  it. 

Judge  Swayne  nas  not  acquired  in  his  judicial  district  a  residence. 
He  has  charged  the  Government  more  for  expenses  than  he  paid  out. 
He  has  used  the  cars  of  a  bankrupt  railroad  corporation  in  his  hands 
for  his  own  personal  use  and  for  the  private  gain  of  himself  and  his 
family.  He  has  been  guilty  of  judicial  tyranny  in  imprisoning  and 
fining  Belden  and  Davis  and  in  attempting  to  disbar  them,  and  in 
using  the  most  violent,  outrageous,  ungentlemanly,  and  malicious 
language  toward  them.  He  imposed  an  illegal  and  arbitrary  punish- 
ment on  W.  C.  O'Neal.  And  for  all  of  these  crimes  he  should  be  im- 
Seached.  This  House  will  fail  to  do  its  duty  if  it  fails  to  impeach 
udge  Swayne.  His  conduct  throughout  his  judicial  career  in  the 
State  of  Florida  has  been  essentially  dishonest. 

The  authorities  that  I  have  cited  above  show  that  the  very  essence  of 
the  words  "  high  crimes  and  misdemeanors  "  is  dishonesty.  In  the  use 
of  the  property  of  railroads  in  his  hands  for  the  monetary  gain  of 
himself  and  family  he  was  dishonest.  In  his  false  certificates  of  his 
accounts  he  was  dishonest.  In  not  residing  in  his  district  he  violated 
a  plain  provision  of  the  statutes  of  the  United  States — a  statute  man- 
datory m  its  character.  For  his  tyranny  toward  Belden  and  Davis 
and^  W.  C.  O'Neal  he  has  incurred  the  penalty  of  the  law  denounced 
against  such  tyranny,  viz,  that  he  should  be  impeached  for  his 
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crime.  And  I  repeat  it,  Judge  Swayne's  whole  hope  before  this  House 
of  Bepresentatives  is  founded  upon  an  appeal,  openly  and  in  secret, 
to  partisan  prejudice  and  partisan  passion  and  sectional  hate. 

Before  the  subcommittee  his  statement  discloses  his  defense  upon 
that  ground.    I  quote  his  testimony,  in  part,  before  that  committee: 

Immediately  upon  assuming  the  duties  of  judge,  in  October,  1889,  a  large 
number  of  indictments  were  found  by  the  grand  Jury  for  election  frauds  com- 
mitted during  the  election  of  1888.  The  local  newspapers  were  full  of  false  and 
libelous  articles  against  the  court  and  its  officers  for  many  months.  Witnesses 
summoned  before  the  grand  jury  were  intimidated  and  in  one  or  two  instances 
murdered.  Deputy  Marshal  Saunders  was  murdered  at  Qulncy,  Gadsden 
Ck)unty,  and  no  effort  was  made  to  punish  the  offender.  Other  United  States 
deputy  marshals  were  intimidated  and  driven  from  the  performance  of  their 
duties  by  armed  mobs  in  sympathy  with  those  charged  with  the  political 
offenses,  until  the  officers  of  that  court  were  unable  to  execute  these  processes 
in  a  large  portion  of  the  district. 

Congress  met  early  in  December,  and,  when  my  nomination  was  sent  to  the 
Senate,  those  under  charges  of  election  frauds  in  the  northern  district  of  Flor* 
Ida  and  their  friends  made  a  vigorous  effort  to  defeat  my  confirmation,  which 
was  not  passed  by  that  body  until  April  1,  1890. 

The  history  of  that  contest  and  the  debates  thereon,  as  reported  in  the  Ck>Q- 
^[ressional  Kecord,  are  interesting  reading  to-day  in  connection  with  the  oft- 
repeated  assertion  of  my  enemies  that  there  is  no  politics  in  this  movement  to 
impeach.  Threats  were  freely  made  against  the  court  and  its  officers.  On  May 
19,  1901,  the  United  States  courthouse  at  Jacksonville  was  found  to  be  on 
fire  about  1.30  a.  m.  It  was  burned  and  all  of  the  United  States  court  records 
were  consumed,  including  the  indictments  for  political  offenses.  In  November, 
1892,  one  of  the  attorneys  of  Jacksonville,  Fla.,  who  had  been  an  attorney  in  the 
defense  for  those  indicted  for  election  frauds,  was  elected  to  Congress  and 
introduced  a  bill  in  the  House  which  changed  the  boundaries  of  the  northern 
Judicial  district  of  Florida  from  the  old  lines  to  those  now  existing.  This  act 
finally  passed,  both  branches  of  Congress  being  Democratic,  and  it  was  signed 
by  President  Cleveland  on  July  24,  1895. 

That  outlined  his  defense  early  in  this  proceeding. 

On  thfe  25th  day  of  March,  1904,  the  Washington  Post  contained  a 
statement  issued  to  the  country  by  ex-Senator  Anthony  Higgins,  of 
Delaware,  and  ex-Senator  W.  E.  Chandler,  of  New  Hampshire.  This 
statement  was  along  the  line  of  Judge  Swayne's  defense,  as  set  out 
above.    The  article  from  the  Post  is  as  follows : 

Ex-Senators  Anthony  Higgins,  of  Delaware,  and  William  E.  Chandler,  of 
New  Hampshire,  have  issued  a  statement  relative  to  the  proposed  impeachment 
of  Federal  Judge  Swayne.  They  were  Senators  who  voted  to  confirm  him  as 
judge  and  declare  that  he  has  been  for  years  the  target  of  unjust  opposition. 
The  statement  Issued  over  their  signatures  is  as  follows : 

"  We,  the  undersigned,  ask  the  considerate  attention  of  all  persons  interested 
therein  to  the  attempt  to  Impeach  Charles  Swayne,  United  States  district 'Judge 
for  tlie  northern  district  of  Florida.  We  participated  In  securing  his  confirma- 
tion on  April  1,  1890,  by  a  partisan  vote  of  33  to  24,  after  very  bitter  attacks 
had  been  made  upon  him  through  many  days  of  discussion. 

"  Some  of  his  most  extreme  opponents  continued  their  animosity,  and  on 
July  23,  1894,  when  there  was  a  Democratic  President,  Senate,  and  House  of 
Representatives,  procured  the  passage  of  an  act  cutting  down  the  limits  of 
Judge  Swayne's  district,  leaving  him  only  a  small  territory,  embracing  Pensa- 
cola  and  Tallahassee,  where  there  was  little  United  States  business.  Since  that 
time  the  Judge  has  performed  promptly  all  the  duties  required  in  his  .district, 
and  lias  been  assigned  by  the  circuit  court  of  appeals  to  judicial  duty  of  the 
highest  importance  outside  his  own  district  in  other  parts  of  the  circuit. 

"His  character  when  appointed  was  good;  his  judicial  conduct  since  has 
been  the  subject  of  no  just  cause  of  reproach,  and  there  is  not,  we  say,  after 
careful  inquiry,  any  reason  for  attacking  or  impeaching  him. 

"  The  Judiciary  Committee  of  the  House  has,  however,  at  a  meeting  not  fully 
attended,  and  against  a  strong  minority  of  its  members  in  attendance,  voted  to 
ask  tlie  House  to  prefer  to  the  Senate  articles  of  impeachment.    The  question 
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thus  raised  will  be  decided  by  the  House  according  to  its  merits,  as  they  will 
appear  from  the  majority  and  minority  reports  and  full  debate.  We  are  sore- 
from  bur  own  Investigation  that  Judge  Swayne  wUl  appear  to  the  House  to  be 
completely  justified  as  to  any  and  every  transaction  which  may  be  called  Into 
question  by  the  majority  report,  and  that  he  will,  indeed,  appear  deserving  of 
high  praise  for  his  just  and  courageous  action  in  connection  with  the  subjects 
which  have  been  most  criticized. 

"  If  this  is  an  attempt  to  frighten  him  into  resigning  his  judgship,  or  to  pre- 
vent him  from  the  foiirless  dlsc-harge  of  his  duties  hereafter,  it  will  fail  equally 
with  the  assaults  that  have  been  made  upon  him,  t)eginning  in  1SS9  and  con- 
tinuing down  to  the  present  extraordinary  effort  to  defame  and  injure  an 
upright  and  just  judge." 

The  letter  read  on  the  floor  of  this  House  by  the  Representati?e 
from  Ohio,  Mr.  Grosvenor,  from  Judge  Don  A.  Pardee,  is  upon  the 
same  line.     I  quote  an  extract  from  the  same,  as  follows: 

The  first  time  I  mot  Judge  Swayne  after  his  appointment  he  told  me  that  the 
President  and  the  Attorney  General  were  very  much  concemetl  to  have  the 
laws  of  the  T'uited  States  vindicated  in  the  State  of  Florida,  and  that  the 
parties  who  were  charged  with  committing  the  election  outrages  should  be  prose- 
cuted and  particularly  that  the  Attorney  General  had  impressed  upon  him  the 
great  importance  of  providing  early  terms  of  court  with  a  view  that  those  cases 
could  be  talven  up.  Immediately  following  this,  a  great  many  prt>secutions 
were  instituted,  indictments  found,  etc..  to  bring  about  the  trial  and  conviction 
of  parties  cliarged  with  violating  the  election  laws.  The  election  frauds  had 
been  so  numerous  and  so  many  people  were  involved  therein  that  these  prose- 
cutions engendered  an  intense  feeling  against  the  judge  and  all  the  oflJcers  of 
the  court;  particularly  was  the  judge  singled  out  as  the  prime  mover. 


quote  again  from  Judge  Pardee's  letter: 


I  have  written  this  long  letter  because  I  really  feel  that  without  the  iwlitictl 
prejudices  against  Judge  Swayne  there  would  be  no  impeachment,  and  that  in 
Justice  to  a  southern  judge  who  was  a  Republican  before  he  was  apiH)intedL 
and  who  was  apiwinted  because  he  was  a  Republican,  as  there  are  no  Repub- 
lican Congressmen  from  the  South,  some  of  the  northern  brethren  ooKbt  to  look 
carefully  into  the  case  and  be  sure  that  an  Impeachment  ought  to  be  voted 
before  putting  a  judge  to  the  disgrace  of  an  Impeachment,  consequent  exi)e&sefi, 
trial,  and  tribulation  to  himself  and  family  resulting  therefrom. 

All  of  this  shows  that  Judge  Swayne's  main  reliance  in  this  House 
and  throughout  this  country  is  an  attempt  to  awaken  partisan  feel- 
ing and  sectional  prejudice  in  his  behalf.  I  hope  his  defense,  founded 
on  that  line,  will  fail  in  this  House,  and  I  believe  it  will.  The  State 
of  Florida,  I  repeat  again,  has  no  political  vengeance  to  gratify  in 
attempting  to  impeach  Judge  Swayne  before  this  House  of  Repre- 
sentatives. I  have  said,  and  I  repeat  the  statement  again,  that  there 
have  been  other  Federal  judges  in  Florida  besides  Judge  Swayne. 
Judge  Locke,  district  judge  at  this  time,  of  the  southern  district  of 
Florida,  has  the  confidence  and  the  respect  of  the  people  of  Fioridt. 

The  opposition  to  Judge  Swayne  in  the  State  of  Florida  grows  not 
out  of  political  election  cases,  but  out  of  his  maladministration  of  his 
judicial  office  in  that  State.  It  is  useless  to  go  over  the  history  of 
those  election  cases  in  Florida  in  1889-1890  in  Judge  Swayne's  court, 
but  it  is  enough  to  state  that  indictments  were  found  against  mem- 
bers of  the  Democratic  Party  in  the  State  of  Florida  for  alleged 
violation  of  Federal  election  laws.  The  people  of  Florida  believed 
firmly  then  and  believe  firmly  now,  and  kaow  it,  so  far  as  moral 
evidence  can  prove  the  fact,  that  the  grand  jury  that  found  those 
indictments  was  a  corruptly  "  packed '  grand  jury.  The  attorneys 
defending  those  charged  with  alleged  violation  of  the  Federal  elec- 
tion statute  sought  to  prove  in  Judge  Swayne's  court  the  fact  that 
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the  Federal  grand  jury  that  found  these  indictments  was  corruptly 
formed ;  that  the  jury  had  not  been  drawn  in  accordance  with  the 
law;  that  the  United  States  jury  commissioners  and  the  United 
States  marshal,  the  officers  of  Judge  Swayne's  court,  had  filled  the 
jury  box,  knowingly  and  corruptly,  almost  wholly  with  names  of 
Republicans.  A  letter,  of  which  the  following  is  a  copy,  was  ex- 
hibited by  the  attorneys  for  the  defendants  in  Judge  Swayne's 
<»urt : 

Office  of  J.  R.  Mizetx, 
United  States  Marshal  foe  Northern  District  of  Florida, 

Jacksonville,  Fla.,  July  5,  J 889, 
C.  C.  Kirk,  Esq.,  De  Land,  Fla. 

SiH :  You  will  at  once  confer  with  Mr.  Blelby  and  make  out  a  Hat  of  50  or  60 
names  of  true  and  tried  Republicans  from  your  county  registration  list  for 
jurors  United  States  court  and  forward  same  to  Hon.  P.  Walter,  clerk  United 
States  coifft,  and  It  is  necessary  to  have  them  at  once,  as  you  can  see.  Please 
acknowledge  this. 

I  am,  yours,  truly,  John  R.  Mizell, 

United  States  Marshal. 

Please  get  the  names  of  the  parties  as  near  steamboat  and  railroad  station 
as  possible. 

Letters  of  a  similar  character  were  no  doubt  sent  to  persons  in 
every  county  in  Judge  Swayne's  district. 

John  B.  Mizell  was  United  States  marshal  in  Judge  Swayne's 
court,  and  the  letter  clearly  shows  that  the  object  was  to  get  the 
names  not  of  citizens  holding  mixed  political  faiths,  but  of  "true 
and  tried  Kepublicans,"  who  would  naturally  look  with  biased  eyes 
upon  any  Democrat  charged  with  having  violated  Federal  election 
laws  in  Florida,  and  especially  when  the  violation  was  necessarily 
committed,  if  committed  at  all,  against  the  Republican  Party  of  that 
State. 

The  clerk  of  Judge  Swayne's  court,  who  was  also  one  of  the  United 
States  jury  commissioners,  was  called  to  the  stand,  and  it  was  sought 
to  prove  by  his  testimony  the  corrupt  "  packing  "  of  the  grand-jury 
box.  John  Wurts,  now  a  professor  of  law  at  the  Yale  University, 
and  at  that  time  a  practicing  attorney  in  Jacksonville,  where  Judge 
Swayne's  court  was  held,  testified  before  the  subcommittee  with  ref- 
erence to  the  calling  of  the  clerk  of  Judge  Swayne's  court  to  prove 
the  corrupt  composition  of  the  Federal  grand  jury,  as  follows: 

Q.  Was  he  called  to  testify? — A.  He  was  called  as  a  witness,  sworn,  and  put 
on  the  stand,  and  the  question  was  asked  him.  The  court  held  that  the  collu- 
sion between  the  marshal  and  the  clerk  would  have  to  be  proven,  and  in  order 
to  prove  it  they  called  Walter  to  the  stand. 

Mr.  Clayton.  He  was  the  clerk. 

A.  (Continuing.)  He  was  the  clerk,  and  they  put  the  question  directly  to 
him  whether  there  wa8  any  understanding  between  him  and  the  marshal  as 
to  the  selection  of  these  50  true  and  tried  Republicans,  and  Immediately  Judge 
Swayne  Interposed  and  forbade  the  witness  to  answer.  He  said  that  an  affirma- 
tlveanswer  would  tend  to  criminate  him,  and  it  was  not  a  proper  question. 
That  cut  off — counsel  then  stated  that  that  cut  off  their  last  line  of  inquiry, 
and  last  line  through  which  they  could  prove  the  allegations  of  their  plea, 
and  threw  up  their  hands. 

Judge  Swayne  thus  cut  off  all  hope  of  proving  the  corrupt  char- 
acter of  that  Federal  grand  jury  that  had  found  indictments  against 
<;ertain  Democrats  in  the  State  of  Florida.  This  attempt  on  the 
part  of  attorneys  to  prove  the  corrupt  constitution  of  the  grand 
jury  was  made  by  pleas  in  abatement  to  said  indictments. 
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It  was  this  act  of  Judge  Swayne,  committed  in  the  very  beguining 
of  his  judicial  career  in  Florida,  that  caused  the  people  of  Florida 
to  look  upon  him  with  suspicion  and  with  contempt.  But  about 
this  very  same  time  Judge  Swayne  was  using  the  cars  of  railroad 
corporations  in  the  State  of  Florida  for  the  money  gain  of  himself 
and  family.  And  these  corrupt  acts,  as  well  as  his  corrupt  allow- 
ances to  masters  in  chancery  in  his  court,  were  the  basis  of  the  legis- 
lative resolutions  in  1893,  denouncing  Jud^e  Swayne  for  corrupt 
conduct.  The  legislative  resolution  denouncmg  him,  passed  by  tue 
Legislature  of  the  State  of  Florida  in  1903,  was  based  upon  his  cor- 
rupt acts  since  the  adoption  of  the  resolutions  in  1898. 

A  sovereign  State  of  this  Union  has  twice,  formally,  by  legisla- 
tive resolutions,  denounced  Judge  Swayne  for  corrupt,  official  con- 
duct. And  on  the  floor  of  this  House  and  before  the  subcommittee 
and  in  the  press  of  the  country,  it  has  been  sought  to  excuse  him 
because  he  is  a  Bepublican,  and  because  they  who  prefer  the  char^ 
against  him  from  the  State  of  Florida  are  Democrats.  Will  uie 
House  of  Representatives  accept  such  an  excuse  and  such  a  plea! 
That  is  the  question  before  this  House  to-day. 

Something  has  been  said  in  this  discussion  about  an  Interview 
with  me  published  in  an  Atlanta,  Ga.,  and  a  Jacksonville,  Fla.,  news- 
paper, relative  to  Judge  Swayne.  I  here  incorporate  a  colloquy  in 
this  House  between  the  gentleman  from  Maine  [Mr.  Littlefield]  and 
myself  as  explanatory  of  that  interview : 

Mr.  Littlefield.  Now,  before  I  reach  a  discussion  of  the  articles  pending.  I 
want  to  call  the  attention  of  this  House  to  one  thing.  I  understand  that  the 
gentleman  from  Florida  [Mr.  Lamar]  is  in  the  House.  I  desire  at  the  voy 
beginning  of  this  discussion  to  give  the  gentleman  from  Florida  [Mr.  Lamar] 
the  opportunity,  which  I  have  no  doubt  he  will  gladly  court,  of  repudiating  an 
alleged  interview  said,  to  have  been  given  by  him  during  the  pendency  of  this 
ease,  which  in  my  Judgment  does  great  violence  to  his  reputation  as  a  gentleman 
and  as  honorable  Member  of  the  House.  I  desire  to  clear  the  atmosphere  in 
connection  with  this  discussion. 

I  hold  in  my  hand  a  copy  of  the  Metropolis,  printed  in  Jacksonville.  Fla.,  of 
March  29,  1904,  and  this  is  the  interview  which  I  desire  to  give  my  frigid  op- 
portunity to  repudiate.  And  tirst,  I  may  say  further,  that  I  was  extremely  wdl 
impressed  with  the  very  handsome  and  able  and  eloquent  appearance  presented 
by  him  when  he  introduced  these  articles  originally,  and  for  that  additional 
reason  I  desire  to  give  him  this  opportunity  of  straightening  out  this  question 
in  connection  with  this  Interview.     The  interview  reads  as  follows : 

"  Ck>ngressmau  Lamar,  according  to  the  Atlanta  Constitution  of  yesterday* 
says  the  people  of  Florida  have  stood  Judge  Swayne  just  about  as  long  as  they 
can.  And  he  is  not  going  to  hesitate  to  tell  Congress,  he  says,  if  some  action  is 
not  taken  giving  the  people  of  his  State  relief,  he  is  satisfied  from  prevailing 
conditions  that  Judge  Swayne's  life  will  be  in  danger.  '  I  am  going  to  tell  them 
the  story  of  Gesler  and  William  Tell,  and  point  to  the  scene  in  that  solitary 
Ibathroom  in  Paris  where  Charlotte  Corday  found  her  victim.* " 

Now,  I  will  be  very  glad,  of  course — I  can  not  insist  upon  it — to  give  my  dis- 
tinguished friend  an  opportunity  now  to  repudiate  that  interview,  and  I  hope 
he  will  be  able  to  do  so. 

Mr.  Lamab  of  Florida.  Mr.  Si)eaker,  I  will  say  this,  that  I  will  be  as  frank 
in  answering  as  the  gentleman  has  been  in  asking.  In  Atlanta  last  spring,  Mr. 
Speaker,  during  an  interview — it  might  be  called  casual,  because  I  was  intro- 
duced to  the  reporter  for  the  first  time — a  conversation  occurred -relative  to 
Judge  Swayne.  In  that  conversation,  Mr.  Speaker,  either  upon  his  request  or 
upon  my  own  voluntary  statement.  I  do  not  know  which,  nor  do  I  think  it  to 
material,  I  cited  somewhat  the  conditions  in  Florida  in  relation  to  this  im- 
peachment and  relating  to  Judge  Swayne.  So  far  as  any  language  quoted  by 
the  reporter  imputes  to  me,  Mr.  Speaker,  any  statement  that  Judge  Swayne's 
life  was  in  any  danger,  it  is  absolutely  incorrect  I  am  not  in  the  habit  of  re- 
pudiating a  newspaper  interview.    As  a  general  rule  they  are  correct 
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What  I  said  to  that  reporter  was  this,  that  if  these  proceedings  in  the  House, 
after  full  Inquiry,  culminated  in  nothing,  then  it  would  be  because,  in  my 
opinion,  the  House  of  Representatives  did  not  understand  the  conditions  in 
Florida  and  Judge  Swayne's  relations  to  that  people  as  I  understand  them; 
that  I  looked  upon  him  as  utterly  corrupt  and  utterly  tyrannical,  the  most  law- 
less man  in  the  State  of  Florida.  And  I  said  further,  that  from  my  place  In 
the  House  of  Representatives,  not  from  that  hotel  in  which  I  was  then  speak- 
ing— that  being  substantially  the  only  mistake  the  reporter  made,  limiting  the 
conversation  to  what  I  intended  to  say,  as  being  made  at  that  particular  time, 
and  the  further  mistake  that  I  considered  Judge  Swayne's  life  was  in  danger — 
except  as  to  these  two  mistakes,  I  stated — and  I  repeat  it  upon  this  floor  and 
I  intended  to  repeat  it  in  my  speech  upon  the  merits  of  this  case — that  if  noth- 
ing appealed  to  Judge  Swayne,  neither  law  nor  humanity,  in  his  own  lawless 
career,  then  I  would  point  out  to  him  the  fact  that  because  of  his  arbitrary  and 
tyrannical  acts  there  might  result  from  some  ill-ordered  or  some  vengeful  brain, 
who  had  suffered  at  his  hands,  some  personal  violence  to  him.  And  I  shall  re- 
peat that  statement,  and  I  repeat  it  here,  if  that  is  what  the.  gentleman  wants 
to  know  with  a  view  to  criticizing  me. 

Mr.  LiTTLEFiELD.  I  dcsire 

Mr.  Lamab  of  Florida.  Let  me  complete  my  statement 

Mr.  LiTTLEFiELD.  Certainly. 

Mr.  Lamab  of  Florida.  I  have  no  objection  to  any  fair  criticiMu  of  that  lan- 
guage, but  consider  it  as  delivered  from  my  place  in  the  presence  of  the  House 
of  Representatives.  And  I  point  to  the  conclusion  of  the  report  of  a  majority 
of  the  Judiciary  Committee  of  this  House  upon  Judge  Swayne*s  conduct  in 
Florida,  and  this  is  the  language  in  which  they  close  it : 

"It  is  vitally  necessary  to  maintain  the  confidence  of  the  people  in  the 
judiciary.  A  weak  executive  or  an  inetiicieut  or  even  dishonest  legislative 
branch  may  exist,  for  a  time  at  least,  without  serious  injury  to  the  perpetuity 
of  our  free  institutions,  but  if  the  i)eopIe  lose  fnith  in  the  judicial  branch,  if 
they  become  convinced  that  justice  can  not  be  had  at  the  hands  of  the  judges — " 

Now,  mark  this  language.*  I  do  not  intend  to  speak  disrespectfully  to  the 
gentlemen,  but  I  say  to  him,  mark  this  language — "  the  next  step  will  be  to 
take  the  administration  of  the  law  Into  their  own  hands  and  do  justice  accord- 
ing to  the  rule  of  the  mob,  which  is  anarchy,  with  which  freedom  can  not 
coexist." 

Also.  I  repeat  that  language:  I  repeat  it  in  parallel  columns  with  my  own, 
and  I  can  not  say  any  more  in  my  remarks  than  is  there  said  by  high  Members 
of  this  House;  and  I  reassert  my  language  from  this  place. 

Mr.  LITTLEFIELD.  I  bcg  the  gentleman's  pardon.  Do  I  understand  him  to  say 
that  the  interview  that  I  have  quoted  is  his  language? 

Mr.  Lamar  of  Florida.  I  have  stated  to  you  what  I  said  in  the  interview, 

Mr.  Palmeb.  Well. 

Mr.  LITTLEFIELD.  Well. 

Mr.  Palmeb.  He  does  not  have  to  be  en »ss-exa mined. 

Mr.  LiTTLEFiELD.  Do  you  have  any  interest  in  this  controversy?  Have  you 
entire  charge  of  this  transaction? 

Mr.  Palmeb.  Not  any  more  than  you  have. 

Mr.  LiTTLEFiELD.  Have  you  entire  charge  of  this  transaction? 

Mr.  Palmer.  Not  the  slightest,  and  I  do  not  care  one  bawbee  what  l>eoome8 
of  it 

Mr.  LiTTLEFiKLD.  You  do  not  care  a  bawbee?  That  is  shown  by  the  way  that 
you  have  taken  charge  of  the  entire  case.  I  do  not  care  to  press  the  gentleman 
if  it  is  not  agreeable  ifor  me  to  ask  him  concerning  this  suggestion. 

Mr.  Lamab  of  Florida.  It  is  entirely  agreeable  to  me  for  you  to  interrogate  me. 

Mr.  LiTTLEFiELD.  Then  I  will  ask,  in  substance,  did  you  give  this  interview? 

**  I  am  going  to  tell  them  the  story  of  Gessler  and  William  Tell,  and  point  to 
the  scene  in  that  solitary  bathroom  in  Paris  where  Charlotte  Corday  found  her 
victim." 

I  understand  you  to  say  that  you  did? 

Mr.  Lamab  of  Florida.  I  reiterate  that  language;  I  used  it. 

Mr.  LITTLEFIELD.  You  reiterate  that  language. 

Mr.  Lamab  of  Florida.  Let  me  reiterate  it,  and  give  it  in  my  own  way,  and 
not  in  yours. 

Mr.  LITTLEFIELD.  Let  me  go  a  little  further. 

Mr.  Lamab  of  Florida.  Y'^ou  asked  me  a  question ;  let  me  answer. 

Mr.  LITTLEFIELD.  Certainly. 
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Mr.  Lamab  of  Florida.  I  say  this  here.  It  almost  looks  like  reducing  the 
question  from  the  sublime  to  the  ridiculous,  In  such  a  proceeding  as  this,  to 
allude  to  a  celebrated  proceeding  that  happened  once  in  the  Virginia  Honse  of 
Burgesses.  I  used  that  language,  as  reported,  pointing  out  that  CJharles  Swayne 
was  the  most  lawless  man  in  the  State  of  Florida :  that  in  the  whole  world  it 
has  occurred  to  men  in  all  stations  of  life — official  as. well  as  unofficial— to 
meet,  in  the  course  of  a  tyrannical  career,  some  rebuke.  If  It  did  not  come 
from  constituted  authorities,  it  came  from  some  ill-regulated  mind,  or  some 
man  that  was  carried  away  with  the  passion  of  a  victim  of  oppression,  and  that 
such  a  man  met  the  fate  of  tyrants:  and  1  submit  it  to  this  House  that  this 
language  Is  not  capable  of  being  misconstrued  by  anyone  here.  I  deny  that 
there  is  any  suggestion  of  violence  to  Judge  Swayne  about  that,  and  the  very 
fact  that  he  has  lived  in  that  State  so  long  in  his  lawless  career  is  a  refotatloa 
of  the  suggestion  that  he  Is  in  any  danger  in  the  State  of  Florida.  He  Is  u 
safe  in  that  State  as  he  would  be  in  the  State  of  Maine. 

And  yet,  sir,  we  are  the  victims  of  his  unjudicial  career  and  you  are  not 
And  if  I  wanted  to  couple  a  large  matter  with  a  small  one — ^small  by  comperi- 
son,  large  as  I  deem  this  matter  to  be — I  would  say,  varying  the  language,  as 
Mr.  Henry  said: 

"  CsE'sar  had  his  Brutus ;  Charles  the  First  his  Cromwell ;" 

And  should  some  one  venture  to  suggest  that  it  is  treason,  I  would  say: 

"And  Charles  Swayne  may  profit  by  their  example." 

Now.  sir,  If  I  wished  to  descend  from  the  grand  and  the  sublime  to  the 
ridiculous,  for  It  Is  almost  that  to  couple  these  two  remarks  and  these  two 
proceedings,  I  could  say  that.  I  will  say  that  there  was  never  anything  In  my 
mind  to  suggest  any  violence  to  Judge  Swayne.  It  is  foreign  to  my  nature;  It 
is  foreign  to  my  State:  and  in  proof  of  that  I  point  to  the  fact  that  he  has  lived 
secure  in  that  State,  with  perfect  immunity,  for  many  years,  despite  the  fact 
that  tills  House  has  made,  as  a  basis  in  part  of  his  imi)eachment  his  cruel,  his 
outrageous,  and  his  vindictive  treatment  of  the  citizens  of  Florida.  I  hope  that 
will  satisfy  the  gentleman.     [Applause  on  the  Democratic  side.] 

Mr.  LiTTLEFiELD.  I  Bsy  It  satisfies  me;  but  I  will  go  further  and  sjiy  that  It 
grieves  me,  and  I  profoundly  regret  that  a  Member  of  the  House  treats  the 
incitement  to  assassination  and  murder  in  the  public  prints  as  a  trivial  propo- 
sition and  Justifies  it  upon  this  floor.  I  say  I  profoundly  regret  it,  I  shall  not 
characterize  it,  I  shall  not  go  so  far  as  to  suggest  oven  that  it  may  indi- 
cate  

Mr.  Robinson  of  Arkansas.  Will  the  gentleman  yield  for  a  question? 

Mr.  Tjttlefieid.  Yes. 

Mr.  Robinson  of  Arkansas.  Do  you  assert,  in  view  of  the  statement  made  by 
the  gentleman  from  Florida  [Mr.  Ijiraar],  that  he  ju.<«tlfies  assassination?  Do 
you  make  that  statement? 

Mr.  LiTTLKFiKLD.  I  sny  this:  We  all  understand  the  English  language,  and  I 
suppose  the  people  of  Florida,  for  whose  benefit  I  infer  this  interview  was 
given  and  published  in  Florida,  can  read  the  English  language  and  understand 
its  purport:  and  I  protest  here  and  now — I  will  tell  yon  what  I  am  thlnkias 
of — I  protest  here  nnd  now  aeainst  the  suggestion  that  any  language  that  Is 
put  in  the  public  print  >nul  reul  by  the  common  people  tliat  urges  assas^natloD 
or  is  an  Incitement  to  murder  is  trivial  In  Its  character. 

Mr.  TvAMAB  of  Florida.  May  I  Interrupt  the  gentleman  a  moment? 

Mr.  LiTTLEFiEi.D.  Ycs :  certainly. 

Mr.  Lamab  of  Florida.  I  would  think  that  the 

Mr.  LiTTLEFiEiD.  liCt  me  go  a  little  bit  further.  I  will  concede  that  the  gen- 
tleman in  his  place  in  this  House  reiterates  the  language  that  means  that,  and 
then  says  here  that  he  did  not  mean  it 

Mr.  Lamar  of  Florida.  The  gentleman  from  Maine.  I  will  not  say  inten- 
tionally, but  certainly  almost  blindly,  misapprehends  what  I  sjiid  ujion  the  floor 
of  this  House.  What  I  said  had  no  relation  to  the  question  whether  crhne 
was  trivial.  That  was  not  the  way  in  which  I  used  the  word  trivial.  1  said 
It  was  almost  trivial  to  compare  the  impeachment  of  Judge  Swayne  and  the 
language  that  I  used  toward  him,  not  which  I  usetl  for  that  public's tion,  bat 
which  I  said  to  the  reporter  that  I  would  use  on  the  fl«M)r  of  this  House  from 
my  place — I  said  that  was  almost  trivial  comiwred  with  the  momentous  qoes- 
tlon  concerning  which  the  other  lanprnage  was  used. 

Mr.  LiTTEFiKLD.  Whether  the  comparison  of  the  Impesichment  of  Jodg^ 
Swayne 

Mr.  Lamar  of  Florida.     I^t  me  finish  what  I  am  saying. 
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• 

Mr.  LiTTLEFiELD.  Yes ;  go  ahead. 

Mr.  liAMAB  of  Florida.  I  say  this,  and  I  hope  the  gentleman  will  not  mis- 
understand me.  I  am  willing  to  have  him  take  my  language  and  debate  it 
fairly,  but  in  the  u^e  of  my  language  I  trust  that  he  will  not  construe  It, 
impute  the  meaning  to  it,  or  in  any  way  suggest  that  my  language  was  intended 
to  encourage  any  violence  toward  Judge  Swayne,  because  if  he  did — I  will  not 
iiDpute  it  to  the  gentleman  now;  but  I  say  if  he  did,  or  if  any  other  Member 
on  the  floor  of  this  House  did — I  would  denounce  it  as  a  malicious  falsehood, 
because  my  language  was  not  susceptible  of  that  construction. 

Mr.  LiTTLEFiixD.  The  gentleman's  denunciation  disturbs  nobody  after  the 
exhibition  he  has  made.  So  far  as  that  is  concerned,  I  will  simply  say  this, 
if  the  gentleman  thinks  this  statement  can  be  sustained  and  will  receive  credit 
with  intelligent  people,  I  will  concede  that  when  he  uses  this  language,  which 
he  has  now  confirmed : 

"  I  am  going  to  tell  you  the  story  of  Gessler  and  William  Tell,  and  point  to 
the  scene  in  that  solitary  bathroom  in  Paris  where  Charlotte  Corday  found  her 
victim  ■  •— 

I  will  concede  that  he  well  says  that  he  desires  to  be  understood,  and  that  I 
so  understand  him,  that  he  did  not  intend  to  encourage  assassination  or  to 
incite  murder;  but  I  will  at  the  same  time  say  that  unfortunately  for  him — I 
am  assuming  that  he  is  entirely  sincere,  but  I  will  at  the  same  time  say — that 
the  ordinary  citizen  of  the  United  States,  I  am  sorry  to  say,  would  so  con- 
strue it;  and  it  is  for  that  reason  that  the  language  does  great  violence  to  the 
character  of  the  distinguished  gentleman  from  Florida.  Now,  I  hope  in  the 
further  discussion  of  this  matter 

Mr.  Gaines  of  Tennessee.  Will  the  gentleman  yield  to  me  for  a  question? 

Mr.  LrTTLEFiELD.  No;  I 

Mr.  Gaines  of  Tennessee.  I  wanted  to  ask  the  gentleman  if  this  matter  that 
he  has  read  is  in  the  record  in  this  case? 

Mr.  LITTLEFIELD.  Have  I  said  that  is  was? 

Mr.  Gaines  of  Tennessee.  Then  why  does  not  the  gentleman  try  it  on  its 
merits  and  not  try  to  drag  in  a  wrangle  by  outside  parties? 

Mr.  LiTTLEFiELD.  Is  the  gentleman  from  Tennessee  disturbed? 

Mr.  Gaines  of  Tennessee.  I  have  good  reason  to  be  disturbed.  The  gentle- 
man, the  other  day,  was  kicking  because  some  Member  went  outside  of  the 
record. 

Mr.  I^iTTLEFiELD.  There  is  no  telling  what  you  will  reach  when  you  bore  deep 
enough.     [laughter.] 

Mr.  Gaines  of  Tennessee.  The  gentleman  from  Maine  has  charged  the  gpu- 
tleinan  from  Pennsylvania  with  bringing  In  unjust  suspicions  outside  of  the 
testhnony. 

Mr.  liiTTLEFiELD.  Is  the  gentleman  from  Tennessee  disturbed? 

Mr.  Gaines  of  Tennessee.  I  am  disturbed  in  my  confidence  in  the  gentleman's 
fairmindedness.  [Laughter.]  I  esteem  the  fairmindedness  of  the  gentleman 
very  much. 

Mr.  LITTLEFIELD.  I  appreciate  the  good  opinion  of  the  gentleman  from  Ten- 
nessee, and  I  hope  that  I  may  have  it  hereafter. 

Mr.  G.4INES  of  Tennessee.  The  gentleman  will  have  to  improve  very  much. 
[Laughter.] 

Mr.  LiTTLEFiELD.  That  furnishes,  of  course,  for  me  a  very  high  ideal  to  attain, 
but  I  will  do  the  best  I  can.     [Laughter.] 

Mr.  Speaker,  the  people  of  Florida  expect  justice  at  the  hands  of 
this  House  and  they  hope  this  House  will  administer  justice  toward 
Judge  Swayne.  Tliat  will  satisfy  the  people  of  my  State.  If  this 
House  desires  to  make  the  judicial  authority  of  the  United  States 
respected  and  loved  by  the  people  of  Florida,  then  I  say,  let  this 
Hou.^e  compel  the  judges  of  the  United  States  to  administer  the  ju- 
dicial power  placed  in  their  hands  with  impartiality  and  with  honor. 

Judge  Locke's  conduct,  personal  and  judicial,  has  been  of  this  char- 
acter. Let  this  House  impeach  Judge  Swayne  because  his  conduct 
in  Florida,  both  personal  and  judicial,  has  been  grossly  partial, 
grossly  tyrannical,  and  grossly  corrupt. 
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Mr.  Palmer.  Will  the  f^entleman  from  California  use  some  of  his 
time  now? 

Mr.  Gillett  of  California.  Mr.  Speaker,  I  vield  seven  minutes  to 
the  gentleman  from  Massachusetts  |Alr.  McCall]. 

A£.  MgCall.  Mr.  Speaker,  I  have  listened  to  most  of  the  ver^  able 
arguments  that  have  been  made  in  this  proceeding,  and  ii^athout 
assuming  to  have  read  the  entire  record  I  will  give  some  impressions 
that  I  have  received  concerning  the  case.  The  gentleman  from  New 
York  [Mr.  Cockran]  vesterday  very  eloquentty  presented  to  the 
House  a  noble  ideal  of  a  judge,  an  iaeal  that  was  as  unattainable  as 
it  was  sublime.  If  we  were  to  impeach  all  judges  who  do  not  attain 
to  it  and  impeach  them  at  once,  I  do  not  thmk  we  should  have  a 
single  judge  upon  the  bench  at  the  end  of  the  week.  I  am  not  sure 
we  want  just  that  sort  of  judge,  because  I  think  it  would  give  us  the 
rfigime  oi  an  intellectual  and  moral  monster,  under  whom  mankind 
would  be  crucified,  and  we  would  soon  long  for  a  judge  \\ith  some 
taint  of  the  frailties  of  poor  humanity  upon  him.  I  am  unable  to 
accept  the  contention  of  the  gentleman  from  Pennsylvania,  presented 
in  the  very  full  argument  in  which  he  introduced  the  resolution, 
before  the  noUdays,  as  to  the  character  of  an  impeachable  offense. 
The  gentleman — and  I  have  since  read  his  speech  as  reported — said 
in  substance  that  we  either  commended  Judge  Swayne  or  we  did  not 
commend  him.  If  we  beheved  that  what  he  had  done  was  right, 
we  should  send  him  forth  with  our  approbation,  but  if  we  did  not  so 
beUeve,  then  we  should  send  him  to  the  constitutional  trier — to  the 
Senate.  I  do  not  think,  sir,  that  the  process  of  impeachment  is  any 
such  light  afTair.  The  Constitution  gives  to  this  House  the  power  to 
impeach  public  officers  for  treason,  felony,  and  other  high  crimes  and 
misdemeanoi-s.  Noscitur  a  sociis.  A  crime  is  known  by  the  com- 
pany it  keeps,  and  whether  the  oth^r  ''high  crimes  and  misde- 
meanors'' must  be  indictable  offenses  per  se  or  not,  it  is  evident  that 
the  framers  of  the  Constitution,  in  associating  them  with  treason  and 
felony,  contemplated  very  grave  OiTenses  against  society.  Now,  as 
to  the  specific  charges. 

Mr.  VViLLiAMS  of  Mississippi.  Will  the  gentleman  yield  for  a 
question  ? 

Mr.  McCall.  I  have  only  seven  minutes. 

Mr.  Williams  of  Mississippi.  Then  it  is  not  reasonable  to  expect 
you  to  3deld  ? 

Mr.  McCall.  I  shall  be  very  glad  to  submit  to  the  gentleman's 
question. 

Mr.  Williams  of  Mississippi.  No ;  I  would  rather  not  under  those 
circumstances. 

Mr.  McCall.  The  article  based  upon  the  false  certificates  of 
expenses,  I  think,  was  completely  destroyed  by  the  gentleman  from 
New  York  [IVIr.  Cockran]  in  the  argument  whicn  he  made  yesterday, 
which  imparted  a  temporary  appearance  of  dignity  to  this  case,  a 
dignity  which  speedily  disappears  the  moment  one  looks  into  the 
record.  The  first  charge  I  will  consider  is  the  railroad  charge.  It 
is  alleged  that  this  judge  accepted  free  transportation  and  free  sub- 
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sistence  while  being  transported,  from  the  receiver  of  a  raiboad, 
which  receiver  had  been  appointed  by  him.  The  gentleman  from 
Maine  [Mr.  Littlefield]  estimates  the  cost  to  the  railroad  at  S20  or  $30, 
or  some  similar  small  amount.  It  seems  to  me  that  this  charge 
should  be  reverenced,  if  for  no  other  reason  than  because  of  its 
antiquity.  This  offense  occurred  some  dozen  years  ago,  at  a  time 
when  I  think  it  was  quite  the  custom  for  public  officers  to  receive 
what  are  euphemistically  called  ' 'favors"  at  the  hands  of  railroad 
corporations.  I  am  willmg  to  assert,  however,  that  if  the  rule  were 
applied,  even  in  these  virtuous  times,  that  a  public  officer  having 
authority  either  to  make  or  execute  laws  against  railroad  corpora- 
tions should  be  adjudged  as  having  committed  a  high  crime  and 
misdemeanor  because  he  accepted  a  lavor  from  a  railroad,  then  that 
rule  would  cause  an  amount  of  mortality  among  our  contemporary 
statesmen  which  it  is  frightful  to  contemplate.  [Laughter  and 
applause.] 

The  exhuming  of  this  indiscreet  act  of  Judge  Swayne  after  the  dust 
of  a  dozen  years  has  gathered  upon  it,  this  act  which  I  believe  was  a 
thoughtless  act,  but  which  it  is  not  alleged  caused  any  injury  to 
anjone  or  corrupted  him  in  any  way — I  say  that  the  exhuming  of 
this  offense  at  this  late  day  is  not  so  much  a  witness  for  his  impeach- 
ment as  it  is  to  the  diligence  of  the  hostility  with  which  he  had  been 
pursued. 

Now,  as  to  the  contempt  charges  and  his  action  in  the  contempt 
cases.  It  appears  that  he  had  been  negotiating  for  the  purchase  oi  a 
piece  of  land  in  Florida  for  his  wife.  A  deed  was  sent  to  him  or  ten- 
dered him  for  that  land.  He  noticed  that  it  was  a  quitclaim  deed 
instead  of  a  warranty,  and  he  asked  the  question:  WTiy  is  not  this  a 
warranty  deed  ?  They  then  told  him  that  it  was  because  of  a  cloud  in 
the  title  which  was  being  tried  in  his  court,  and  he  at  once  ordered  the 
deed  to  be  returned,  and  the  transaction,  so  far  as  he  was  concerned, 
was  terminated  and  was  never  taken  up  again.  A  motion  was  made 
that  he  should  ''recuse '^  himself  on  the  ground  that  he  had  an  interest 
in  the  land.  As  a  matter  of  fact,  he  coiJd  not  declare  that  he  had  the 
remotest  interest  in  it.  He  decided  that  question  presented  to  him 
judicially  on  the  ground  that  he  did  not  have  an  interest  in  the  land 
and  coiud  not  recuse  himelf,  and  it  can  not  be  doubted  that  he 
decided  it  in  accordance  with  the  fact. 

The  Speaker.  The  time  of  the  gentleman  from  Massachusetts  [Mr. 
McCall]  has  expired. 

Mr.  G11.LETT  of  California.  I  yield  three  minutes  more  to  the  gen- 
tleman from  Massachusetts  P^Ir.  McCall]. 

Mr.  McCall.  The  lawyers  who  made  the  motion  then  brought  siiit 
against  him,  as  if  he  were  the  owner  of  the  land  or  claimed  title  to  it» 
Tliey  caused  a  publication  to  be  made  in  a  newspaper.  The  evident 
purpose  of  the  whole  proceeding  was  to  coerce  the  judge,  when  the 
matter  was  called  up  again,  into  recusing  himself.  I  regard  that,  Mr. 
Speaker,  as  a  very  grave  contempt,  and  I  do  not  beheve  that  it  can 
receive  the  approbation  of  the  Florida  bar. 

A  poor  man  may  be  in  court  with  the  title  to  his  home  in  contro- 
versy,  and  if  a  great  and  rich  antagonist  is  to  be  permitted  to  coerce 
the  court,  to  brmg  a  groundless  suit  against  the  judge  and  to  publish 
defamatory  articles  against  him,  then  justice  will  become  a  mere  byword. 
In  the  other  oflFense  case  an  attempt  was  made  to  assassinate  an  officer 
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of  the  court  because  of  the  way  he  attempted  to  perform  an  official 
duty.  These  offenses  were  not  committed  against  Charles  Swayne, 
but  they  were  committed  against  the  very  majesty  of  the  law,  and  if 
such  offenses  were  permitted  to  go  unpimished  they  would  paralyze 
the  arm  of  justice. 

We  have  heard  very  eloquent  declamations  here  about  hberty,  a 
name  that  is  always  sweet  to  our  ears.  Those  declamations  are  made 
because  these  offenders  were  sent  to  jail.  But  the  kind  of  liberty,  sir, 
that  this  Government  stands  for  is  hberty  under  law.  The  kind  oi  lib- 
erty that  is  declaimed  about  here  is  Hberty  to  the  assassins  of  the  law. 
If  our  courts  shall  not  enforce  their  processes,  shall  not  protect  their 
officers  from  assassination,  and  shall  not  protect  themselves  from 
insult,  then  the  liberty  for  which  this  Government  stands  will  cease  to 
exist,  and  with  the  falling  of  that  the  Government  itself  will  fall,. and 
it  ought  to  faU. 

I  have  no  difficulty,  sir,  in  reaching  the  conclusion  that  I  shall  vote 
against  all  these  articles  of  impeachment.  As  to  the  House  being  put 
in  a  false  position,  I  will  say  tnat  I  do  not  think  that  it  should  pursue 
an  evil  course  simply  because  it  has  once  started  upon  it.  We  were 
hurried  into  the  passing  of  the  resolution  some  three  or  four  weeks  ago 
under  the  spur  of  the  previous  question;  and  if  we  decide  to  prosecute 
this  case  no  longer  we  can  still  retire  with  dignity;  we  can  send  a  reso- 
lution to  the  Senate  that  after  further  consideration  we  have  decided 
to  prosecute  the  case  no  further,  and  that  the  charge  which  we  have 
presented  can  not  be  maintained  by  the  evidence  into  which  we  have 
mvestigate.     [Applause.] 

Mr.  CocKRAN  of  New  York.  Will  the  gentleman  allow  me  a  ques- 
tion! 

.Mr.  GiLLETT  of  California.  I  am  not  inclined  to  yield  any  more  time 
to  the  gentleman  from  New  York  [Mr.  Cockran]. 

Mr.  Palmer.  I  will  yield  to  the  gentleman  from  New  York  [Mr. 
Cockran]. 

The  Speaker.  IIow  much  time  does  the  gentleman  from  Pennsyl- 
vania [Mr.  Palmer]  yield  ? 

Mr.  Palmer.  I  yield  a  minute  in  which  to  ask  a  question  and  a 
minute  in  which  to  answer  it. 

Mr.  Cockran  of  New  York.  I  understood  the  gentleman  from  Mas- 
sachusetts [Mr.  McCall]  to  say  that  he  did  not  approve  of  the  conduct  of 
Judge  Swayne  in  using  personal  property  that  was  in  his  possession 
for  the  benefit  of  the  creditors,  but  that  the  offense  was  so  general  that 
if  we  pursued  it  here  it  might  become  a  little  awkward  for  ourselves. 

Mr.  McCall.  The  gentleman  does  not  quite  state  my  position  cor- 
rectly. I  do  not  approve  the  action  of  Judge  Swayne  in  accepting  such 
a  favor  from  a  railroad  corporation  over  which  he  had  jurisdiction, 
but  I  think  it  altogether  too  trivial  and  too  ancient  for  us  to-day  to 
declare  it  a  high  crime  and  misdemeanor. 

Mr.  Cockran  of  New  York.  I  wanted  to  suggest  to  the  gentleman 
from  Massachusetts  that  the  impression  on  my  mind  was  that  the  act 
itself  being  reprehensible  we  ought  not  to  pursue  it  becaiwe  it  was 
general.  I  want  to  suggest  to  the  gentleman  whether  the  universaUty 
of  that  thing  ought  not  to  be  the  best  reason  for  attempting  to  correct 
it,  one  to  be  prosecuted  on  the  first  conspicuous  example  that  came  to 
our  notice. 

Mr.  Palmer.  I  yield  three  minutes  to  the  gentleman  from  Missis- 
sippi [Mr.  Williams]. 
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Mr.  Williams  of  Mississippi.  Mr.  Speaker,  in  that  three  minutes 
I  want  to  say  just  one  thing.  I  always  listen  with  very  much  pleasure 
to  any  argument  made  by  the  gentleman  from  Massachusetts.  He 
is  always  evidently  so  sincere  and  so  thoroughly  possessed  of  intel- 
lectual integrity  that  every  word  he  utters  goes  a  long  way  with  me. 
The  fallacy  of  the  gentleman's  argument  a  moment  ago,  however,, 
consists  in  this:  That  he  places  upon  the  same  ground  exactly  an 
impeachable  ofTense  committed  by  an  executive  or  legislative  officer 
and  one  conmiitted  by  a  nonjudicial  oifficer.  He  forgets  that  wliife 
there  is  but  one  clause  of  the  Constitution  that  applies  to  exec,  tive 
and  other  officers  nonjudicial,  there  are  two  that  apply  to  the  judi- 
ciary. The  ordinary  constitutional  provision  for  impeachment  is 
ap})licable  to  both,  and  comprehends  'treasons,  felonies,  and  other 
high  crimes  and  misdemeanors."  There  is  another  clause  of  the 
Constitution  which  refers  to  the  removal  by  impeachment  of  judicial 
officers.  When  you  come  to  the  consideration  of  the  impeachment 
of  a  judicial  officer,  there  is  another  clause  of  the  Constitution  equallv 
apphcable,  and  that  is  the  clause  which  fixes  the  tenure  by  which 
he  holds  his  office.  The  judges  shall  hold  their  office  ''during  good 
behavior;"  eo  converso — thev  shall  not  hold  their  office  after  bad 
behavior  as  judges.  Impeachment  is  the  method  of  determining  as 
to  them  not  only  their  guilt  or  innocence  of  "treason,  felony,  or  other 
high  crimes  or  misdemeanor,"  but  whether  their  behavior  as  judges 
is  good.  A  judge  is  impeachable  therefore  for  bad  behavior  as  a 
judge,  because  that  is  a  noncompliance  with  the  constitutional 
condition  of  his  tenure,  and  he  stands  in  a  two-fold  attitude  to  the 
Constitution  so  far  as  relationship  to  impeachment  proceedings  is 
concerned.     I  merely  wanted  to  express  that  thought. 

Mr.  Palmer.  lyield  30  minutes  to  the  gentleman  from  Texas. 

Mr.  Henry  of  T^exas.  Mr.  Speaker,  this  interesting  and  memorable 
proceeding  will  soon  be  terminated.  In  view  of  the  able  and  exhaust- 
ive addresses  that  have  been  delivered  I  can  not  hope  to  interest  my 
auditors,  but  I  shall  at  least  endeavor  to  be  just  in  discussing  the 

1>ropo8itions  involved.  So  thorough  has  been  the  discussion  on  the 
aw  and  evidence,  a  barren  harvest  is  left  for  me  to  ^lean.  Three 
points,  however,  shall  receive  my  attention  during  the  brief  time 
allotted  me.  It  is  regrettable  that  the  distinguishea  gentleman  from 
Ohio  [Mr.  Grosvenor]  on  yesterday  undertook  to  drag  partisan  poUtics 
into  these  solemn  proceedings.  This  impeachment  trial,  above  all 
others,  should  be  tried  according  to  law  and  evidence.  Partisan 
debate  should  be  deplored  by  all  Members  respecting  their  oaths  of 
oifiice  when  grave  matters  like  these  are  to  be  determined.  There 
was  an  intimation  of  prejudice  on  the  part  of  gentlemen  over  there. 
Surely  on  a  great  question  like  this  we  can  divest  ourselves  of  feelings 
of  partiality  and  prejudice.  For  the  judiciary  of  my  country  I  have 
the  profoundest  regard.  The  office  is  exalted  and  should  ever  com- 
mand the  highest  respect  of  every  citizen.  In  the  formation  of  our 
Government  there  was  much  diversity  of  opinion  about  the  tenure 
of  office,  but  it  was  fixed  during  '*good  behavior"  by  the  provisions 
of  the  Constitution.  When  that  ''good  behavior"  required  of  a 
Federal  judge  ceases  he  should  be  removed  from  office,  no  matter 
whether  he  resides  North  or  South  in  this  Republic. 

Debate  it  as  we  may,  there  is  only  one  remedy  for  removing  an 
ujxfit  Federal  judge — impeachment  before  the  Senate  on  charges 
preferred  by  this  body  as  representatives  of  the  people.    Mr.  Jeffer- 
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son  always  dreaded  the  encroachments  and  powers  of  Federal  judges, 
And  warned  the  people  to  Jealously  guard  their  acts  and  hold  them 
to  strict  accountability,  fie  deplored  life  tenure  of  office  and  elo- 
quently declared  agamst  it.  He  foresaw  the  tardy  movement  of 
impeachment  and  (Enounced  that  remedy  as  the  mere  ''scarecrow 
of  the  Constitution."  Still,  the  Constitution  remains  unamended. 
We  have  Federal  judges  in  office  for  practically  life  tenure,  and  im- 

Eeachment  is  the  only  remedy  for  their  removal  when  they  misbe- 
ave. 

With  the  system  we  must  for  the  present  be  content,  but  let  us 
hold  the  judges  to  strict  account abiUty  for  their  good  behavior.  I  do 
not  believe  the  power  of  impeachment  the  mere  '*  scarecrow  of  the 
Constitution''  wnere  a  judge  has  so  flagrantly  misbehaved  as  proved 
against  Judge  Swayne.  This  House  will  rise  to  the  occasion,  shut 
its  eyes  to  pleas  of  sectionalism,  and  relieve  the  good  people  of  Florida 
of  a  judicial  tyrant  who  has  ground  some  of  her  best  citizens  to  the 
earth. 

It  is  not  necessary  or  usual,  Mr.  Speaker,  for  a  Federal  ludge  to 
become  odious  before  the  people  of  his  district  or  State  because, 
forsooth,  his  politics  do  not  accord  with  theirs.  His  le^timate  func- 
tions are  to  mete  out  law,  justice,  and  equity,  not  pohtics. 

In  my  State  we  have  four  Federal  district  judges,  one  a  Democrat, 
the  other  three  lifelong  RepubUcans.  These  men  are  respected  by 
the  bar  and  people  of  Texas.  It  gives  me  pleasure  to  testify  here 
now  before  this  assemblage  that  no  stain  of  dishonor  has  ever  attached 
to  their  names.  They  stand  high  up  in  the  judicial  ranks  in  Texas 
and  throughout  the  country  where  they  are  known,  and  I  to-day 
congratulate  my  people  on  their  ability,  eminence,  and  honorable 
judicial  conduct.  One,  haihng  from  the  great  State  of  Iowa,  had 
only  been  in  the  confines  of  Texas  a  brief  period  when  the  lamented 
McKinley  elevated  him  to  the  bench,  and  so  good  was  his  behavior 
that  he  at  once  sprang  into  popularity  with  the  legal  profession  and 
the  people  of  Texas.  The  same  estimate  may  be  placed  upon  the 
Democrat  and  the  other  two  RepubUcans,  who  have  lived  honorable 
careers  in  Texas  for  many  years.  An  upright  judiciary  is  surely  one 
of  the  greatest  blessings  to  be  enjoyed  by  a  free  people,  fiacon 
wisely  said : 

The  place  of  jufltice  is  an  haUowed  place;  and  thereforo  not  only  the  bench,  bat  the 
foot  place  and  precincts  and  purprise  thereof,  ought  to  be  preseived  against  scandal 

and  corruption. 

When  it  ceases  to  be  such  a  refuge,  the  people  suffer. 

In  the  enthusiasm  on  yesterday  we  drifted  somewhat  from  the 
law  and  facts.  Let  us  cast  aside  prejudice,  repudiate  blind  partisan- 
ship, and  try  this  case  as  become  representatives  of  free  people  in  a 
great  Republic.  Tliis  cause  should  not  be  tried  here  as  it  will  be  in 
the  Senate.  There  proof  of  guilt  must  be  made  beyond  reasonable 
doubt.  Here  it  must  only  be  such  as  induces  a  rational  belief  of  the 
guilt  of  the  accused.  Such  is  the  rule  of  law  as  laid  down  by  accepted 
authorities. 

More  than  10  years  ago,  by  a  unanimous  vote,  the  Florida  Legis- 
lature, in  August,  1893,  passed  a  resolution  denouncing  Judge  Swayne 
as  a  ^^corrupt  judge"  and  one  ''susceptible  to  corrupt  influences/' 
and  memoriaUzed  Congress  to  investigate  his  conduct  with  a  view  to 
impeachment.    In  the  short  period  of  three  years  as  a  judge  he  had 
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80  demeaned  himself  in  Florida  that  all  the  Stat«  senators  and 
representatives  concurred  in  denouncing  him  as  being  *' corrupt" 
and  *' subject  to  corrupt  influences."  But  the  power  of  impeachment 
is  tremendous,  and  moves  with  halting  step.  It  was  not  inaugurated, 
but  permitted  to  sleep  here  before  some  committee.  After  more  than 
10  years  have  elapsed  the  long-suflfering  people  of  that  State  again 
appeal  to  this  body  for  investigation  and  impeachment.  Your 
Judiciary  Committee  have  given  the  complaint  thorough  investiga- 
tion, and  report  unanimously  against  Judge  Swavne.  The  heanng 
was  not  ex  parte;  it  was  complete  and  fair,  and  tne  respondent  had 
process  at  the  expense  of  the  Government  to  bring  his  witnesses  here 
for  his  defense.  The  Committee  on  the  Judiciary  have  set  forth 
impeachable  grounds  in  12  specifications,  and  it  is  to  be  regretted, 
in  my  judgment,  that  they  did  not  include  one  more.  The  evidence 
contained  in  this  record  undeniably  shows  that  Judge  Swayne  could 
fairly  be  impeached  for  his  conduct  in  the  Hoskins  bankruptcy  pro- 
ceecfings.  In  my  discussion  to-day  I  shall  confine  myself  to  three 
propositions,  to  wit,  the  question  of  nonresidence,  the  contempt 
proceedings  against  Belden  and  Davis,  and  the  contempt  proceedings 
against  W.  C.  O'Neal. 

The  specifications  as  to  nonresidence  read  as  follows: 

Art.  6.  That  the  said  Charles  Swayne,  having  been  duly  appointed  and  confirmed, 
was  commisBioned  district  judge  of  the  United  States  in  and  for  the  northern  district 
of  Florida  on  the  1st  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and 
thereafter,  to  wit,  on  the  22d  day  of  April.  A.  D.  1890,  took  the  oath  of  office  and 
assumed  the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of 
St.  Augustine,  in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern 
district.  That  subsequently,  by  an  act  of  Congress  approved  on  the  23d  day  of  July, 
A.  D.  1894,  the  boundaries  of  the  said  northern  district  of  Florida  were  changed,  and 
the  city  of  St.  Augustine  and  contiguous  temtorv  were  transferred  to  the  southern 
district  of  Florida,  whereupon  it  became  and  was  the  duty^  of  the  said  Charles  Swayne 
to  change  his  residence  and  reside  in  the  northern  distnct  of  Florida  and  to  comply 
with  the  five  hundred  and  fifty-first  section  of  the  Revised  Statutes  of  the  United 
States,  which  provides  that  "a  district  judge  shall  be  appointed  for  each  district, 
except  in  cases  hereinafter  provided.  Every  judge  shall  reside  in  the  district  for 
which  he  is  appointed,  and  for  offending  against  this  provision  shall  be  deemed 
guilty  of  a  high  misdemeanor.'' 

Nevertheless  the  said  Charles  Swayne,  judge  as  aforesaid,  did  not  acquire  a  resi- 
dence, and  did  not,  within  the  intent  and  meaning  of  said  act,  reside  in  his  said  dis- 
trict, to  wit,  the  northern  district  of  Florida,  from  the  23d  day  of  July,  A.  D.  1894,  to 
the  1st  day  of  October,  A.  D.  1900,  a  period  of  about  six  years. 

Wherefore  the  said  Charles  Swayne,  judge,  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law  and  was  and  is  guuty  of  a  high  misdemeanor  in  office. 

Art.  7.  That  the  said  Charles  Swayne,  having  been  duly  appointed  and  confirmed, 
was  commissioned  a  district  judge  of  the  United  States  in  and  lor  the  northern  district 
of  Florida  on  the  Ist  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and 
thereafter,  to  wit,  on  the  22d  aay  of  April,  A.  D.  1890,  took  the  oath  of  office  and 
assumed  the  duties  of  his  appointment  and  established  his  residence  at  the  city  of 
St.  Augustine,  in  the  State  oi  Florida,  which  was  at  that  time  within  the  said  northern 
district;  that  subsequently,  by  an  act  of  Congress  of  the  United  States,  approved  the 
23d  day  of  July,  A.  D.  1894,  the  boundaries  of  the  said  northern  district  of  Florida 
were  changed,  and  the  city  of  St.  Aug[ustine,  with  the  contiguous  territory,  was  trans- 
ferred to  the  southern  district  of  Florida,  whereupon  it  became  and  was  the  duty  of 
the  said  Charles  Swayne  to  change  his  residence  and  reside  in  the  northern  district  of 
Florida,  as  defined  by  said  act  of  Congress,  and  to  comply  with  section  551  of  the 
Revised  Statutes  of  the  United  States,  which  provides  that  ''a  district  judge  shall  be 
appointed  for  each  district,  except  in  cases  hereinafter  provided.  Ever^  judge  shall 
reside  in  the  district  for  which  he  is  appointed,  and  for  offending  agamst  this  pro- 
vision shall  be  deemed  guilty  of  a  high  misdemeanor." 

Nevertheless  the  said  Charles  Swayne,  judge  as  aforesaid,  totally  disregarding  his 
duty  as  aforesaid,  did  not  acquire  a  residence,  and  within  the  intent  and  meaning  of 
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Btid  act  did  not  reside  in  his  said  district,  to  wit,  the  northem  district  of  Florida,  from 
the  23d  day  of  July,  A.  D.  1894,  to  the  let  day  of  January,  A.  D.  1903,  a  period  of  about 
nine  years. 

Wherefore,  the  said  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

As  is  well  remembered,  Judge  Swayne  lived  at  St.  Augustine,  Fla.y 
when  the  lines  of  his  district  were  changed  in  the  year  1894,  and  he 
lived  outside  of  the  northem  district  of  Florida,  for  which  district 
he  had  been  appointed  to  act  as  judge,  until  verj^  recently,  when 
charges  against  him  originated.  Under  an  express  statute  recited 
in  these  specifications  it  oecame  his  duty  to  remove  into  hLs  district 
and  reside  therein  while  judge.  But,  mark  you,  he  did  not  wish  to 
remove  and  did  not  intend  to  remove,  and  he  did  not  remove  his 
residence  into  the  northern  district  of  Florida  until  ^'ithin  the  last 

fear,  since  impeachment  proceedings  were  inaugurated  against  him. 
n  his  statement  before  tlie  Judiciary  Committee  he  said:  ^' After  a 
consultation  with  my  friends  in  Jacksonville  and  vicinity  they  urged 
me  not  to  move  niv  furniture  nor  my  family,  saying  that  the  next 
Congress  would  be  liepublican  and  the  district  would  be  placed  back 
in  its  usual  form.'*  This  solemn  admission  before  the  committee 
evidences  the  complete  intent  on  his  part  to  remain  out  of  the  northern 
district  of  Florida,  and  it  sheds  lignt  on  the  true  inwardness  of  his 
feelings  and  desires,  and  by  tliis  deelaration  his  subsequent  acts  must 
be  construed. 

The  district  was  never  changed  by  Congress  after  1904,  as  he  and 
his  friends  believed  and  prophesied  would  be  the  case.  His  family 
never  removed  into  the  aistrict,  but  remained  in  the  Stat€  of  Dela- 
ware. Permit  me  to  submit  here  the  evidence  of  witnesses  on  the 
question  of  residence.  It  proves  conclusively  that  the  intentions 
and  act^  of  Judge  Swayne  were  a  violation  of  the  statute  quoted. 
Where  such  a  statute  has  been  violated  there  is  no  legal  excuse  that 
can  be  pleaded  by  the  judge.  He  is  guilty  of  .a  hign  misdemeanor 
and  should  be  removed  from  office.  C.  H.  Laney,  an  attorney  in  the 
State  of  Florida,  testified  that  he  had  made  trips  to  Guyencourt,  Del., 
and  that  he  found  out  while  there  that  Judge  Swayne  periodically 
visited  there  and  spent  almost  his  entire  summers  there.  He  swore 
that  Judge  Swayne  had  nominally  a  home  there,  a  furnished  house, 
and  that  he  has  a  place  there  called  his  place,  at  which  he  stays.  The 
place,  he  testifies,  is  at  Guyencourt,  Del.,  a  small  hamlet,  with  a  rail- 
road station  and  post  office,  about  8  miles  north  of  Wilmington. 

On  the  question  of  inconvenience  to  litigants,  Judge  W.  A.  Blount 
testified  that  ''Judge  Swayne's  absence  from  the  district  had  resulted 
in  inconvenience,  and  that  the  question  as  to  whether  it  had  resulted 
in  detriment  would  depend  upon  whether  matters  could  be  decided 
as  well  upon  written  as  upon  oral  argument,  and  whether  certain 
matters  ought  to  be  decided  ex  parte  instead  of  inter  partes.''  C.  M. 
Coston,  an  attorney  of  Florida,  swore  that  ''the  length  of  time  in 
each  year  which  Ju^ge  Swayne  spent  in  the  district  consisted  of  the 
time  which  it  required  him  to  go  there,  hdd  las  term  of  court,  and  go 
away,  usually  from  two  to  five  weeks."  ^ 

Judge  A.  C.  Blount,  jr.,  testified  that  he  had  learned  from  Judge 
Swayne  and  others  that  the  Judge  had  a  home  at  Guyencourt,  Del, 
He  swore  that  he  and  Judge  Swayne  had  been  on  pretty  friendly 
terms  and  that  he  sometimes  held  conversations  with  the  judge. 
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during  the  course  of  which  the  judge  had  spoken  of  his  place  at 
Guyencourt,  Del.,  his  horses,  etc. 

J.  C.  Keyser  testified  that  ''Judge  Swayne  was  never  in  Pensacola, 
Fla.,  except  during  terms  of  his  court,  shortly  before  and  shortly 
after,  and  that  he  boarded  while  he  was  there.*' 

W.  H.  Northrup  testified  that  ''Judge  Swayne  stopped  at  his  house 
during  the  time  he  was  holding  court  in  Pensacola  and  that  he  had 
heard  Judge  Swayne  speak  of  liis  old  homestead  at  Guyencourt, 
Del.''  He  also  testified  that  "he  had  heard  Judge  Swayne  say  that 
he  would  come  to  Florida,  but  he  had  never  heard  him  say  that  he 
intended  making  his  home  there." 

George  P.  Wentworth  testified  "that  Judge  Swajne  occupied  the 
Simmons  residence,  and  that  his  family  came  to  Florida  whue  court 
was  being  held  and  then  went  back  to  his  place  at  Guyencourt, 
Del." 

J.  E.  Wolfe,  who  had  been  United  States  district  attorney  and 
assistant  United  States  district  attorney,  swore  that  "it  was  gen- 
erally understood  that  Judge  Swayne  had  a  home  in  Guyencourt, 
Del.,  where  he  resided  when  he  was  not  required  to  be  in  Florida 
at  terms  of  court,  and  that  when  court  adjourned  he  would  go 
away.''  He  testified  that  "Judge  Swayne  rented  a  residence  for  a 
few  months,  and  that  he  boarded  for  some  time  with  Capt.  Northrup, 
in  Pensacola."  He  swore  that  "Judge  Swayne  would  usually  arrive 
a  day  or  two  before  court  met,  remain  until  the  business  of  the  court 
was  disposed  of,  and  go  away,"  and  that  "  the  Judge  usually  held  three 
terms  of  court  in  the  district  per  annum,  each  term  of  from  10  days  to 
2  weeks'  duration." 

Judge  Swayne  testified  that  he  had  not  been  a  registered  voter 
in  14  years,  and  that  he  had  not  paid  his  poll  tax  in  Florida  or  quali- 
fied himself  to  vote.  Out  of  365  days  in  each  year  for  the  last  10  years 
he  has  spent  in  all  only  about  60  days  in  his-  district  while  actually 
holding  court.  He  has  maintained  his  family  in  Delaware.  The  only 
evidence  tending  to  show  that  he  attempted  in  the  slightest  degree  to 
obtain  a  residence  in  the  northern  district  of  Florida  is  some  excuse 
offered  by  his  clerk,  Mr.  Marsh,  and  his  friend,  Capt.  Northrup, 
claiming  that  he  was  trying  to  secure  a  home  in  the  district  on  one  or 
two  occasions  for  the  purpose  of  bringing  his  fanyly  there.  Both  of 
these  witnesses  state  tnat  he  never  secured  the  home. 

More  than  10  years  ago  the  people  of  Florida,  through  their  legisla- 
ture, denounced  him  as  being  a  corrupt  judge  and  susceptible  to  cor- 
rupt influences.  He  has  never  forgiven  the  legislature  or  the  people 
of  that  State  for  their  action.  He  has  lorded  it  over  them  and  has 
been  determined  to  show  these  people  that  he  would  not  reside 
amount  them  permanently  and  obey  the  mandates  of  the  statute 
requiring  him  to  reside  in  his  district.  His  acts  have  been  the  very 
plainest  violation  of  the  statute,  and  on  all  occasions  he  has  mani- 
fested his  contempt  and  scorn  for  the  people  of  that  State. 

For  my  part,  I  have  no  doubt  that  Judge  Swayne  never  intended  to 
remove  into  the  new  district  as  fixed  by  the  act  of  Congress  in  1894, 
and  the  evidence  will  convince  any  fair-minded  man  who  will  read 
it  that  he  has  never  actually  acquired  a  residence  there  until  the 
Florida  legislature  forced  him  to  do  so  by  beginning  these  proceedings. 
There  should  be  no  hesitancv  on  the  part  of  any  Member  ot  Congress  to 
remove  him  from  office  on  these  specifications.     The  day  of  reckoniog 
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eaid  act  did  not  reside  in  his  said  district,  to  wit,  the  northern  dlBtrict  of  Florida,  from 
the  23d  day  of  July,  A.  D.  1884,  to  the  1st  day  of  January,  A.  D.  1903,  a  period  of  about 
nine  yeais. 

Wherefore,  the  said  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

As  is  well  remembered,  Judge  Swayne  lived  at  St.  Augustine,  Fla.^ 
when  the  lines  of  his  district  were  changed  in  tlie  year  1894,  and  he 
lived  outside  of  the  northern  district  of  Florida,  for  which  district 
he  had  been  appointed  to  act  as  judge,  until  very  recently,  when 
charges  against  him  originated.  Under  an  express  statute  recited 
in  these  specifications  it  became  his  duty  to  remove  into  his  district 
and  reside  therein  while  judge.  But,  mark  you,  he  did  not  wish  to 
remove  and  did  not  intend  to  remove,  and  he  did  not  remove  his 
residence  into  the  northern  district  of  Florida  until  within  the  last 
year,  since  impeachment  proceedings  were  inaugurated  against  him. 
In  his  statement  before  tlie  Judiciary  Committee  he  said:  ''After  a 
consultation  with  my  friends  in  Jacksonville  and  vicinity  they  urged 
me  not  to  move  my  furniture  nor  my  family,  saying  that  tne  next 
Congress  would  be  liepublican  and  the  district  would  be  placed  back 
in  its  usual  form."  This  solemn  admission  before  the  committee 
evidences  the  complete  intent  on  his  part  to  remain  out  of  the  northern 
district  of  Florida,  and  it  sheds  lignt  on  the  true  inwardness  of  his 
feelings  and  desires,  and  by  this  deelaration  his  subsequent  acts  must 
be  construed. 

The  district  was  never  changed  by  Congress  after  1904,  as  he  and 
his  friends  believed  and  prophesied  would  be  the  case.  His  family 
never  removed  into  the  district,  but  remained  in  the  State  of  Dela- 
ware. Permit  me  to  submit  here  the  evidence  of  wtnesses  on  the 
question  of  residence.  It  proves  conclusively  that  the  intentions 
and  acts  of  Judge  Swayne  were  a  violation  of  the  statute  quoted. 
Where  such  a  statute  has  been  violated  there  is  no  legal  excuse  that 
can  be  pleaded  by  the  judge.  He  is  guilty  of  a  high  misdemeanor 
and  should  be  removed  from  office.  C.  H.  Laney,  an  attorney  in  the 
State  of  Florida,  testified  that  he  had  made  trips  to  Guyencourt,  Del., 
and  that  he  found  out  while  there  that  Judge  Swayne  periodically 
visited  there  and  spent  almost  his  entire  summers  there.  He  sw^ore 
that  Judge  Swayne  had  nominally  a  home  there,  a  furnished  house, 
and  that  he  has  a  place  there  called  his  place,  at  which  he  stays.  The 
place,  he  testifies,  is  at  Guyencourt,  Del.,  a  small  hamlet,  with  a  rail- 
road station  and  post  office,  about  8  miles  north  of  Wilmington. 

On  the  question  of  inconvenience  to  litigants,  Judge  W.  A.  Blount 
testified  that  '^  Judge  Swayne's  absence  from  the  district  had  resulted 
in  inconvenience,  and  that  the  question  as  to  whether  it  had  resulted 
in  detriment  would  depend  upon  whether  matters  could  be  decided 
as  well  upon  written  as  upon  oral  argument,  and  w^hether  certain 
matters  ought  to  be  decided  ex  parte  instead  ojf  inter  partes."  C.  M. 
Coston,  an  attorney  of  Florida,  swore  that  "the  length  of  time  in 
each  year  which  Judge  Swayne  spent  in  the  district  consisted  of  the 
time  which  it  required  him  to  go  there,  h,dd  liis  term  of  court,  and  go 
away,  usually  from  two  to  five  weeks."   * 

Judge  A.  C.  Blount,  jr.,  testified  that  he  had  learned  from  Jud^ 
Swayne  and  others  that  the  Judge  had  a  home  at  Guyencourt,  Del. 
He  swore  that  he  and  Judge  Swayne  had  been  on  pretty  friendly 
terms  and  that  he  sometimes  held  conversations  with  the  judge, 
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during  the  course  of  which  the  judge  had  spoken  of  his  place  at 
Guvencourt,  Del.,  his  horses,  etc. 

J.  C.  Keyser  testified  that  ''Judge  Swayne  was  never  in  Pensacola, 
Fla.,  except  during  terms  of  his  court,  shortly  before  and  shortly 
after,  and  that  he  Doarded  while  he  was  there /^ 

W.  H.  Northrup  testified  that  ''Judge  Swayne  stopped  at  his  house 
during  the  time  he  was  holding  court  in  Pensacola  and  that  he  had 
heard  Judge  Swayne  speak  of  his  old  homestead  at  Guyencourt, 
Del/'  He  also  testified  that  "he  had  heard  Judge  Swayne  say  that 
he  would  come  to  Florida,  but  he  had  never  heard  him  say  tnat  he 
intended  making  his  home  there.'' 

George  P.  Wentworth  testified  "that  Judge  Swayne  occupied  the 
Simmons  residence,  and  that  his  family  came  to  Florida  while  court 
was  being  held  and  then  went  back  to  his  place  at  Guyencourt, 
Del." 

J.  E.  Wolfe,  who  had  been  United  States  district  attorney  and 
assistant  United  States  district  attorney,  swore  that  "it  was  gen- 
erally understood  that  Judge  Swayne  had  a  home  in  Guyencourt, 
Del.,  where  he  resided  when  he  was  not  required  to  be  in  Florida 
at  terms  of  court,  and  that  when  court  adjourned  he  would  go 
away."  He  testified  that  "Judge  Swayne  rented  a  residence  for  a 
few  months,  and  that  he  boarded  for  some  time  with  Capt.  Northrup, 
in  Pensacola."  He  swore  that  "Judge  Swayne  would  usually  arrive 
a  dav  or  two  before  court  met,  remain  until  the  business  of  the  court 
was  disposed  of,  and  go  away,"  and  that  "  the  Judge  usually  held  three 
terms  of  court  in  the  district  per  annum,  each  term  of  from  10  days  to 
2  weeks'  duration." 

Judge  Swayne  testified  that  he  had  not  been  a  registered  voter 
in  14  years,  and  that  he  had  not  paid  his  poll  tax  in  Florida  or  quali- 
fied himself  to  vote.  Out  of  365  days  in  each  year  for  the  last  10  years 
he  has  spent  in  all  only  about  60  days  in  his  district  while  actually 
holding  court.  He  has  maintained  his  family  in  Delaware.  The  only 
evidence  tending  to  show  that  he  attempted  in  the  slightest  degree  to 
obtain  a  residence  in  the  northern  district  of  Florida  is  some  excuse 
oflFered  by  his  clerk,  Mr.  Marsh,  and  his  friend,  Capt.  Northrup, 
claiming  that  he  was  trying  to  secure  a  home  in  the  fUstrict  on  one  or 
two  occasions  for  the  purpose  of  bringing  his  fanyly  there.  Both  of 
these  wtnesses  state  tnat  he  never  secured  the  home. 

More  than  10  years  ago  the  people  of  Florida,  through  their  legisla- 
ture, denounced  him  as  being  a  corrupt  judge  and  susceptible  to  cor- 
rupt influences.  He  has  never  forgiven  the  le^slature  or  the  pexmie 
of  that  State  for  their  action.  He  has  lorded  it  over  them  and  has 
been  determined  to  show  these  people  that  ho  would  not  reside 
amongst  them  permanently  and  obey  the  mandates  of  the  statute 
requiring  him  to  reside  in  his  district.  His  acts  have  been  the  very 
plainest  violation  of  the  statute,  and  on  all  occasions  he  has  mani- 
fested his  contempt  and  scorn  for  the  people  of  that  State. 

For  my  part,  I  nave  no  doubt  that  Judge  Swayne  never  intended  to 
remove  into  the  new  district  as  fixed  by  the  act  of  Congress  in  1894, 
and  the  evidence  will  convince  any  fair-minded  man  who  will  read 
it  that  he  has  never  actually  acquired  a  residence  there  until  the 
Florida  legislature  forced  him  to  do  so  by  beginning  these  proceedings. 
There  should  be  no  hesitancv  on  the  part  of  any  Member  oi  Congress  to 
remove  him  from  office  on  these  specifications.     The  day  of  reckoning 
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for  this  judge  has  come.  He  has  defied  the  people  and  their  laws  long 
enough.  For  my  part,  I  shall  not  shut  my  eyes  to  his  flagrant  viola- 
tion of  the  plain  statute,  but  when  the  hour  comes  shall  pronounce 
judgment  against  him  on  this  specification  and  send  him  to  the  high 
court  of  impeachment,  where  the  Senate  will  strip  the  judicial  ermine 
from  him  and  place  it  upon  worthy  shoulders  of  an  honorable  suc- 
cessor. 

The  next  points  claiming  my  attention  will  be  the  Davis  and 
Belden  and  O'Neal  contempt  cases.  Those  specifications  read  as 
follows: 

Art.  8.  That  the  said  Charlee  Swayiie,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge,  as  aforesaid,  to  wit,  while  performing  the  duties  of  a 

i'udge  of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  I2th  day  of 
"November,  A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the 
State  of  Florida,  did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of  court 
and  impose  a  fine  of  $100  upon  and  commit  to  pnson  for  a  period  of  10  days  E.  T. 
Davis,  an  attorney  and  counselor  at  law,  for  an  allied  contempt  of  the  circuit  court 
of  the  United  States. 

Wlierefore  the  said  Charles  Swayne.  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  9.  That  the  said  Charles  Swayne  having  been  appointed,  confirmed,  and  duly 
commissioned  as  judge  of  the  district  court  of  the  Uni;tea  States  in  and  for  the  northern 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of 
his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge  of  a  cir- 
cuit court  of  the  United  States  heretofore,  to  wit,  on  the  12th  day  of  November,  A.  D. 
1901 ,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida,  did 
knowingly  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  impose  a  fine  of 
$100  upon  and  commit  to  prison  for  a  period  of  10  days  E.  T.  Davis,  an  attorney  and 
counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

WTierefore  the  said  Charles  Swa>Tie,  ]udge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  10.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and  duly 
commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise 
of  his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge  of  a 
circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  of  November, 
A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida, 
did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  impose  a 
fine  of  $100  upon  and  commit  to  prison  for  a  period  of  10  days  Simeon  Belden,  an 
attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the 
United  States. 

Wherefore,  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judirial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  11 .  That  the  said  Charles  Swayne,  havinsr  been  appointed,  confirmed,  and  duly 
commissicmed  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of 
his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  circuit  judge 
of  the  United  States  court  heretofore,  to  wit,  on  the  12th  day  of  November,  A.  D.  1901. 
at  the  citv  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida,  did  know- 
ingly and  unlawfully  adjudge  guilty  of  contempt  of  court  and  impose  a  fine  of  $100 
upon  and  commit  to  prison  for  a  period  of  10  days  Sime<m  Belden,  an  attorney  and 
counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

WTierefore  the  said  Charles  Swayne.  judge  as  aforesaid,  misbehaved  himself  in  his 
office  as  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

The  points  involved  in  the  Davis  and  Belden  cases  are  substan- 
tially these:  On  the  15th  day  of  February,  1901,  a  suit  was  insti- 
tuted in  Judge  Swayne's  court,  in  the  northern  district  of  Florida,  by 
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Florida  McGuire  and  others  against  The  Pensacola  City  Co.  through 
her  attorneys,  Simeon  Belden  and  Louis  Paquet.  The  case  was  not 
tried  at  the  spring  term  of  court. 

On  the  19tn  day  of  October,  1901,  Mr.  Belden  and  his  cocounsel, 
Mr.  Paquet,  presumably  from  the  city  of  New  Orleans,  addressed 
a  letter  to  Judge  Swayne,  at  Guyencourt,  Del.,  asking  the  judge 
to  recuse  himself  in  the  above-entitled  case  on  the  ground  of  his 
personal  interest  in  the  litigated  land.  To  this  letter  Judge  Swayne 
made  no  reply.  He  came  to  Pensacola  and  opened  his  court  on  the 
5th  day  of  November,  1901.  It  has  been  contended  on  the  other 
side  of  this  House  that  Judge  Swayne  announced  in  open  court  on 
November  5,  1901,  in  the  presence  "of  the  attorneys,  Belden,  Davis, 
and  Paauet,  that  his  ** relative"  had  purchased  block  91  of  the  land 
involved  in  this  suit,  and  that  he,  learning  of  the  litigation  pertaining 
to  block' 91,  had  returned  the  deed.  They  have  said  that  ne  made  a 
general  statement  in  the  presence  of  Davis  and  Belden  on  November 
5,  1901.  Judge  Swajoie  has  not  said  anywhere,  nor  is  there  any 
legitimate  testimony  m  this  record,  that  such  a  statement  was  made 
by  him  in  the  presence  of  Belden  and  Davis  prior  to  November  11, 
1901,  after  Davis  had  dismissed  in  his  court  the  case  of  Florida 
McGuire  v.  The  Pensacola  City  Co.  Indeed,  on  November  5,  1901, 
Davis  had  not  been  engaged  or  employed  in  the  case.  Let  me  here 
submit  Judge  Swayne's  testimony  on  this  point,  and  the  only  state- 
ment touchmg  it  ever  made  by  him : 

On  November  5,  1901,  while  engaged  in  the  trial  of  a  criminal  case,  counsel  for 
plaintiff  in  the  case  of  Florida  McGuire  came  into  court,  and  I  immediately  suspended 
proceedings  and  called  them  up  and  explained  to  them  the  situation  &a  above  detailed, 
and  notified  them  that  their  letter  was  not  in  such  form  as  to  be  the  foundation  of  a 
formal  order,  but  that  I  would  not  recuse  myself  as  requested.  I  made  my  explana- 
tion clear  and  emphatic,  and  I  am  certain  that  they  could  not  mistake  or  misunder- 
stand the  statements  of  fact  that  I  then  made. 

He  only  states  that  '*  counsel  for  plaintiff  in  the  Florida  McGuire 
case  came  into"  court,"  and  does  not  say  that  Belden  or  Davis  came 
into  court.  What  counsel  ?  It  could  only  have  been  Paquet,  of  New 
Orleans,  because  Davis  was  not  then  an  attorney  in  the  case,  and 
Belden  was  sick  with  facial  paralysis  in  his  hotel  at  Pensacola,  Fla., 
according  to  all  the  evidence.  Ilence,  Davis  and  Belden  did  not 
hear  this  statement  when  he  made  it,  because  they  were  not  in  court, 
according  to  any  testimony  in  this  record.  There  is  no  legitimate 
testimony  anvwnere  authorizing  the  inference  that  Davis  ever  was  in 
the  Florida  McGuire  case  until  the  morning  of  the  1 1th  day  of  Novem- 
ber, 1901,  when  he  was  counsel  only  by  courtesy  to  dismiss  the  case 
at  the  instance  of  Mr.  Paquet  and  Mr.  Belden.  Ilence,  Judge 
Swayne's  oi.'ense  against  Davis  was  vastly  more  grievous  than  the 
one  against  Mr.  Belden,  although  it  was  enormous  against  that 
venerable  attorney. 

The  contempt  proceedings  were  instituted  on  the  11th  day  of 
November,  ana  Davis  never  came  into  the  case  until  that  morning, 
although  it  is  undeniably  true  that  Judge  Swayne  was  sued  by  Davis 
and  others  on  Saturday  evening,  about  8  o'clock,  November  9,  imme- 
diately preceding  the  Monday  when  the  contempt  rule  was  entered. 
Before  Davis  ever  came  into  the  case  Belden  ana  Paquet,  of  the  city 
of  New  Orleans,  had  requested  Judge  Swayne  to  recuse  himself  on 
the  trial  of  the  case  and  had  Oifended  his  imagined  dignity.     He  had 
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declined  to  recuse  himself  and  had  stated  that  a  ^'relative"  had  pur- 
chased a  part  of  the  land.  This  was  on  November  5.  He  did  not  have 
the  honesty  to  state  on  that  day,  when  refusing  to  recuse  himself,  that 
the  so-called  ''relative''  was  his  wife.  An  honorable  judge  should 
have  instantly  stated  the  facts  to  all  the  counsel  in  the  case.  Judge 
Swayne  contends  that  he  did  not  object  to  being  sued  by  these  attor- 
neys, for  they  had  a  right  to  sue  him.  Still,  the  charge  against  the 
attorneys  as  drawn  by  Mr.  Blount  was  solely  for  the  Fact  that  they 
had  brought  suit  against  Jud^e  Swayne.  Here  is  the  gravamen  of 
the  charges  against  Belden  and  Davis: 

To  show  cause  before  this  court  at  a  day  and  hour  to  be  fixed  by  the  court  why  they 
shall  not  be  punished  for  contempt  of  the  court,  in  causing  and  procuring  as  attomevs 
of  the  circuit  court  of  Escambia  County,  Fla.,  a  summons  in  ejectment,  wheran 
Florida  McGuire  is  plaintiff  and  the  Hon.  Charles  Swayne  is  defendant,  to  be  issued 
from  said  court  and  served  upon  the  judge  of  this  court,  to  recover  the  poBBesEdon  of 
block  91  in  the  Chevaux  trac*t,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved 
in  controversy  in  ejectment  then  depending  in  this  court  in  a  case  wherein  the  siid 
Florida  McGuire  was  plaintiff  and  The  Pensacola  City  Co.  et  al.  were  defendante. 

Belden,  Davis,  and  Paquet  had  the  right  to  believe  that  there 
was  some  transaction  going  on  between  the  real  estate  firm  of  T.  C. 
Watson  &  Co.  It  can  not  be  denied  that  suit  was  then  pending, 
or  that  judgment  had  already  been  rendered  in  favor  of  T.  C.  Watson 
&  Co.  against  C.  H.  Edgar  to  recover  commissions  for  the  sale  of  the 
land  to  Judge  Swayne  or  his  wife  prior  to  November  5, 1 901 .  Whether 
this  suit  had  been  brought  to  juagment  or  not  is  immaterial. 

J.  C.  Keyser  testified,  in  giving  his  estimate  of  the  value  of  the 
land  and  in  response  to  other  interrogatories,  that  **I  gained  from 
the  fact  that  there  is  a  judgment  in  Judge  McCullough's  court  for 
commissions  of  $70 — 5  per  cent  on  $1,400 — and  $8  abstract  fee 
against  Charles  H.  Edgar  and  in  favor  of  Watson  &  Co.,  lot  No. 
91,  to  Mrs.  Lydia  C.  Swayne/'  He  further  testified  that  the  value 
of  the  land  was  about  twice  $1,400.  Belden  and  Paquet  knew  of 
this  suit  or  judgment.  It  was  freely  rumored  in  Pensacola  thai 
Judge  Swayne  had  bought  lot  91,  a  part  of  the  land  in  controversy 
before  him  in  the  McGuire  case,  Mr.  Belden  testified.  His  testimonV 
is  as  follows : 

The  Florida  McGuire  case  against  Blount  et  al.  was  instituted  early  in  the  year, 
but  was  not  ready  for  trial  at  the  spring  term.  During  the  summer  of  1902  the  rumor 
was  general  through  the  town  that  Judge  Swayne  had  purchased  lot  91  of  the  De 
Rivas  tract,  which  was  in  litigation  before  him  as  judge  of  tlie  circuit  court  hwe. 
The  rumors  were  so  definite  and  of  such  form  as  to  leave  no  doubt  in  the  miiMl9  of 
counsel  of  the  purchase.  So,  the  19th  day  of  October,  Judse  Paquet  and  myself 
addressed  a  letter  to  Judge  Swayne  requesting  him  to  recuse  himself,  for  the  reasoii 
I  have  just  stated,  bein^  a  party  at  interest;  to  recuse  himself  and  notify  Judge  Ptodee, 
so  he  could  assign  a  dismterested  judge  at  the  November  term.  He  never  replied  X» 
the  letter  at  all,  and,  so  far  as  I  know,  never  informed  Judge  Pardee,  the  circuit  judg^e, 
of  the  circumstances  surrounding  himself  and  the  case.  The  November  term  I  w 
sick — had  an  attack  of  facial  paralysiB — but  our  clients  telegraphed  me  to  come  over, 
though  I  could  not  appear  before  tne  court. 

Later,  on  the  9th  or  11th,  he  replied  to  our  communication,  in  which  he  declinrti 
to  recuse  himself,  and  went  on  to  state  he  had  not  ptuchased  the  land;  that  a  reJatiie 
of  his  had  purchased  the  block  of  ground  in  question,  and  that  he  had  sot  hold  id  the 
deed  and  returned  the  deed  to  the  vender  of  the  deed.  The  vender  of  the  deed  vai 
C.  H.  Edgar,  a  party  defendant  in  the  suit  in  question,  and  he  being  a  party  defend- 
ant, made  Judge  Swayne  a  party  defendant  through  him,  as  we  supposed.  He  9Uted 
that  the  deed  had  been  sent  on  to  this  relative  at  Guyencourt,  and  he  returned  it, 
as  he  had  no  interest  whatever.  The  following  day,  without  any  refierence  to  the 
case  whatever,  the  judge  called  up  this,  and  in  nis  statement  he  said:  "The  relative 
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I  referred  to  yesterday,  or  the  day  before,  is  my  wife.'*    He  went  on  to  say  that  his 
wife  had  paid  for  it  from  funds  from  the  estate  of  her  father  in  Delaware.    *    *    * 

It  was  so  positive  that  she  had  purchased  it,  and  we  also  learned  that  a  suit  had 
been  brought  by  Watson  &  Co.  against  Edgar  for  commissions  due  them  by  Edgar; 
the  records  will  show  it.  Now,  upon  that  we  brought  suit  a^inst  Judge  Charles 
Swayne-  the  first  thing  we  did  in  the  morning,  before  any  busmess  was  transacted, 
iraa  to  discontinue  the  suit.  In  the  meantime  Judge  Paquet  had  prepared  the  plead- 
ings to  eject  him  from  that  property. 

Mr.  Speaker,  why  did  Judge  Swayne  return  the  deed  sent  to  him 
by  Watson  &  Co.  ?  Was  it  because  the  land  was  in  litigation  in 
his  court?  Or  was  it  because  it  was  a  quitclaim  and  not  a  war- 
ranty deed?  Watson,  the  senior  member  of  the  firm  selling  him 
the  land,  states  positively  ^^the  negotiations  were  not  completed 
because  Judge  Swayne  objected  to  taking  any  but  a  warranty  deed. 
That  was  what  he  bargained  for."  **The  negotiations  were  broken 
dSF  because  Judge  Swayne  objected  to  taking  anything  but  a  war- 
ranty deed.  The  deed  was  returned  to  a  party  in  New  York." 
Never  prior  to  November  11,  1901,  did  eitner  Judge  Swayne  or 
any  member  of  the  firm  of  Watson  &  Co.  testify  that  he  returned 
the  deed  because  the  land  was  in  litigation.  He  planted  his  refusal 
to  take  this  deed  exclusively  on  the  ground  that  it  was  a  quitclaim, 
Etnd  never  hinted  that  he  returned  it  because  the  land  was  in  litiga- 
tion. He  contended  that  he  had  bargained  for  a  warranty  deed, 
emd  nothing  else  would  suit  him.  He  cared  nothing  for  the  litiga- 
tion before  him  and  said  nothing  about  it.  Therefore  it  is  plain 
that  the  suit  for  commissions  against  Edgar  was  pending,  or  that 
judgment  had  already  been  rendered,  on  the  ground  that  the  sale 
dad  been  made  to  Judge  Swayne  when  Belden  and  Paquet  requested 
hiim  to  retire  from  the  case  in  his  court  where  the  land  was  in 
litigation. 

Mr.  Belden  says,  in  testifying:  ^^  They  went  to  the  real  estate  agents, 
euid  the  real  estate  agents  told  them  that  this  transaction  had  been 
made,  and  that  a  suit  was  pending  for  their  commissions  for  selling 
the  land  from  Edgar  to  Swayne."  There  is  not  the  slightest  proof 
that  Davis  was  then  professionally  connected  in  any  wav  with  the 
jase  in  the  Federal  court,  or  ever  was  until  the  11th  day  of  November, 
1901,  when  he  went  into  court  and  dismissed  the  McGuire  case  as  a 
matter  of  professional  courtesy  to  Belden  and  Paquet.  Judge 
Swayne  said  he  did  not  object  to  these  gentlemen  suing  him,  yet  if 
they  had  questioned  his  word  after  he  said  he  was  not  interested  in 
it  1  undertake  to  say  that  he  would  have  consigned  them  to  prison 
just  the  same.  He  was  inflamed  solely  because  they  justly  charged 
that  he  was  interested  in  the  land.  He  did  not  propose  to  submit  to 
being  questioned,  either  directly  or  indirectly,  by  these  attorneys, 
idthougn  it  was  plain  that  he  was  in  the  midst  of  a  transaction  for  a 
part  of  the  litigated  land.  I  undertake  to  say  that  if  they  had  offered 
fco  prove,  as  they  could  have  done,  that  he  was  interested  in  the  land, 
be  would  have  spumed  their  offer  and  adjudged  them  guilty  of  con- 
tempt just  the  same.  No  matter  how  plain  the  facts  might  have 
been,  if  they  had  hinted  or  charged  in  any  way  that  he  was  interested 
in  the  land,  he  would  have  adjudged  them  guilty  of  contempt.  He 
stated  several  times  that  he  did  not  object  to  being  sued,  yet  the 
whole  gravamen  of  the  contempt  charge  is  that  these  attorneys  did 
sue  him. 
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Some  things  are  not  denied.  Briefly  to  summarize,  blank  mort- 
gages and  blank  notes  were  forwarded  to  Judge  Swayne  at  Guyen- 
court,  Del.,  for  him  and  his  wife  to  execute.  Some  of  the  testimony 
shows  that  the  price  he  was  to  pay  for  the  land  was  but  half  its  value. 
That  fact  was  known  and  believed  by  many  people  in  Pensacola. 
It  was  notorious  that  there  was  a  suit  pending  for  conunissions,  for 
the  reason  that  the  judge  or  his  wife  had  already  bought  the  land. 
Judge  Swayne  admitted  from  the  bench  that  a  "relative"  of  his  had 
negotiated  for  the  land,  not  disclosing,  as  judicial  honor  would  require, 
that  the  "relative''  was  his  wife.  There  is  testimony  in  these  pro- 
ceedings from  his  lips  that  his  "wife  had  some  money  which  she 
inherited  from  her  father's  estate,"  and,  further,  that  "she  had  paid 
for  this  land  with  her  money."  With  these  facts  well  known,  the  air 
being  full  of  rumors,  when  the  attorneys  undertook  to  question  the 

Judge  about  it,  he  perched  himself  upon  the  bench  and  said  that  he 
lad  explained  and  would  not  permit  the  attorneys  to  proceed  further 
toward  recusing  him. 

Mr.  Speaker,  I  say  they  had  the  right  to  question  his  jurisdiction 
to  try  tnis  cause.  They  had  the  right  to  sue  him  in  the  Stat<e  court, 
and  they  had  the  right  to  beUeve  that  he  was  interested  in  the  land. 
These  attorneys  would  have  done  violence  to  their  clients  if  they  had 
not  undertaken  to  oust  him  from  jurisdiction  in  this  cause.  They 
should  have  charged,  as  they  did  chaise,  that  he  was  guilty  of  pur- 
chasing the  land  for  himself  or  his  wife  while  it  was  in  litigation  in 
his  court.  No  matter  what  his  alleged  dignity  led  him  to  say,  the 
facts  show  that  deeds  and  mortgages  were  passing  back  and  forth 
between  him  and  real  estate  agents  of  Pensacola  in  reference  to  this 
land. 

Mr.  GoLDFOGLE.  Mr.  Speaker,  I  should  like  to  get  my  idea  clear 
about  the  act  of  Judge  Swayne  in  committing  Belden  and  Davis  for 
contempt.  Did  the  commitment,  as  made  oy  Judge  Swayne,  set 
forth  the  act  alleged  to  be  a  contempt  of  his  court  ? 

Mr.  Henry  of  Texas.  The  commitment  did  not.  The  commitment 
simply  stated  that  they  were  guilty  of  a  substantial  contempt  of  his 
court.  * 

Mr.  GoLDFOGLE.  Is  that  all  ? 

Mr.  Henry  of  Texas.  Yes;  that  they  were  guilty  of  a  substantial 
contempt. 

Mr.  GoLDPOGLE.  Are  the  papers  in  evidence  upon  which  the  con- 
tempt proceedings  were  predicated  ? 

Mr.  Henry  of  Texas.  Yes;  and  I  am  going  to  read  from  them. 

Mr.  GoLDFOGLE.  What  I  would  like  to  know  is  this:  Whether  the 
papers  clearly  indicate  that  the  reason,  or  rather  that  the  motive. 
that  actuated  Judge  Swayne  was  the  commencement  of  a  suit  against 
him  for  ejectment  ? 

Mr.  Henry  of  Texas.  Yes;  I  am  going  to  take  that  up  right  now. 

Mr.  GoLDFOGLE.  Or  does  it  show  any  other  act  on  the  part,  of 
Belden  and  Davis  which  might  be  construed  into  a  contempt  or  court  ? 

Mr.  Henry  of  Texas.  Now,  I  haven't  a  great  deal  of  time,  but  will 
answer  the  gentleman's  question.  This  Ls  the  charge  against  the 
attorneys — not  the  manner  in  which  they  brought  the  suit: 

To  phow  cause  why  they  should  not  be  punished  for  contempt  of  the  court  in  can:?' 
ing  and  procuring  as  attorneys  of  the  circruit  court  of  Escambia  County,  Fla..  a  sum- 
mons in  ejectment  wherein  Florida  McGuire  is  plaintiff  and  the  Hon.  Charles  S    ayije 
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is  defendant  to  be  issued  from  said  court  and  served  upon  the  judge  of  this  court 
to  recover  the  possession  of  block  91,  the  Chevaux  tract,  in  the  city  of  Pensacola, 
Fla.,  a  tract  of  land  involved  in  a  controversy  in  ejectment  then  pending  in  this 
court  in  a  case  wherein  the  said  Florida  McGuire  was  the  plaintiff  and  the  Fensacola 
City  Co.  and  others  were  defendants. 

That  was  the  ground,  that  he  had  been  sued  hy  these  attorneys, 
and  Davis  was  not  then  in  the  case.  He  was  not  in  Judge  Swayne's 
court,  was  not  connected  with  the  Utigation  in  the  remotest  degree 
in  his  court  until  November  11,  although  for  bringing  the  suit  in 
the  State  court  on  the  Saturday  preceding  November  11  he  is  charged 
with  contempt  and  imprisoned  and  fined  $100  There  has  been  some 
contention  tnat  these  gentlemen  did  not  purge  themselves  of  con- 
tempt. It  is  true  the  motion  of  Blount  was  not  sworn  to  and  the 
attorneys,  Belden  and  Davis,  who  were  acting  under  the  sanction 
of  their  official  oaths  as  officers  of  the  court,  did  not  swear  to  their 
answer  Judge  Swayne  regarded  the  motion  of  Blount  as  being  a 
sufficient  pleading,  and  he  treated  the  answer  of  Belden  and  Davis- 
as  being  a  sufficient  pleading  in  his  court  Their  answer  did  clearly 
purge  them  of  contempt.  As  I  have  mentioned  above,  Belden  was 
not  in  Judge  Swayne's  court  on  November  11  when  lie  made  his 
statement,  neither  was  Davis  Judge  Swayne  has  not  said  so,  and 
there  is  no  testimony  to  show  that  they  were  present.  This  allega- 
tion in  their  answer  purges  them  of  contempt : 

Second.  That  the  petition  to  recuse  referred  to  in  said  motion  they  had  nothing  to 
do  with  before  this  court,  nor  were  they  present  on  the  5th  day  of  November  when  sub- 
mitted, as  stated  in  said  motion,  nor  present  when  any  statement  made  by  the  judge 
concerning  his  connection  with  any  of  the  property,  except  the  statement  made 
by  said  judge  on  November  11,  after  court  convened  and  after  the  motion  to  dis- 
continue in  the  case  of  Florida  McGuire  v.  Pensacola  City  Co.  et  al.  was  made. 

Third.  To  the  second  paragraph  showeth:  As  above  stated,  they  heard  no  declara- 
tion made  by  the  judge  referred  to  in  said  paragraph. 

They  denied  the  facts  upon  which  the  contempt  charge  was  based. 
Thev  denied  in  this  answer  that  they  were  present  on  November  6, 
as  Blount  had  charged  against  them  Davis  was  not  an  attorney 
until  November  1 1  Still,  for  bringing  the  suit  on  Saturdav,  Novem- 
ber 9,  before  he  was  an  attorney  in  any  way  in  the  McGuire  case, 
he  was  adjudged  to  be  guilty  of  contempt  Can  anyone  contend 
that  this  judge  had  the  power  to  punish  him  when  he  was  not  acting 
as  an  oflRcer  of  the  court  until  two  days  after  tlie  suit  in  the  State 
court  was  brought  ?  So  it  is  clear  that  Judge  Swayne  transcended 
his  power;  that  he  was  vindictive  and  cruel.  Because,  forsooth, 
these  attorneys  believed  and  charged  that  he  was  interested  in  this 
land  they  were  made  the  objects  of  his  judicial  wrath  and  vengeance. 

The  specification  in  the  O'Neal  case  is  as  follows: 

Art.  12.  The  paid  Charles  Swayne,  having  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida, 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  the  duties  of  hia 
office  of  judge  heretofore,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  at  Pensa- 
cola, in  the  countv  of  Escambia,  in  the  State  of  P'lorida,  did  unlawfully  and  know- 
ingly adjudge  guilty  of  contempt,  and  did  commit  to  prison  for  the  period  of  sixty 
days,  one  w.  C.  O'Neal,  for  an  alleged  contempt  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida.  Wherefore  the  said  Charles  Swayne, 
judge,  as  aforesaid,  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Gentlemen  on  the  other  side  of  this  House  have  contended  that 
Judge  Pardee  held  that  Judge  Swayne  was  acting  in  accordance 
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with  the  law  in  imprisoning  O'Neal.  Judge  Pardee  made  no  such 
ruling.  The  circuit  court  of  appeals  simply  decided  that  Judge 
Swayne  had  jurisdiction  in  contempt  cases  before  his  court,  and 
that  courts  had  no  right  to  review  his  action  by  appeal  on  habeas 
corpus  proceedings  In  the  Supreme  Court  of  the  United  States 
O'lNeaVs  writ  of  error  was  dismissed  on  the  ground  that  a  writ  of 
error  was  not  the  proper  remedy  for  carrying  a  contempt  proceeding 
to  the  Supreme  Court  for  review  In  fact,  there  is  no  remedy  under 
the  law  to  review  such  tyrannical  actions  of  a  judge  as  in  the  Belden 
and  Davis  and  O'Neal  cases.  The  power  to  punish  in  such  cases 
is  T)eculiarl}r  within  the  jurisdiction  of  the  Federal  district  judge, 
and  his  action  can  not  be  reviewed  on  habeas  corpus  before  the 
appellate  court  by  writ  of  error  or  otherwise.  The  circuit  court  of 
appeals  clearly  decided  this  point  in  the  O'Neal  case.  The  Supr3me 
CTourt  adjudicated  it  and  dismissed  the  writ  of  error  brought  before 
them  by  O'Neal  in  his  case  pending  in  that  court.*  Following  is  a 
part  of  the  language  of  the  judgment  dismissing  the  case: 

And  on  the  motion  to  dismiss,  which  was  argued  by  counsel^  in  consideration  whereof 
it  is  now  here  ordered  and  adjudged  by  this  court  that  the  wnt  of  error  in  this  cause  be, 
and  the  same  is  hereby,  dismissed  for  the  want  of  jurisdiction. 

June  1,  1903. 

The  O'Neal  case  is  substantially  this:  A.  Greenhut  had  been  ap- 

Eointed  trustee  in  bankruptcy  for  one  Scarritt  Moreno.  Greenhut 
ad  brought  an  action  in  the  county  court  of  Escambia  County, 
Fla.,  for  tne  purpose  of  having  certain  land,  which  was  in  the  name 
of  Moreno's  wife,  brought  into  the  bankruptcy  estate  to  relieve  the 
land  of  a  mortgage  for  $13,000,  which  appeared  to  be  a  lien  given  the 
National  Bank  of  Pensacola,  and  by  it  assigned.  Greenhut  was  a 
director  in  the  bank  of  which  O'Neal  was  president;  he  was  also  an 
indorser  on  Moreno's  paper  in  the  bank  for  $1,500.  O'Neal  was 
charged  with  contempt  of  Judge  Swayne's  court  for  having  a  diffi- 
culty with  Greenhut,  the  trustee  in  bankruptcy,  in  which  difficulty 
Greenhut  was  cut  with  a  knife  in  several  places  by  O'Neal.  For 
engaging  in  this  aJray  with  Greenhut  Judge  Swayne  contends  that 
O'Neal  was  guiJty  of  contempt  of  his  court  in  assaulting  the  trustee 
in  bankruptcy.  O'Neal  contends  that  the  facts  are  as  follows,  and 
the  testimony  tends  strongly  to  corroborate  his  contention: 

That  the  said  Greenhut  had  been  from  the  organization  of  the  American  National 
Bank,  of  Pensacola,  in  October,  1900,  a  stockholder  and  director  thereof;  that  while  he 
was  such  stockholder  and  director  the  said  bank  received  from  the  said  Scarritt  Moreno 
a  certain  mortgage  for  the  sum  of  $13,000  to  secure  certain  indebtedness  due  or  to  be- 
come due  by  the  said  \foreno  to  the  said  bank;  that  the  said  transaction  was  an  honest 
and  bona  fide  transaction,  and  that  the  said  Scarritt  Moreno  was  and  became  indebted 
to  the  said  bank  in  a  large  sum  of  money  secured  by  the  said  mortgage;  that  the  said 
Greenhut  was  cognizant  of  the  whole  of  said  transaction  and  knew  oi  its  bona  fides  and 
honesty,  as  he  did  of  the  subsequent  bona  fide  transfer  thereof  to  Alex  McGowan,  N.  J. 
Foshee,  and  IT.  I..  Co\dngton  for  a  large  consideration  paid  by  them  to  the  said  bank, 
and  that  the  bill  filed  by  the  said  Greenhut  as  trustee  as  aforesaid  was  filed  to  declare 
the  said  mortgage  and  transfer  null  and  void,  although  the  said  Greenhut  knew  them 
to  have  been  entirely  honest,  straight,  and  valid  transactions. 

That  on  the  morning  of  the  20th  of  October,  1902,  respondent  was  proceeding  from 
his  residence  to  his  office  in  the  said  bank,  in  the  direct  and  usual  path  pursued  by  him. 
and  he  saw  the  said  Greenhut  standing  at  the  door  of  his  said  store  office  upon  the  said 

gath  of  respondent,  and  it  suddenly  occurred  to  respondent  to  reproach  the  said  Green- 
ut  with  having  brought  the  suit  mentioned  in  his  affidavit  against  the  said  bank  when 
he,  the  said  Greenhut,  knew,  as  aforesaid,  that  there  was  no  foundation  therefor;  and 
thereupon  the  re^q^ondent  .stated  to  the  said  Groeihut  that  he  wi?hed  to  speak  tD  him 
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as  soon  as  he  was  at  liberty,  he  then  being  engaged  in  a  conversation  with  one  A. 
Liachkoff. 

The  said  Greenhut  answered  that  reiyondent  could  speak  to  him  then,  and  both  he 
and  respondent  stepped  to  the  rear  of  the  said  Greenhut's  office,  when  the  respondent 
reproacned  the  said  Greenhut  with  his  attitude  toward  the  bank  of  which  he  had  been  a 
stockholder  and  director,  both  in  his  refusal  to  pay  the  negotiable  paper  hereinbefore 
mentioned  and  in  the  bringing  of  an  unfounded  suit  against  it.  The  conversation, 
however,  concerning  chiefly  the  bringing  of  said  suit  agamst  the  said  bank,  hot  words 
passed  between  the  said  respondent  and  said  Greenhut,  during  which  the  said  Green- 
hut said  that  he  would  *'do  respondent  up,  '*  to  which  respondent  answered  that  he 
did  not  come  to  have  a  disturbance  and  would  not  fight  in  his  office  except  in  self- 
defense,  but  that  if  he  had  to  fight  he  would  do  so  if  the  said  Greenhut  would  come  out 
upon  the  street. 

When  the  respondent  turned  to  leave  the  office  and  when  he  had  nearly  reached  the 
door,  he  turned  and  said  to  the  said  Greenhut,  "Well,  you  know  you  lied  about  the 
Moreno  acceptance,  for  you  said  that  you  would  pay  it, "  the  Moreno  acceptance  being 
the  negotiable  paper  hereinbefore  mentioned.  As  respondent  turned,  saj^ing  this,  he 
noticed  that  the  said  Greenhut  was  following  him,  and  as  he  said  it,  the  said  Greenhut 
(who  was  short,  stout,  heavily  built,  and  apparently  much  more  muscular  than  re- 
spondent) struck  the  respondent  (who  is  thin  and  feeble)  and  forced  him  against  the 
raiiine  in  the  said  office,  The  respondent  shoved  the  said  Greenhut  a  little  away  from 
him,  but  he,  the  said  Greenhut,  instantly  recovered  and  rushed  at  respondent  with 
his  arm  uplifted  to  strike,  when  respondent  drew  from  his  pocket  a  small  pocket  knife, 
and  opened  it  in  order  to  protect  himself,  and  upon  said  (jreenhut  rushing  upon  him, 
cut  him  therewith,  while  the  said  Greenhut  was  still  following  and  endeavoring  to 
strike  him. 

Such  is  substantially  the  statement  of  this  contempt  case.  O'Neals 
assault  was  alleged  to  have  been  for  the  purpose  of  intimidating 
Greenhut  in  the  exercise  of  his  duties  as  trustee  and  for  the  purpose 
of  hindering  him  in  doing  his  duty.  The  assault  was  committed  a 
block  and  a  half  awav  from  the  Federal  courthouse ;  court  was  not  in 
session  and  the  judge  was  absent  from  the  district.  There  is  no  law 
of  the  United  States  by  which  O'Neal  could  be  held  guilty  of  com- 
mitting a  contempt  of  court  under  such  circumstances.  His  act  was 
not  in  the  presence  of  the  court  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice.  O'Neal  was  not  an  officer  of  the  court  and 
was  not  guilty  of  disobedience  or  resistance  as  an  oiiicer  of  the  court. 
He  was  not  resisting  or  disobeying  any  mandate,  order,  or  decree  of 
Judge  Swayne's  court,  and  Greeimut  was  not  undertaking  to  carry 
out  any  mandate,  order,  or  decree  of  the  court  when  the  difficulty 
occurred.  There  was  not  the  slightest  evidence  that  the  difiiculty 
occurred  because  Greenhut  was  trustee.  It  was  simply  a  personal 
matter  brought  on  between  O'Neal  and  Greenhut,  which  perhaps  was 
induced  indirectly  by  the  officeial  actions  of  Greenhut,  out  not  be- 
cause he  was  a  trustee  or  for  the  purpose  of  hindering  him  in  his 
official  duties  as  such  trustee.  Alter  the  impeachment  of  Judge 
Peck  had  failed,  and  he  had  so  flagrantly  violated  his  power  as  a 
Federal  judge,  the  contempt  statutes  of  1831  were  passed.  They 
read  as  follows: 

1 .  That  the  power  of  the  several  courts  of  the  I'nited  States  to  issue  attachments 
and  to  inflict  summary  punishments  for  contempts  of  court  shall  not  be  amstrued  to 
extend  to  any  cases  except  the  misbehavior  of  anv  person  or  persons  in  the  presence  of 
the  said  courts,  or  so  near  thereto)  as  to  obstruct  the  administration  of  justice,  the  mis- 
behavior of  any  of  the  officers  of  the  said  courts  in  their  official  transactions  and  the 
dis'>bedience  or  resistence  by  any  officer  of  the  said  courts,  party,  juror,  witness,  or  any 
other  person  or  persons,  to  any  lawful  writ,  i)roces8.  order,  rule,  decree,  or  command  of 
the  said  courts. 

2.  That  if  any  person  or  persons  shall  corruptly,  or  bv  threats  or  force,  endeavor  to 
influence,  intimidate,  or  impede  any  juror,  witness,  or  officer  in  any  court  of  the  llnited 
J^tates  in  the  discharge  of  his  duty,  or  shall  corruptly,  or  by  threats  or  force,  o])8truct  or 
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impede,  or  endeavor  U)  obstruct  or  impede,  the  due  adminifitration  of  justice  thereis, 
every  person  or  persms  so  offending  snail  be  liable  to  prosecution  therefor  by  indict- 
ment, and  shall,  on  conviction  thereof,  be  punished  by  fine  not  exceeding:  $500.  or  by 
imprisonment  not  exceeding  three  months,  or  both,  according  to  the  nature  and 
aggravation  of  the  offense. 

This  statute  sets  the  exact  hmits  of  the  power  of  Federal  judges  to 
punish  for  contempts.  Judge  Swayne  should  have  known  the  pro- 
visions of  this  act.  He  was  quick  to  see,  after  consulting  the  statutes, 
as  he  contends,  that  Belden  and  Davis  were  guilt}'^  of  '*  misbehavior  in 
their  official  transactions''  as  officers  of  his  court  under  the  act  of 
1831.  His  eagle  eye  instantly  ascertained  that  the  act  gave  him  the 
power  to  punish  for  "misbehavior  as  oificers  of  his  court,"  but  in  the 
next  breath,  in  a  childlike  and  bland  contention,  he  savs  that  he  was 
ignorant  of  the  fact  that  the  statutes  on  contempts  prohibited  him 
from  punishing  for  contempt  by  l>oth  fine  and  imprisonment,  although 
the  two  classes  of  the  act  were  within  the  range  of  the  same  glance  of 
the  eye  that  made  the  discovery  giving  him  jurisdiction,  lie  read 
one  part  of  the  statute  that  gave  him  power  to  punish  for  contempt 
and  omitted  to  read  the  other  part  within  his  vision  which  limited 
his  jurisdiction.  WTien  the  statute  of  1831  was  enacted  there  was  no 
provision  inserted  in  it  that  gave  Judge  Swayne  power  to  punish, 
summarily,  O'Neal  for  assaulting  an  oflicer  of  his  court.  Under 
section  2  of  that  act  he  might  have  been  punished  for  endeavoring 
by  threats  or  force,  to  influence,  intimidate,  or  impede  an  officer  m 
tfie  court  in  the  discharge  of  his  duty.  But  the  punishment  should 
be  "by  indictment"  under  the  verv  terms  of  that  section  of  the  law. 

O'lVeal  was  entitled  to  a  trial  by  jury.  He  was  entitled  not  to  be 
put  twice  in  jeopardy  of  life  and  limb.  Judge  Swayne  had  no  power 
to  compel  him  to  testify  against  himself  in  this  and  foreign  matters 
and  offenses,  as  he  did  when  he  was  on  the  stand  stating  the  details  of 
the  difficulty.  Judge  Swayne  tried  him  summarily  in  a  contempt 
proceeding  as  if  he  were  trying  the  case  of  an  assault  to  murder. 
This  statute  clearly  divested  him  of  jurisdiction,  and  this  he  must 
have  well  known.  It  pointed  out  to  him  the  method  by  which  O'Neal 
could  have  been  punished,  and  in  the  language  announcing  his  sen- 
tence of  punishment  he  quotes  the  section  oi  the  act  of  1831,  pro- 
viding that  because  by  threats  or  force  O'Neal  was  endeavoring  to 
intimidate  Greenhut,  his  trustee,  in  the  discharge  of  his  duty  he  would 
punish  him  for  contempt.  In  reading  this  statute  he  sHould  have 
seen  that  it  directed  him  to  proceed  by  indictment  in  such  cases, 
and  stripped  him  of  the  power  to  summarily  punish  this  man  for  an 
act  committed  far  away  from  his  court  room. 

In  the  case  of  Savin  (131  U.  S.)  Mr.  Justice  Harlan  said: 

It  is  contended  that  the  substance  of  the  change  against  the  appellant  is  that  he 
endeavored,  by  forbidden  means,  to  influence  or  "impede"  a  witness  in  the  district 
court  from  testifying  in  a  cause  pending  therein,  and  t^  obstruct  or  impede  the  due 
administration  of  justice,  whicli  offense  is  embraced  by  paragraph  5399,  and,  it  is 
argued,  is  punishable  only  bv  indictment.  Undoubtedly  the  offense  chanred  is 
em)>raced  by  that  section,  ancf  is  punishable  by  indictment.  But  the  statute  does 
not  make  that  mode  exclusive  if  the  offense  be  committed  under  such  circuuistAncFS 
as  to  bring  it  within  the  power  of  the  court  under  paragraph  725;  when,  for  instance, 
the  offender  is  guilty  of  misbehavior  in  its  j)resence  or  "misbehavior  so  near  thereto  as 
to  obstruct  the  administration  of  justice. 

O'Neal  was  entitled  to  all  the  constitutional  privileges  of  a  man 
charged  with  an  assault  with  intent  to  murder,  in  this  proceedings 
yet  Judge  Swayne  took  all  lliese  privileges  from  him. 
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O'Neal  was  prosecuted  in  the  State  courts  for  this  offense,  yet 
Judge  Swayne  put  him  in  jeopardy  a  second  time,  in  violation  of 
the  Constitution  of  the  Unitea  States.  No  upright  man  can  read 
the  testimony  of  the  proceedings  of  Judge  Swayne  in  the  O'Neal  case 
aod  say  that  he  acted  as  a  just  judge.  The  wonder  is  that  some 
outraged  citizen,  pursued  by  his  vengeance,  did  not  drag  this  judicial 
autocrat  from  his  high  place,  as  Virginius  dragged  Appius  from  the 
throne  he  had  disgraced.  His  victims  suffered  long  and  patiently; 
they  permitted  him  to  violate  the  Constitution  ana  statutes  of  the 
United  States  and  to  trample  upon  their  most  sacred  privileges 
secured  by  law.  He  took  from  them  the  right  of  trial  by  jury, 
imprisoned  Uiem  for  contempt  when  no  contempt  had  been  com- 
mitted. We  should  shut  our  eyes  to  partisan  politics  and  arraign 
this  man  for  all  his  acts  of  tyranny  and  violations  of  law.  In  the 
name  of  the  Constitution  and  statutes  of  this  country,  whose  provi- 
sions he  has  violated  and  disgraced  on  many  occasions,  he  should  be 
sent  before  the  American  Senate. 

In  the  name  of  the  Federal  judiciary,  whose  purity  he  has  tarnished 
and  whose  ermine  he  has  stained,  he  should  oe  impeached  for  hieh 
crimes  and  misdemeanors — not  on  one  charge  alone,  because  all  tne 
specifications  conspire  to  show  the  tyranny,  corruption,  and  true 
cnaracter  of  this  judicial  monster.  A  reading  of  the  record  discloses 
that  from  the  moment  he  came  upon  the  bench  in  the  court  room  his 
restless  eye  looked  around  for  some  one  to  mark  as  the  victim  of  his 
wrath  and  vengeance.  There  seemed  to  be  no  goodness  in  his  heart. 
He  was  in  pursuit  of  some  one  over  whom  to  exercise  his  powers  aa 
judge.  He  sent  some  of  the  best  citizens  of  Florida  to  the  bogs  and 
fens  of  that  State.  Young  Hoskins  destroyed  his  life  with  his  own 
hand  rather  than  face  this  man  upon  the  bench.  O'Neal,  pursued 
and  hounded  for  months  by  liim,  has  gone  to  his  reward  in  another 
existence.  There  are  also  many  other  citizens  of  the  State  of  Florida 
who  are  trembling  and  dreadiag  his  power.  Not  since  the  days  of 
Peck  has  a  judge  so  abused  his  high  prerogatives. 

The  power  ota  Federal  judge  is  great;  but  give  to  him  life  tenure 
of  office  and  add  to  it  the  dogma,  "The  king  can  do  no  wrong,"  and 
in  a  brief  period  it  makes  tyrants  of  most  men. 

This  judge  has  not  hesitated  to  shut  his  eyes  to  plain  constitutional 
provisions.  He  has  denied  the  sacred  right  of  trial  by  jury.  To 
scandalize  a  public  functionary  under  the  old  sedition  laws  was  an 
o.Tense,  but  the  defendant  had  the  poor  privilege  of  provmg  the 
truth  of  his  charge  and  the  right  of  trial  by  jurj^  under  the  terms  of 
the  law.  This  law  against  the  freedom  of  speech  and  the  press 
became  odious  with  the  people,  and  not  a  vestige  of  it  remains.  But 
in  this  modem  day  to  speak  against  tliis  petty  judge,  whether  false 
or  true,  brings  down  his  wrath  and  he  refuses  to  hear  the  truth  as  a 
jiGstification  against  him,  holds  at  naught  the  sacred  constitutional 
right  of  trial  by  jury,  and  summarily  consigns  to  prison  citizens  who 
dare  assert  in  his  court  a  statutory  and  constitutional  privilege.  Oli, 
for  the  spirit  of  the  people  who  blotted  out  the  ancient  sedition  laws 
of  the  early  days  of  the  Republic.  In  the  ages  past  when  one  of  the 
wise  men  of  antiquity  was  Questioned  as  to  the  oest  possible  form  of 
government,  he  replied:  ''That  in  which  an  injury  done  to  the 
humblest  citizen  is  regarded  as  an  injury  done  to  the  whole  commu- 
nity.'' This  spirit  taught  by  the  ancients  can  alone  preserve  our  free 
institutions  and  stay  the  tyrant's  hand.     [Prolonged  applause.] 
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said  act  did  not  reside  in  his  said  difitrict,  to  wit,  the  northem  district  of  Florida,  fron 
the  23d  day  of  July,  A.  D.  1894|  to  the  lat  day  of  January,  A.  D.  1903,  a  period  of  about 
nine  years. 

Wherefore,  the  ssdd  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knovingiy 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

As  is  well  remembered,  Judge  Swayne  lived  at  St.  Augustine,  Fla.^ 
when  the  lines  of  his  district  were  changed  in  the  year  1894,  and  he 
lived  outside  of  the  northern  district  of  Florida,  for  which  district 
he  had  been  appointed  to  act  as  judge,  until  very  recently,  when 
charges  against  him  originated.  Under  an  express  statute  rtcited 
in  these  specifications  it  oecame  his  duty  to  remove  into  his  district 
and  reside  therein  while  judge.  But,  mark  you,  he  did  not  wish  to 
remove  and  did  not  intend  to  remove,  and  he  did  not  remove  his 
residence  into  the  northern  district  of  Florida  until  within  the  last 
year,  since  impeachment  proceedings  were  inaugurated  against  Ixim. 
In  his  statement  before  tne  Judiciary  Committee  he  said:  "After  a 
consultation  with  my  friends  in  Jacksonville  and  vicinity  thev  urged 
me  not  to  move  mv  furniture  nor  my  family,  saying  that  the  next 
Congress  would  be  llepublican  and  the  district  would  be  placed  back 
in  its  usual  form."  This  solemn  admission  before  the  committee 
evidences  the  complete  intent  on  his  part  to  remain  out  of  the  northern 
district  of  Florida,  and  it  sheds  liglit  on  the  true  inwardness  of  his 
feelings  and  desires,  and  by  this  declaration  his  subsequent  acts  must 
be  construed. 

The  district  was  never  changed  by  Congress  after  1904,  as  he  and 
his  friends  believed  and  prophesied  would  be  the  case.  His  family 
never  removed  into  the  aistrict,  but  remained  in  the  State  of  Dela- 
ware. Permit  me  to  submit  here  the  evidence  of  witnesses  on  the 
question  of  residence.  It  proves  conclusively  that  the  intentiom 
and  acts  of  Judge  Swayne  were  a  violation  of  the  statute  quoted. 
Where  such  a  statute  has  been  violated  there  is  no  legal  excuse  that 
can  be  pleaded  by  the  judge.  He  is  guilty  of  .a  high  misdemeanor 
and  should  be  removed  from  office.  C.  H.  Laney,  an  attorney  in  the 
State  of  Florida,  testified  that  he  had  made  trips  to  Guyencourt,  Del.y 
and  that  he  found  out  while  there  that  Judge  Swayne  periodically 
visited  there  and  spent  almost  his  entire  summers  there.  He  swore 
that  Judge  Swayne  had  nominally  a  home  there,  a  furnished  house, 
and  that  he  has  a  j)lace  there  called  his  place,  at  which  he  stay^.  The 
place,  he  testifies,  is  at  Guyencourt,  Del.,  a  small  hamlet,  with  a  rail- 
road station  and  post  office,  about  8  miles  nortli  of  Wilmington. 

On  the  question  of  inconvenience  to  litigants,  Judge  W.  A.  Blount 
testified  that  'Mudge  Swayne's  absence  from  the  district  had  resulted 
in  inconvenience,  and  that  the  question  as  to  whether  it  had  resulted 
in  detriment  would  depend  upon  whether  matters  could  be  decided 
as  well  upon  written  as  upon  oral  argument,  and  whether  certain 
matters  ought  to  be  decidea  ex  parte  instead  of  inter  partes."  C.  M. 
Coston,  an  attorney  of  Florida,  swore  that  ''the  length  of  time  in 
each  year  which  Judge  Swayne  spent  in  the  district  consisted  of  the 
time  which  it  required  him  to  go  there,  h^d  his  term  of  court,  and  go 
away,  usually  from  two  to  five  weeks.''  ^ 

Judge  A.  C.  Blount,  jr.,  testified  that  he  had  learned  from  Judge 
Swayne  and  others  that  the  Judge  had  a  home  at  Guyencourt,  Dw. 
He  swore  that  he  and  Judge  Swayne  had  been  on  pretty  friendlr 
terms  and  that  he  sometimes  held  conversations  with  the  judge. 
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during  the  course  of  which  the  judge  had  spoken  of  his  place  at 
Guyencourt,  Del.,  his  horses,  etc. 

J.  C.  Keyser  testified  that  ''Judge  Swayne  was  never  in  Pensacola, 
Fla.,  except  during  terms  of  liis  court,  shortly  before  and  shortly 
after,  and  that  he  boarded  while  he  was  there.'* 

W.  H.  Northrup  testified  that  ''Judge  Swajrne  stopped  at  his  house 
during  the  time  he  was  holding  court  in  Pensacola  and  that  he  had 
heard  Judge  Swayne  speak  of  his  old  homestead  at  Guyencourt, 
Del.*'  He  also  testified  that  "he  had  heard  Judge  Swayne  say  that 
he  would  come  to  Florida,  but  he  had  never  heard  him  say  tnat  he 
intended  making  his  home  there. '* 

George  P.  Wentworth  testified  "that  Judge  Swayne  occupied  the 
Simmons  residence,  and  that  his  family  came  to  Florida  while  court 
was  being  held  and  then  went  back  to  his  place  at  Guyencourt, 
Del." 

J.  E.  Wolfe,  who  had  been  United  States  district  attorney  and 
assistant  United  States  district  attorney,  swore  that  "it  was  gen- 
erally understood  that  Judge  Swayne  had  a  home  in  Guyencourt, 
Del.,  where  he  resided  when  he  was  not  required  to  be  in  Florida 
at  terms  of  court,  and  that  when  court  adjourned  he  would  go 
away."  He  testified  that  "Judge  Swayne  rented  a  residence  for  a 
few  months,  and  that  he  boarded  for  some  time  with  Capt.  Northrup, 
in  Pensacola."  He  swore  that  "Judge  Swayne  would  usually  arrive 
a  day  or  two  before  court  met,  remain  until  the  business  of  the  court 
was  disposed  of,  and  go  away,"  and  that  "  the  Judge  usually  held  three 
terms  of  court  in  the  district  per  annum,  each  term  of  from  10  days  to 
2  weeks' duration." 

Judge  Swayne  testified  that  he  had  not  been  a  registered  voter 
in  14  years,  and  that  he  had  not  paid  Ms  poll  tax  in  Florida  or  quali- 
fied himself  to  vote.  Out  of  365  days  in  each  year  for  the  last  10  years 
he  has  spent  in  all  only  about  60  days  in  his  district  while  actually 
holding  court.  He  has  maintained  his  family  in  Delaware.  The  only 
evidence  tending  to  show  that  he  attempted  in  the  slightest  degree  to 
obtain  a  residence  in  the  northern  district  of  Florida  is  some  excuse 
offered  by  his  clerk,  Mr.  Marsh,  and  his  friend,  Capt.  Northrup, 
claiming  that  he  was  trying  to  secure  a  home  in  the  district  on  one  or 
two  occasions  for  the  purpose  of  bringing  his  fanyly  there.  Both  of 
these  witnesses  state  tnat  he  never  secured  the  home. 

More  than  10  years  ago  the  people  of  Florida,  through  their  legisla- 
ture, denounced  him  as  being  a  corrupt  judge  and  susceptible  to  cor- 
rupt influences.  Ho  has  never  forgiven  the  legislature  or  the  people 
of  that  State  for  their  action.  He  has  lorded  it  over  them  and  has 
been  determined  to  show  these  people  that  he  would  not  reside 
amongst  them  permanently  and  obey  the  mandatas  of  the  statute 
requiring  him  to  reside  in  his  district.  His  acts  have  been  the  very 
plainest  violation  of  the  statute,  and  on  all  occasions  he  has  mani- 
fested his  contempt  and  scorn  for  the  people  of  that  State. 
[  For  my  part,  I  nave  no  doubt  that  Judge  Swayne  never  intended  to 
remove  into  the  new  district  as  fixed  by  the  act  of  Congress  in  1894, 
»nd  the  evidence  will  convince  any  fair-minded  man  who  will  read 
it  that  he  has  never  actually  acquired  a  residence  there  until  the 
jFlorida  legislature  forced  him  to  do  so  by  beginning  these  proceedings. 
There  should  be  no  hesitancv  on  the  part  of  any  Member  oi  Congress  to 
remove  him  from  office  on  tKese  specifications.     The  day  of  reckoning 
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for  this  judge  has  come.  He  has  defied  the  people  and  their  laws  long 
enough.  For  my  part,  I  shall  not  shut  my  eyes  to  his  flagrant  viola- 
tion of  the  plain  statute,  but  when  the  hour  comes  shall  pronounce 
judgment  against  him  on  this  specification  and  send  him  to  the  high 
court  of  impeachment,  where  the  Senate  will  strip  the  judicial  ermine 
from  him  and  place  it  upon  worthy  shoulders  of  an  honorable  suc- 
cessor. 

The  next  points  claiming  my  attention  will  be  the  Davis  and 
Belden  and  O'Neal  contempt  cases.  Those  specifications  read  as 
follows : 

Abt.  8.  That  the  said  Charles  Swayne,  having  been  ai>pointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  whOe  in  the 
exercise  of  his  office  as  judg^e,  as  aforesaid,  to  wit,  while  performing  the  duties  of  % 

i'udge  of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  df 
<Iovember,  A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  inthe 
StAte  of  Florida,  did  maliciously  and  unlawfully  adjudge  guUty  of  a  contempt  of  court 
and  impose  a  fine  of  $100  upon  and  commit  to  prison  for  a  period  of  10  aays  E.  T. 
Davis,  an  attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  coon 
of  the  United  States. 

Wlierefore  the  said  Charles  Swavne.  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guifty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  9.  That  the  said  Charles  Swa\Tie  having  been  appointed,  confirmed,  and  dnly 
commissioned  as  judge  of  the  district  court  of  the  Uni;tea  States  in  and  for  the  northen 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  oi 
his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge  of  a  cir- 
cuit court  of  the  United  States  heretofore,  to  wit,  on  the  12th  day  of  NovemVer.  A.  D 
1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida,  did 
knowingly  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  impose  a  fine  of 
1100  upoii  and  commit  to  prison  for  a  period  of  10  davs  E.  T.  Davis,  an  attumeyand 
counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

Wlierefore  the  said  Charles  SwajTie,  ]udge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  hi^h  mis- 
demeanor in  office. 

Art.  10.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and  duly 
commissioned  as  judge  of  the  district  court  of  the  United  states  in  and  for  the  nonheni 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exerd* 
of  his  office  as  judge  as  aforesaid,  to  wit,  while  perfonning  the  duties  of  a  judse  of  i 
circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  of  Novembe". 
A.  D.  1901 ,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida, 
did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  imp»?ee  a 
fine  of  $100  upon  and  commit  to  prison  for  a  period  of  10  days  Simeon  Belden,  as 
attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the 
United  States. 

Wherefore,  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  bis 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judirial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  11 .  That  the  said  Charles  Swayne,  having  been  appointed,  cfmfirmed,  and  duly 
commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  nwtb« 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exerrl**'f 
his  office  as  judge  as  aforesaid,  to  wit.  while  performing  the  duties  of  a  circuit  juds** 
of  tbe  United  States  court  heretofore,  to  wit.  on  the  12th  day  of  November,  A.  I>.  IW, 
at  the  city  of  Pensacola.  in  the  county  of  Escambia,  in  the  State  of  Florida,  did  ko*«w- 
ingly  and  unlawfully  adjudge  guilty  of  contempt  of  court  and  impose  a  fine  of  $W 
upon  and  commit  to  prison  for  a  period  of  10  days  Simeon  Belden,  an  attorney  and 
counselor  at  law,  for  an  alleged  contemjit  of  the  circuit  court  of  the  X'nited  States. 

\\lierefore  the  said  Charles  Swayne.  judge  as  aforesaid,  misbehaved  hira«*lf  in  his 
office  as  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  hii^h  mis- 
demeanor in  office. 

The  points  involved  in  the  Davis  and  Belden  cases  are  substan- 
tially tnese:  On  the  15th  day  of  February,  1901,  a  suit  was  insti- 
tuted in  Judge  Swayne's  court,  in  the  northern  district  of  Florida,  by 


IMPEACHMBNT  OF   JUDGE  CHARLES  SWAYNB.         ,         547 

Florida  McGuire  and  others  against  The  Pensacola  City  Co.  through 
her  attorneys,  Simeon  Belden  and  Louis  Paquet.  The  case  was  not 
tried  at  the  spring  term  of  court. 

On  the  19tn  day  of  October,  1901,  Mr.  Belden  and  his  cocounsel, 
Mr.  Paquet,  presumably  from  the  city  of  New  Orieans,  addressed 
a  letter  to  Judge  Swayne,  at  Guyencourt,  Del.,  asking  the  judge 
to  recuse  himself  in  the  above-entitled  case  on  the  ground  of  his 
personal  interest  in  the  litigated  land.  To  this  letter  Judge  Swayne 
made  no  reply.  He  came  to  Pensacola  and  opened  his  court  on  the 
5th  day  of  November,  1901.  It  has  been  contended  on  the  other 
side  of  this  House  that  Judge  Swayne  announced  in  open  court  on 
November  5,  1901,  in  the  presence  of  the  attorneys,  Belden,  Davis, 
and  Paauet,  that  his  ** relative"  had  purchased  block  91  of  the  lana 
involved  in  this  suit,  and  that  he,  learning  of  the  litigation  pertaining 
to  block' 91,  had  returned  the  deed.  They  have  said  that  ne  made  a 
general  statement  in  the  presence  of  Davis  and  Belden  on  November 
5,  1901.  Judge  Swayne  has  not  said  anywhere,  nor  is  there  any 
legitimate  testimony  m  this  record,  that  such  a  statement  was  made 
by  him  in  the  presence  of  Belden  and  Davis  prior  to  November  11, 
1901,  after  Davis  had  dismissed  in  his  court  the  case  of  Florida 
McGuire  v.  The  Pensacola  City  Co.  Indeed,  on  November  5,  1901, 
Davia  had  not  been  engaged  or  employed  in  the  case.  Let  me  here 
submit  Judge  Swayne's  testimony  on  this  point,  and  the  only  state- 
ment touching  it  ever  made  by  him: 

On  November  5,  1901,  while  engjaged  in  the  trial  of  a  criminal  case,  counsel  for 
plaintiff  in  the  case  of  Florida  McGuire  came  into  court,  and  I  immediately  suspended 
proceedings  and  called  them  up  and  explained  to  them  the  situation  as  above  detailed, 
and  notified  them  that  their  letter  was  not  in  such  form  as  to  be  the  foundation  of  a 
formal  order,  but  that  I  would  not  recuse  myself  as  requested.  I  made  my  explana- 
tion clear  and  emphatic,  and  I  am  certain  tnat  they  could  not  mistake  or  misunder- 
stand the  statements  of  fact  that  I  then  made. 

He  only  states  that  '*  counsel  for  plaintilT  in  the  Florida  McGuire 
case  came  into' court,"  and  does  not  say  that  Belden  or  Davis  came 
into  court.  What  counsel  ?  It  could  only  have  been  Paquet,  of  New 
Orleans,  because  Davis  was  not  then  an  attorney  in  the  case,  and 
Belden  was  sick  with  facial  paralysis  in  his  hotel  at  Pensacola,  Fla., 
according  to  all  the  evidence.  Hence,  Davis  and  Belden  did  not 
hear  this  statement  when  he  made  it,  because  they  were  not  in  court, 
according  to  any  testimony  in  this  record.  There  is  no  legitimate 
testimony  anywhere  authorizing  the  inference  that  Davis  ever  was  in 
the  Florida  McGuire  case  until  the  morning  of  the  11th  day  of  Novem- 
ber, 1901,  when  he  was  counsel  only  by  courtesy  to  dismiss  the  case 
at  the  instance  of  Mr.  Paquet  and  Mr.  Belden.  Hence,  Judge 
Swayne's  o./ense  against  Davis  was  vastly  more  grievous  than  the 
one  against  Mr.  Belden,  although  it  was  enormous  against  that 
venerable  attorney. 

The  contempt  proceedings  were  instituted  on  the  11th  day  of 
November,  and  Davis  never  came  into  the  case  until  that  morning, 
although  it  is  undeniably  true  that  Judge  Swayne  was  sued  by  Davis 
and  others  on  Saturday  evening,  about  8  o^clock,  November  9,  imme- 
diately Dreceding  the  Monday  when  the  contempt  rule  w^as  entered. 
Before  Davis  ever  came  into  the  case  Belden  ana  Paquet,  of  the  city 
of  New  Orleans,  had  requested  Judge  Swayne  to  recuse  himself  on 
the  trial  of  the  case  and  had  olf ended  his  imagined  dignity.     He  had 
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declined  to  recuse  himself  and  had  stated  that  a  ** relative"  had  pur- 
chased a  part  of  the  land.  This  was  on  November  5.  He  did  not  have 
the  honesty  to  state  on  that  dav,  when  refusing  to  recuse  himself,  that 
the  so-called  ''relative"  was  his  wife.  An  honorable  judge  should 
have  instantly  stated  the  facts  to  all  the  counsel  in  the  case.  Judge 
Swayne  contends  that  he  did  not  object  to  being  sued  by  these  attor- 
neys, for  they  had  a  right  to  sue  him.  Still,  the  charge  against  Uie 
attorneys  as  drawn  by  Mr.  Blount  was  solely  for  the  fact  that  they 
had  brought  suit  agamst  Judge  Swayne.  Here  is  the  gravamen  of 
the  charges  against  Belden  and  Davis: 

To  show  cause  before  this  court  at  a  day  and  hour  to  be  fixed  by  the  court  why  they 
shall  not  be  punished  for  contempt  of  the  court,  in  causing  and  procuring  as  attomevE 
of  the  circuit  court  of  Escambia  County,  Fla.,  a  summona  in  ejectment,  wheran 
Florida  McGuire  is  plaintiff  and  the  Hon.  Charles  Swayne  is  defendant,  to  be  isoed 
from  said  court  and  served  upon  the  judge  of  this  court,  to  recover  the  poesessioD  (rf 
block  91  in  the  Chevaux  tract,  in  the  city  of  Pensacola,  Fla,,  a  tract  of  land  involved 
in  controversy  in  ejectment  then  depending  in  this  court  in  a  case  wherein  the  slid 
Florida  McGuire  was  plaintiff  and  The  Pensacola  City  Co.  et  al.  were  defendants. 

Belden,  Davis,  and  Paquet  had  the  right  to  believe  that  there 
was  some  transaction  going  on  between  the  real  estate  linn  of  T.  C. 
Watson  &  Co.  It  can  not  be  denied  that  suit  was  then  pending, 
or  that  judgment  had  already  been  rendered  in  favor  of  T.  C.  Watson 
&  Co.  against  C.  H.  Edgar  to  recover  commissions  for  the  sale  of  the 
land  to  Judge  Swayne  or  his  wife  prior  to  November  5, 1 901 .  Whether 
this  suit  had  been  brought  to  judgment  or  not  is  immaterial. 

J.  C.  Keyser  testified,  in  giving  his  estimate  of  the  value  of  the 
land  and  in  response  to  other  interrogatories,  that  ^*I  gained  from 
the  fact  that  there  is  a  judgment  in  Judge  McCullough's  court  for 
commissions  of  $70 — 5  per  cent  on  $1,400 — and  $8  abstract  fee 
against  Charles  H.  Edgar  and  in  favor  of  Watson  &  Co.,  lot  No. 
91,  to  Mrs.  Lydia  C.  Swayne.''  He  further  testified  that  the  vaJue 
of  the  land  was  about  twice  $1,400.  Belden  and  Paquet  ^ew  of 
this  suit  or  judgment.  It  was  freely  rumored  in  Pensacola  thai 
Judge  Swayne  had  bought  lot  91,  a  part  of  the  land  in  controveKj 
before  him  in  the  McGuire  case,  Mr.  Belden  testified.  His  testimonj 
is  as  follows : 

The  Florida  McGuire  case  against  Blount  et  al.  was  instituted  early  in  the  yetf, 
but  was  not  ready  for  trial  at  the  spring  term.  During  the  summer  of  1902  the  niBidr 
was  general  through  the  town  that  Judge  Swayne  had  purchased  lot  91  of  the  1>8 
Rivas  tract,  which  was  in  litigation  before  him  as  iudge  of  the  circuit  court  here. 
The  rumors  were  so  definite  and  of  such  form  as  to  leave  no  doubt  in  the  mind?  d 
counsel  of  the  purchase.  So,  the  19th  day  of  October,  Judge  Paquet  and  myirif 
addressed  a  letter  to  Judge  Swayne  requesting  him  to  recuse  himself,  for  the  reasoa 
I  have  just  stated,  bein^  a  party  at  interest;  to  recuse  himself  and  notify  Judge  P^utke» 
80  he  could  assign  a  dismterested  judge  at  the  November  term.  He  never  replied  1» 
the  letter  at  all,  and,  so  far  as  I  know,  never  informed  Judge  Pardee,  the  circuit  jodgje* 
of  the  circumstances  surrounding  himself  and  the  case.  The  November  term  I  w 
sick — had  an  attack  of  facial  paralysis — but  our  clients  telegraphed  me  to  come  otw, 
though  I  could  not  appear  belore  the  court. 

Later,  on  the  9th  or  11th,  he  replied  to  our  communication,  in  which  he  c 
to  recu^  himself,  and  went  on  to  state  he  had  not  purchased  the  land;  that  a 
of  his  had  purchased  the  block  of  ground  in  question,  and  that  he  had  got  hold  of  th« 
deed  and  returned  the  deed  to  the  vender  of  the  deed.  The  vender  of  the  deed 
C  H  Edgar,  a  party  defendant  in  the  suit  in  question,  and  he  being  a  partv  de* 
ant  made  Judge  Swayne  a  party  defendant  through  him,  as  we  suppoeed.  He  9 
that  the  deed  had  been  sent  on  to  this  relative  at  Guyencourt,  and  he  returned  i^ 
as  he  had  no  interest  whatever.  The  followine  day,  without  any  reference  to  tli» 
case  whatever,  the  judge  called  up  this,  and  in  his  statement  he  said:  "The  relatr«w 


a  most  excellent  jud^e,  and  these  letters  were  addressed  to  the 
President  of  the  united  States,  recommending  Judge  Swavne's 
appointment  as  circuit  judge  of  the  fifth  judicial  circuit,  tfudge 
Maxwell,  to  whom  the  gentleman  from  Rorida  [Mr.  Lwnar]  on  yes- 
terday gave  high  praise  as  an  honorable  gentleman,  wrote  a  letter 
to  the  same  effect,  recommending  him  to  be  a  member  of  the  circuit 
court.  Now,  is  it  not  quite  strange  that  a  man  who  has  won  the 
respect  and  confidence  or  th^  people  among  whom  he  is  hving,  so  that 
the  lawyers  of  his  district  should  write  letteis  in  his  behalf,  that  the 
leading  citizens  of  his  State  should  write  letters  in  his  behalf,  giving 
testimony  of  his  character  and  his  fitness  for  a  judge,  that  all  at  once 
this  man  should  be  denounced  in  that  community  as  a  tyrant,  as  a 
corrupt  judge,  and  lawless,  without  standing,  without  reputation, 
and  a  man  not  fit  alone  for  the  bench,  but  unfit  to  mingle  among 
the  men  of  his  country?  I  say  there  must  be  some  reason  for  this. 
What  is  the  reason?  In  1901  the  record  shows  that  Judge  Swayne 
stood  high  in  the  State  of  Florida.  He  had  the  confidence  of  the 
ludges  in  the  State  and  in  his  district.  He  had  the  confidence  of  the 
lawyers  that  were  practicing  before  him.  He  had  the  respect  of  the 
people  among  whom  he  moved  and  lived,  and  Judge  Swayne  to-day, 
m  my  iudgment,  woiild  have  had  that  same  respect — Judge  Swayne 
would  nave  retained  that  same  confidence — ^if  it  nad  not  been  for  the 
fact  that  on  one  Monday  morning  a  banker  of  that  State  sought  to 
cut  the  throat  of  an  officer  of  his  court  and  he  punished  him  for  it. 

You  can  trace  back  all  these  troubles  to  Mr.  O'Neal's  difficulty. 
Prior  to  that  time  Judge  Swayne's  record  was  good;  since  that 
time  his  record  has  been  bad.  "^  O'Neal  and  his  hirelings  have  in- 
fluenced the  L3gislature  of  Florida;  they  have  lobbied  through  it 
a  resolution  against  Judge  Swayne;  they  have  sent  copies  of  this 
resolution  broadcast  throughout  the  land;  thev  have  caused  the 
pjress  of  the  country  to  wnte  him  down,  and  tney  have  been  per- 
sistent, tireless,  and  malicious  in  doing  this.  It  is  O'Neal's  lawyers 
and  O'Neal's  money  that  are  doing  it  all.  And  shall  we  stand 
here  and  by  our  vote  perform  the  last  act  in  this  persecution,  and 
ourselves  condemn  him  upon  statements  that  are  unworthy  of 
credit  ? 

Now,  look  at  the  O'Neal  case.  I  desire  to  discuss  it  briefly, 
and  as  quickly  as  I  can.  I  say  the  O'Neal  case  is  responsible  for 
it  aJl.  A  man  by  the  name  of  Moreno  filed  his  petition  in  bank- 
ruptcy in  Judge  Swayne's  court.  The  creditors  met.  Mr.  Greenhut 
was  elected  trustee,  and  his  election  was  confirmed.  He  then  became 
an  officer  of  that  court.  He  then  had  charge  of  the  affairs  of  the 
bankrupt  estate  and  it  was  his  duty  to  gather  it  together  and  hold 
it  for  the  benefit  of  the  creditors.  It  then  became  his  duty  to  see 
that  the  estate  belonging  to  the  bankrupt  was  brought  in  to  be 
distributed  among  the  creditors.  Acting  under  the  advice  of  his 
counsel,  acting  within  the  line  of  his  duty  as  an  officer  of  the  court, 
discharging  that  which  the  orders  of  the  court  required  him  to  do, 
he  commenced  an  action  against  Mr.  Moreno,  and  made  several 
of  the  banks  defendants,  to  recover  property  of  about  the  value  of 
112,000.  Mr.  O'Neal  was  the  president  of  the  American  National 
Bank,  which  was  one  of  the  parties  defendant.  This  suit  was  com- 
menced on  Saturday.  Going  down  the  street  on  the  following 
Monday  morning,  Mr.  O'NeiQ  saw  Mr.  Greenhut  standing  by  the 
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Some  things  are  not  denied.  Briefly  to  summarize,  blank  mort- 
gages and  blank  notes  were  forwarded  to  Judge  Swayne  at  Guyen- 
court,  Del.,  for  him  and  his  wife  to  execute.  Some  of  the  testimony 
shows  that  the  price  he  was  to  pay  for  the  land  was  but  half  its  value. 
That  fact  was  known  and  believed  by  many  people  in  Pensacola, 
It  was  notorious  that  there  was  a  suit  pending  for  conmiissions,  for 
the  reason  that  the  judge  or  his  wife  had  already  bought  the  land. 
Judge  Swayne  admitted  from  the  bench  that  a  ''relative"  of  his  had 
negotiated  for  the  land,  not  disclosing,  as  judicial  honor  would  require, 
that  the  "relative"  was  his  wife.  There  is  testimony  in  these  pro- 
ceedings from  his  lips  that  his  "wife  had  some  money  which  she 
inherited  from  her  father's  estate,"  and,  further,  that  "she  had  paid 
for  this  land  with  her  money."  With  these  facts  well  known,  the  air 
being  full  of  rumors,  when  the  attorneys  undertook  to  question  the 
judge  about  it,  he  perched  himself  upon  the  bench  and  said  that  he 
had  explained  and  would  not  permit  the  attorneys  to  proceed  further 
toward  recusing  him. 

Mr.  Speaker,  I  say  they  had  the  right  to  question  his  jurisdiction 
to  try  tnis  cause.  They  had  the  right  to  sue  him  in  the  State  court, 
and  they  had  the  right  to  believe  that  he  was  interested  in  the  land. 
These  attorneys  would  have  done  violence  to  their  clients  if  they  had 
not  undertaken  to  oust  him  from  jurisdiction  in  this  cause.  They 
should  have  charged,  as  they  did  cnarge,  that  he  was  guilty  of  pur- 
chasing the  land  for  himself  or  his  wife  while  it  was  in  litigation  in 
his  court.  No  matter  what  his  alleged  dignity  led  him  to  say,  the 
facts  show  that  deeds  and  mortgages  were  passing  back  and  forth 
between  him  and  real  estate  agents  of  Pensacola  in  reference  to  this 
land. 

Mr.  GoLDFOGLE.  Mr.  Speaker,  I  should  like  to  get  my  idea  clear 
about  the  act  of  Judge  Swayne  in  committing  Belden  and  Davis  for 
contempt.  Did  the  commitment,  as  made  Iby  Judge  Swayne,  set 
forth  the  act  alleged  to  be  a  contempt  of  his  court  ? 

Mr.  Henry  of  Texas.  The  commitment  did  not.  The  commitment 
simply  stated  that  they  were  guilty  of  a  substantial  contempt  of  his 
court.  * 

Mr.  GoLDFOGLE.  Is  that  all  ? 

Mr.  Henry  of  Texas.  Yes;  that  they  were  guilty  of  a  substantial 
contempt. 

Mr.  GoLDFOGLE.  Are  the  papers  in  evidence  upon  which  the  cod- 
tempt  proceedings  were  predicated  ? 

Mr.  Henry  of  Texas.  Yes;  and  I  am  going  to  read  from  them. 

Mr.  GoLDFOGLE.  What  I  would  like  to  know  is  this:  Whether  the 
papers  clearly  indicate  that  the  reason,  or  rather  that  the  motive, 
that  actuated  Judge  Swayne  was  the  commencement  of  a  suit  against 
him  for  ejectment? 

Mr.  Henry  of  Texas.  Yes;  I  am  going  to  take  that  up  riffht  now. 

Mr.  GoLDFOGLE.  Or  does  it  show  any  other  act  on  the  part  of 
Belden  and  Davis  which  might  be  construed  into  a  contempt  ot  court ! 

Mr.  Henry  of  Texas.  Now,  I  haven't  a  great  deal  of  time,  but  will 
answer  the  gentleman's  question.  This  is  the  charge  against  the 
attorneys — not  the  manner  in  which  they  brought  the  suit: 

To  show  cause  why  they  should  not  be  punished  for  contenapt  of  the  court  in  c 
ing  and  proc!uring  as  attorneys  of  the  circuit  court  of  Escambia  County,  Fla..  a  e 
mons  in  ejectment  wherein  Florida  McGuire  is  plaintiff  and  the  Hon.  Charles  S 
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is  defendant  to  be  issued  from  said  court  and  served  upon  the  judge  of  this  court 
to  recover  the  possession  of  block  91,  the  Chevaux  tract,  in  the  city  of  Pensacola, 
Fla.,  a  tract  of  land  involved  in  a  controversy  in  ejectment  then  pending  in  this 
court  in  a  case  wherein  the  said  Florida  McGuire  was  the  plaintiff  and  the  Pensacola 
City  Co.  and  others  were  defendants. 

That  was  the  ground,  that  he  had  been  sued  by  these  attorneys, 
and  Davis  was  not  then  in  the  case.  He  was  not  m  Judge  Swayne's 
court,  was  not  connected  with  the  Utigation  in  the  remotest  degree 
in  his  court  until  November  11,  although  for  bringing  the  suit  in 
the  State  court  on  the  Saturday  preceding  November  11  he  is  charged 
with  contempt  and  imprisoned  and  fined  $100  There  has  been  some 
contention  tnat  these  gentlemen  did  not  purge  themselves  of  con- 
tempt. It  ia  true  the  motion  of  Blount  was  not  sworn  to  and  the 
attorneys,  Belden  and  Davis,  who  were  acting  under  the  sanction 
of  their  official  oaths  as  officers  of  the  court,  did  not  swear  to  their 
answer  Judge  Swayne  regarded  the  motion  of  Blount  as  being  a 
sufficient  pleading,  and  he  treated  the  answer  of  Belden  and  Davis- 
as  being  a  sufficient  pleading  in  his  court  Their  answer  did  clearly 
purge  them  of  contempt.  As  I  have  mentioned  above,  Belden  was 
not  in  Judge  Swayne's  court  on  November  11  when  he  made  his 
statement,  neither  was  Davis  Judge  Swayne  has  not  said  so,  and 
there  is  no  testimony  to  show  that  they  were  present.  This  allega- 
tion in  their  answer  purges  them  of  contempt: 

Second.  That  the  petition  to  recuse  referred  to  in  said  motion  they  had  nothing  to 
do  with  before  this  court,  nor  were  they  present  on  the  5th  day  of  November  when  sub- 
mitted, as  stated  in  said  motion,  nor  present  when  any  statement  made  by  the  judge 
concerning  his  connection  with  any  of  the  property,  except  the  statement  made 
by  said  judge  on  November  11,  after  court  convened  and  after  the  motion  to  dis- 
continue in  the  case  of  Florida  McGuire  v.  Pensacola  City  Co.  et  al.  was  made. 

Third.  To  the  second  paragraph  showeth:  As  above  stated,  they  heard  no  declara- 
tion made  by  the  judge  referred  to  in  said  paragraph. 

They  denied  the  facts  upon  which  the  contempt  charge  was  based. 
Thev  denied  in  this  answer  that  they  were  present  on  November  5, 
as  Blount  had  charged  against  them  Davis  was  not  an  attorney 
until  November  11  Still,  for  bringing  the  suit  on  Saturday,  Novem- 
ber 9,  before  he  was  an  attorney  in  any  way  in  the  McGuire  case, 
he  was  adjudged  to  be  guilty  of  contempt  Can  anyone  contend 
that  this  judge  had  the  power  to  punish  him  when  he  was  not  acting 
as  an  officer  of  the  court  until  two  days  after  the  suit  in  the  State 
court  was  brought  ?  So  it  is  clear  that  Judge  Swayne  transcended 
his  power;  that  he  was  vindictive  and  cruel.  Because,  forsooth, 
these  attorneys  believed  and  charged  that  he  was  interested  in  this 
land  they  were  made  the  objects  of  his  judicial  wrath  and  vengeance. 

The  specification  in  the  O'Neal  case  is  as  follows: 

Art.  12.  The  said  Charles  Swayne,  having  been  duly  appointed,  confirmed,  and 
commissioned  a£i  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida, 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  the  duties  of  his 
office  of  judge  heretofore,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  at  Pensa- 
cola, in  the  county  of  Escambia,  in  the  State  of  Florida,  did  unlawfully  and  know- 
ingly adjudge  guilty  of  contempt,  and  did  commit  to  prison  for  the  period  of  sixty 
days,  one  W.  C.  O'Neal,  for  an  alleged  contempt  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida.  Wherefore  the  said  Charles  Swayne, 
judge,  as  aforesaid,  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Gentlemen  on  the  other  side  of  this  House  have  contended  that 
Judge  Pardee  held  that  Judge  Swayne  was  acting  in  accordance 
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{^rovement  Co.  and  others  to  recover  possession  of  over  200  acres  of 
idnd.  The  description  of  the  property  involved  in  this  action  was 
so  uncertain  that  nobody  could  locate  it.  During  the  sinmner  Judge 
Swayne,  in  company  with  his  wife,  sou^t  to  buy  several  pieces  of 
property  in  the  city  of  Pensacola,  Fla..  as  an  investment.  They 
were  shown  a  piece  of  land  known  as  lot  No.  91.  Judge  Swa3^iie  haa 
no  knowledge  that  it  was  in  any  way  in  litigation  before  his  court  or 
included  in  the  property  referred  to  in  the  said  action.  He  went  to 
Guyencourt,  Del.  A  deed  was  made  by  one  Edgar,  the  owner  of 
lot  91,  but  it  never  fell  into  the  hands  of^Judge  Swayne  at  all  and  he 
never  saw  it.  It  was  retained  by  Edgar's  agent,  Mr.  Hooten,  who 
kept  it  in  his  possession. 

Hooten  advised  Judge  Swayne,  by  letter,  that  Edgar  would  not 
give  a  warranty  deed  for  the  lot  because  he  was  afraid  of  the  Caro 
claim.  The  Caro  claim  was  land  involved  in  the  litigation  before 
Judge  Swayne  in  the  case  of  Florida  McGuire.  Judge  Swayne 
answered  the  letter  by  saying:  ''You  may  cut  this  out.  That  is 
all  he  ever  said  in  relation  to  it.  He  gave  no  reason  why  he  would 
not  take  the  lot.  He  did  not  say:  "1  want  a  warranty  deed,"  or 
"I  will  not  take  it  because  you  failed  to  give  me  a  warranty  deed," 
but  as  soon  as  it  was  brought  to  his  knowledge  that  it  involved  land 
in  litigation  before  him  he  ordered  it  to  be  cut  out  and  he  did  not 
take  it. 

So  later  on  Judge  Paquet  and  Mr.  Belden,  representing  the  plaintiffs 
in  this  action,  wrote  a  letter  to  Judge  Swayne  about  this  matter, 
asking  him  to  recuse  himself  because  he  had  an  interest  in  part  of 
the  land  involved  in  the  litigation  before  him.  This  letter  was  not 
answered.  Now,  I  have  heard  Judge  Swayne's  action  criticized  here 
because  he  did  not  answer  this  letter.  I  have  heard  Members  say 
^*Why  didn't  he  answer  this  letter?"  I  express  my  opinion  that  a 
lawyer  is  not  acting  fairly  when  he  writes  a  judge  a  letter  upon  matten 
of  tnat  kind.  He  almost  is  in  contempt  of  court  by  doing  so.  If 
Judge  Swa3nie  was  interested  in  this  property,  there  was  a  way  to 
bring  it  to  the  knowledge  of  the  court  by  filing  a  formal  petitioii, 
setting  forth  the  facts  and  asking  him  to  recuse  himself,  and  serving 
a  copy  of  it  upon  the  attorneys  for  the  opposite  side.  This  is  what 
lawyers  practicing  before  the  courts  in  an  nonorable  way  should  have 
done;  and  the  defendant  had  a  right  to  be  heard  because  he  was 
interested  in  this  action  as  much  as  the  plaintiff.  But  they  wrote  a 
letter  asking  Judge  Swayne  to  recuse  himself  without  finHing  ont 
whether  or  not  he  owned  the  land,  and  without  giving  any  notice  to 
the  defendants.  When  court  convened  on  the  5th  of  November 
Judge  Swayne,  having  received  this  letter  and  properly  not  answering 
it,  because  he  could  not  send  his  opinion  and  nis  decrees  throu^oot 
the  country,  because  they  must  go  on  file  where  they  will  standas  a 
part  of  the  records. of  the  case,  called  the  counsel  for  plaintiiTs  beforp 
nim.  He  made  a  statement  to  them  that  he  had  received  the  letter: 
that  they  had  made  no  formal  demand  on  him  to  recuse  himself,  and 
he  informed  them  at  that  time  that  he  had  no  interest  in  this  la&d« 
he  or  his  wife  owning  no  portion  of  it,  and  that  he  would  try  the  actkm. 
Judge  Belden  states  that  Judge  Swa3me  said  at  that  time  that  a  rrfar> 
tive  of  his  owned  it.  J^i^g^  Belden  was  not  there  on  the  mofnii:^ 
when  the  court  made  this  statement  and  he  never  heard  it.  Judg^e 
Swayne  says  differently  and  Mr.  Blount,  who  heard  it,  testifies  differ- 
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as  soon  aa  he  was  at  liberty,  he  then  being:  engaged  in  a  conversation  with  one  A. 
Li^hkoff. 

The  said  Greenhut  answered  that  respondent  could  speak  to  him  then,  and  both  he 
and  respondent  stepped  to  the  rear  of  the  said  Greenhut's  office,  when  the  respondent 
reproacned  the  said  Greenhut  with  his  attitude  toward  the  bank  of  which  he  had  been  a 
stockholder  and  director,  both  in  his  refusal  to  pay  the  negotiable  paper  hereinbefore 
mentioned  and  in  the  bringing  of  an  unfounded  suit  a^inst  it.  The  conversation, 
however,  concerning  chiefly  the  bringing  of  said  suit  against  the  said  bank,  hot  words 
passed  between  the  said  respondent  and  said  Greenhut,  during  which  the  said  Green- 
nut  said  that  he  would  '*do  respondent  up,"  to  which  respondent  answered  that  he 
did  not  come  to  have  a  disturbance  and  would  not  fight  in  his  office  except  in  self- 
defense,  but  that  if  he  had  to  fight  he  would  do  so  if  the  said  Greenhut  would  come  out 
upon  the  street. 

When  the  respondent  turned  to  leave  the  office  and  when  he  had  nearly  reached  the 
door,  he  turned  and  said  to  the  said  Greenhut,  "Well,  you  know  you  lied  about  the 
Moreno  acceptance,  for  you  said  that  you  would  pay  it, "  the  Moreno  acceptance  being 
the  negotiable  paper  hereinbefore  mentioned.  As  respondent  turned,  sa3^iug  this,  ho 
noticed  that  the  said  Greenhut  was  following  him,  and  as  he  said  it,  the  said  Greenhut 
(who  was  short,  stout,  heavily  built,  and  apparently  much  more  muscular  than  re- 
spondent) struck  the  respondent  (who  is  thin  and  feeble)  and  forced  him  against  the 
railing  in  the  said  office,  The  respondent  shoved  the  said  Greenhut  a  little  away  from 
him,  but  he,  the  said  Greenhut,  instantly  recovered  and  rushed  at  respondent  with 
his  arm  uplifted  to  strike,  when  respondent  drew  from  his  pocket  a  small  pocket  knife, 
and  opened  it  in  order  to  protect  himself,  and  upon  said  Greenhut  nishing  upon  him, 
cut  him  therewith,  while  the  said  Greenhut  was  still  following  and  endeavoring  to 
strike  him. 

Such  is  substantially  the  statement  of  this  contempt  case.  O'Neals 
assault  was  alleged  to  have  been  for  the  purpose  of  intimidating 
Greenhut  in  the  exercise  of  his  duties  as  trustee  and  for  the  purpose 
of  hindering  him  in  doing  his  duty.  The  assault  was  committed  a 
block  and  a  half  away  from  the  Federal  courthouse:  court  was  not  in 
session  and  the  judge  was  absent  from  the  district.  There  is  no  law 
of  the  United  States  by  which  O'Neal  could  be  held  guilty  of  com- 
mitting a  contempt  of  court  under  such  circumstances.  His  act  was 
not  in  the  presence  of  the  court  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice.  O'Neal  was  not  an  officer  of  the  court  and 
A^as  not  guilty  of  disobedience  or  resistance  as  an  officer  of  the  court. 
He  was  not  resisting  or  disobe\dng  any  mandate,  order,  or  decree  of 
Judge  Swayne's  court,  and  Greenhut  was  not  undertaking  to  carry 
out  any  mandate,  order,  or  decree  of  the  court  when  the  difficulty 
occurred.  There  was  not  the  slightest  evidence  that  the  difficulty 
occurred  because  Greenhut  was  trustee.  It  was  simply  a  personal 
matter  brought  on  between  O'Neal  and  Greenhut,  which  perhaps  was 
induced  indirectly  by  the  officeial  actions  of  Greenhut,  out  not  be- 
cause he  was  a  trustee  or  for  the  purpose  of  hindering  him  in  his 
official  duties  as  such  trustee.  After  the  impeachment  of  Judge 
Peck  had  failed,  and  he  had  so  flagrantly  \'iolated  his  power  as  a 
Federal  judge,  the  contempt  statutes  of  1881  were  passed.  They 
read  as  follows: 

1 .  That  the  power  of  the  several  courts  of  tlie  United  States  to  issue  attachments 
and  Xo  inflict  summary  punishments  for  contempts  of  court  shall  not  be  constnied  to 
extend  to  any  cases  except  the  misbehavior  of  any  person  or  persons  in  the  presence  of 
the  said  courts,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  the  mis- 
behavior of  any  of  the  officers  of  the  said  courts  in  their  official  transactions  and  the 
disobedience  or  resistence  by  any  officer  of  the  said  courts,  party,  juror,  witness,  or  any 
other  person  or  persons,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command  of 
the  said  courts. 

2-  That  if  any  person  or  persons  shall  corruptly,  or  by  threats  or  force,  endeavor  to 
influence,  intimidate,  or  impede  any  juror,  witness,  or  officer  in  any  court  of  the  United 
8ta.tes  in  the  discharge  of  his  duty,  or  shall  corruptly,  or  by  threats  or  force,  ol)8truct  or 
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the  morning.  Why  all  this  unseemly  haste?  Why  all  this  great 
anxiety  to  sue  a  judge  that  stated  to  tnem  he  never  owned  the  land  t 
If  anybody  owned  it  his  wife  owned  it,  and  they  should  have  sued 
her.  There  can  be  only  one  reason,  there  can  be  only  one  motive, 
and  that  was  the  motive  that  Judge  Swayne  attached  to  their  actions, 
that  they  sought  to  embarrass  him,  that  they  sought  to  interfere  with 
the  trial  of  this  action ;  that,  as  lawyers  of  his  court,  they  acted  with 
gross  and  serious  misbehavior.  Gentlemen  tell  us  that  oecause  this 
action  was  commenced  in  a  State  court  no  contempt  was  committed 
in  the  Federal  court.  Does  it  make  any  difference  where  a  man  con*  - 
mits  the  act  if  it  is  contemptuous  of  the  court  ?  Were  they  not  actir- 
in  a  bad  manner?  Was  not  their  conduct  unbecoming  honorabh 
lawyers  ?  Were  they  acting  in  good  faith  ?  When  Judge  Belden  was 
asked  the  question  why  he  commenced  this  suit  in  tms  manner  he 
said,  "Why,  we  wanted  to  get  service  on  him  before  he  got  out  of  the 
State."  X  et  they  knew  he  was  to  be  there  Monday  morning  to  heai 
the  case  when  it  came  up.  You  may  say  all  you  please  about  it  and 
discuss  it  from  every  conceivable  standpoint,  but  there  is  one  impor- 
tant fact  in  the  case  that  answers  it  all.  Judge  Paquet,  the  leaaing 
counsel  in  the  Forida  McGuire  case,  the  man  who  helped  to  put  up 
this  iob,  the  man  who  was  charged  with  contempt,  came  into  court 
and  nled  with  the  court  a  written  statement  stating  that  he  had  acted 
wrongly  in  the  matter,  that  the  court  was  justified  in  viewing  it 
as  he  aid,  and  asking  tne  court  to  forgive  him  for  his  conduct,  and 
humbly  apologizing.  Now,  what  is  the  use  of  arguing  that  they  did 
not  in  tend  to  do  this  or  that  they  did  not  intend  to  do  that;  that  they 
were  all  acting  in  good  faith ;  that  they  were  acting  as  under  the  law 
thoy  had  a  right  to  act,  when  one  of  them,  the  pnncipal  one,  comes 
into  court  ana  confesses  to  the  contrary,  when  one  of  them  makes  a 
statement  showing  the  motive  with  which  this  suit  was  commenced  ? 
It  seems  to  me  that  this  written  statement  made  by  Paquet  answers 
every  argument  that  has  been  made,  and  clearly  shows  that  Judge 
Swayne  was  not  mistaken  when  he  found  that  tney  had  been  guilty 
of  misbehavior  as  officers  of  his  court  and  therefore  guilty  of  contempt. 
Mr.  Davis  says,  and  it  is  contended  here  on  the  floor,  that  he  was 
not  an  attorney  in  the  case  at  the  time  the  action  against  Judge 
Swayne  was  commenced.  The  evidence  is  clear  that  he  was.  The 
clerk  of  the  court  spoke  with  him  that  Saturday  about  getting  out 
subpcenas.  Judge  Belden  says  he  was  in  the  case  oefore  that  evening. 
Judge  Paquet  says  he  had  been  there  for  a  week  consulting  with 

garties  in  the  suit  and  finally  asked  him  if  he  had  any  objection, 
aquet,  Belden,  Marsh,  and,  I  think,  Keyser,  one  of  the  parties  to 
the  suit,  all  say  that  Mr.  Davis  was  an  attorney  in  the  suit  long  before 
this  action  was  commenced  in  the  State  court  of  Florida  against 
Judge  Swayne,  although  he  denies  it.  Now,  they  say  thev  intended 
to  (fismiss  the  suit  on  the  following  Monday  morning,  there  is  no 
evidenoP'  to  that  effect.  Judge  Swayne  had  no  knowedge  of  it.  It 
was  not  brought  to  his  notice,  it  was  not  made  part  of  evidence  in 
the  case.  If  that  is  true,  why  did  they  not  put  it  in  their  answer  t 
And  here  is  another  circumstance  quite  important  to  consider.  When 
this  matter  was  being  heard  before  Judge  Swayne,  when  he  had  it 
under  consideration,  Mr.  Belden  and  Mr.  Davis  never  took  the  witness 
stand  in  their  own  behalf.     They  filed  a  statement,  but  it  was  not 
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under  oath.    They  £Qed  a  statement  by  which  they  tried  to  deny  his 


lawy< 

court,  when  the  matter  was  pending  before  Judge  Swayne,  never  took 
the  stand  to  give  any  evidence  in  their  own  behalf  at  all.  Is  it  not 
passing  strange  that  a  man  who  is  innocent  will  not  take  the  stand 
when  charges  are  made  against  him  ?  Is  it  not  passing  strange  that 
if  these  men  were  acting  in  good  faith  they  would  not  have  so  stated 
'40  the  court  ?  What  was  Judge  Swayne  to  conclude  from  this  action, 
'^from  their  manner,  and  from  the  course  they  were  pursuing  1  Just 
•-'the  same  as  any  fair-minded  judge  would  have  concluded,  tnat  they 
were  wrong  and  they  knew  it,  but  would  not  submit  themselves  to 
'  an  examination  which  would  clearly  indicate  that  they  were  wrong. 
Now,  they  said  he  acted  arbitrarily;  they  said  he  acted  viciously  in 
'  passing  judgment  upon  them,  and  it  is  charged  that  he  acted  igno- 
rantly,  because  why;  he  imposed  upon  them  a  fine  and  imprisonment. 
Judge  Swayne  says  that  was  a  mistake  of  law  on  his  part,  and  I  want 
to  say  not  only  was  Judge  Swayne  mistaken  on  this  point,  but  Judge 
Blount,  who  was  there  also,  knew  nothing  about  it,  and  the  parties 
themselves,  who  are  claimed  to  be  good  lawyers,  had  no  knowledge 
of  this  law,  and  when  they  took  the  matter  before  Judge  Pardee  they 
never  raised  that  point  then,  as  far  as  this  record  shows,  until  Judge 
Pardee  himself  pointed  it  out.  Now,  then,  because  a  judge  has 
entered  a  judgment  not  in  accordance  with  the  law,  is  he  to  be 
impeached  ?  fl  that  is  true,  then  no  judge  ever  sat  upon  the  bench — 
not  even  Blackstone — ^whom  under  tne  same  reasoning  we  could  not 
•  impeach.  Will  we  impeach  judges  for  the  mistakes  they  make,  for 
errors  they  make  ?  Why,  I  want  to  call  your  attention  to  sometning 
that  shows  how  easy  it  is  to  make  mistakes  by  those  who  are  good 
lawyers.  In  filing  L  report  the  gentleman  from  Pennsylvaml,  in 
speaking  about  this  matter,  stated  that  they  purged  themselves  under 
oath.  He  said  they  filed  an  answer  there  which  was  verified  by  which 
they  purged  themselves,  and  for  that  reason  the  proceeding  against 
them  should  have  been  dismissed  under  the  law. 

Mr.  Palmer.  Will  the  gentleman  point  me  to  the  place  where  I 
said  that  they  filed  an  answer  which  was  verified  ? 

Mr.  GiLLETT  of  California.  You  stated  they  pureed  themselves 
under  oath. 

Mr.  Palmer.  That  is  quite  another  matter  The  witnesses  testified 
that  they  filed  an  answer  to  pui^e  themselves.  That  is  the  record  on 
which  I  go.     I  never  said  that  the  answer  was  sworn  to 

Mr  Gillett  of  California.  I  will  call  the  gentleman's  attention  to 
it  in  just  a  moment,  as  I  do  not  want  to  misrepresent  the  gentleman. 
You  made  it  in  your  argument  when  you  first  brought  the  matter  up^ 
but  you  did  not"  make  it  the  last  time  you  spoke  because  your  atten- 
tionVas  called  to  it.     You  said,  on  page  15  of  your  report,  that — 

Knowing  the  law,  Judge  Swayne  issued  a  rule  to  show  cause  why  Davis  and  Belden 
should  notoe  committed  for  contempt  upon  an  unsworn  statement  of  IVfr.  W.  A.  Blount. 
He  ignored  the  sworn  denial  of  the  accused  that  they  had  committed  or  had  intended 
to  commit  a  contempt. 

Now,  the  law  does  not  require  the  statement  to  be  verified,  and  the 
record  shows  that  neither  Belden  or  Davis  answered  under  oath. 


The  gentleman  from  Pennsylvania  {Mt.  Palmer]  says : 

PieBiHDing  that  Judge  Swa)rne  knew  the  law,  he  knew  that  proceedings  iot  contempt 
not  committed  in  the  presence  of  the  court  must  be  founded  upon  an  affidavit  settiof 
forth  the  facts  and  circumstances  constituting  the  alleged  contempt,  sworn  to  by  tibe 
aggrieved  party  or  soln^  other  peraon  who  witnessed  the  offense. 

Now,  I  say  that  that  is  not  the  law.  It  is  not  the  law  as  laid  down 
by  the  Supreme  Court  of  the  United  States.  It  is  not  the  law  as  laid 
down  by  the  courts  of  the  land.  It  is  only  laid  down  in  two  States, 
where  they  have  statutes  requiring  it,  and  as  able  a  lawyer  as  the 
gentleman  from  Pennsylvania  [Mr.  Palmer]  made  a  statement  that 
IS  erroneous  so  far  as  tne  law  is  concerned  acd  just  as  bad  as  th&t 
made  by  Judge  Swayne.     He  says: 

Judge  Swayne  knew  that  issuing  of  proofs  without  filing  the  proper  affidavit  w 
erroneous,  and  that  the  error  is  not  cured  by  the  subsecjuent  filing  thereof. 

Mr.  Palmer.  The  gentleman  from  Pennsylvania  quoted  there,  did 
he  not,  to  sustain  his  position  ? 

Mr.  GiLLETT  of  California.  The  gentleman  says  that  the  rule  of 
common  law  is  this — ''that  if  any  party  can  clear  himself  upon  Iub 
oath,  he  is  discharged."  Knowing  the  law,  Judge  Swayne  issued  a 
rule  to  show  cause  why  Davis  and  Be!den  should  not  be  comnultcd 
for  contempt. 

That  is  the  statement.  They  not  only  f aUcd  to  file  an  answer  urder 
oath  denying  the  charges  preferred  against  them  but  they  absolutely 
failed  to  take  the  stard  and  defend  themselves  or  to  make  any 
explanation  under  oath  as  to  what  happened  or  what  prompted  them 
to  commence  the  action  or  that  their  motives  in  so  doing  were  propw, 
although  other  witnesses  were  called.  Now,  the  case  stands  like  tnB*. 
It  has  been  passed  upon  by  the  circuit  court  on  a  writ  of  habeas  corp®. 
It  was  heM  that  they  were  officers  of  his  court  and  he  had  a  right  to 
inquire  into  the  proceedings,  he  had  a  right  to  inquire  into  the  merite, 
and  he  did  inq^uire  into  the  merits,  and  he  passed  upon  them  and  fouiKl 
the  parties  guilty  of  contempt.  It  is  the  duty  of  a  lawyer  to  uphold 
the  dignity  of  the  court  of  which  he  is  an  officer.  It  is  his  sworn  duly 
to  see  that  the  court  is  not  brought  into  disgrace  and  that  its  orders 
and  rules  are  observed.  It  is  his  duty  to  treat  the  judge  courteously 
and  kindly,  and  not  slander  him  and  not  bring  imfoundcd  suits  agaiBSt 
him.  If  ne  does  these  things  he  is  guilty  of  a  misbehavior  as  m 
officer  of  the  court,  and  under  the  statutes  he  may  be  punished.  It 
seems  to  me  there  is  nothing  that  can  be  shown — that  there  is  nothing 
in  the  charges  urged  here — that  Judge  Swayne  acted  without  autlwK^ 
ity  of  law  when  he  took  those  men  and  imposed  upon  them  the  judge- 
ment which  he  did  for  contempt  of  his  court.  They  were  not  actiog 
in  good  faith.  They  conspired  together  in  the  dead  of  the  nigjii. 
They  wrote  that  article  for  the  newspaper.  They  never  followed  the 
suit  up  at  all.  The  only  thing  that  they  ever  did  was  to  file  one 
paper,  and  that  was  the  end  of  it.  They  brought  this  matter  bdore 
the  public  ar  d  in  that  way  accomplished  the  very  purpose  which  they 
sought  to  accomplish.  And  after  having  been  punished  for  doii^ 
this  act,  they  make  that  the  basis  here  for  impeachment.  Why, 
while  Mr.  Davis  was  before  the  Florida  Legislature  lobbying  throiw 
resolutions  condemning  Judge  Swayne,  he  never  at  that  time  thou^m 
this  was  sufficient  grounds  against  Judge  Swayne  for  which  to  u»- 
peach  him,  and  no  mention  of  it  whatever  is  made  in  the  resolutions 
passed  by  the  Florida  Legislature. 


BBSIDEKCB. 

]^ow,  let  US  take  up  the  Question  <d  residenoe.  It  is  conte&ckd 
that  Judge  Swavne  did  xM>t  nave  a  legal  residence  in  the  northern 
district  o?  Florida.  I  ask  the  genUemen,  where  has  Judge  Swayne 
lived  since  1895?  Where  has  his  honte  been?  Where  has  he  gone 
and  voted,  and  where  has  he  paid  taxes  ?  If  his  home  has  not  Deen 
in  Florida,  where  has  it  been  ? 

Mr.  Palmeb.  Does  the  gentleman  from  California  \Mi,  Gillett] 
ask  me? 

^[r.  Gillett  of  California.  Yes,  sir;  I  will  ask  the  gentleman  from 
Pennsylvania  [Mr.  Palmer], 

Mr.  Palmeb.  Then  I  will  say  that  it  has  been  at  Guyenoourt,  Del. 
He  has  been  there  212  days  out  of  every  year. 

Mr  Gillett  of  California.  The  gentleman  from  Pennsylvania  says 
that  Judge  Swayne  has  been  in  Guvencourt,  Del.,  for  212  days 
out  of  every  year.    Then  I  say  to   tne  gentleman  from  Pennsyl- 
vania \Mr.  Palmer],  since  you  nave  established  that  fact  so   con- 
clusively,  that  settles    the    whole   business.     Ard    why   did    you 
not  brinp  Guyencourt,  Del.,  down  here  to  prove  it  ?     We  told  those 
Brosecutmg  Judge  Swayne  to  bring  their  witness,  and  they  sent  a 
Mr.  Laney  to  Guyencourt  to  find  proof  that  Judge  Swajme  made  his 
residence  there,  and  they  never  brought  a  single,  solitary  witness 
who  lives  in  Guvencourt,  Del.,  or  any  other  place  to  prove  that  Judge 
Swayne  lived  tfiere.    Judge  Swayne  has  not  lived  tnere  for  years. 
Mr.  Palmer.  I  say  he  said  it  himself. 

Mr.  Gillett  of  Galifomia.  He  had  not  lived  there  for  years,  and 
the  clerk  of  his  court,  in  his  evidence,  stated  that  Judge  Swayne  spent 
his  summer  vacation  at  Guyencourt.     If  Judge  Swayne  lived  in 
Guyencourt  it  was  an  easy  matter  to  prove,  and  not  a  single  witness 
was  sworn  ag  to  that  fact.     I  want  to  call  the  attention  of  the  gentle- 
man from  Pennsylvania,  who  has  been  so  industrious  in  fixing  Judge 
Swayne's  residence  at  Guyencourt,  to  the  fact  that  the  records  show 
where  Judge  Swayne  was-  during  various  months  of  every  yeiir  from 
1895  to  1903.     The  gentleman  says  that  he  was  212  days  at  Guyen- 
court.    I  demand  that  the  gentleman  produce  his  evidence.     Tnere 
is  no  witness  who  testified  that  he  was  there  any  number  of  days. 
You  have  taken  the  number  of  days  he  was  holding  court,  and  you 
have  assumed  that  he  was  the  rest  of  the  time  at  Guyencourt,  Del. 
But  let  me  tell  you,  Mr.  Speaker,  if  that  were  true,  if  he  was  there 
in  the  old  homestead  and  by  the  side  of  his  old  mother,  84  years  of 
Bge,  now  in  declining  health,  and  whose  life  will  probably  be  taken  by 
reason  of  this  vicious  prosecution,  he  was  not  there  as  a  resident,  but 
as  an  affectionate  son  visiting  his  mother.     He  tried  cases  in  January, 
Februarv,  March,  April,  May,  October,  and  November  and  Decem- 
ber, in  Alabama,  Texas,  and  Louisiana,  and  in  his  own  court.     Why 
do  you  not  bring  your  witnesses  and  fix  his  home  as  being  there  ?    Is 
Guyencourt,  Del.,  abandoned  of  people  ?    Have  you  not  the  power  of 
Bubpcena  to  bring  them  here  if  you  Imow  it  is  a  fact,  or  have  you  kept 
it  from  this  House  and  left  it  to  be  proven  in  the  Senate  ?    This  shows 
bcrw  utterly  unfounded  is  this  charge  and  the  efforts  that  have  been 
made  to  mislead  the  minds  of  honorable  gentlemen  of  this  body  so 
that  they  may  vote  impeachment.     I  will  file  a  statement  here  show- 
ing that  he  was  trying  cases  during  all  the  spring  and  winter  months 
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and  the  fall  months.  I  will  read  them  to  the  gentleman  from  Penn- 
sylvania, if  he  will  Usten.  This  is  from  1895  down  to  1903.  In  1895 
he  was  trying  cases  during  the  months  of  February,  March,  April, 
May,  November,  and  December.  In  1896,  during  the  months  of 
January,  February,  March,  April,  May,  June,  July,  November,  and 
December;  in  1897,  January,  February,  March,  April,  May,  June, 
July,  and  September;  in  1898,  February,  March,  April,  May,  June, 
November,  and  December;  in  1899,  January,  February,  March,  April, 
May,  June,  October,  November,  and  December;  in  1900,  January, 
May,  June,  July,  September,  October ^  November,  and  December;  m 
1901,  January,  February,  March,  April,  May,  June,  July,  September, 
November,  and  December;  in  1902,  January,  February,  March,  April, 
June,  November,  and  December;  in  1903,  tfanuary,  February,  March, 
April,  May,  June^  October,  November,  and  December.  All  through 
these  years,  I  will  state  to  the  gentleman  from  Pennsylvania  [l£*. 
Pidmer],  the  record  shows  that  Judge  Swayne  was  eitiier  m  Louisiana, 
Alabama,  or  Texas  trying  cases;  that  he  was  assigned  there  by  circuit 
judges,  and  I  will  let  it  go  on  record  that  because  for  a  few  weeks  or  a 
few  months  during  the  neat  of  the  summer  he  spent  the  time  with  bis 
mother  on  the  old  homestead  where  he  was  bom,  in  Delaware,  the 
gentleman  from  Pennsylvania  charges  him  with  a  hi^h  crime,  and 
expects  and  will  ask  tne  honorable  Senate  of  the  United  States  to 
convict  him  and  dismiss  him  in  disgrace  from  the  high  office  which  he 
now  holds.  If  this  is  all  you  have  to  base  your  claim  for  nonresidence 
on,  I  say  it  is  the  duty  of  this  House  to  turn  it  down,  and  this  question 
should  never  have  been  raised  here. 

Mr.  Palmer.  Will  you  yield  to  an  interrogation,  now  that  you  have 
exhausted  the  peroration  ? 

Mr.  GiLLETT  of  California.  Yes,  sir. 

Mr.  Palmer.  Do  you  mean  to  tell  the  House  that  Judge  Swayne 
was  in  those  places  that  you  have  named  during  those  months  you 
have  named  ?  Is  it  not  true  that  he  was  93  days  a  year  outside  of  his 
district  holding  court  ? 

Mr.  GiLLETT  of  California.  I  say  this:  I  copied  it  from  the  record  of 
the  clerks  of  the  courts,  that  he  was  holding  court  those  very  months. 
I  copied  it  but  last  nignt,  and  propose  to  put  it  in  the  Record.  I  do 
not  say  that  he  was  at  those  places  all  through  the  month.  Some- 
times he  was  there  all  the  month  and  sometimes  a  part  of  the  month, 
and  some  of  the  time  was  spent  in  traveling  backward  and  forward  to 
the  places  stated.  Is  there  any  evidence  to  show  that  his  house  is  in 
Delaware?  Is  there  any  evidence  to  show  that  his  furniture  is  in 
Delaware  ?  He  left  Delaware  years  ago  and  moved  to  Philadelphia, 
where  he  practiced  law,  and  after  having  won  the  confidence  of  the 
leading  citizens  of  Pennsylvania,  in  1885  he  went  with  his  family  to 
Florida;  and  in  1895,  when  the  House  of  Representatives  had  legis- 
lated him  out  of  his  district,  he  went  to  Pensacola  and  registered^  there 
in  that  city  and  told  the  clerk  of  his  court  and  Mr.  Nortnup  to  find  a 
house  for  him  if  they  could,  and  they  said  they  never  coula  get  him  a 
suitable  place,  though  for  several  years  they  tried  to  do  so. 

He  tried  to  purchase  three  properties  from  1896  to  1900.  He 
did  rent  the  Simmons  house  in  the  fall  of  1900  and  moved  in  with 
his  family.  In  the  spring  of  1893  he  bought  the  A.  C.  Blount  home, 
which  he  now  owns,  and  late  in  the  fall  moved  into  that.     When  he 
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went  away  to  hold  court  in  these  different  places  he  registered  him- 
self "Charles  Swayne,  Pensacola,  Fla."  Does  not  a  man  know 
where  his  home  is  ?  To  comply  with  the  law  must  he  have  a  mansion, 
must  he  keep  a  carriage  and  servants,  must  he  live  in  a  house  of  his 
own  ?  Can  he  not  mamtain  a  residence  and  live  in  a  hotel  or  live  in  a 
boarding  house  ?  If  he  can  not,  a  bachelor  never  can  hold  office  in 
this  country  without  standing  some  chances  of  being  impeached. 
EUs  own  conduct  shows  that  ne  intended  to  reside  there.  He  did 
reside  there;  he  made  his  home  there;  he  did  his  business  there;  and 
I  want  to  say  that  when  Mr.  Hooten  wrote  him  about  these  deeds 
that  he  said  lie  had  in  his  possession,  he  says,  ''You  may  take  the 
nGiatter  up  when  vou  come  nome."  Mr.  Hooten,  one  of  tne  leading 
citizens  of  Florida,  writing  him  in  Delaware,  says,  ''We  will  take 
these  matters  up  when  you  come  home." 

Of  all  the  unfounded  charges  in  this  world  that  can  be  brought 
against  a  man  to  degrade  and  impeach  him  is  this  charge  made 
against  Judge  Swayne  that  he  had  no  residence  in  northern  Florida. 
He  had  no  residence  any  place  in  the  world  if  he  had  no  residence 
there.  The  intention  governs,  and,  under  the  decision  read  here  by 
the  gentleman  from  Maine  [Mr.  Littlefield]  in  his  address,  referring 
to  the  case  from  Colorado,  there  can  be  no  mistake  as  to  the  law  in 
this  matter.  Are  we  going  to  ask  the  Senate  of  the  United  States 
to  impeach  Judge  Swayne  and  to  degrade  him  because  in  obeying 
the  commands  of  his  superiors,  as  the  law  obliges  him  to  do,  he  spent 
a  large  part  of  his  time  out  of  his  district  in  different  States?  1  say 
there  is  no  merit  to  this  question  at  all.  I  do  not  see  how  gentlemen 
can  vote  for  impeachment  with  the  facts  standing  here  as  they  do 
stand,  and,  as  far  as  I  am  concerned,  I  do  not  propose  to  do  it. 

PRIVATE   GARS. 

Now,  take  the  question  of  private  cars.    I  want  to  hurry  along  as 

auickly  as  I  can.    Take  the  question  of  usin^  these  private  cars.    I 
o  not  want  to  be  understood  as  commendmg  the  conduct  of  any 
pubhc  officer  in  .riding  in  private  cars  furnished  gratuitously  by  a 
raiLroad  company.    I  do  not  stand  here  to  say  it  was  ri^ht  for  Judge 
Swayne  to  do  so,  but  I  do  contend  this,  that  under  the  circumstances 
it  does  not  present  a  case  of  that  enormity  which  would  authorize 
lis  to  commence  impeachment  proceedings.    There  was  no  intent  to 
corrupt  or  influence  him.    It  was  not  accepted  with  that  in  view. 
The  railroad  was  in  the  hands  of  the  receiver  and  the  proceedings 
v^ere  pending  before  his  court.    He  was  the  head  of  it.    It  was 
under  his  control;  it  was  managed  by  the  orders  that  he  made  and 
by  his  officers,  and  while  in  Guyencourt,  Del.,  the  receiver,  Mr. 
Durkee,  of  his  own  volition,  sent  a  private  car  to  Delaware  for  him. 
The  car  cost  nothing  to  move  it  back  and  forth  from  Jacksonville 
to  Guyencourt,  not  a  thing  in  the  world.    The  porter  upon  this  car 
-was  engaged  there  by  the  month  and  his  wages  went  on  just  the  same. 
The  conductor  that  ha^  charge  of  the  car  was  paid  by  the  month 
and  his  wages  went  on  just  the  same,  and  after  the  car  had  been  sent 
to  Guyencourt  it  had  to  be  hauled  back  any  way. 

Now,  if  Judge  Swayne  had  said  to  Mr.  Durkee:  "I  want  you  to  get 
out  of  here  with  your  car,  and  I  will  ride  back  in  another  one,''  and 
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if  he  had  doiie  so  that  would  have  been  all  .right;  but  beoauae  be 
went  into  the  car  of  the  road  of  which  he  was  tl^  head,  after  he  had 
been  requested  by  the  receiver  to  come  back  to  Jacksonville,  sad 
consumed  a  few  provisions  on  the  way  down,  atui  this  10  years  ago, 
it  is  made  now  the  basis  of  an  imneamiment  proceeding. 

Mr.  Moon  of  Pennsylvania.    Tnirteen  vears  ago. 

Mr.  GiLLBTT  of  Caiifomia.  This  took  place  18  years  ago.  I 
suppose  the  expense  included  some  beefsteak,  perhaps  a  little  eab- 
Ibage,  some  potatoes,  and  small  potatoes  at  that,  if  we  are  to  measure 
them  by  the  character  of  the  proceedings  here  in  relation  to  this 
matter.  And  because  he  acc^ted  this  courtesy  from  the  receiver, 
because  a  few  provisions  w^e  furnished  to  feed  him  for  24  hours, 
thev  ask  us  13  years  afterwards  to  impeach  him.  I  say  it  is  trifiinf 
with  the  Senate  of  the  United  States  to  send  a  matter  of  this  idna 
there  in  a  serious  way. 

He  made  his  trip  to  Caiifomia  and  he  made  it  at  his  own  expeose. 
There  is  no  evidence  that  the  company  was  ever  out  one  farthing 
on  account  of  that  trip.  No  complaint  was  ever  made  by  the  credi- 
-tors  at  all  that  they  were  ever  wronged;  and  it  se^us  to  me  that  if  it  is 
wortli  anything  it  simply  stands  here  as  a  living  example  of  the  efforto 
that  are  bein^  made  to  bring  Judge  Swayne  into  disgrace  in  this 
country.  While  I  say  I  do  not  commend  the  use  of  pnvate  cars,  if 
you  start  in  to  impeach  upon  tliis  ground,  where  are. you  going  to 
stop?  The  highest  officials  in  this  land  have  accepted  courtesies  of 
this  kind,  judges  and  governors,  and  are  doing  it  to-day.  Where 
are  you  going  to  stop  ?  How  long  since  we  have  become  so  righteous 
that  we  will  go  back  13  years  to  impeach  a  public  officer  for  riding 
in  a  private  car,  when  we  could  have  found  them  riding  in  private 
cars  within  a  month,  if  we  had  sought  evidence  against  them? 

I  do  not  believe  this  House  wiU  vote  in  favor  of  that  chaise.  I 
feel  confident  that,  the  Senate  of  the  United  States  will  not  treat  it 
seriously. 

Now,  there  is  another  charge  that  walks  in  here  at  the  eleventh 
hour  as  one  of  great  importance,  and  one  which  will  surely  persuade 
this  House  to  vote  impeachment — it  is  the  question  of  expenses.  It 
seems  to  me,  Mr.  Speaker,  that  the  record  shown  here  by  the  geiktleman 
from  Iowa  [Mr.  Lacey]  clearly  cuts  this  out  as  an  article  of  impeach- 
ment. What  attitude  are  we  in  ?  Suppose  we  did  agree  that  under 
a  fair  construction  of  the  law  that  a  judge  was  only  entitled  to  recehre 
what  would  be  his  actual  expenses  incurred  and  no  more.  Suppose 
vre  all  conceded  that  that  was  the  construction  that  should  be  j^aced 
on  this  statute,  and  that  none  other  could  be  placed  on  it.  Look  at 
the  record.  It  stands  before  us  here  that  a  large  majority  of  the 
judges  of  the  United  States  in  years  past  have  construed  that  law 
to  mean  that  they  were  allowed  an  allowance  of  $10  a  day  whoi 
ordered  to  hold  court  out  of  their  district.  When  the  matter  in  1896 
was  brought  to  the  attention  of  the  Setiate,  Senator  AOen.,  frvHn 
Nebraska,  called  the  attention  of  the  Senate  to  the  fact  that  eome  of 
the  judges  in  the  land  were  usin^  this  as  a  means  of  di^wing  SIO  a 
day  when  their  expenses  were  less.  Senator  Allen  inti*6dt^ed  tn 
amendment  that  tney  should  only  receive  their  actual  -eiqpeDseB 
incurred.  The  Senate  passed  the  amendment,  it  came  to  the  House, 
and  we  refused  to  concur;  and  that,  too,  with  the  knowledge  on  our 
part  of  what  the  judges  in  this  country  were  doing. 
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Lat«r  OB,  in  1898,  this  matter  came  up  before  the  House  of  Repr»» 
sentatiyes.  At  that  time  the  gentleman  from  Alabama  [Mr.  Under- 
wood] used  this  languid : 

Now,  this  section  in  the  bill  very  materially  changes  the  providone  of  action  715 
of  the  Kevised  Statutes.  In  the  first  place,  it  provides  a  compensation  of  $10  a  day  to 
tiie  district  judces  during  the  time  tMy  are  teavelinp;  from  their  homes  to  the  pUces 
wbeie  they  hold  extra  courts.  The  statute  already  gives  them  $10  a  day  compensation 
during  the  time  they  are  holding  courts,  but  this  gives  them  an  additional  compensa* 
tion  of  $10  a  day  while  traveling  back  and  foith. 

The  gentleman  from  Alabama,  was  then  of  the  opinion — I  believe 
be  was  a  member  of  the  Appropriations  Committee — that  this  (10  a 
day  was  compensation  granted  to  them  xmder  the  law,  which  thej 
were  drawing  and  which  they  had  a  right  to  draw  and  receive.  Then 
this  colloquy  took  place : 

Mr.  Undebwood.  Ab  I  understand,  the  judge  gets  $10  a  day  after  he  gets  to  the 
place  where  he  is  going  to  hold  the  court. 

Mr.  Cannon.  Not  the  district  jud^e,  but  the  circuit  judges. 

Mr.  Underwood.  Wlien  a  new  district  judge  is  sent  to  hold  court  when  another 
judge  is  sick,  he  gets,  under  the  law,  $10  a  d^. 

Mr.  Cannon.  I  do  not  so  understand  it.  Let  megive  my  understanding,  so  as  to 
get  the  exact  difference  between  us.  I  understand  the  district  judge  gets  his  $5,000 
a  year,  if  that  is  it 

Mr.  Underwood.  Yes. 

Ml.  Cannon.  When  he  goes  outside  to  hold  court,  he  does  not  get  anything. 

Mr.  Underwood.  My  fnend  from  llUnois,  I  think,  is  mistaken.  When  he  goes  to 
attend  court  he  gets  $10  a  day  compensation  for  holding  that  court  during  the  days 
he  ifl  there,  and  I  thixik  that  is  sufficient,  for  he  already  gets  $5,000  a  year,  and  to  pay 
him  $10  per  day  while  at  court  will  more  than  cover  his  expenses  and  it  is  sufficient 
compensation  without  giving  him  the  additional  amount  in  this  bill. 

Mr.  Cannon.  Commencing  on  line  16,  ''expenses  of  judges  of  the  circuit  courts  of 
appeals  " 

Mr.  Underwood.  That  excepts  the  circuit  court  judges,  and  they  would  not 
receive  it  anyway,  for  it  is  their  duty  now. 

Mr.  Cannon.  I  understand  when  ue  circuit  court  is  held  away  from  the  residence 
of  one  of  the  circuit  judges — I  mean  the  appellate  court — ^they  get  $10  a  day. 

So  the  controversy  goes  on.  It  was  stated  here  in  1898  on  the  floor 
of  this  House  and  to  the  Members  present  and  to  all  the  world,  so 
the  Members  of  the  House  understood  it,  that  the  law  as  it  then  stood 
entitled  the  judges,  when  sent  out  of  their  districts,  to  receive  $10  a 
da^.  That  is  wie  construction  placed  upon  it  by  the  Members  of 
this  House;  and  with  this  understanding  the  bill  passed  and  became 
a  law;  and  now  are  we,  after  the  language  that  was  used  in  1898, 
when  the  present  law  was  reenacted  by  Members  of  the  House;  after 
the  debates  that  have  taken  place  concerning  this  question  and 
recorded  at  the  time;  after  we  decided  that  judges  were  te  receive 
$10  per  day  as  an  allowance  or  compensation,  going  te  impeach  a 
man  because  he  teok  the  $10  a  day,  when  the  law  intended  that  he 
should  receive  it,  and  everyone  at  that  time  so  understood  it  ? 

Mr.  Bede.  Will  the  gentleman  answer  a  question  ? 

Mr.  Gtllrtt  of  Cabfomia.     Yes. 

Mr.  Bede.  Has  not  the  House  already  impeached  Judge  Swayne  ? 

Mr.  GiLLETT  of  California.  I  say  that  through  an  awkward  pro- 
ceeding, by  putting  the  cart  before  the  horse,  without  the  power  or 
opportunity  te  debate  the  specifications  that  we  were  going  to  send 
to  the  Senate,  we  have  voted  te  impeach  Judge  Swayne,  but  I  want 
to  say  this  te  the  gentleman  from  Minnesota,  that  if  we  at  that  time 
made  a  mistake,  and  we  are  not  brave  enough  to  take  it  back  now^ 
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we  tkre  not  worthy  to  be  Members  of  the  House  of  RepreeentatiYes. 
(Applause.] 

Mr.  Bede.  If  Judge  Swayne  is  innocent  he  ought  to  have  a  trial  I 

Mr.  GiLLETT  of  C^ifornia.  No,  sir;  there  is  nothing  to  try  if  he  is 
innocent. 

Mr.  Bede.  Have  we  not  done  the  worst  thing  we  can?  He  has 
been  impeached  before  the  country,  and  everybody  is  talking  about 
it;  if  he  is  innocent  he  ought  to  have  a  trial,  and  if  he  is  guuty  the 
people  ought  to  have  a  trial.     [Applause.] 

Mr..  GiLLETT  of  California.  If  Judge  Swayne  has  been  impeached 
before  the  people  of  the  United  States,  it  has  been  done  by  those  who 
have  been  maliciously  pursuing  and  hounding  him  for  several  years. 

Mr.  Bede.  Did  not  the  gentleman,  from  California  agree  to  the 
impeachment  a  month  ago,  and  hasn't  he  been  discussing  it  ever  since  ! 

IVlr.  GiLLETT  of  California.  If  I  made  a  mistake  in  the  first  instance, 
I  want  to  say  to  this  House  that  I  have  the  manhood  to  stand  up  and 
say,  after  the  disclosure  of  all  these  facts  which  I  have  mentioned, 
that  I  did  Judge  Swayne  an  injustice,  and  if  I  have  a  chance  I  am 
going  to  vote  to  undo  the  wron^  I  did  him.     [Applause.] 

Mr.  Bede.  Are  we  going  to  unpeach  the  Juoiciary  Committee  of 
this  House  i 

Mr.  GiLLETT  of  California.  The  Judiciary  Committee  of  this  House 
is  no  more  infallible  than  are  men. 

Mr.  LiTTLEFiELD.  I  Want  to  say  to  the  gentleman  that  nine  mem- 
bers of  the  Judiciary  Committee  were  agamst  this  proposition  in  the 
beginning. 

Mr.  Palmer.  I  would  like  to  inquire  of  the  gentleman  what  infor- 
mation he  has  now  that  he  did  not  have  when  he  voted  to  impeach 
Judge  Swayne.  Has  there  been  any  testimony  taken  before  the 
Judiciary  Committee  since  that  timet  Is  not  the  record  just  Uie 
«ame  as  it  was  when  we  voted  ? 

Mr.  LiTTLEFiELD.  I  would  like  to  answer  that  question. 

Mr.  Palmer.  I  am  not  asking  the  gentleman  from  Maine. 

Mr.  LiTTLEFiELD.  The  gentleman  does  not  want  me  to  answer. 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  the  gentleman  asks  me 
what  information  I  have.  I  have  this  information:  I  have  a  state- 
ment from  the  Secretary  of  the  Treasury  as  to  the  number  of  judges 
throughout  this  country  who  had  charged  the  same  amount,  and  which 
the  gentleman  from  Pennsylvania  [ilr.  Palmer]  refused  to  be  permitted 
to  be  shown.  Right  or  wrong,  I  have  it.  I  have  this  also:  I  have  a 
statement  made  by  honorable  Members  of  this  House  in  1898  that  it 
was  the  intention  of  the  law  that  these  judges  should  draw  $10  a  day, 
and  when  thoy  draw  $10  a  day  under  that  statement  we  have  no  ri^ht 
in  fairness  and  in  just  spirit  to  say  they  should  be  impeached  for  doing 
it,  and  I  am  not  going  to  do  it.     [Applause.] 

Mr.  Bede.  The  gentlemen  admits  that  the  judge  has  already  been 
impeached.  I  am  not  a  lawyer.  I  am  here  as  a  plain  American  <ati- 
zen.  The  lawyers  seem  to  have  muddled  the  case.  You  have 
already  impeached  a  judge  in  high  office  in  the  United  States.  Now, 
the  question  is  one  of  mere  formality  of  sending  the  articles  of  impeach- 
ment to  the  Senate,  and  yet  the  lawyers  in  this  House  have  been  try- 
ing the  case  for  a  week.  I  am  a  plain  American  who  wants  informa- 
tion. 
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Mr.  GiLLETT  of  California.  If  the  gentleman  is  a  plain  American,  I 
will  ask  him  to  stand  on  his  American  manhood  and  do  unto  an  Ameri- 
can what  he  would  have  an  American  do  unto  him.     [Applause.] 
Mr.  Bede.  I  am  willing  to  do  that. 

Mr.  GiLLETT  of  California.  If  this  House,  through  the  Judiciary 
Committee,  has  made  a  blunder,  if  they  have  made  a  mistake  in  this 
matter,  and  now,  after  five  or  six  days  of  debate,  we  have  ascertained 
that  we  have  made  a  mistake,  we  can  recall  what  we  have  done,  with 
honor  and  credit  to  ourselves,  from  the  Senate  and  put  it  before  the 
world  that  Judge  Swayne  is  not  to  be  impeached. 

Mr.  LiTTLEFiELD.  And  what  about  the  Iloskins  case  ?  They  relied 
on  the  Hoskins  case.  Call  their  attention  to  that.  There  is  no 
foundation  for  that. 

ilr.  GiLLETT  of  California.  We  have  stated  in  the  report  to  this 

House,  or  the  majority  has  reported,  and  it  has  been  argued  on  this 

floor,  that  Judge  Swayne  should  be  impeached  because  he  entered 

into  a  conspiracy  to  ruin  an  old  man  by  the  name  of  Hoskins  living 

in  the  State  of  Florida.     The  charges  were  baseless.     They  were 

unfounded.     Even  the  gentleman  from  Pennsylvania  [Mr.  Maimer] 

confesses  now  that  there  is  nothing  in  them.     It  has  been  said  around 

this  great  broad  land  of  ours  that  Judge  Swayne  has  bankrupted  men, 

and  that  Mr.  Hoskins  was  one  of  them.     They  sowed  all  this  seed,  and 

now  when  in  fair  discussion  we  take  it  up  they  try  to  get  away  from  it. 

They  have  abandoned  the  Hoskins  case.     They  have  abandoned  the 

chaises  that  every  bankrupt  estate  that  went  before  his  court  was 

reeking  with  wrong.    They  have  abandoned  the  charge  that  he  was 

corrupt.     They  have  abandoned  the  charge  that  he  was  ignorant,  and 

they  nave  abandoned  eight  or  nine  of  the  specifications  that  were 

furnished  us.     I  say  that  it  is  time,  they  having  backed  out  of  all  of 

these  charges,  that  we  as  Members  of  this  House  should  back  out  of 

the  rest  and  get  our  feet  on  ground  that  is  fair  and  honest. 

If  the  prosecutors  have  a  right  to  abandon  seven  or  eight  charges 
that  have  been  sent  broadcast  over  the  land,  that  have  been  brought 
on  the  floor  of  this  House,  that  have  been  embraced  in  the  majority 
report,  because  they  are  groundless  and  without  merit,  then  we  have 
the  same  right  to  abandon  the  rest  when  they  are  no  better  grounded. 
Now,  I  say  it  is  time  the  people  of  this  country  should  commence  to 
[oak  into  this  matter  a  little.  It  is  time  the  Members  of  this  House 
should  commence  to  stand  on  what  is  fair  and  right.  It  is  time  we 
should  stop  listening  to  reports  from  Judge  Swayne's  political  enemies 
n  Florida  and  endeavor  to  try  the  case  fairly  and  justly  and  honestly 
ind  upon  its  merits.  It  seems  to  me  he  has  been  hounded  and  pursued 
rom  one  end  of  the  country  to  the  other.  They  have  made  charges 
ind  have  backed  down  from  them.  They  have  sent  to  every  Member, 
inder  seal,  the  articles  passed  by  the  Flonda  Legislature.  Everything 
h^t  CNeal's  money  could  do,  everything  that  a  vicious  spirit  could 
lo  to  blacken  the  reputation  of  Judge  Swayne  has  been  done.  What 
rCt  has  Judge  Swayne  ever  done  in  the  discharge  of  his  duty  that  is 
rrong  ?  He  has  tried  cases  throughout  Alabama  •  he  has  tned  cases 
hxoughout  Louisiana;  he  has  tried  cases  througnout  Texas,  month 
f ter  month  and  year  after  year,  and  no  complaint  comes  from  these 
•tates  of  his  wrongdoings.  He  is  indorsed  here  as  a  judge  and  as  an 
ble  judge  by  Judge  Pardee.     Where  has  he  been  wrong?     Whom 
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has  he  wronged?  What  judgment  is  not  ri^tl  Where  is  there  any 
corruption  shown  in  this  case  ?  I  have  present  here^  and  I  shall  put 
them  in  the  record,  telegrams  from  the  best  citizens  of  Pensacola^ 
Fla. — lawyers,  doctors,  bankers,  merchants,  and  timber  men — ^in 
which  they  repudiate  the  statements  made  on  the  floor  by  the  gentle- 
man from  Pennsylvania  [Mr.  Palmer]  and  the  gentleman  from  Florida^ 
[Mr.  Lamar]  and  say  that  they  have  confidence  in  Judge  Swayne's 
integrity  and  that  they  are  not  behind  this  impeachment  proceeding. 
The  following  are  the  telegrams: 

Penbacola,  Fla.,  January  14,  1908. 
Hon.  J.  N.  GiLLKTT,  M.  C, 

Hotue  of  RepresenUUives,  WaskinffUm,  D.  C: 

We  believe  in  the  intesjity  of  Judge  Charles  Swayne,  and  as  citizens  of  his  judicial 
district  number  ourselves  as  his  Mends. 

F.  C.  Brent;  J.  J.  Stephens,  jeweler;  C.  L.  Mann,  jeweler;  Peter  Linden- 
stnith,  jeweler;  Thos.  C.  Watson,  real  estate;  M.  M.  Lewey,  editor  and 
publisher;  H.  H.  Friedrichsen,  merchant  tailor;  Chas.  Friedrichseii, 
merchant  tailor;  J.  E.  Watson,  engineer;  McKenzie  Oerting  &  Co., 
merchants;  John  A.  Merritt,  ship  broker;  H.  G.  Dailva,  merchant; 
F.  F.  Bingham,  lumber  merchant:  W.  K.  Hyer,  jr.,  cashier,  First 
National  Bank;  B.  Jones,  broker;  W.  F.  Fordham,  M.  D.;  John  B. 
Guttmann;  J.  F.  Taylor,  broker;  A.  M.  Stillman,  deputy  collector  &t 
customs;  Jas.  A.  Rikson,  deputy  collector  of  customs;  Alfred  Moog, 
wholesale  liquor  dealer;  David  Bear,  retired  merchant;  Morris  Bear, 
wholesale  merchant;  Max  Klein,  merchant;  Dave  Dannehise,  liquor 
dealer;  Alex.  Lischkoff,  jeweler;  Henry  Horsier;  N.  G.  Forcheimer, 

-V  shoe  merchant:  Wm.  Falk,  merchant;  D.  Kugelman,  wholesale  mer- 
chant; H.  Mueller,  merchant:  B.  L.  Gundeisheimer,  merchant;  A.  M. 
Cohen,  wholesale  notion  merchant;  J.  N.  Broughton,  contractor;  J.  F. 
Rhodes,  merchant;  C,  J.  Kenney,  merchant;  W.  L.  Gilmore,  hotel 
keeper;  Geo.  Bell,  merchant;  Jacob  Kreiger,  underwriter  agent. 


PxNSACOLA,  Fla.,  January  IS,  190S» 

Hon.   J.   N.    GiLLETT, 

Washington,  D.  C: 

We  believe  that  Judge  Swayne  has  the  friendship  and  good  wishes  of  many  citizens 
of  Pensacola,  among  them  ourselves. 

Douville  Timber  Land  Company;  C.  F.  Marsh,  M.  D.;  A.  G.  Binkley, 
lawyer;  C.  W.  Hageman,  timber  merchant;  F.  B.  Bruce,  merchant; 
Laz  Jacoby,  merchant;  B.  Gerson,  merchant;  Louis  Friedman  &  Co., 
merchants;  B.  E.  Clutter,  merchant;  P.  Stone,  merchant;  W.  J. 
Forbes,  merchant;  Sol.  Cahn,  merchant;  W.  H.  Knowles,  First  Na- 
tional Bank;  L.  Hilton  Green,  Citizens'  National  Bank;  P.  H.  Whaley, 
Episcopal  minister;  T.  F.  McGourin;-P.  G.  Renshaw,  M.  D. 


De  Funiak  Springs,  Fla.,  January  15, 1905, 
Hon.  J.  N.  GiLLETT,  M.  C, 

Washiuffton,  T).  C: 

We  regard  statements  in  Congress  on  13th  against  Judge  Swayne  aa  being  too  strong. 
Having  attended  his  courts  and  seen  his  action  upon  bench  we  express  our  confidence 
in  his  fairness.    We  are  his  friends. 

F.  N.  Kolmetz,  deputy  marshal;  L.  F.  Cochrane,  jeweler;  L.  W.  Plank^ 
real  estate  dealer;  W.  F.  Hall,  salesman;  J.  H.  New,  confectionery 
merchant;  Frank  R.  Hartford,  deputy  collector;  Chas.  M.  Cox,  attor- 
ney at  law;  J.  F.  King,  M.  D.;  D.  H.  King,  merchant;  Robert  Alaa- 
brook;  John  D.  King,  merchant;  M.  T.  King,  merchant;  P.  F.  I^eight; 
A.  L.  Breach. 
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Cedar  Keys,  Fla.,  January  14^  1905, 

Hon.  J.  N.  GiLLBTT,  WaMngtan,  D.  C: 

We  express  disapproval  of  Representative  Palmer's  statement  in  House.  We  have 
high  opinion  of  Juage  Swayne's  judicial  action  and  have  confidence  in  his  impartiality 
as  a  judge.    We  beueve  he  has  always  been  fair  to  citizens  of  Levy  County. 

J.  L.  CoTTRELL,  Member  Tovm  Council. 

J.  R.  Mitchell,   Town  Marshal. 

J.  A.  Williams,  Attorney. 

R.  L.  TisoN,  Merchant. 

Frank  Cale,  Pilot. 

Fred.  Cubberly,  Attorney. 


Tallahassee,  Fla.,  Janvxtry  i4,  1906, 

Hon.   J.    N.    GiLLBTT, 

House  of  Representatives,  Wdshinr/ton,  D.  C: 

We  admire  Judge  Swayne,  thinking  him  fair,  honest,  and  able. 

Jeff  T).  Ferrell,  blacksmith;  B.  R.  Kelley,  merchant;  Frank  ET.  Craig,  con- 
stable; W.  L.  Strickland,  deputy  United  States  marshal;  J.  F.  Hill, 
merchant;  J.  Ball,  Bloxham  Hotel;  Aaron  Levy,  merchant;  A.  Wan- 
niah,  cigar  manufactiurer;  R.  B.  Carpenter,  merchant;  W.  E.  Bradley, 
farmer:  G.  R.  Hodes,  naval  stores;  K.  E.  Hightower,  merchant. 


Tallahassee,  Fla.,  January  14i  1906. 

Hon.   J.    N.    GiLLETT, 

,    Hou»e  of  Representatives,  Washington,  D.  C: 

Palmer's  statment  that  Judge  Swayne  has  no  friends  not  fact.    All  Republicans  and 
many  Democrats  admire  him  here. 

Edmund  0.  Weeks,  Surveyor  General, 


Marianna,  Fla.,  January  14y  1905. 
Hon.  J.  N.  Gillett, 

House  of  Representatives  J  Washington,  D.  C: 

I  have  served  as  United  States  commissioner  for  near  10  years;  attended  15 
terms  of  court;  sent  near  400  cases  for  final  trial  before  Judge  Swayne.  Talked  with 
cprand  and  trial  jurors  and  defendants,  and  never  heard  anything  but  praise  for  Judge 
Swayne  from  anvof  them.  He  has  thousands  of  friends,  and  the  charge  that  he  has 
not  IS  base  and  slanderous.     Letter  follows. 

John  Thos.  Porter. 

Let  the  people  of  Florida  pass  on  this  question  themselves,  and 
you  will  find  the  best  citizenship  of  Florida  denouncing  this  very 
proceeding  as  they  are  already  denouncing  it.  Judge  Swayne  has 
friends  in  Florida.  He  numbers  among  his  friends  men  who  stand 
high  in  society  and  in  the  business  worid.  I  was  there  and  I  listened 
to  the  O'Briens  and  the  Keysers  and  others  of  that  ilk,  and  I  saw 
them  there  upon  the  stand  and  I  sized  them  up,  and  I  say  there  is 
no  evidence  produced  that  for  a  moment  can  convince  my  mind  that 
Judge  Swayne  is  guilty  of  any  of  the  charges  preferred  against  him. 
Champagne  to  carry  through  the  resolution  of  impeachment  in  the 
Floridii  Legislature;  six  or  seven  lawyers  lobbying  the  bill;  a  Federal 
judge  with  only  one  Republican  friend  on  the  floor.  Is  it  wonderful 
that  he  was  impeached  by  the  State  of  Florida?  And  the  only 
thing  now  that  tney  rely  on,  it  seems  to  me,  in  which  there  can  be  a 
particle  of  merit,  is  the  question  of  Davis  and  Belden  and  the  quea- 
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tion  of  his  nonresidence,  and  they  are  absolutely  without  a  foundur 
tion.  I  was  proud  yesterday  when  the  gentleman  from  New  YoA 
[Mr.  Cockran]  said  so  eloquently,  so  logically,  that  he  did  not  believe 
in  the  charge  of  these  expenses;  when  he  spoke  of  the  right  that  a 
judge  had  to  protect  his  officers  because  of  the  protection  to  which 
they  were  entitled  to  receive  under  the  law  that  justice  might  be 
administered  in  the  courts.  I  thought  he  spoke  well  and  spoke 
advisedly,  and  I  wish  it  could  be  read  again  to  the  Members  of  this 
House  before  they  take  their  votes.  And  in  conclusion  I  wish  to  say 
I  know  not  what  other  Members  of  this  House  may  do,  I  know  not 
what  views  they  may  entertain,  but  as  far  as  I  am  concerned,  having 
been  connected  witfi  this  matter  for  nearly  a  year,  having  been  to 
Florida  and  in  several  of  its  cities  observing  the  manner  and  demeanor 
of  witnesses  on  the  stand,  finding  out  something  about  the  spirit  that 
is  behind  this,  inquiring  into  the  merits  both  from  the  facts  and  the 
law,  I  can  not  say  that  1  would  do  justice  to  my  conscience  if  I  would 
vote  to  send  to  the  Senate  articles  of  impeachment  so  groundless  as 
they  are,  to  have  the  Senate  spend  its  valuable  time  in  passing  upon 
them  sufficiently  long  to  kick  them  out,  and  I  trust  that  this  Hoiise, 
in  all  spirit  of  fairness,  with  an  attempt  to  do  what  is  right  and  just 
by  a  man,  will  weigh  these  matters  carefully  and  satisfy  their  own 
consciences  and  their  own  hearts  that  they  are  right  before  they 
answer  to  tlieir  names  when  the  roll  is  called.     [Great  applause.] 

Appendix, 
judge  charles  8 wayne. 

April  1,  1904.  Referred  to  the  Houhg  Calendar  and  ordered  to  be  printed.  Mi. 
Gillette  of  California,  from  the  Committee  on  the  Judiciar>',  submitted  the  following 
views  of  the  minority  (to  accompany  H.  Res.  No.  274): 

On  the  10th  day  of  December,  1903,  the  House  passed  a  resolution,  a  copy  of  which 
is  as  follows: 

[House  resolution  No.  86,.  Fifty-eighth  Congress,  second  session.  ] 

Mr.  Lamar  of  Florida  submitted  the  following  resolution: 

"WTiereas  the  following  joint  rwolution  was  adopted  by  Uie  Legislature  of  the  Stale 
of  Florida: 

'"Senate  joint  roHolution  in  reference  to  Charles  Swayne,  judge  of  the  Unit^  States 

court  for  the  northern  district  of  Florida. 


((( 


'*Be  it  resolved  by  the  Legislature  of  the  State  o/  Florida:  Whereas  Charles  Swayiit. 
United  States  district  judge  of  the  northern  district  of  Florida,  has  so  conductei 
himself  and  his  court  as  to  cause  the  people  of  the  State  to  doubt  his  int<?grity  $jd 
to  believe  that  his  official  actions  as  judge  are  susceptible  to  corrupt  influences  sdl 
have  been  so  corruptly  influenced; 

"*WTiereas  it  also  appears  that  the  said  Charles  Swayne  is  euilty  of  a  ^'iolatios  ti 
section  five  hundred  and  fifty-one  of  the  Re\Tsed  Statutes  of  the  United  States  in 
that  he  does  not  reside  in  the  district  for  which  he  was  appointed  and  of  which  h*  » 
judge,  but  resides  out  of  the  State  of  Florida  and  in  the  State  of  Delaware  or  State  d 
rennsylvania,  in  open  and  defiant  violation  of  said  statute,  and  has  not  resided  in  tii? 
northern  district  of  Florida,  for  which  he  was  appointed,  in  ten  years,  and  is  c<^b- 
fltantly  absent  from  said  diptrict,  only  making  temporary'  visits  for  a  pretense  of  dis- 
chaiging  his  official  duties; 

"'Whereas  the  reputation  of  Charles  Swayne  as  a  corrupt  judge  is  very  injnric^i 
to  the  interests  of  the  entire  State  of  Florida,  and  his  constant  absence  from  his  sup- 
posed district  causes  great  sacrifice  of  their  rights  and  annoyance  and  expenf^  ay 
litigants  in  his  court; 
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"'Whereas  it  also  appears  that  the  said  Charles  Swayne  is  not  onl>r  a  corrupt  judge, 
but  that  he  is  ignorant  and  incompetent  and  that  his  judicial  opinions  do  not  com- 
mand the  respect  or  confidence  of  the  people; 

"* Whereas  the  administration  of  the  United  States  bankruptcy  act  in  the  court 
of  said  Charles  Swayne  and  by  hii^  appointed  referee  has  resulted  in  every  instance 
in  the  waste  of  the  assets  of  the  alleged  bankrupt  by  being  absorbed  in  unnecessary  costs, 
expenses,  and  allowances,  to  the  great  wrong  and  injury  of  creditors  and  others, 
until  such  administration  is  in  effect  legalizea  robbery  and  a  stench  in  the  nostrils 
of  all  good  people; 

^^*Be  it  resolved  by  the  house  of  representatives  of  the  State  o/  Florida,  the  senate  con- 
cwrring.  That  our  Senators  and  Representatives  in  the  United  States  Congress  be, 
and  they  are  hereby,  requested  to  cause  to  be  iui^tituted  in  the  Congress  of  tJie  United 
States  proper  proceedings  for  the  invewtiwation  of  the  proceedings  of  the  United 
States  cu"cuit  and  district  courts  for  the  northern  didtrict  of  Florida  by  Charles  Swayne 
as  United  States  judge  for  the  northern  district  of  Florida,  and  of  his  acts  and  doings 
as  such  judge,  to  the  end  that  he  may  be  impeached  and  removed  from  such  office. 

^^* Resolved  further.  That  the  secretary  of  state  of  the  Statu  of  Florida  be,  and  is 
hereby,  instructed  to  certify  to  each  Senator  and  Representative  in  the  Congress  of 
the  United  States,  under  the  great  seal  of  the  State  of  Florida,  a  copy  of  this  resolution 
and  its  unanimous  adoption  by  the  Legislature  of  the  State  of  Florida. 

*"The  State  of  Florida, 
*'* Office  op  the  Secretary  of  State. 

***  United  States  op  America,  State  of  Florida^  ss: 

"*I,  H.  Clay  Crawford,  secretary  of  state  of  the  State  of  Florida,  do  hereby  certify 
that  the  for^oin^  is  a  true  and  exact  copy  of  senate  joint  remlution  in  reference  to 
Charles  Swayne,  judge  of  the  United  States  court  for  the  northern  district  of  Florida, 
passed  by  the  Legislature  of  Florida,  session  of  1903,  and  on  file  in  this  office. 

'* 'Given  under  my  hand  and  the  great  seal  of  the  State  of  Florida,  at  Tallahassee, 
the  capital,  this  the  7th  day  of  September,  A.  D.  1903. 

[seal.]  "*H.  Clay  Crawford, 

Secretary  of  State . ' 


H  i 


It 


Resolved,  That  the  Committee  on  the  Judiciary  be  directed  to  inauire  and  report 
whether  the  action  of  this  House  is  requisite  concerning  the  official  misconduct  of 
Charles  Swayne,  judge  of  the  United  States  district  court  for  the  northern  district  of 
Plorida,  and  say  whether  said  judge  has  held  terms  of  his  court  as  required  by  law, 
whether  he  has  continuously  and  persistently  absented  himfielf  from  the  said  State, 
and  whether  his  acts  and  omissions  in  his  office  of  judge  have  been  such  as  in  any  de- 
gree to  deprive  the  people  of  that  district  of  the  benefits  of  the  court  therein  to  amount 
to  a  denial  of  justice;  whether  the  said  judge  has  been  guilty  of  corrupt  conduct  in 
office,  and  whether  his  administration  of  his  office  has  resulted  in  injury  and  wrong  to 
litigants  of  his  court. 

'  *  And  in  reference  to  this  investigation  the  said  committee  is  hereby  authorized  and 
empowered  to  send  for  persons  and  papers,  administer  oaths,  take  teF>timony,  and  to 
employ  a  clerk  and  stenographer,  if  necessary;  to  send  a  subcommittee  whenever  and 
wherever  it  may  be  necessary  to  take  testimony  for  the  use  of  said  committee.  And 
the  said  subcommittee  while' so  employed  shaft  have  the  same  powers  in  respect  to 
obtaining  testimony  as  are  herein  given  to  said  Committee  on  the  Judiciary,  with  a 
sergeant  at  arms,  by  himself  or  deputy,  who  shall  serve  the  processes  of  said  committee 
and  subcommittee  and  execute  its  orders,  and  shall  attend  the  sittings  of  the  same  as 
ordered  and  directed  thereby.  And  that  the  expense  of  such  investigation  diall  be 
paid  out  of  the  contingent  fund  of  the  House." 

The  author  of  said  resolution,  Representative  Lamar,  was  requested  by  the  sub- 
comniittee  appointed  to  investigate  said  chargas  contained  in  said  resolution,  to  sub- 
mit to  it  a  statement  setting  forth  specifically  the  charges  referred  to  in  a  general  way 
in  said  resolution.  In  compliance  with  this  request,  Mr.  Lamar  presented  to  saici 
subcommittee  the  following,  to  wit: 

**  In  re  Charles  Swayne,  United  States  district  judge  in  and  for  the  northern  district 
of  Florida:  Specifications  of  matters  to  be  presented  for  investigation  before  the 
investigating  committee  of  the  House  of  Representatives,  United  States  Congress  , 

^*SpeeiJication  ^.-rThat  the  said  Charles  Swayne,  judge  of  the  United  States  court  in 
and  for  tlie  northern  district  of  Florida,  for  10  years,  while  he  has  been  such  judge,  was 
B  nonresident  of  the  State  of  Florida,  and  resided  in  the  State  of  Delaware;  that  he 
rtever  pretended  to  reude  in  Florida  until  May,  1903;  that  during  said  time  of  his  non- 
residence,  by  such  nonresidence,  he  has  caused  great  inconvenience,  annoyance, 
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injury,  and  expense  to  litigants  in  his  court,  not  so  much  by  failure  to  hold  terms  of 
court  as  by  feilure  to  be  in  reach  for  the  disposition  of  admiralty  and  chancery  mattera 
and  other  matters  arising  between  ternii  of  court  needing  disposition. 

** Specification  2. — That  said  Charles  Swayne,  as  such  judge,  appointed  one  B.  C. 
Tunison  as  United  States  commissioner;  that  it  wai  charged  that  it  was  an  improx)er 
appointment,  and  that  testimony  was  offered  to  such  effect  before  said  appointment. 

^Specification  3. — ^That  the  said  Charles  Swayne,  as  such  judge,  appointed  and 
maintains  one  John  Thomas  Porter  as  United  States  commissioner  at  Marianna,  but 
that  baid  Porter  does  not  reside  at  Marianna,  but  at  Grand  Ridge,  16  miles  away,  and 
is  never  at  Marianna  or  at  his  office  except  when  notified  of  an  arrest,  necessitating 
people  having  business  with  United  States  commissioner,  often  at  expense  and  in- 
convenience, to  go  to  Grand  Ridge,  and  necessitating  the  holding  of  prisoners  for  a 
day  or  two,  at  their  inconvenience  and  in  impribonment  at  the  expense  of  the  Govern- 
ment, until  said  Porter  sees  fit  to  come  to  Marianna. 

"The  8j,id  Swayns,  although  there  is  great  necessity  for  a  commissioner  at  Marianna, 
has  refused  to  appoint  such. 

*' Specification  4- — That  said  Swayne,  in  the  administration  of  his  court,  has  been 
guiltv  of  great  partiality  and  favoritism  to  one  B.C.  Tunison,  mentioned  in  specifica- 
tion No.  2,  and  a  practicing  attorney  in  said  court;  that  sogreatand  well  known  has  this 
partiality  and  favoritism  become  that  it  has  created  the  general  impression  that  to 
succeed  in  that  court  before  the  said  Swayne  it  is  necessarv  to  retain  the  said  Tunison. 

^'Specification  5. — That  said  Swayne  has  been  guilty  of  oppression  and  tyranny  in 
his  office,  incorrectly  and  oppressively  and  without  jiibt  cause  imprisoning  one  W.  C. 
O'Neal,  one  £.  T.  Davis,  and  one  Simeon  Belding  upon  feigned,  fictitiou<4,  and  false 
charees  of  contempt  of  his  said  court.  -* 

*' Specification  6. — That  said  Charles  Swayne  has  willfully,  negligently,  and  corruptly 
administered  bankruptcy  cases  in  hi")  court,  to  the  extent  that  the  assets  of  bank- 
rupts have,  in  all  or  nearly  all  cases,  been  squandered  or  dissipated  in  paying  extraor- 
dinary fees  and  expenses  and  never  paying  any  dividends  to  creditors. 

^'Spedfication  7. — That  said  Charles  Swayne  was  guilty  of  oppression  and  tyranny 
in  his  office  to  one  Charles  Hoskins  upon  an  alleged  contempt,  resulting  in  the  suicide 
of  the  said  Hoskins,  and  said  alleg;ed  contempt  proceedings  being  brought  for  the 
purpose  of  breaking  down  and  injuring  one  W.  R.  Hoskins,  who  was  charged  in  said 
court  with  involuntary  bankruptcy,  but  who  was  defending  and  resisting  such  char;^. 

*' Specification  8. — ^That  said  Swayne  corruptly  purchased  a  house  and  lot  in  the  aty 
of  Pensacola  while  the  said  house  and  lot  was  in  litigation  in  his  court. 

^'Specification  9. — Ignorance  and  incom^tency  to  nold  said  position.  Under  this 
specincation  many  illustrations  could  be  given,  among  them  a  case  in  which  he  took 
jurisdiction  in  admiralty  in  violation  of  the  treaty  between  the  United  States  and 
Sweden  and  Norway,  and  in  one  case,  that  of  Sweet  v.  Owl  Commercial  Company  in 
which  he  charged  the  jury  to  exactly  and  diametrically  conflicting  theories  of  law. 

ySp-cificfition  11. — That  said  Swayne,  by  reason  of  hie  absence  from  the  State, 
failed  to  hold  the  term  of  court  which  should  have  been  held  at  Tallahassee  in  tiie 
fall  of  the  year  1902,  during  the  months  of  November  or  December. 

''Specification  12. — That  the  said  Charles  Swayne  has  been  guilty  of  conduct  unbe- 
coming an  upright  judge  in  that  he  has  procured  as  indoraers  on  his  note,  for  the 
purpose  of  borrowing  money,  attorneys  and  litigants  having  cases  pending  in  his  court. 

"Specification  13. — That  the  said  Charles  Swayne  has  been  guilty  of  maladministra- 
tion in  the  affairs  of  the  conduct  of  his  office;  tnaX  he  has  discharged  people  convicted 
of  crime  in  his  court.  Illustration,  case  of  Alonzo  Love,  convictiS  in  the  year  of  1902 
of  perjury." 

The  committee,  on  February  10,  1904,  proceeded  to  Florida  to  take  testimony  in 
support  of  said  chsurges,  and  examined  many  witnesses  and  received  a  lai^  amount 
of  documentary  evidence.  After  receiving  all  the  evidence  and  hearing  ai^guments 
for  and  against  the  matters  set  forth  in  said  specifications,  your  committee  met  to 
consider  the  same,  and  we  all  agreed  that  specifications  numbered  2,  3,  6,  7,  8,  9,  11, 
12,  and  13  were  not  proven  or  were  not  of  sufficient  gravity  to  warrant  impeaciunent 
charges  I  ein^  made. 

The  majority  of  the  committee  were  of  the  opinion  that  specifications  1,  4,  and  5 
had  been  proven;  that  Judge  Swayne  also  had  wrongfully  granted  a  continuance  in 
the  ca»B  of  W.  H.  Hoskins,  a  bankrupt,  when  he  desired  to  go  to  trial,  and  refused  to 
hear  his  witnesses,  and  that  charges  of  impeachment  against  him  on  these  grounds 
should  le  preferred. 

From  this  I  dissented,  I.ecause  I  did  not  believe  that  the  evidence  and  the  law  war* 
ranted  such  a  conclusion.  I  looked  u]K)n  the  impeachment  of  a  Federal  judge  ae  a 
very  serious  matter,  the  proceeding  being  a  quasi  criminal  one,  and  felt  tnat  before 
charges  should  be  preferred  that  the  mind  should  be  satisfied  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  of  the  truth  of  the  matters  alleged,  and  that  said  mat- 
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ters  should  be  of  a  most  serious  character,  if  not  a  high  crime  or  misdemeanor,  of  such 
a  willful  and  intentional  misbehavior  in  office  as  to  amount  to  a  denial  of  justice  to 
litigants  or  to  cast  discredit  upon  the  court  and  to  cause  a  loss  of  confidence  in  the 
honesty,  integrity,  and  morality  of  the  judge.  I  could  not  persuade  myself  to  believe 
that  every  error  made  by  the  court,  or  every  mistake  made  oy  bim  in  tne  dischsuj^e  of 
his  high  duties,  should  be  considered  sufficient  grounds  to  impeach  him.  I  reauzed 
that  even  the  judge  of  a  court  is  liable  to  err,  both  as  to  law  and  facts,  that  his  decisions 
are  not  always  correct,  that  his  judgments  are  likely  to  ]:e  wrong  and  oppressive,  and 
that  he  may  exercise  his  discretion  in  such  a  manner  as  to  defeat  justice. 

If  a  judge  were  to  le  impeached  for  every  error  which  he  committed  that  inflicted 
injury  upon  others,  Congress  would  have  to  remain  in  constant  session,  and  it  would 
be  the  busiest  court  in  the  world.  If  every  judge  who  has  wrongfully  found  a  person 
guilty  of  contempt  should  l^e  cited  to  appear  before  the  bar  of  the  Senate  to  answer 
charges  of  impeachment,  the  business  of  tnat  body  would  be  blocked  for  many  a  day. 
How  long  would  the  authority  of  our  courts  and  their  decrees  be  respected  if  every 
di^eatisfied  litigant  and  every  person  found  guilty  of  contempt  could  come  to  Congress, 
introduce  a  resolution  with  a  great  flourish  of  trumpets  chaining  the  judge  with  igno« 
ranee,  corruption,  tyranny,  incompetency,  and  dishonesty,  and  thereupon  the  judge 
l>e  investigated  and  brought  before  the  lar  of  the  Semite?  The  dignity  of  the  courts 
must  be  maintained,  and  their  judgments  and  decrees  must  he  respected.  Therefore 
Congress  should  be  very  guarded  and  careful  in  preferring  charges  of  impeachment. 
The  case,  to  warrant  such  charges,  t*hould  be  a  very  strong  one,  and  before  Congress 
acts  there  should  remain  no  reasonable  doubt  that  tne  judge  against  whom  complaint 
has  been  made  has  willfully,  knowingly,  and  intentionally  been  guilty  of  serious 
misbehavior  in  office,  or  has  been  guilty  of  some  high  crime  or  misdemeanor. 

With  this  rule  in  my  mind,  I  have  carefully  considered  all  of  the  evidence  submitted, 
and  I  can  not  say  that  I  feel  satisfied  therefrom  that  Judge  Swayne  has  misbehaved 
in  office;  that  he  has  been  guilty  of  any  hi^h  crime  or  misdemeanor;  that  he  has  been 
corrupt,  tyrannical,  or  oppressive,  or  that  his  conduct  is  unbecoming  a  judge.  Neither 
am  I  prepared  to  say  tnat  in  the  matters  charged  against  him  by  the  majority  that 
he  has  committed  any  error  of  law,  or  that  he  acted  in  a  tyrannical,  vindictive,  or 
oppressive  manner.  Neither  do  I  believe  that  the  evidence  in  the  case  warrants  the 
action  taken  by  the  majority  or  is  sufficient  to  cause  the  House  of  Representatives  to 

§  refer  charges  of  impeachment,  and  to  substantiate  this  belief  I  shall  now  consider 
18  evidence  in  connection  with  charges  preferred  by  the  majority  and  the  rules  of 
law  governing  the  same. 

!<fONRESIDENC£. 

First,  as  to  the  charge  of  nonresidence  and  the  inconvenience,  annoyance,  injury, 
and  expense  to  litigants  in  his  court  by  reason  thereof: 

The  evidence  shows  that  in  the  year  1885  Judge  Swayne  moved  from  Pennsylvania 
to  the  State  of  Florida  to  practice  law.  In  the  year  1890  he  was  appointed  district 
judge  of  the  northern  district  of  Florida,  and  shortly  thereafter  he  moved  to  St. 
Augustine,  which  was  in  his  district.  In  June,  1894,  the  boundaries  of  the  district 
were  changed,  and  St.  Augustine  became  a  part  of  the  southern  district  of  Florida. 
After  this  Judge  Swayne  ceased  keeping  house  m  St.  Augustine  and  stored  his  furniture. 
He  went  to  Pensacola,  Fla.,  then  the  largest  citv  in  his  district,  and  requested  a  friend 
to  place  his  name  on  the  register  of  voters,  ^is  was  not  done.  From  1895  until 
1900  Judge  Swayne  did  not  own  or  rent  any  house  in  Pensacola,  or  in  his  district, 
but  bcmraed  when  there  in  hotels  and  with  private  families. 

When  he  went  to  Pensacola  first  he  directed  Mr.  Marsh,  the  clerk  of  his  court,  to 
find  him  a  suitable  house.  Mr.  Marsh  testifies  that  he  trie'd  to  find  a  house  from 
October,  1895,  to  October,  1897,  but  could  not  get  a  suitable  one.  After  that  he 
tried  to  buy  a  house  for  him,  and  sought  to  purchase  the  Wright  house,  the  Piagio 
house,  and  the  Chipley  house,  but  failed  to  get  either.  Capt.  Northnip  testified 
that  when  Judge  Swayne  first  came  to  Pensacola  he  asked  him  to  get  for  him  a  suitable 
house  and  that  he  took  Judge  Swayne  in  his  buggy  and  drove  him  about  to  find  a 
house  but  failed. 

In  1900  he  rented  a  house  from  Thomas  C.  Watson  &  Co.,  put  his  household  furniture 
in  it.  and  paid  rent  and  insurance  until  May,  1903,  when  he  moved  into  a  house 
purcnased  oy  his  wife  and  where  he  now  lives.  There  is  no  direct  and  positive 
evidence  or  any  evidence  at  all  that  from  the  year  1895  down  to  May,  1903,  Judge 
Swayne  had  a  home  anywhere  in  the  United  States  excepting  in  Florida.  During 
a  part  of  this  time  his  family  were  in  Europe.  They  lived  with  him  for  a  short  period 
in  Pensacola,  and  his  son  came  and  lived  with  him  for  awhile. 

In  the  resolution  it  is  charged  that  during  this  time  he  resided  in  Delaware  or 
Pennsylvania,  but  no  evidence  of  this  kind  was  offered,  and  it  is  very  evident  if 
Judge  Swayne  resided  in  either  State  and  made  his  home  there  that  it  would  have 
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been  a  very  easy  matter  to  have  established  that  fact  by  an  abundance  of  proof. 
A  list  of  witnesses  to  prove  that  he  resided  in  Delaware  was  furnished  the  committee, 
but  none  were  called,  and  the  prosecution  rested  without  offering  to  call  any  of  ihem^ 
hence  it  is  reasonable  to  suppose  that  it  could  not  be  proven  that  Judge  Swavne 
resided  in  that  State.  In  fact,  he  says  he  left  Delaware  m  1867  and  has  never  since 
that  date  made  his  home  there.  Jud^e  Swayne  must  have  a  residence  somewhere. 
He  established  a  residence  in  Florida  m  1835,  and  there  is  no  proof  that  he  ever  left 
that  State  to  make  his  home  elsewhere,  or  that  he  intended  to  do  so. 

The  fact  that  he  went  north  every  summer  to  spend  his  vacation,  or  be  with  his 
aged  mother,  does  not  prove  that  he  changed  his  residence,  because  t^is  is  a  practice 
followed  by  some  of  tne  Federal  judges  in  the  Soutib.  The  heat  of  that  country 
becoming  intolerable,  they  go  north  during  the  summer  months.  In  1900  he  moved 
his  furniture  into  a  house  in  Pensacola  rented  from  Thomas  C.  Watson  &  Co.,  and  for 
three  years  paid  the  rent.  He  boarded  at  times  in  the  Escambia  Hotel  and  part 
of  the  time  m  private  boarding  houses  during  the  time  he  was  in  Pensacola.  TTie 
records  of  the  court  show  that  he  averaged  about  two  months  each  year  in  his  district 
in  the  actual  trial  of  cases;  that  he  usually  came  to  Pensacola  a  day  or  two  before 
the  term  of  court,  and  after  the  term  was  over  would  depart.  It  also  appears  in 
evidence  that  he  would  return  to  Pensacola  also  at  times  when  the  court  was  not  in 
session  and  between  terms. 

Now,  then,  it  being  chareed  that  he  was  a  nonresident  of  the  district  and  therefore 
guilty  under  the  statute  of  a  crime,  to  wit,  a  high  misdemeanor,  it  falls  upon  ^ 
prosecution  to  prove  beyond  a  reasonable  doubt  that  Judge  SwajTie  did  not  reside 
within  the  district  but  inaintained  a  residence  elsewhere,  and  I  submit  that  abaentiiur 
himself  any  length  of  time  from  the  district  does  not  alone  prove  that  he  is  a  non- 
resident of  it.  The  prosecution  have  not  shown  where  his  residence  is  if  it  is  not 
in  his  district.  Between  1895  and  1899  Judge  Swayne  requested  parties  in  Penaacola— 
W.  H.  Northrup  and  Fred  March — to  find  for  liim  a  suitable  residence,  and  they 
testified  that  no  suitable  place  could  be  found.  He  also  attempted  to  purchase  i 
house  and  also  took  some  steps  toward  building  one.  This  clearly  shows  the  intent  on 
the  part  of  Judge  Swayne  to  reside  in  his  district,  and  surely  a  man's  intent  always 
controls  on  a  question  of  residence.  Residence  is  clearly  a  question  of  intent.  A 
man  chooses  his  own  residence  and  that  residence  remains  until  he  decides  to  haw 
another.  There  is  no  evidence  that  Judge  Swayne  had  no  intent  to  establL4i  his 
residence  in  Florida  and  in  his  district,  or  that  he  had  any  intent  to  establi^  it  ^ime- 
where  else.  That  he  paid  no  taxes  or  did  not  vote  is  not  conclusive  tliat  he  did  not 
reside  in  his  district.     Neither  are  necessary  to  establish  residence. 

But  it  is  said  he  was  absent  from  his  district  nearly  10  months  during  each  year. 
But  this,  as  said  before,  does  not  prove  his  residence  was  not  there.  Well,  it  is  aid. 
it  is  a  strong  circumstance  and  it  proves  that  he  was  n^Iectiug  his  business;  Uiat 
he  was  not  discharging  the  duties  of  his  office,  and  from  this  fact  he  diould  be  im- 
peached. Let  us  sec.  It  is  true  that  Jud^e  Swayne  was  absent  from  his  di^rirt, 
and  for  months;  but  it  is  not  true  that  litigants  in  his  court  suffered  great  or  any 
inconvenience  thereby,  or  that  they  suffered  any  loss.  Judge  Swayne  tells  us  the 
reason  why  he  was  away  and  where  he  was.  He  was  on  duty.  He  was  not  oa  a 
vacation,  enjoying  the  quiet  and  rest  of  Guyencourt,  Del.,  or  idling  away  his  time  in 
seeking  pleasures,  but  he  was  on  duty  most  of  the  time.  Under  me  law  the  ciiciot 
judge  of  a  district  may  order  a  district  judge  to  go  into  other  districts  and  hold  coort, 
and  also  to  sit  on  the  circuit  court  of  appeals. 

The  records  in  this  case  show  that  Judge  Pardee  and  Judge  McCormick  ordered 
Judge  Swayne  to  hold  court  in  Alabama,  Texas,  and  Louisiana  at  different 
and  also  to  sit  on  the  circuit  court  of  appeals,  and  that  he  obeyed  this  order,  as  it 
his  duty  to  do.  The  certificates  of  the  clerks  of  different  courts  in  the  States  just 
show  when  Judge  Swayne  held  court  therein,  and  here  follows  the  record,  not  jri^ins 
the  States  and  court'^,  which  can  be  obtained,  but  the  number  of  months  in  which  he 
held  court  in  eat^h  year  in  said  States  and  out  of  his  district,  commencing  with  1S95: 

1895.  April,  May.  November,  and  December,  four  months. 

1896.  January,  Febniary,  March,  April,  May,  June,  November,  and 
eight  months. 

1897.  January,  February,  March,  April,  May,  June,  and  July,  seven  months, 

1898.  January,  February,  March,  April,  May,  November,  and  December, 
months. 

1899.  January,  February,  March,  April,  May,  June,  October,  and  November, 
eight  monthvS. 

1900.  January,  May,  June,  September,  October;  December,  six  months. 

1901.  September. 

1903.    January  and  February. 
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Holding  court  for  two  months  on  an  average  in  his  own  district  would  make  him 
holding  court  on  an  average  of  about  nine  months  each  year.  And  this,  it  must  be 
admitted,  is  a  good  record  for  holding  court  in  the  Southern  States.  A  large  part  of  the 
other  three  months,  no  doubt,  were  used  by  the  court  in  preparing  decisions  and  tak- 
ing a  vacation,  unless  he  decided  all  of  his  cases  from  the  bench,  which  is  not  likely. 
The  record  also  shows  that  not  only  did  he  hold  court  in  other  districts  seven  and 
eight  months  during  the  year,  but  when  the  time  for  holding  court  in  his  own  district 
arrived  that  he  went  there  and  dispatched  all  of  the  business  and  kept  his  docket 
clear.  What  does  the  majority  want  to  impeach  him  for?  Because  he  was  absent  from 
his  district  under  orders;  because  he  only  worked  nine  and  ten  months  a  year  holding 
court;  because  he  kept  his  docket  clear;  because  he  did  not' work  hard  enough?  No; 
certainly  these  can  not  l)e  the  reasons.  Then  what  are  they?  If  litigante  were  sub- 
jected to  "inconvenience,  annoyance,  injury,  and  expense, "  as  stated  in  the  specifi- 
cations, during  the  time  he  wa«i  absent  from  his  district  under  orders  from  Judges  Par- 
dee and  McOormick,  then  whose  fault  wa«i  it?  And  what  right  have  parties  to  make 
this  the  basis  for  charges  of  impeachment,  and  what  just  reason  can  this  committee 
give  to  accept  the  same  as  sufficient  for  preferring  charges? 

Now,  the  presumption  of  law  is  that  Judge  Swayne  is  a  resident  of  his  district.  As 
long  as  a  party  retains  an  office  which  he  holds  during  good  behavior  he  is  presumed 
to  continue  his  domicile  in  the  place  where  he  is  to  exen^ise  his  functions.  (Oakey 
V.  Eastin,  4  La.,  69.)  This  presumption,  as  alreadv  stated,  must  be  overcome  oy  evi- 
dence 8\ifficiently  strong  to  satisfy  the  mind  beyond  a  reasonable  doubt,  because  under 
the  statute  it  is  made  a  high  misdemeanor  not  to  reside  in  the  district.  It  can  not  be 
overcome  by  hearsay  evidence  or  by  opinions  of  parties  as  sought  to  be  done  in  this 
case,  but  by  satisfactory  evidence  which  is  competent  and  relevant.  One  may  be 
considered  as  dwelling  and  having  his  home  in  a  certain  town,  though  he  has  no  par- 
ticular choice  there  as  the  place  of  his  fixed  abode.  (2  Me.  Repts.,  411.)  A  man  is 
not  prevented  from  obtaining  a  residence  in  a  place  where  he  goes  to  permanently 
make  his  home  bv  the  fact  that  his  wife  and  children  remain  in  his  old  home.  (1  Bond, 
578.) 

Neither  does  al)8ence  from  a  man's  place  of  business  for  a  reasonable  time  cause 
him  to  lose  or  forfeit  his  residence  there.     (>f  course  the  judge's  residence  must  be  a 
legal  one  as  distinguished  from  a  constructive  one,  and  his  intent,  coupled  with  his 
acts,  go  to  make  up  this  residence;  that  he  pays  no  taxes  or  does  not  vote  is  not  evi- 
dence sufficient  to  rebut  the  presumption  of  his  residence.     He  may  not  have  any 
property  to  pay  taxes  on,  and  may  not,  under  some  circumstances,  care  te  vote.     When 
ft  judge  goes  to  a  place  avowedly  for  the  purpose  of  making  it  his  home,  requests  others 
to  try  and  rent  him  a  suitable  house  in  which  to  live,  endeavors  to  purchase  a  suitaf)le 
place  when  he  learns  he  can  not  rent  one,  contemplates  building  a  home  when  he 
can  not  buy,  and  finally  succeeds  in  rentiiic?  a  house  which  he  moves  into  and  pays  rent 
thereon  for  three  years,  and  finally  occupies,  with  his  family,  a  house  purchased  by 
his  wife,  surely  must  have  established  the  fact  that  it  was  hi«5  intent  in  good  faith  to 
mftke  his  home  in  that  place,  and  in  the  al^sence  of  a  very  strong  showing  it  must  be 
conceded  that  he  has  established  a  residence  there. 

Having  established  this  residence  he  can  not  lose  it  because  his  duties  as  a  judge 
require  him  to  hold  court  in  other  States  within  the  circuit  in  which  his  district  is 
for  seven  and  eight  months  a  year,  or  by  spending  a  vacation  during  the  hot  months  of 
July  and  August  with  his  aged  mother  in  Delaware.  Under  all  these  facts  it  can  not 
be  said  that  Judge  Swayne  has  \aolated  the  statute,  and  neither  has  he  made  any 
excufles  for  his  nonresidence.  He  explained  his  a])sence  from  the  district,  as  above 
stated,  and  surely  this  can  not  be-  urged  as  a  sufficient  ground  for  his  impeachment. 
This  brings  me  to  the  other  question  stated  in  the  first  specification,  to  wit: 
"That  during  said  time  of  his  nonresidence,  by  such  nonresidence  he  has  caused 
^reat  inconvenience,  annoyance,  injury,  and  expense  to  litigants  in  his  court,  not  so 
much  by  failure  to  hold  terms  of  court  as  by  failing  to  l)e  in  reach  for  the  disposition 
of  admiralty  and  chancer}'  matters,  and  other  matters  arising  between  terms  of  court 
need ing  disposition  .*  * 

Of  courae,  if,  as  has  just  been  stated,  he  was  absent  under  orders  holdingcourt  else- 
"wrhere,  he  is  to  be  excused.  But  what  are  the  facts  on  this  question?  J.TE.  Wolfe,  a 
United  States  district  attorney  from  1895  to  1898,  and  for  two  years  thereafter  assistant 
district  attorney,  speakmg  of  the  loss  and  inconvenience  of  litigants  caused  by  the 
absence  of  Judge  Swayne  from  the  district,  says: 

"I  do  not  know  of  any  case  in  which  there  has  been  an  embarrassment  on  account 
of  Judge  Swayne's  absence,  and  I  do  not  know  of  any  civil  proceeding  in  which  liti- 
gants were  damaged  or  injured  by  the  absence  of  the  judge." 
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Mr.  Marsh,  the  clerk  of  the  court,  was  asked  this  (luestion  ([237  of  recozd): 

'^Q.  Do  you  know  of  any  loss  to  litigants  by  any  inconvenience  resulting  by  reason 
of  the  absence  of  Judge  Swayne? — ^A.  Never  a  complaint,  except  in  one  instance,  uid 
that  was  the  Big[ning  of  a  bill  of  exceptions  *  *  *  when  Judge  Swayne  was  holdinx 
a  term  of  court  m  Waco,  Tex .  .  I  shipped  the  bill  to  him  and  it  was  signed  and  retomea 
in  time." 

W.  A.  Blount,  one  of  the  leading  lawyers  of  Florida,  says: 

''Whether,  as  a  matter  of  fact,  his  absence  has  resulted  in  injurv  or  expense,  I  do 
not  know.    I  can  not  say.  now  if  any  cases  have  been  delayed  by  this  abs^ce. " 

B.  S.  Liddon,  one  of  the  attorneys  for  the  prosecution,  attempted  to  show  tfa&t  he 
had  a  case  which  he  was  -forced  to  settle  because  the  judge  was  absent,  and  that  he 
had  a  good  defense  to  it.  He  said  the  action  was  commenced  in  the  sunmier,  and  that 
Judge.  Swayne  would  not  return  imtil  November.  The  facts  are,  as  finally  admitted 
by  the  witness  when  confronted  with  the  record,  that  the  suit  was  commenced  on 
January  25,  1897,  after  the  court  had  adjourned  on  January  9;  that  it  was  settled  iir 
February,  and  that  the  court  returned  from  Texas,  where  he  had  been  ordered  to  hold 
court,  and  held  a  term  of  court  in  Pensacola  on  March  6. 

Another  lawyer  for  the  prosecution,  Mr.  Davis,  was  put  on  the  stand  to  testify  to 
inconvenience  caused  litigants  by  the  judge's  absence.  He  complained  tihat  he 
could  not  get  a  bill  of  exceptions  signed  readuy  because  the  court  was  absent  in  Del^ 
ware.  It  appears  from  the  evidence  that  the  delay  was  caused  by  the  fault  of  Mr. 
Davis  by  not  incorporating  into  the  bill  certain  documentary  evidence  which  the 
court  directed  to  be  mcludcd  in  it,  but  even  then  the  bill  was  signed  in  time  and  no  Iosb 
followed  to  anvone.  One  Marshall  was  sworn  as  a  witness  to  prove  that  he  was  forced 
to  settle  a  bankruptcy  case  owing  to  the  fact  that  he  could  not  get  a  hearing.  A  short 
time  after  the  matter  was  commenced  the  judge  was  holding  a  term  of  court  and 
Marshall  never  asked  to  be  heard.  I  have  cited  the  only  three  instances  shown  by 
the  prosecution  to  substantiate  this  charge.  All  amounted  to  nothing;  and  it  is  quite 
evident,  with  the  great  industry  of  the  gentlemen  b^ind  this  movement,  that  if 
there  was  anything  to  support  the  chaige  tney  would  have  found  it. 

CONTEMPT  or  O'NSAL. 

Second.  The  majority  contend  that  Judge  Swayne  should  be  impeached  because  he 
found  W.  G.  O'Neal  guilty  of  contempt  and  sentenced  him  to  jail;  that  there  is  no 
law  authorizing  such  a  judgment,  and  that  the  jud^e  acted  arbitrarily  and  oppreasively. 
I  can  not  agree  with  the  majority  either  as  to  their  construction  of  the  law  or  as  to  the 
facts.  They  have  stated  tne  strongest  case  possible  in  this  matter  against  Judge 
Swayne  without  inquiring  if  the  record  does  not  contain  facts  to  justify  his  conduct 
and  to  uphold  his  judgment.    The  facts  are  these: 

On  the  29th  day  of  August,  1902,  one  Scarritt  Moreno  filed  in  the  district  court  for 
the  northern  district  of  Florida  his  petition  in  bankruptcy.  On  September  15,  1902, 
one  Adolph  Grcenhut  was  appointed  trustee  of  the  estate  of  said  bankrupt.  That  the 
said  Greenhut,  as  such  trustee,  in  carrying  out  the  implied  orders  of  the  court  appoint- 
ing him,  and  in  the  dischaz^e  of  his  duties  to  collect  and  recover  the  assets  of  the 
bankrupt,  commenced  an  action  in  equity  for  the  purpose  of  having  a  certain  deed 
of  property  purchased  by  said  bankruptcy  in  the  name  of  his  wife,  and  to  have  certain 
mortgages  thereon  declared  null  and  void. 

The  American  National  Bank  of  Pensacola  was  made  a  party  defendant  in  thii 
action;  W.  G.  O'Nciil  was  the  president  of  the  bank.  The  action  was  commenced 
Saturday  afternoon,  October  18,  1902.  On  the  following  Monday  morning  the  said 
W.  C.  0  Neal,  when  passini?  th(^  offi(!e  of  the  said  Greenhut,  where  were  kept  the  papets 
of  said  estate  and  the  businesH  thereof  transacted,  stopped  and  said  to  Greenhut  that 
he  wished  to  speak  to  him,  and  Greenhut  replied,  "I  will  see, you  right  now,"  and 
both  gentlemen  stepped  into  Mr.  Greenhut's  office.  What  transpired  in*  that  office 
was  only  seen  by  Greenhut  and  O'Neal,  and  their  statements  are  conflicting,  O'Neal 
testifying  that  he  went  in  there  to  reproach  Greenhut  for  commencing  the  action; 
that  hot  words  passed  between  them,  and  that  Greenhut  threatened  to  do  him  up; 
that  as  he  started  to  leuve  the  office  he  turned  around  and  told  Greenhut  that  he  had 
lied  about  the  Moreno  acceptance,  and  that  Greenhut  then  struck  him  and  he  pushed 
him  away,  and  as  he  rushed  upon  him  again  he  drew  his  pocketknife  and  cut  Greenhut 
in  self-defense. 

Greenhut,  in  his  affidavit,  says  that  O'Neal  went  in  his  office  with  him,  where  be 
kept  and  had  the  custody  of  the  papers,  books,  etc.,  relating  to  and  connected  with 
the  books  of  said  Moreno,  bankrupt;  that  He  asked  him,  Greenhut,  why  he  had  coca* 
menced  the  action  against  the  American  National  Bank,  and  made  the  remark  that  he 
would  settle  with  hira,  or  will  settle  the  matter,  and  that  O'Neal  then  started  to  walk 
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out,  and  that  Greenhut,  not  knowing  of  hia  puipoee,  followed.  That  when  at  the 
doorwav  O'Neal,  without  any  provocation,  tumea  and  wheeled  suddenly  about  with 
his  joiiie  in  his  hand  and  struck  at  his  (Greenhut's)  throat,  cutting  him  at  a  point 
behind  the  left  ear,  cutting  through  a  portion  of  it,  thence  across  the  left  cheek  to  the 
comer  of  the  mouth,  stabbed  him  four  times,  inflicting  serious  injuries  upon  him 
which  prevented  him  from  attending  to  his  duties  as  a  trustee.  Seventeen  or  eighteen 
dajrs  after  this  assault  the  said  Greenhut  filed  in  Judge  Swayne's  court  an  affidavit  of 
which  the  following  is  a  copy: 

''Untted  States  of  America, 

^^  Northern  District  of  Florida,  City  of  Pengacola,  m; 

"Adolph  Greenhut,  of  the  city  of  Pensacola,  in  the  district  aforesaid,  being  duly 
Bwom  according  to  law,  on  his  oath  doth  depose  and  say: 

"That  theretofore,  to  wit,  on  the  29th  day  of  August,  1902,  one  Scarritt  Moreno 
filed  in  the  honorable  the  district  court  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  at  Pensacola,  his  petition  to  be  adjudicated  a  bankrupt  and  to 
obtain  the  benefits  ofthe  acts  of  Congress  of  the  United  States  relating  to  bankruptcy. 
That  thereafter  such  proceedings  were  had  upon  said  petition  in  said  United  States 
district  court  that  on  September  15,  1902,  affiant  was  duly  appointed  trustee  of  the 
estate  of  the  above-named  Scarritt  Moreno,  bankrupt,  which  said  appointment  of 
deponent  as  trustee  was  then  and  there  approved  by  the  said  court. 

Thereafter,  to  wit,  on  the  day  and  year  last  aforesaid,  affiant  accepted  said  appoint- 
ment and  filed  his  bond  as  such  trustee,  which  said  bond  was  duly  approved  by  E.  K, 
Nichols,  Esq.,  referee  in  bankruptcy,  and  at  the  same  time  deponent  took  the  oath  of 
office  as  required  by  law,  and  thereupon  he  became  charged  with  the-duties  and 
clothed  witn  the  authority  appertaining  to  a  trustee  in  bankruptcy  under  the  laws 
of  the  United  States,  and  from  thence  hitherto  has  occupied  and  is  now  occupying 
said  trusteeship,  amenable  to  and  subject  to  the  orders  of  the  said  the  honorable  district 
court  of  the  United  States  in  and  for  the  northern  district  of  Florida. 

**That  afiSant  was,  by  his  counsel,  advised  that  it  was  his  duty  as  trustee  of  the  estate 
of  said  Scarritt  Moreno  as  aforesaid  to  institute  a  certain  suit  or'action  in  equity  for  the 
purpose  of  havine  certain  property  purchased  by  the  said  Scarritt  Moreno,  bankrupt, 
the  title  to  whicn  was  taken  by  the  said  Scarritt  Moreno  in  the  name  of  his  wife, 
brought  into  the  said  United  States  district  court  as  a  part  of  the  estate  of  said  bank- 
rupt, to  be  there  administered  as  required  by  law,  and  for  the  further  purpose  of  having 
-certain  mortgages  on  said  property  decreed  and  declared  to  be  null,  void,  and  of  no 
effect.  That  thereupon  in  the  afternoon  of  Saturday,  the  18th  day  of  October,  1902, 
through  his  counsel,  ne,  as  trustee  as  aforesaid,  and  in  the  performance  of  his  duty  as 
aforesaid  as  an  officer  of  the  said  United  States  district  court,  caused  to  be  filed  in  the 
circuit  court  of  Escambia  County,  State  of  Florida,  his  certain  bill  of  complaint,  therein 
and  thereby,  among  other  things,  asking  the  relief  above  referred  to. 

**That  by  the  advice  of  his  counsel,  Scarritt  Moreno,  Susie  R.  Moreno,  his  wife,  the 
American  National  Bank  of  Pensacola,  the  Citizens'  National  Bank  of  Pensacola,  and 
othciB  were  made  parties  defendant  in  and  to  said  bill  of  complaint,  and  that  upon 
the  filing  of  the  said  bill  of  complaint  suit  was  commenced  against  the  defendants 
named  in  said  bill  of  complaint.  That  all  of  the  proceedings  above  referred  to  were 
taken  and  had  by  affiant  as  an  officer  of  the  district  court  of  the  United  States  in  and 
for  the  northern  district  of  Florida,  and  in  the  due,  proper,  and  faithful  performance 
of  hifl  duty  as  such  officer,  and  were  necessarily  had  and  taken  under  the  law  and  hia 
oath  of  office. 

**That  on  Monday,  the  20th  day  of  October,  A.  D.  1902,  between  the  hours  of  9  and 
10  o'clock  a.  m.,  affiant  was  standing  in  the  door  of  the  office  of  the  store  owned  and 

conducted  by  him,  situated  at  No.  East  Government  Street,  in  the  city  of 

Pensacola  aforesaid,  which  said  office  was  occupied  by  deponent,  among  other  thin^, 
for  the  purpose  of  performing  the  duties  devoh-ing  upon  him  as  trustee  as  aforesaid, 
and  in  which  said  office  this  deponent  kept  and  had  the  custody  of  the  papers,  books, 
etc.,  relating  to  and  connected  with  the  estate  of  said  Scarritt  Moreno,  bankrupt,  in 
deponent's  hands  as  trustee  as  aforesaid;  that  at  the  said  time  deponent  was  engaged 
in  conversation  with  one  Alex  Lisohkoff,  when  one  W.  C.  O'Neal,  who  was  at  the  said 
time  president  of  said  American  National  Bank  of  Pensacola,  one  of  the  defendants  in 
the  action  or  suit  heretofore  referred  to,  approached  to  where  affiant  was  standing  and 
conversing  as  aforesaid,  and  stated  to  affiant  that  as  soon  as  he,  affiant,  was  at  liberty, 
he,  said  O'Neal,  desired  to  speak  to  him.  Thereupon  affiant  stated  in  effect  that  said 
O'Neal  could  speak  to  him  then,  and  affiant  entert^d  his  said  office  and  stood  alongside 
of  a  srtanding  desk  about  5  feet  from  the  door  of  said  office. 

"Said  0*Neal  followed  affiant  into  said  office  and  stood  opposite  to  affiant,  and 
distant  only  a  few  feet.    That  thereupon  said  O'Neal  in  effect  asked  this  affiant  why 
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he»  afllant,  had  brought  the  name  of  his,  the  American  National  Bank,  into  the  Moreno 
suit  (meaning  thereby  the  suit  above  referred  to,  brought  by  affiant,  as  trustee,  a^in^t 
Scarritt  Moreno  and  others) ;  that  affiant  replied  that  he,  O'Neal,  could  see  his,  afl^t's 
attorneys  in  relation  thereto;  that  said  O'Neal  made  some  remark  to  the  effect  that  he 
would  not  do  so,  and  stated  to  affiant  that  he,  affiant,  was  no  gentleman,  that  affiant 
thereupon  said  that  he,  affiant,  was  as  much  of  a  gentleman  as  he,  the  said  O'Neal; 
that  thereupon  said  O'Neal  said  'We'll  settle  the  matter,'  and  turned  about  as  if  he 
intended  to  leave  the  premises  of  deponent,  walking  toward  the  door  of  said  office  and 
out  upon  the  sidewalk;  that  affiant  had  no  thought,  idea,  or  suspicion  that  said  O'Neal 
intended  any  nesronal  violence  toward  him,  and  quietly  started  forward  from  wli^e 
he  was  so  stanaing  as  aforesaid  toward  the  door  of  said  office  leading  into  the  street. 

"That  affiant  barely  reached  the  doorway  of  said  office  when  said  O'Neal,  without 
any  provocation,  without  any  notice  to  deponent  of  his  murderous  intention,  turned 
and  wheeled  suddenly  about  with  his  knife  in  his  hand,  and,  with  intent  to  kill 
and  murder  deponent,  struck  at  his,  deponent's,  throat  with  said  knife,  and  cut 
deponent  at  a  point  behind  the  left  ear,  cutting  through  the  lower  portion  of  said 
left  ear,  then  across  the  left  cheek,  ending  at  left  comer  of  mouth;  and  inunediatdy 
thereafter  said  O'Neal  cut  and  stabbed  deponent  four  further  times:  (1)  On  left  side 
over  lower  ribs,  (2)  upon  left  hip,  (3)  on  leit  elbow,  and  (4)  on  right  hand.  That  the 
cuts,  wounds,  and  stabs  so  inflicted  by  said  O'Neal  upon  deponent  were  of  a  aeiious 
and  dangerous  character,  and  from  said  time  to  the  present  deponent  has  been  unabk 
to  attend  to  and  perform  his  duties  as  trustee  as  aforesaid,  and  has  been  confiDed  to 
his  home,  except  for  a  few  hours  on  two  or  three  difiFerent  days,  and  has  ever  since 
been  and  is  now  under  the  care  and  treatment  of  a  physician  who  is  attending  to 
said  wounds. 

"That  said  assault  and  attempt  to  murder  was  committed  by  said  O'Neal  as  afore- 
said solely  because  and  for  the  reason  tiiat  affiant,  as  an  officer  of  the  United  States 
district  court  in  and  for  the  northern  district  of  Florida,  had  instituted  the  suit  above 
set  forth  against  tlie  said  American  National  Bank  and  others,  and  to  interfere  with 
and  to  prevent  deponent  from  executing  and  performing  his  duties  as  such  officer  <tf 
said  court;  and  the  said  O'Neal  did,  by  the  said  mur<ferous  assault,  interfere  widk 
the  management  of  the  said  trust  by  deponent  as  an  offitcer  of  the  said  court,  and  did 
for  a  long  period  of  time,  to  wit,  from  tne  said  20th  day  of  October,  1902,  up  to  the 

aioi 


present  time,  by  reason  of  the  injuries  inflicted  by  him  upon  deponent  as 
prevent  and  deter  deponent  from  performing  the  duties  incumbent  upon  him^  depo- 
nent, as  such  officer,  and  did  thereby  interfere  with  the  management  by  deponent. 
as  such  officer  of  the  estate  of  the  said  Scarritt  Moreno,  bankrupt. 

A.  Grbbnrit. 

"Sworn  to  and  subscribed  before  me  this  7th  day  of  November,  A.  D.  1902. 

"E.  K.  Nichols,  Referee  in  Bankrujtte^J'^ 

To  this  affidavit  O'Neal  filed  an  answer,  a  copy  of  which  is  as  follows: 

•'And  thereafter,  and  in  the  said  day,  to  wit.  on  the  22d  day  of  November,  A.  D. 
1902,  the  following  answer  was  filed  in  the  said  cause  by  the  respondent  therein. 
to  wit: 

"In  United  States  district  court,  northern  district  of  Florida,  at  PensacoU.  In  le 
rule  upon  W.  C.  O'Neal  to  show  cause  why  he  should  not  be  punished  for  contempt 
upon  the  statement  set  forth  in  the  rule  and  the  affidavit  of  A.  Greenhut,  th«eto 
attached. 

"Respondent,  for  answer  to  the  rule  and  to  the  said  affidavit,  says: 

"1.  That  he  knows  in  part  and  presumes  in  part  that  the  allegations  of  the  first 
paragraph  of  the  said  affidavit  arc  true. 

"2^  That  he  knows  in  part  and  presumes  in  part  that  the  allegations  of  the  aeeoiMl 
panxgraph  of  the  said  affiaavit  are  true. 

"3.  That  the  statements  in  the  third  paragraph  of  said  affidavit  are  in  part  true 
and  in  part  untrue,  and  that  the  following  statement  of  the  facts  leading  up  to,  accom- 
pany ng,  and  sun-x^unding  the  affrav  b3tween  himsalf  and  the  said  Greenhut  o« 
Octobf?r  20,  1902.  are  true* 

"That  the  said  Greenhut  had  been,  from  the  ors;anization  of  the  American  National 
Bank  of  Pensacola.  in  October,  1900.  a  stockholder  and  director  thereof :  that  whflebe 
was  such  storkholder  and  director  the  said  bank  received  from  the  said  Scarritt 
Moreno  a  certain  mortgage  for  the  siun  of  $13,000,  to  secure  certain  indebtedness  due 
or  to  become  due  by  the  said  Moreno  to  the  said  bank;  that  the  said  tranaaction  was 
an  honest  and  bona  fide  transaction,  and  that  the  said  Scarritt  Moreno  was  and  bcHrsunt 
indebted  to  the  said  bank  in  a  large  sum  of  money  secured  by  the  said  mortgage: 
that  the  said  Greenhut  was  cognizant  of  the  whole  of  said  transaction  and  knew  oi 
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its  bona  fidee  and  honesty,  as  he  did  of  the  subsequent  bona  fide  transfer  thereof  to 
Alex  McGowan.  S.  J.  Foshee,  and  H.  L.  Covineton  for  a  large  consideration  paid  by 
them  to  the  said  bank,  and  that  the  bill  filed  by  the  said  Greenhut  as  trustee  as 
aforesaid,  was  filed  to  declare  the  said  mortgage  and  transfer  null  and  void,  although 
the  said  Greenhut  knew  them  to  have  been  entirely  honest,  straight,  and  valid  trans- 
actions. 

**That  prior  to  the  said  20th  of  October  said  A.  Greenhut  became  indors6r  upon 
certain  negotiable  paper  of  the  said  Scarritt  Moreno  to  the  said  bank  to  an  amount 
of  about  11,500;  that  the  said  Greenhut  refused  to  make  good  his  said  indorse- 
ment or  to  pav  to  the  said  bank  the  money  due  upon  said  paper  at  its  maturity  or 
thereafter,  ana  before  the  said  20th  day  of  October  the  said  bank  had  been  compelled 
to  sue  him  in  the  circuit  court  of  Escambia  County,  Fla.,  upon  said  paper,  and  that 
in  the  said  suit  the  said  Greenhut  interposed  a  defense  which  this  responoent  believed 
and  believes  to  be  untrue  and  known  to  the  said  Greenhut  to  be  untrue. 

"That  on  the  morning  of  the  20th  of  October,  1902,  respondent  was  proceeding  from 
his  residence  to  his  office  in  the  said  bank,  in  the  direct  and  usual  path  pursued  by  him, 
and  he  saw  the  said  Greenhut  standing  at  the  door  of  his  said  store  office  upon  the  said 

Eath  of  respondent,  and  it  suddenly  occurred  to  respondent  to  reproach  the  said  Green- 
ut  withJiaving  brought  the  suit  mentioned  in  his  affidavit  against  the  said  bank,  when 
he,  the  said  Greenhut,  knew  as  aforesaid  that  there  was  no  foundation  therefor;  and 
thereupon  the  respondent  stated  to  the  said  Greenhut  that  he  wished  to  speak  to  him 
as  soon  as  he  was  at  liberty,  he  then  being  engaged  in  a  conversation  with  one  A .  Lisch- 
koff.  The  said  Greenhut  answered  that  respondent  could  speak  to  him  then,  and  both 
he  and  respondent  stepped  to  the  rear  of  the  said  Greenhut's  office,  when  the  respondent 
reproached  the  said  Greenhut  with  his  attitude  toward  the  bank,  of  which  he  had  been 
a  stockholder  and  director^  both  in  his  refusal  to  pay  the  negotiable  paper  hereinbefore 
mentioned  and  in  the  bringing  of  an  unfounded  suit  against  it;  the  conversation,  how- 
ever concerning  chiefly  the  bnnging  of  the  said  suit  against  the  said  bank.  Hot  words 
passed  between  the  said  respondent  and  said  Greenhut,  during  which  the  said  Greenhut 
said  that  he  would  *  do  respondent  up, '  to  which  respondent  answered  that  he  did  not 
come  to  have  a  disturbance  and  would  not  fight  in  his  office  except  in  self-defense,  but 
that  if  he  had  to  fight  he  would  do  so  if  the  said  Greenhut  would  come  out  upon  the 
street. 

**\Vhen  the  respondent  turned  to  leave  the  office  and  when  he  had  nearly  reached  the 
door,  he  turned  and  said  to  the  said  Greenhut, '  Well,  you  know  how  you  lied  about  the 
Moreno  acceptance,  for  you  said  that  you  would  pay  it, '  the  Moreno  acceptance  being 
the  negotiable  paper  hereinbefore  mentioned.  As  respondent  turned,  saying  this,  he 
noticed  that  the  said  Greenhut  was  following  him,  and  as  he  said  it  the  said  Greenhut, 
who  was  short,  stout,  heavily  built,  and  apparently  much  more  muscular  than  respond- 
ent, struck  the  respondent,  who  is  thin  and  feeble,  and  forced  him  against  the  railing 
in  the  said  office.  The  respondent  shoved  the  said  Greenhut  a  little  away  from  him, 
but  he,  the  said  Greenhut,  instantly  recovered  and  rushed  at  respondent  with  his  arm 
uplifted  to  strike,  when  respondent  drew  from  his  pocket  a  small  pocketknife  and 
opened  it,  in  order  to  protect  himself,  and  upon  said  Greenhut  rushing  upon  him,  cut 
him  therewith,  while  the  said  Greenhut  was  still  following  and  endeavoring  to  strike 
him. 

**That  it  is  not  true  that  the  respondent  at  any  time  said  to  the  said  Greenhut  that 
he,  respondent,  would  settle  the  matter,  but  the  facts  are  as  hereinbefore  stated;  that 
respondent  does  not  know  how  many  or  where  located  were  all  the  wounds  inflicted 
with  said  knife  and  hence  he  is  unable  to  admit  or  deny  the  allegations  of  the  said  affi- 
davit relating  thereto;  that  it  is  not  true  that  the  use  of  the  said  knife  was  with  the 
intent  to  kill  and  murder  the  said  Greenhut  or  to  do  him  any  bodily  harm,  but  respond- 
ent avers  that  it  was  entirely  from  the  instinctive  desire  of  respondent  to  defend  him- 
self from  the  attack  of  a  larger  and  more  powerful  man. 

**That  it  is  not  true  that  the  assault  charged  in  the  said  affidavit  was  committed  by 
the  respondent  solely  because  and  for  the  reason  that  the  said  Greenhut  had  instituted 
the  suit  aforesaid  against  the  said  American  National  Bank,  or  to  interfere  with  and 
prevent  him,  the  said  Greenhut,  from  exercising  and  performing  his  duties  as  an  officer 
of  this  court;  that  in  truth  the  respondent  never  contemplated  at  any  time  any  inter- 
ference with  the  said  Greenhut  as  trustee  as  aforesaid,  or  contemplated  any  affray  with 
the  saicl  Greenhut,  or  any  personal  conflict  with  him  until  he  saw  the  threatening  atti- 
tude of  the  said  Greenhut  toward  him,  the  respondent,  as  hereinbefore  set  forth,  and 
that  so  far  as  respondent  can  determine  from  the  actions  of  the  said  Greenhut,  who  was 
the  aggressor  as  aforesaid,  the  cause  of  the  said  affray  was  the  remark  of  respondent  to  the 
said  Greenhut  concerning  the  said  Greenhut's  action  in  repudiating  his  obligation  to 
pav  the  said  acceptance. 

'^'And  respondent  disclaims  the  existence  on  his  part  at  any  time  of  any  intent  to 
interfere  with,  prevent,  impede,  or  delay  the  said  Greenhut  in  the  prosecution  of  the 


588  IMPEACHMENT  OF  JUDGE  CHABLBS  SWAYNB. 

• 

said  suit  againBt  the  said  bank,  or  to  interfere  with  or  impede  or  prevent  him  in  anv- 
wise  in  the  execution  or  performance  of  any  of  his  duties  as  such  trustee,  and  specially 
disclaim  any  intent  to  do  any  act  which  might  savor  in  the  slightest  degree  of  contempt 
of  this  honorable  court. 

•*W.  C.  0*Neal. 

"  W.  C.  O'Neal,  being  duly  sworn,  Ba>'s  that  he  has  read  the  foregoing  answer  and  Uiat 
the  statements  therein  made  are  true. 

*^\  C.  O'Neal. 

"Sworn  and  subscribed  before  me  thia  18th  day  of  November,  A.  D.  1902. 
[seal.]  "Jno.  Pfeiffer,  Notary  PubUc. 

"On  the  9th  day  of  December  the  matter  came  on  for  trial,  and  the  court,  after  hear- 
ing all  of  the  evidence  and  all  of  the  witnesses,  rendered  the  following  judgment: 

"And  afterwards,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  the  following  pro- 
ceedings were  had  in  open  court,  to  wit: 

"In  the  matter  of  the  rule  upon  W.  C.  O'Neal  to  show  cause  why  he  sould  not  be  pun- 
ished for  contempt  of  this  court  as  to  the  matters  and  things  set  forth  in  the  affidavit 
of  Adolph  Greennut. 

"This  cause  coming  on  to  be  heard  at  this  time  on  the  affida\'it  of  Adolph  Greenhut, 
in  the  matter  of  the  bankruptcy  proceedings  in  the  estate  of  Scarritt  Moreno,  and  upon 
the  rule  to  show  cause  why  ne  should  not  be  punished  for  contempt  of  this  court  issued 
thereon  by  this  court  against  W.  C.  O'Neal,  and  upon  the  answer  of  ihe  said  respondent, 
W.  C.  O'Neal,  to  the  said  rule  and  affidavit,  and  the  court  having  heard  the  testimony 
and  the  witnesses  for  the  prosecution  and  for  the  respondent,  and  after  ar^ment  of 
counsel  and  consideration  by  the  court,  and  the  court  being  advised  in  the  premise, 
the  court  doth  find  as  follows : 

"That  the  affida\dt  of  Adolph  Greenhut,  upon  which  this  rule  was  granted,  is  true, 
and  that  the  respondent  is  guilty  of  the  acts  and  things  set  forth  therein,  in  the  manner 
and  form  therein  alleged,  and  that  the  same  constitute  and  are  a  substantial  contempt 
of  this  court;  and  it  is  therefore 

"Ordered,  adjudged,  and  directed  that  the  said  respondent,  W.  C.  O'Neal,  be  taken 
hence  to  the  county  jail  of  Escambia  County,  at  Pensacola,  in  the  State  of  FloiidiL 
and  there  confined  for  and  during  the  period  of  60  days,  and  that  he  stand  committea 
until  the  term  of  this  sentence  be  complied  with  or  until  he  be  discharged  by  due  process 
of  law. 

"And  the  said  respondent,  W.  C.  O'Neal,  at  this  time  havine  sued  out  his  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  and  made  ana  entered  into  a  bond 
and  imdertakiug,  conditioned  as  required  by  law,  and  duly  approved  by  this  court, 
it  is  therefore  ordered  that  the  said  writ  of  error  be  and  operate  as  a  supersedeas  to  the 
judgment  heretofore  rendered  in  this  cause." 

There  U  no  evidence  that  Judge  Swayne  acted  arbitrarily  in  the  matter,  that  he  was 
oppressive,  or  that  he  wrongfully  and  willfully  in  defiance  of  law  tried  the  action  and 
pronounced  judgment.  The  majority  of  the  committee  contend  that  there  is  no  law 
to  warrant  the  cfecision  of  the  court;  that  no  contempt  had  been  committed;  that  the 

t'udge  wa'^  in  error;  and  for  these  reasons  and  because  he  made  a  mistake  in  the  law, 
)ecau  e  he  rendered  an  erroneous  judgment,  he  should  be  impeached. 


the  judge  found  that  it  did — then  he  had  the  right  under  the  law,  in  my  judgment,  to 
find  O'Neal  piiilty  of  contempt. 

A  trustee  in  i  ankruptcy,  under  the  1  ankrupt  act,  is  made  an  officer  of  the  court. 
It  is  his  duty,  under  an  order  of  the  court  appointing  him,  to  commence  any  actions 
necessary  to  recover  property  ielonging  to  the  I  ankrupt,  and  when  he  commenced 
such  an  action  he  is  acting  as  an  officer  of  the  court  and  under  its  orders,  or  he  would 
have  no  right  tr)  commence  and  prosecute  the  action  at  all.  And  any^  interference 
with  him,  either  in  the  commencement  of  the  action  or  in  its  prosecution,  is  a  redistaoce 
by  a  party  to  a  lawful  order  of  the  court  and  clearly  falls  within  the  express  languaee 
and  meaning  of  section  725  of  the  Revised  Statutes.  The  action  of  O'Neal  was  not  only 
to  reproach  Greenhut,  I  \it  to  frighten  and  terrorize  him  and  to  interfere  with  him  in  the 
lawful  discharge  of  his  duties  as  trustee  and  as  an  officer  of  the  court. 

Is  it  possible  that  the  court  may  direct  its  trustees  and  officers  to  commence  an  action 
to  recover  assets  to  Ic  distril.uted  by  the  court  to  creditors  and  can  not  punish  for  con- 
tempt a  party  who  stands  in  the  street  1  locks  away  from  the  courthouse  and  by  force  of 
threats  intimidates  the  trustee  so  that  he,  through  fear  of  personal  violence,  dare  not 
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commence  his  action?    Surely  such  can  not  l:e  the  law,  and  such  is  not  the  law.   What 
are  the  decisions  on  this  question? 

In  the  case  of  the  United  States  v.  Anonymous,  reported  in  volume  21,  Federal 
Reporter,  page  761,  it  is  held  that  "it  is  a  contempt  of  court  to  interrupt  and  violently 
break  up  the  examination  of  a  witness  lefore  an  examiner  1<y  persisting  in  the  claim 
to  dictate,  prompt,  and  control  the  answers  of  the  witness.  It  is  also  a  contempt  to 
insult  the  exammer  hy  use  of  violent  and  abusive  lan^age  to  him  after  he  has  left 
the  office  and  is  upon  the  street.  Nothing  in  the  Revised  Statutes,  section  725,  has 
taken  away  the  power  of  the  court  to  punish  such  contempts." 

The  court,  on  page  771,  uses  this  very  strong  language,  wnich  applies  with  great  force 
to  the  O'Neal  case.    It  eays: 

*'The  privilege  of  protection  to  all  engaged  in  and  ah  out  the  business  of  the  court 
from  all  manner  of  olistruction  to  that  Tusiness,  from  violence,  insult,  threats,  and 
disturl  ance  of  every  character  is  a  very  high  one,  and  extends  to  protect  the  persons 
engaged  from  arrests  in  civil  suits,  etc.  It  arises  out  of  the  authority  and  dignity  of  the 
court  and  may  be  enforced  by  a  writ  of  protection,  as  well  as  by  punishing  me  offender 
for  contempt." 

The  court  further  on  says  if  the  misl  eha^dor  was  not  in  the  presence  of  the  courts 
or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  it  was  nevertheless  the 
disobedience  or  resistance  by  a  party  to  a  lawful  order,  decree,  or  command  of  the 
court. 

In  the  case  of  In  re  Higgins,  reported  in  volume  27,  Federal  Reporter,  page  443, 
it  is  held  that  receivers  are  sworn  officers  of  the  court,  and  their  agents  and  servants 
in  operating  the  railway  are  pro  hac  vice  the  officers  of  the  court,  and  that  it  is  well 
settled  that  who  unlawfully  interferes  with  property  in  the  possest^ion  of  the  court  is 
guilty  of  contempt  of  that  court,  and  it  is  equally  well  settled  that  whoever  unlawfully 
interferes  with  officers  and  agents  of  the  court  in  the  full  and  complete  possession  and 
management  of  property  in  the  custody  of  the  court  id  guilty  of  a  contempt  of  the  court,. 
and  it  is  immaterial  whether  this  unlawful  interference  comes  in  the  way  of  actual 
violence  or  by  intimidation  and  threats.  To  the  same  effect  are  the  cases  of  In  re 
Acker  (66  Fed.  Rep.,  290),  and  In  re  Tyler  (149  U.  S.^  181). 

One  of  the  most  interesting  decisions  on  this  question  of  the  power  of  the  court  ta 
punish  for  contempt  is  ]jy  Judge  Jones,  of . Alat  ama,  and  reported  in  volume  120. 
Federal  Reporter,  page  130,  ex  parte  McLeod.  This  case  discusses  the  causes  that  led 
up  to  the  enactment  of  section  725,  Revised  Statutes.  The  court  holds  that  **aa 
assault  upon  a  United  States  commissioner  )  ecause  of  past  discharge  of  duty  is  a 
contempt  of  the  authority  of  the  court,  whose  officer  the  commissioner  is,  m  the 
administration  of  criminal  laws,  although  no  proceeding  against  the  offender  was  then 
pending  and  the  commissioner  at  the  time  was  not  in  the  performance  of  any  duty."" 

This  must  be  so.  The  court  must  have  its  officers  to  enforce  and  carry  out  its  decrees, 
to  enforce  and  protect  the  rights  of  litigants,  to  preserve  peace  and  good  order,  and  to 
assist  it  in  the  performance  of  those  duties  which  are  imposed  upon  it  by  law.  The 
judge  himself  is  only  an  officet  of  the  court,  and,  indeed,  the  court  would  be  weak  that 
liad  no  power  to  punish  a  party  for  contempt  who  interfered  with  one  of  its  officers  for 
the  purpose  of  preventing  him  from  discharging  his  duty  as  an  officer  of  the  court,  a& 
trustees,  or  receivers.  It  trustees,  commissioners,  and  other  officers  of  the  court  are 
to  be  deterred  in  the  performance  of  their  duties  by  reason  of  \dolence  or  threats,  if 
they  may  be  assaulted  and  stabbed  because  they  are  carrying  out  the  mandates  of  the 
law,  then  we  will  have  no  law,  no  order,  no  security,  no  protection  of  person  or 
property. 

It  is  necessary  for  the  peace  and  good  order  of  the  law  and  of  society  that  a  trustee 
in  bankruptcy  may,  without  fear,  commence  actions  in  the  courts  to  recover  property 
-which  belongs  to  creditors.  It  is  also  necessary  that  after  the  action  has  been  com- 
menced that  he  shall  not  be  terrorized  t«  the  extent  that  he  dare  not  prosecute  further. 
His  duties  are,  among  other  things,  to  collect  and  reduce  to  money  the  property  of  the 
estate  for  which  he  is  a  trustee,  under  the  direction  of  the  court,  and  there  is  vested 
in  him  title  to  all  of  the  propertv  belonging  to  the  bankrupt,  including  property  trans- 
ferred by  the  bankrupt  m  fraucf  of  creditors.  In  trjnng  to  declare  the  deed  of  Moreno 
to  his  wife  and  the  mortgages  therein  as  void  in  the  suit  which  he  commenced,  Green- 
hut  was  **acting,  under  the  direction  of  the  court,"  or,  in  other  words,  under  its  order, 
as  its  officer;  and  when  Mr.  O'Neal  went  into  his  office  to  reproach  him  for  commencing 
this  suit  and  used  violence  upon  him  he  was  resisting  ana  interfering  with  an  officer 
of  the  court  in  the  performance  of  an  order  of  the  court,  and  was  guilty  of  a  contempt. 
Being  guilty  of  a  contempt,  Judge  Swayne's  duty  was  to  punish  him  therefor,  and  he 
would  not  have  been  mindful  of  the  peace  and  good  order  of  his  court  and  the  due 
administration  of  justice  therein  if  he  had  not  done  so. 
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But  the  majoritv  contend  that  '^the  answer  of  0*Neal  purged  the  contempt,  and  it 
was  error  to  punish  him  for  it/'  and  therefore  the  judge  should  be  impeacned.  We 
can  not  agree  to  this  for  two  reasons:  First,  the  answer  does  not  puige  the  contempt, 
and,  second,  growing  out  of  an  equity  proceeding,  the  couit  had  the  right  to  inquire 
into  and  pass  upon  the  merits. 

In  proceedings  for  criminal  contempt  the  answer  of  the  respondent  in  ao  far  as  it  con- 
tains statements  of  fact  must  be  taken  as  true.  If  false,  the  Government  is  remitted 
to  a  prosecution  for  perjury.  This  is  the  common-law  rule.  But  the  answer  must  be 
credible  and  consistent  with  itself,  and  if  the  respondent  states  facts  which  are  incon- 
sistent with  his  avowed  purpose  and  intent  the  court  will  be  at  liberty  to  draw  its  own 
inferences  from  the  fects  stated.  (In  re  May,  1  Fed.,  737;  In  re  Crossley,  6  Term  R.: 
Ex  parte  Nowlan,  6  Term  R.;  U.  S.  v.  Sweeny,  95  Fed.,  447;  In  re  Debs,  ^4  Fed.,  724.) 

"Disclaimer  of  intentional  disrespect  or  design  to  embarrass  the  due  administ ration 
of  justice  is,  as  a  rule,  no  excuse,  especially  where  the  facts  constitutii^  the  contempt 
are  admitted  or  where  a  contempt  is  clearly  apparent  from  the  circumstsinces  surround- 
ing the  commission  of  the  act.     (Cyclopedia  of  L.  &  P.,  vol.  9,  25.)" 

Courts  may  make  incjuiry  as  to  the  truth  of  the  facts  notwithstanding  the  answer 

denies  fully  the  allegations  of  the  affidavit,  statement,  or  petition,  and  disclaims  any 

intention  to  do  any  act  in  contempt  of  the  court.     (Territ(jry  v.  Murray,  7  Mont.,  251; 

Crow  V.  State,  24  Tex.,  12;  State  i'.  Harper  Bridge  Co.,  16  W.  Va.,  864';  U.  S.  r.  Debs, 

'64  Fed.,  724;  In  re  Snyder,  103  N.  Y.,  178;  48  Conn.,  175;  19  Fed.,  678.) 

The  law  as  above  stated  is  clearly  applicable  to  the  answer  filed  by  O'Xeal. 

He  admits  that  he  knew  that  Greenhut  had  been  appointed  trustee.  He  admits 
that  he  knew  that  Greenhut  as  such  trustee  had  commenced  an  action  to  recover 
assets  which  it  was  alleged  belonged  to  the  bankrupt  and  which  he  was  endeavoring 
to  cover  up  by  fraud.  He  admits  that  the  bank  of  which  he  was  president  was  a  party 
defendant  in  this  action,  and  he  admits  that  "it  suddenly  occurred  to  him  to  reproacn 
the  said  Greenhut  with  having  brought  the  suit  against  the  said  bank."  He  ^Iso 
admits  that  when  he  entered  Greenhut's  office  he  reproached  the  said  Greenhut  for 
bringing  an  unfounded  suita gainst  the  bank;  "  the  conversation,  however,  conceminp 
chiefly  the  bringing  of  the  said  suit  against  the  said  bank,"  and  that  hot  words  passed 
between  them  and  that  he  invited  Greenhut  into  the  street  to  fight.  He  says  "that 
it  is  not  true  that  the  assault  charged  in  the  said  affidavit  was  committed  by  respondent 
solely  because  and  for  the  reason  that  the  said  Greenhut  had  instituted  the  suit  against 
the  said  American  National  Bank,  oi  to  interfere  with  or  prevent  him,  the  said  Green- 
hut, from  exercising  and  performing  his  duties  as  an  officer  of  this  court.*' 

He  says  that  the  assault  was  not  made  solely  for  that  reason,  but  he  does  not  denv 
that  that  was  one  of  the  reasons,  and  thereby  admits  that  it  was. 

Having  made  an  affidavit  in  which  he  admits  so  much,  the  court  could  well  find  that 
it  was  inconsistent  with  his  claim  that  he  had  no  intent  to  commit  any  contempt  or  to 
interfere  with  Greenhut  in  discharging  his  duties  as  trustee.  In  fact,  nowhere  does 
it  appear  that  O'Neal  ever  asked  to  be  disniissed  because  he  had  fully  purg^  himself 
of  contempt  by  his  answer. 

But  the  action  commenced  by  Greenhut,  being  an  equitable  action,  and  his  duties 
as  trustee  being  more  as  an  officer  in  equity  than  one  at  law,  the  court  had.  the  right  to 
inquire  into  the  merits  even  if  O'Neal  filed  an  affidavit  fully  and  conapletely  puiying 
himself  of  the  contempt  charged,  a  different  rule  obtaining  in  equity  than  at  Uw. 
(Buck  V.  Buck,  60  111.,  105;  114  Mass.,  230;  37  N.  H.,  450;  48  C-onn.,  175.) 

When  O'Neal  was  found  guilty  of  contempt  he  took  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States  and  the  cause  was  dismissed.  Then  he  sued  out  a  writ  of 
habeas  corpus  before  Judge  Pardee,  and  on  the  10th  of  November  last  the  court,  Judgee 
McCormick  and  Shelby  concurring,  dismissed  the  writ.  This  decision  is  reportedin 
volume  125,  Federal  Reporter,  page  967. 

The  court  pays: 

"The  charge  of  contempt  against  the  relator  is  based  upon  the  fact  that  he  unlaw- 
fully assaulted  and  r^isted  an  officer  of  the  district  court  in  the  execution  of  ordciv  of 
the  court  and  in  the  performance  of  the  duties  of  his  office.  Under  such  orders,  and  in 
that  r(»spcct,  it  would  seem  tf)  be  immaterial  whether  at  the  time  of  the  resiatance  the 
court  was  actually  in  pession  with  a  judge  present  in  the  district,  or  whether  the  place 
of  resistance  wa.s  40  or  400  feet  from  the  actual  place  where  the  court  was  actually  neld, 
so  long  as  it  was  not  in  the  actual  presence  of  the  court,  nor  so  near  thereto  as  to  embar- 
rass the  administration  of  justice. 

"Under  the  bankruptcy  act  of  1889,  section  2,  the  district  courts  of  the  United  States?, 
sitting  in  bankruptcy,  are  continuously  open;  and,  under  section  33,  &nd  others  of  the 
same  act,  a  trustee  in  bankruptcy  is  an  officer  of  the  court.  The  question  before  the 
district  court  in  the  contempt  proceedings  was  whether  or  not  an  assault  upon  an  officer 
of  the  court,  to  wit,  a  trustee  in  bankruptcy  for  an  account  of  and  in  reeislance  of  the 
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performance  of  the  duties  of  such  trustee,  had  been  committed  by  the  relator,  and,  if 
80,  was  it  under  the  facts  proven  a  contempt  of  the  court  whose  officer  the  trustee  was. 
Unquestionably  the  district  court  had  jurisdiction  summarily  to  try  and  determine 
these  questions,  and  having  such  jurisdiction,  said  court  was  fully  authorized  to  hear 
and  decide  and  adjudge  upon  the  merit**." 

If  O'Neal  was  guilty  of  the  matters  charged  against  him,  and  there  was  sufficient 
proof  of  that  fact  as  shown  both  by  Greenhut's  affida^dt  and  his  own,  then  there  is  no 
doubt  that  he  wa^  guilty  of  contempt. 

Judge  Swayne  living  been  fearless  enough  on  the  proof  of  these  facts  to  find  a 

.  banker  and  an  influential  citizen  guiltv  of  contempt,  the  majority'  in  their  report  say, 

on  page  20,  that  "Judge  Swayne's  action  was,  to  say  the  least,  arbitrary,  unjust,  and 

unlawful.     It  could  have  proceeded  only  from  either  willful  disr^^rd  of  the  law  or 

from  ignorance  of  its  provisions." 

If  the  court  has  no  power  to  punish  those  for  contempt  who  beat,  assault,  and  intimi- 
date its  officers  when  di^hai-ging  their  duty,  then  what  protection  have  they,  and  how 
will  the  law  be  enforced?  If  a  sheriff  con  not  serve  a  process  without  being  beaten, 
if  a  clerk  can  not  file  a  paper  without  being  threatened,  if  a  juror  can  not  proceed  to 
hear  a  case  without  interference,  and  if  a  trustee  can  not  commence  an  action  without 
being  rtabbcd,  and  neither  have  any  right  to  appeal  to  the  court  for  protection,  then 
men  will  not  be  found  who  will  discharge  their  duties;  and  if  a  judge  dare  to  punish 
for  contempt  for  the  doing  of  any  of  these  thin^  he  layj  himself  subject  to  impeach- 
.  ment  and  to  be  charged  with  tyranny,  opprct«ion,  and  ignorance,  and  his  acts  char- 
acterized a??  being  "arbitrarj%  unjust,  ana  unlawful." 

But  the  majority  in  their  report  in  this  nuittor  give  their  whole  case  away.  They  say, 
on  page»  20  and  21,  "O'Neal  did  not  assault  Greenhut  becaune  Greenhut  had  sued  the 
bank,  but  because  he  had  sued  the  bank  knowing  that  his  contention  was  false." 

Here  is  an  admission  that  O'Neal  did  a.^^ault  the  trustee,  and  that  the  assault  grew 
out  of  the  action  that  Greenhut  commenced  against  O'Neal's  bank,  but  the  assault  is 
sought  to  be  justified  because  O'Neal  claimed  that  the  suit  was  an  unfounded  one 
and  Greenhut  knew  it.  TTiie  question  of  whether  or  not  a  suit  is  well  founded  is  always 
a  question  for  the  court  before  whom  the  action  is  pending.  If  a  defendant  has 
the  ri^ht  to  walk  into  the  office  of  a  receiver,  trustee,  executor,  or  administrator  and 
stab  him  and  try  to  cut  his  throat,  and  justify  his  action  by  claiming  that  a  suit  brought 
against  him  by  such  officer  is  unfounded,  then  how  can  the  court  protect  its  officers  in 
the  discharge  of  their  duties?  Happily  no  such  right  as  this  exists  under  the  laws  of 
this  or  any  other  civilized  nation. 

In  punishing  O'Neal  Judge  Swayne  did  his  duty.  Out  of  this  trouble  grew  this 
impeachment  proceeding.  O'Neal  at  once  started  in  to  get  even  on  the  court,  and 
the  evidence  snows  that  he  employed  lawyers  to  go  to  Tallahassee  and  lobby  through 
the  resolution  passed  by  the  legislature  of  the  State  of  Florida.  The  two  most  promi- 
nent lawyers  now  prosecuting  this  matter,  Mr.  Liddon  and  Mr.  Laney,  admit  that  they 
were  employed  by  O'Neal  to  lobby  this  resolution  through. 

There  is  considerable  feeling  of  prejudice  and  malice  in  this  preceding,  and  it  is 
^rell  to  be  careful  and  not  be  influenced  by  it,  to  the  end  that  no  mistakes  are  made  and 
no  injustice  done. 

BBLDEN  AND  DAVIS. 

Third.  The  majority  are  of  the  opinion  that  Judge  Swayne  should  be  impeached 
because  he  found  one  Davis  and  one  Belden  guilty  of  contempt.  With  this  we  can 
not  agree;  neither  can  we  agree  with  the  statement  of  facts  set  forth  in  Mr.  Palmer's 
report,  as  important  matters  are  omitted  which  put  a  very  different  phase  to  the  trans- 
action. 

The  trouble  grew  out  of  the  following  facts:  In  February,  1901,  Florida  McGuire 
commenced  an  action  in  Judge  Swayne 's  court  to  recover  about  200  acres  of  land 
known  as  the  ^'Rivas  tract. "  This  tract  of  land  is  described  as  one  body,  though  it  is 
divided  into  lots  and  blocks  and  owned  by  a  number  of  people.  On  this  tract  is  a 
block  known  as  block  91  of  the  new  city,  but  there  is  nothing  in  the  said  description 
of  the  tract  of  land  that  would  show  this  fact.  In  the  summer  of  1901  Judge  Swavne's 
-wile  was  negotiating  with  a  real-estate  firm  for  the  purchase  of  several  pieces  of  land, 
one  of  which  was  said  block  91.  This  block  was  owned  by  a  Mr.  Edgar,  who  lived  in 
New  York,  and  upon  whom  service  of  summons  had  never  been  made  in  the  said  Flor- 
ida McGuire  suit.  Mr.  Edgar  made  a  deed  in  favor  of  Mrs.  Swayne  and  sent  it  to 
Thomas  C.  Watson  <&  Co.,  the  agents  above  named.  Mr.  Ilooten  in  July,  1901,  wrote 
to  Judge  Swayne  that  he  had  received  the  deed,  but  it  was  not  a  warranty  deed,  as 
£dgar  was  afraid  of  the  Caro  claim.    To  this  letter  Judge  Swayne  replied  as  follows: 

*Mjrentlemen,  you  may  omit  block  91  and  send  papers  for  the  others  ^long,  and 
oblige. " 
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This  ended  the  negotiatioDB  of  Judge  Swayne's  wife  to  purchase  said  block.  After- 
wards it  was  sold  to  the  Pensacola  Improvement  Co.,  and  neither  Judge  Swaynenor 
his  wife  ever  owned  it  or  were  ever  in  possession  of  it.  Before  the  commencement  of 
Uie  November  term  of  court  the  attorneys  for  the  plaintiff  in  the  Florida  McGuire  suit 
requested  Judge  Swayne,  b^  letter,  to  recuse  himself,  as  he  owned  an  interest  in  the 
property  in  dispute.  The  judee  did  not  answer  this  letter.  On  November  the  5th, 
when  court  opened,  the  judge  Drought  this  matter  up  in  the  presence  of  the  attomevs 
for  plaintiff,  Florida  McGuire,  and  stated  that  he  had  received  a  letter  from  them  au- 
ing  him  to  recuse  himself  because  be  had  purchased  a  piece  of  land  which  was  apart 
of  the  land  embraced  in  the  Florida  McGuire  case.  (Testimony  of  W.  A.  Blount;  Jlr. 
Palmer  states  they  had  no  notice.) 

''The  judge  stated  he  had  not  purchaBed  smy  such  land;  that  his  wife  through  him 
had  negotiated  for  the  purchase  of  a  block  of  this  tract,  but  when  the  deed  was  sent  to 
close  the  trade  he  saw  it  was  a  quitclaim,  and  he  asked  why  a  warranty  deed  had  not 
been  given.  The  reply  by  Watson  &  Co.,  Edgar's  agents,  was  the  reason  a  wamnty 
deed  was  not  given  was  because  this  land  was  in  controversy  in  this  suit  and  he  did  not 
care  to  give  a  warranty .  Judge  Swayne,  learning  this,  caused  the  deed  to  be  returned, 
and  as  no  formal  demand  had  been  made  of  him  to  recuse  himself,  he  would  try  the 
case." 

The  foregoing  is  the  statement  of  W.  A.  Blount,  Florida's  foremost  attorney,  who  w« 
in  the  court  at  that  time.  The  crinunal  calendar  was  taken  up  first,  and  the  court  in- 
formed the  parties  that  he  would  take  up  the  civi  1  docket  ri^ht  e^ter  the  criminalcalendir. 
The  only  case  on  the  civil  docket'  was  the  case  of  Flonda  McGuire.  A  jury  was  in 
attendance.  During  the  week  the  attorneys  for  Florida  McGuire  informed  W.  A. 
Blount,  attorney  for  defendants,  that  they  were  ready.  All  of  their  witnesses  w^  in 
Pensacola  and  easy  to  reach.  Saturdav  morning  it  was  apparent  that  the  last  criminal 
case  would  be  finished  that  day,  and  Mr.  Blount  took  out  a  subpoena  for  his  witneoeB. 
Again  I  quote  from  the  testimony  of  Mr.  Blount: 

''The  first  we  knew  that  they  would  not  be  ready  was  the  application  by  Judp 
Paquet  for  a  postponement  of  the  case  to  Thursday.  I  objected  very  strenuoualy.  I 
had  tried  the  same  issue  11  times.  I  called  the  court's  attention  to  the  fact  that  my 
knowledge  of  the  witnesses  and  the  issues  led  me  to  believe  that  90  per  cent  of  the 
witnesses  were  in  half -hour  call  of  the  court  room;  there  was  no  reason  tar  delay.  The 
court  took  that  View,  woidd  not  call  it  then,  but  would  call  it  Monday,  unles  there 
was  an  application  for  a  continuation  in  accordance  with  the  rule." 

That  night,  Saturday,  after  the  court  had  refused  to  postpKme  the  case,  Daria, 
Belden,  and  Paquet,  attorneys  for  the  plaintiff,  Florida  McGuire,  met  together  in  a 
store  of  one  of  their  clients,  and  thero  discussed  the  question  of  suing  Judge  Swayne 
and  decided  to  do  so.  Belden  admits  he  was  present  at  this  meeting,  though  the  major- 
ity report  says,  page  8,  "The  papers  were  taken  to  Simeon  Belden,  into  his  hotel, 
where  he  was  ill,  and  he  signed  them."  The  following  are  the  facts  as  sworn  toby 
Belden: 

"A.  I  was  at  the  Park  Hotel  a  short  time,  and  they  sent  for  me  to  come  down  to 
Judge  Paquet. 

"Q.  Where  was  he? — A.  At  Mr.  Pryor's  store,  I  think;  I  went  there  and  signed 
the  papers  and  left.  It  was  a  suit  against  Judge  Swayne  for  the  recovery  of  that  pK^ 
erty. " 

The  suit  was  commenced  after  8  o'clock  at  night  in  the  circuit  court  of  Escamba 
County,  Fla.,  after  the  clerk  had  gone  home,  and  the  statement  was  made  to  him  Uat 
the  writ  must  be  served  that  night  at  all  hazards.  After  the  writ  was  issued  the  sheiiil 
was  hunted  up  and  instructed  to  serve  Judge  Swayne  with  it  that  evening.  Theee 
attorneys  also,  in  carrying  out  their  scheme,  wrote  an  article  for  the  paper  tx)  be  i)nb- 
lished  next  morning—  Sunday — stating  that  the  suit  had  been  brought  and  the  object 
of  it,  and  procured  its  publication. 

The  majority  in  their  report  say  that  they  did  not  procure  its  publication,  but  th* 
evidence  is  positive  that  they  did.  The  suit  was  won  in  ejectment  to  recover  fro« 
Judge  Swavne  block  91  and  mesne  profits  amounting  to  $1,000,  and  all  three  of  these 
parties  well  knew  that  Jud^e  Swavne  had  never  owned  the  land  and  had  never  been 
m  the  possession  of  it.  Jud^  Belden  claimed  that  the  land  was  Lydia  C.  Swayne's, 
and  Mr.  Davis,  in  his  petition  for  a  writ  of  habeas  corpus,  stated  the  same  fact.  It  w»* 
open,  unimproved  land.  The  action  was  not  commenced  in  good  faith  with  the 
intention  of  prosecutins:  it,  and  nothinfr  moT3  was  ever  done  with  it.  If  the  parties 
had  been  acting  in  good  faith  they  certainly  would  have  sued  Mrs.  Swayne,  whom 
they  claimed  to  be  the  owner  of  the  land,  and  not  Judge  Swayne,  who  had  ne\'erBOp>- 
tiated  for  it.  When  forced  to  state  what  rau8e<l  them  to  act  in  this  great  haste,  they 
gave  as  an  excuse  that  they  were  afraid  that  Judge  Swayne  would  leave  before  they 
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could  get  service  upon  Mm.  Monday  forenoon  Judge  Blount  talked  the  matter  over 
with  Judge  Swa\aie,  and  he,  acting  on  his  own  suggestion,  prepared  the  papers  upon 
which  Davis  and  Belden  were  found  guilty  of  contempt. 

At  the  trial  Judge  Swayne  said,  so  states  Mr.  Blount  in  his  evidence,  that  he  had  no 
doubt  that  the  people  in  the  city  had  a  right  to  sue  him,  but  the  circumstances  showed 
it  to  be  an  attempt  to  influence  a  United  States  judge  in  his  duty  by  putting  him 
where  he  would  have  to  declare  himself  disqualified,  and  knew  he  had  so  announced, 
and  had  no  reason  to  believe  so.  Before  Davis  and  Belden  were  cited  for  contempt 
they  dismissed  the  Florida  McGuire  suit.  They  probably  heard  contempt  proceedinjgs 
were  being  started.  They  claim  now  that  Saturday  evening  they  had  aeoided  to  dis- 
miss the  case  pending  before  Judge  Swayne.  But  if  this  is  a  material  fact  in  the  case, 
it  could  only  nave  been  such  by  calling  Judge  Swayne's  attention  to  it  at  the  time  of 
the  contempt  proceedings,  which  they  did  not  do.  As  far  as  the  court  knew,  no 
intention  of  that  kind  ever  existed.  It  was  not  sworn  to,  was  not  put  in  their  answer, 
and  was  mentioned  in  no  way  when  it  ought  to  have  been,  and  it  seems  rather  late  in 
the  dav  to  make  that  claim  now. 

Mr.  Davis  claims  that  he  was  not  retained  in  the  Florida  McGuire  suit  until  Sunday, 
after  the  suit  against  Judge  Swayne  had  been  commenced,  and  the  majority  in  their 
report  say  that  "  E.  T.  D&via  was  not  of  counsel  in  the  ease  and  had  no  connection  with 
it  up  to  the  time  that  court  adjourned  on  Saturday,  November  9,  at  6  o'clock.*'  We 
believe  that  Davis  was  retained  and  was  connected  with  the  suit  before  Judge  Swayne 
was  sued,  and  had  been  for  some  time,  and  the  evidence  clearly  establishes  that  fact 
beyond  all  doubt.  J.  C.  Keyser  was  interested  in  the  suit  on  behalf  of  plaintiff;  in 
fact,  he  was  one  of  the  plaintiffs,  though  his  name  did  not  appear  of  recora.  He  said, 
when  asked  what  attorney  asked  Judge  Swayne  to  recuse  himself,  ^*I  think  Mr.  Davis 
and  Gen.  Belden." 

On  page  250  Mr.  Marsh,  the  clerk  of  the  court,  says: 

"I  aon't  think  any  prsecipes  had  been  gotten  out.  I  had  told  Mr.  Davie  I  would 
wait  as  late  as  he  desired  to  get  them  out.    He  did  not  seek  any  prsecipes. 

''Q.  Was  Mr.  Davis  in  the  case,  then,  that  Sunday  afternoon? — ^A.  Yes. 

On  page  278  Mr.  Belden  says: 

''After  receiving  the  telegram  from  Judge  Pardee,  Mr.  Davis  was  to  make  up  the 
record  in  the  case,  so  if  there  was  error  we  could  appeal  it — take  it  up  by  writ  of  error. 
We  intended  to  proceed,  but  the  judge  calling  tne  case  Saturday  evening,  9th  of 
November,  refusing  to  allow  us  time  to  get  our  witnesses  before  the  court,  we  were 
deprived  of  the  ^cilities  of  making  up  such  a  record  as  Judge  Pardee  contemplated 
we  should  make,  and  we  had  to  discontinue  it." 

Here  is  a  positive  statement  by  Mr.  Belden  that  Davis  was  in  the  case  before  Swayne 
was  sued: 

Mr.  Paquet  says,  page  423,  that  "Davis  was  brought  into  the  suit  on  Saturday, 
November  9,  before  Judge  Swayne  was  sued ;  that  he  was  one  of  the  advising  counsel 
of  the  clients,  that  he  was  associated,  and  asked  if  I  had  any  objections;  during  the 
week  he  was  in  court  very  frequently,  advising  with  some  of  the  plaintiffs." 

Davis  also  admits  in  his  petition  for  a  writ  of  habeas  corpus  that  he  was  an  attorney 
for  plaintiffs,  a  copy  of  which  writ  is  as  follows: 

"United  States  circuit  court,  fifth  judicial  circuit,  ex  parte  Elza  T.  Davis,  habeas 

corpus. 

"The  relator  in  this  case,  Elza  T.  Davis,  comes  into  court  and  excepts  to  the  con- 
sideration of  what  is  filed  herein  as  a  certificate  of  Charles  Swayne,  ]udge,  without 
date,  because  it  contains  charges  and  statements  amounting  to  charges  of  contempt 
aeainst  this  defendant  not  contained  in  motion  and  order  charging  contempt,  and 
^mich  statements  and  charges  he  has  never  been  ordered  to  answer,  or  in  any  way 
given  a  chance  of  reply  to. 

' '  Should  this  exception  be  overruled  then  defendant,  with  permission  of  court  first 
had  and  for  which  he  prays,  says: 

"Tliaton  the  5th  of  November,  1901,  in  open  court  of  the  United  States  circuit 
court  of  the  northern  district  of  Florida,  Charles  Swayne,  United  States  district  judge 
presiding,  in  answer  to  a  letter  from  this  defendant  and  Louis  P.  Paquet,  of  counsel 
for  Mrs.  Florida  McGuire,  of  date  October  4,  1901,  to  said  judge  at  Guyencourt,  in  the 
State  of  Delaware,  requesting  him  to  recuse  himself  on  the  trial  of  the  suit  of  Mrs. 
Florida  McGuire  v.  Pensacola  City  Co.  et  al.,  among  other  reasons,  because  of 
his  interest  in  the  said  suit  pending  before  him,  refused  to  recuse  himself,  and  went  on 
to  state  from  the  bench  in  open  court  that  a  relative  of  his  had  purchased  a  part  of  the 
said  land  in  litigation  before  him  in  said  suit  of  Mrs.  Florida  McGuire,  that  the  deeds 
had  been  sent  north  to  him  (the  judge),  and  that  he  had  returned  them. 
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''Second.  In  the  second  paragraph  of  the  judge's  certificate  he  mentioiis  the  desire 
of  his  wife  to  purchaae  block  91,  being  the  block  that  he  is  sued  for  in  the  State  couit, 
but  he  has  not  stated  as  fully  as  ne  did  in  open  court  on  the  11th  of  this  month  the  facts 
in  reference  to  said  purchase.  On  said  date,  11th  November,  1901,  said  judge  stated 
in  the  hearing  of  all  present,  this  relator  and  Simeon  Belden,  also  counsel  for  Mm. 
McGuire  being  present,  that  the  relative  referred  to  in  his  statement  from  the  bench  in 
open  court  on  the  5th  of  November  'is  his  wife;'  that  she  purchased  said  block  of 
groimd  on  the  Rivas  tract  with  her  own  money;  that  finding  that  it  was  on  the  'Rivaa' 
tract  in  litigation  before  him  he  returned  the  deed.  At  no  time  has  he  ever  stated  or 
furnished  us  any  proof  that  said  sale  had  been  resolved  at  his  request  or  by  his  wife's 
vendor,  or  that  his  wife,  who  purchased  the  same  with  her  own  money,  desired  it 
canceled. 

"Third.  In  paragraph  5  in  said  judge's  certificate  the  facts  in  reference  t  Kiial  of 
suit  of  Florida  McGuire  v.  Pensacola  City  Co.  et  al.,  the  material  facts  are  suppreseed. 
They  are  as  follows:  The  criminal  term  of  said  court  ended  Saturday,  late  in  the  even- 
ing of  November  9,  when  said  judge  announced  that  he  would  take  up  the  trial  of  the 
McGuire  case  the  following  Monday  at  10  o  'clock  a.m.  The  case  had  never  been  fixed 
for  a  day  to  which  we  could  have  our  witnesses  summoned,  and  we  therefore  asked  the 
court  to  allow  us  until  the  following  Thursday  to  get  our  e\ddence  in  the  case.  TTbe 
judge  seemed  willing,  but  counsel  for  defendant,  W.  A.  Blount,  and  who  is  also  one 
of  the  defendants  in  the  McGuire  suit,  which  is  an  ejectment  suit,  with  much  warmth 
insisted  on  the  trial  on  Monday,  November  11,  to  which  the  judge  acquiesced. 

"This  was  Saturday,  9th,  after  ofiice  hours;  next  day  being  Sunday,  no  summons 
for  witnesBes  could  issue,  thus  having  only  from  the  openmg  of  clerk's  office  at  9  o'clock 
Mondav,  11th,  until  10  o'clock,  opening  of  court  (one  hour)  to  issue  summons  and-serre 
more  than  50  witnesses,  which  was  physically  impossible.  While  we  were  satifi^ed- 
that  said  judge  is  interested  in  the  result  of  said  suit,  still  he  refused  to  recuse  himself, 
our  intention  was  to  try  the  case  before  him  had  he  fixed  a  day  for  trial  so  that  we  could 
have  secured  our  evidence  thereto  and  made  our  record,  but  when  thus  arbitrarily  cnt 
off  therefrom  our  duty  to  our  clients  was  to  discontinue  the  suit  to  prove  their  lights, 
which  discontinuance  of  said  suit,  upon  motion,  was  ordered  by  Judge  Swayne  at  10 
o'clock  on  the  morning  of  November  11,  1901,  and  aft^er  which  the  motion  of  rule  for 
contempt  was  inaugurated  by  W.  A.  Blountj  attorney,  and  a  defendant. 

"Fourth.  In  paragraph  7  of  said  certificate  said  judge  refers  to  consultation  with 
some  members  of  the  bar,  but  does  not  name  them,  but  finally  selects  W.  A.  Blount  to 
call  the  matter  of  contempt  before  the  court,  assisted  by  W.  Fisher,  of  whom  are 
defendants  in  the  suit  of  Mrs.  McGuire  v.  Pensacola  City  Co.  et  al.,  and  trespassefs  on 
a  large  portion  of  the  land  in  question.  Now,  while  there  is  no  act  charged  against  os 
which  under  the  law  we  were  not  entitled  to  do,  still  we  make  reply  to  statements  and 
certificates,  to  place  it  beyond  doubt,  that  we  have  acted  strictly  within  the  line  of 
our  sworn  duty  to  our  clients,  which  we  have  a  right  to  do  under  the  law,  and  there 
can  be  no  contempt,  and  no  contempt  was  ever  intended  or  thought  of,  in  suing  Chariei 
Swa^^ne  in  a  State  court,  and  especially  is  it  so  demonstrated  by  a  discontinuance  ol 
suit  in  Federal  court. 

"oath. 

''Elza  T.  Davis,  being  duly  sworn,  deposes  and  says  that  all  the  facts  and  aUe^tioos 
recited  in  the  foregoinj^  exception  and  statement  are  true  and  correct,  to  the  beet  of 
his  knowledge  and  belief. 

"E.  T.  Davis. 


"Sworn  to  and  subscribed  before  me  this  23d  of  November,  1901,  at  the  city  of  N 
Orleans,  La. 
[seal.]  "Benjamin  Ort, 

**  Notary  Public  for  the  Parish  of  Orleans,  La. 

"(Indorsed:)  United  States  circuit  court,  fifth  judicial  circuit,  northern  district  d 
Florida,  ex  parte  Elza  T.  Davis  applying  for  writ  of  habeas  corpus.  Exceptions  and 
statement  of  relator  received  and  filea  November  23,  1901.  H.  J.  Carter,  clerk. 
Filed  December  10,  1901.  F.  W.  Marsh,  clerk. 

"Northern  District  op  Florida,  sa: 

"1,  F.  \V.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  for  the  northern  dia^ 
trict  of  Florida,  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of  a  certain 
paper  filed  in  the  matter  of  the  application  of  E.  T.  Davis  for  a  writ  of  habeas  corpoa^ 
in  the  said  circuit  court,  as  the  same  remains  of  record  and  on  file  in  said  court. 

"Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  Pensacola,  in  said  distrk^t^ 
this  24th  day  of  February,  A.  D.  1904. 

"F.  W.  Mabsh,  Ckrh.'' 
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A  petition  in  the  same  language  was  prepared,  sworn  to,  and  filed  by  Mr.  Belden. 

There  can  be  no  doubt  from  tnis  positive  evidence,  that  Mr.  Davis  was  an  attorney 
in  the  case  when  he  commenced  the  action  against  Judge  Swayne,  and  that  he  knew 
Judge  Swayne  had  no  interest  in  the  land  can  not  be  doubted,  and  the  finding  to  l^e 
contranr  by  the  majority  is  not  supported  by  a  preponderance  of  evidence. 

The  following  is  the  record  in  the  case  of  Simeon  Belden,  and  the  record  of  Mr.  Davis 
is  just  the  same: 

''the  united  states  AOAINST  SIMEON  BELDEN. 

*'  Be  it  remembered  that  on  the  11th  day  of  November,  A.  D.  1901,  at  a  term  of  the 
United  States  circuit  court  in  and  for  the  northern  district  of  Florida,  the  following 
motion  was  made  in  open  court  and  entered  of  record,  to  wit: 

"And  now  comes  w.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court,  and 
practicing  therein,  and  as  amicus  curiae,  and  moves  the  court  to  cite  Simeon  Belden, 
Louis  Pa(}uet,  and  E.  T.  Davis,  attorneys  and  counselors  of  this  court,  to  show  cause 
before  this  court  at  a  day  and  hour  to  be  fixed  by  the  court,  why  they  shall  not  oe  pnu- 
ifihed  for  contempt  of  the  court  in  causing  and  procuring,  as  attorneys  of  the  circuit 
court  of  Escambia  County,  Fla.,  a  summons  in  ejectment,  wherein  Florida  McGuire 
is  plaintiff  and  Hon.  Charles  Swayne  is  defendant,  to  be  issued  from  said  court  and 
served  upon  the  judge  of  this  court,  to  recover  the  possession  of  block  91,  in  the  Che- 
veaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved  in  a  controversy  in 
ejectment  then  pending  in  this  court  in  a  case  wherein  the  said  Florida  McGuire  was 
plaintiff  and  the  Pensacola  City  Co.  et  al.  were  defendants,  upon  the  grounds: 

'*1.  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  instituted 
after  a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Mrs.  Florida  McGuire 
V.  Pensacola  City  Co.  et  al.  had  been  submitted  to  the  court  on  November  5, 1901,  and 
denied,  and  after  the  said  judge  had  stated  in  open  court  and  in  the  presence  of  the 
said  counsel,  Simeon  Belden  and  Louis  Paquet,  that  an  allegation  of  the  said  petition, 
that  he  or  some  member  of  his  family  were  interested  in  or  owned  property  in  said 
tract,  was  untrue,  and  had  stated  that  he  had  refused  to  permit  a  member  of  his 
family  to  buy  land  in  said  tract,  because  the  said  suit  of  Florida  McGuire,  involving 
the  title  to  the  said  tract,  was  in  litigation  before  him,  the  said  judge. 

''2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners  of  or  inter- 
ested in  any  part  of  the  said  tract  and  had  no  reason  whatever  to  believe  that  he  or 
they  were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  said  block 
was  not  in  the  possession  or  control  of  anyone,  but  was  entirely 'occupied. 

''3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday  night,  the 
9th  instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  the  said 
attorneys  to  postpone  the  trial  of  the  case  of  Florida  McGuire  v.  Pensacola  City  Co. 
et  al.  for  a  week  or  more,  and  after  the  said  judge  had  announced  to  the  said  counsel 
that  he  would  call  the  case  for  trial  on  Monday,  November  11,  1901,  and  would  then 
try  the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he  should  not  so  try, 
and  the  said  counsel  had  announced  that  they  would  make  such  showing. 

"4.  That  the  said  E.  T.  Davis  was,  before  the  instituting  of  the  said  suit  against  the 
judge,  cognizant  of  all  the  facts  herein  set  forth. 

"W.  A.  Blount, 
^'An  Attorney  of  this  Court. 

"November  11,  1901. 

**And  afterwards,  and  on  the  same  day,  to  wit,  on  the  11th  day  of  November,  A.  D. 
1901,  the  following  order  was  made  and  entered  of  record  in  the  said  cause,  to  wit: 

**In  re  matter  of  contempt  proceedings  against  Simeon  Belden,  Louis  Paquet,  and 

E.  T.^Davis. 

**Upon  reading  the  motion  of  W.  A.  Blount,  an  attorney  and  counselor  of  this  court, 
for  a  citation  to  Simeon  Belden,  Louis*  Paquet,  and  E.  T.  Davis  why  they  should  be 
committed  for  contempt,  for  the  reastn  set  forth  in  said  motion,  and  after  consideration 
of  the  same,  it  is  ordered: 

"That  the  said  Simeon  Belden,  Louis  Paquet,  and  E.  T.  Davis  be,  and  they  are 
hereby,  cited  to  appear  before  me,  Charles  Swayne,  judge  of  this  court,  at  10  o'clock, 
on  Tuesday,  November  12,  1901,  to  show  cause  why  they  should  not  be  punished  for 
contempt  upon  the  grounds  and  for  the  reasons  set  forth  in  the  said  motion,  which  is 
now  of  record  in  the  records  of  said  court,  and  a  copv  of  which  is  to  be  attached  by 
the  clerk  to  the  copy  of  this  order  served  upon  the  said  Simeon  Belden,  Louis  Paquet, 
and  E.  T.  Davis. 

"Ordered  in  open  court  this  11th  day  of  November,  A.  D.  1901. 

"Chas.  Swayne,  Judge. 


596  IMPEACHMENT  OF   JUDGE  CHABLES  SWAYKE. 

"At  the  time  of  the  preeentation  of  the  said  motion  by  the  said  W.  A.  Blount,  in 
open  court,  on  November  11,  1901,  the  said  Simeon  Belden  and  the  said  E.  T.  Davia 
were  present  in  the  said  court,  and  before  making  said  order  the  said  judge  made  and 
directed  to  be  spread  upon  the  minutes  the  following  declaration  concerning  his  con- 
nection with  the  land  in  the  Cheveaux  tract,  mentioned  in  said  motion,  to  wit: 

**0n  Tuesday,  November  5,  1901,  at  the  time  of  the  presentation  of  the  said  motion 
by  plaintiffs,  tliat  the  court  recuse  himself,  he  had  then  stated,  and  now  states,  that 
he  never  agreed  to  accept  nor  ever  accepted  any  deed  to  any  portion  of  the  said 
Cheveaux  tract;  that,  as  he  stated,  a  member  of  his  family,  to  wit,  his  wife,  had, 
with  money  inherited  by  her  from  her  father's  estate,  negotiated  for  the  purchaae  of 
some  city  lots  in  Pensacola;  that  certain  deeds  in  connection  therewith  had  been 
sent  to  her  in  Delaware,  one  of  them  proving  to  be  a  quitclaim  deed,  and  ujx)n  investi- 
gation and  inq^uiry  it  was  found  that  the  property  in  ^his  deed  was  a  portion  of  the 
property  in  litigation  in  the  suit  of  Florida  McGuu-e  v.  Fensacola  City  Co.  et  aL,  and 
that  thereupon,  and  by  his  advice,  the  said  deed  was  returned  to  the  proposed  grantois, 
with  the  statement  that  no  further  negotiations  whatever  could  be  conducted  by 
them  in  relation  to  this  property,  and  they  thereupon  refused  to  purchase,  either  at 
the  present  time  or  in  the  future,  any  portion  of  the  said  tract. 

**  W.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court  and  practicing  therein, 
and  as  amicus  curiae,  moves  the  court  to  cite  Simeon  Belden,  Louis  Paquet,  and  E.  T. 
Davis,  attorneys  and  counselors  of  this  court,  to  show  cause  before  this  court,  at  a 
day  and  hour  to  be  fixed  by  the  court,  why  they  should  not  be  punished  for  contempt 
of  this  court  in  causing  and  prociu-ing  as  attorneys  of  the  circuit  court  of  Bscambii 
County,  Fla.,  a. summons  in  ejectment  wherein  Florida  McGuire  was  plaintiff  and  die 
Hon.  Charles  Swayne  was  defendant,  to  be  issued  from  said  court  and  served  upon 
the  said  judge  of  this  court,  t^)  recover  the  possession  of  block  91,  Cheveaux  tract,  is 
the  city  of  rensacola,  Fla.,  a  tract  of  land  involved  in  a  controversy  in  ejectment 
then  pending  in  this  court  in  a  case  wherein  the  said  Florida  McGuire  was  plaintiff 
and  the  Pensacola  City  Co.  et  al.  were  defendants  upon  the  grounds: 

*'  1.  That  the  said  suit  in  ejectment  against  the  judee  of  this  court  was  instituted  after 
a  petition  to  this  judge  to  recuse  himself  in  the  saia  case  of  Florida  McGuire  r.  Pen- 
sacola City  Co.  et  al.  had  been  submitted  to  the  court  on  November  5,  1901,  and 
denied,  and  after  the  said  judge  had  said  in  open  court  and  in  the  presence  of  the  said 
counselors,  Simeon  Belden  and  Louis  Paquet,  that  the  allegation  of  the  said  petition 
that  he,  or  some  member  of  his  family,  were  interested  in  or  owned  property  in  said 
tract  was  untrue,  and  had  stated  that  he  had  refused  to  permit  a  member  of  his  family 
to  buy  land  in  said  tract  because  the  said  suit  by  Florida  McGuire,  involving  tiw 
title  to  the  said  tracts  was  in  litigation  before  him,  the  said  jud^. 

"2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners  of  or  inter- 
ested in  any  part  whatever  of  the  said  tract  and  had  no  reason  to  believe  that  he  or 
they  were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  said  block 
was  not  in  the  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 

"3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday  nig^t 
the  9th  instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  said 
attorneys  to  postpone  the  trial  of  the  said  case  of  Florida  McGuire  v.  Pensacola  City 
Co.  et  al.  for  a  week  or  more,  and  after  the  said  judge  had  announced  to  the  said 
counsel  that  he  would  call  the  case  for  trial  on  Monday,  November  11,  1901,  and  would 
then  try  the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he  sohuld  not  9> 
try,  and  the  said  counsel  had  announced  that  they  would  make  such  showing. 

*'4.  That  the  said  £.  T.  Davis  was,  before  the  instituting  of  the  said  suit  against 
the  said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

"(Indorsements:)  In  re  contempt  proceedings  Simecm  Belden,  E.  T.  Davis,  and 
Ix)uis  Paquet.    Filed  November  11,  1901.    F.  W.  Marsh,  clerk. 

'* (Marshal's  return:)  United  States  of  America,  northern  district  of  Florida,  m. 
I  hereby  certify  that  I  served  the  annexed  citation  on  the  therein-named  Simeon 
Belden  and  E.t.  Davis,  the  within-named  I^uis  Paquet  not  found,  being  outside  th<* 
northern  district  of  Florida,  by  banding  to  and  leaving  a  true  and  correct  copy  tbeieof 
with  Simeon  Belden  and  E.  T.  Davis  personally,  at  Pensacola,  Escambia  County,  in 
said  district,  on  the  11th  dav  of  November,  A.  D.  1901.  T.  F.  McGouriii.  United 
States  marshal.    By  R.  P.  Wliarton,  deputy. 

"And  thereafter,  to  wit,  on  the  12th  day  of  November,  A.  D.  1901,  the  foDowinir 
answer  was  made  and  entered  in  the  said  cause  by  the  said  defendants  therein,  to  wit: 
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"Before  the  Hon.  Charles  Swayne,  judge  circuit  court  United  States,  northern  district 
of  Florida.  In  re  matter  of  the  contempt  proceedings  against  Simeon  Belden. 
Louis  Paquet,  and  E.  T.  Davis. 

"And  now  comes  Simeon  Belden  and  E.  T.  Davis,  and  for  reaaons  why  they  should 
not  be  punished  for  contempt,  showeth: 

''First.  That  the  general  grounds  upon  which  the  said  contempt  is  based,  to  wit, 
summons  in  ejectment  issuea  from  the  circuit  court  of  Escambia  County,  Fla.,  wherein 
Florida  McGuire  was  plaintiff  and  the  Hon.  Charles  Swayne  was  defendant,  that  said 
proceedings  is  in  the  jurisdiction  of  the  circuit  court  of  Escambia  County,  Fla.,  and 
that  this  court  is  without  jurisdiction  thereof. 

*'  Second.  That  the  petition  to  recuse  referred  to  in  said  motion  they  had  nothing  to 
do  with  before  this  court,  nor  were  tliey  present  on  the  5th  day  of  November  when  sub- 
mitted, as  stated  in  said  motion,  nor  present  when  any  statement  made  by  the  judge 
concerning  his  connection  with  any  of  the  property,  except  the  statement  made  by 
said  judge  on  November  11,  after  court  convened  and  after  the  motion  to  discontinue 
the  case  of  FloridaMc  Guire  v.  Pensacola  City  Co.  et  al.  was  made. 

"Third.  To  the  seccmd  paragraph  showeth:  As  above  stated,  they  heard  no  declara- 
tion made  by  the  judge  referred  to  in  said  paragraph,  and  as  for  reasons  to  believe  that 
he,  Judge  Swayne,  or  some  member  of  his  family,  was  interested  in  block  91,  Rivas 
tract  of  land,  named  in  said  sunmions,  we  simply  refer  to  the  declaration  made  by 
Hon.  Charles  Swayne  on  November  11,  1901,  when  said  motion  was  made  by  the  Hon. 
W.  A.  Blount,  and  that  after  hearing  said  declaration  believe  there  is  in  existence  a 
deed  to  Mrs.  Charles  Swayne  uncanceled,  and  that  they  have  no  knowledge  of  its 
repudiation,  and  as  the  negotiations  for  the  property  named  in  said  deed  was  one  made 
by  Mrs.  Charles  Swayne  in  her  individual  rig:ht  that  no  act  of  the  said  Hon.  Charles 
Swayne  would  repudiate  or  render  null  and  void  any  transaction  made  by  Mrs.  Charles 
Swayne  with  her  own  mone^  or  property. 

"  Fourth.  That  E.  T.  Davis,  for  himself,  showeth  that  this  court  had  no  jurisdiction 
over  him  in  said  matter  of  Florida  McGuire  v.  Fensacola  City  Co.  et  al.  until  he 
requested  the  court  to  mark  his  name  as  attorney  for  plaintiff  on  the  morning  of  Novem- 
ber 11,  when  he  presented  the  motion  to  discontinue  the  aforesaid  suit. 

"Simeon  Belden. 
"E.  T.  Davis. 

"(Indorsements:)  Before  the  Hon.  Charles  Swayne,  judge  of  the  circuit  court  of 
the  United  States  for  the  northern  district  of  Florida,  at  Pensacola.     In  re  contempt 

rinst  Simeon  Belden,  Louis  Paquet,  and  E.  T.  Davis.    Filed  November  12,  1901. 
W.  Marsh,  clerk. 

"And  afterwards,  to  wit,  on  the  same  day,  November  12,  1901,  the  following  pro- 
ceedings were  had  in  open  court,  to  wit: 


it 


The  United  States  v.  Simeon  Belden.    No.  249.    Contempt  of  court. 


"This  cause  coming  on  to  be  heard  on  the  motion  of  W.  A.  Blount,  attorney  and 
coun^ielor  at  law  of  this  court,  as  amicus  curiae,  to  cite  the  said  Simeon  Belden  to  show 
cause  why  he  should  not  be  punished  for  contempt  of  this  court  for  the  reasons  in  said 
motion  distinctly  alleged,  and  on  the  rule  erantea  on  said  motion,  dated  November  11, 
1901,  a  certified  copy  of  which  has  been  duly  served  on  said  Simeon  Belden,  and  on 
the  answer  to  said  rule  on  this  day  read  and  filed  in  open  court  by  and  on  behalf  of 
the  said  Simeon  Belden;  and  after  hearing  the  testimony  of  the  witnesses  introduced 
by  the  United  States  and  by  the  said  defendant,  and  after  duly  consideraing  the  same: 

"It  is  now  ordered  and  adjudged  that  the  said  Simeon  Belden  is  guilty  in  manner 
and  form  as  in  said  motion  and  rule  set  forth  of  the  facts  therein  alleged;  and  it  is  fur- 
ther adiud^d  that  the  same  constitutes  a  substantial  contempt  of  the  dignity  and  good 
order  ot  this  court. 

"Wherefore  it  is  ordered  and  adjudged  that  the  said  Simeon  Belden  do  pay  a  fine  or 
penalty  to  the  United  States  Government  of  1 100,  and  that  he  be  taken  hence  to  the 
county  jail  of  Escambia  County,  Fla.,  at  Pensacola,  there  confined  for  and  during  the 
term  and  period  of  ten  days  from  the  12th  day  of  November,  1901,  and  that  he  stand 
committea  until  the  terms  of  this  sentence  be  complied  with  or  until  he  be  discharged 
by  due  course  of  law. 

'* Ordered  and  done  this  12th  day  of  November,  A.  D.  1901. 

"Chas,  Swayne,  Judge.*' 
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At  the  hearing  witnessee  were  examined,  but  their  testimony  is  not  furnished  oa^ 
and  all  we  have  is  a  short  statement  by  Mr.  Blount  of  what  took  place. 

In  the  absence  of  any  of  the  testimony  taken  at  the  hearing  we  have  no  right  to 
assume  that  the  allegations  of  the  statement  filed  char^g^ng  the  contempt  were  not 
proven,  or  that  the  evidence  was  not  sufficient  to  warrant  the  finding  of  the  court  that 
a  contempt  had  been  committed.  ^  On  the  contrary,  the  presumption  is  that  they  were 
and  that  the  evidence  was  sufficient  to  warrant  and  support  the  judgment  of  ood- 
tempt  entered  by  the  court. 

liijur.  Belden  and  Mr.  Davis  were  attorneys  of  Judge  Swayne's  court,  and  were  both 
attorneys  in  the  case  of  Florida  McGuire,  pending  in  his  court,  ^lien  they  requested 
the  judge  to  recuse  himself  because  he  owned  a  part  of  the  property  involved  in' the 
litigation  they  were  informed  by  the  judge  that  he  owned  no  interest  whatever  in  this 
land  and  they  must  have  known  that  he  did  not.  The  slightest  incjuiry  on  their  part 
would  have  disclosed  this  fact,  and  they  admit  if  anvone  owned  an  interest  it  was  Mr. 
Swayne.  On  Saturday  the  court  informed  them  that  on  Monda^r  he  would  proceed 
with  the  case;  they  desired  a  postponement  until  Thursday.  A  jury  was  in  attend- 
ance, and  there  was  no  reason  whjr  the  case  should  be  postponed  for  that  length  of 
time.  The  witnesses  were  all  within  a  half  an  hour  call  of  the  courthouse,  and  the 
parties  had  all  week  in  which  to  get  readv. 

The  court  said  he  would  proceed  with  the  trial  Monday  morning  unless  they  made  a 
motion  for  continuance  under  the  rule,  and  they  said  they  would  do  so,  and  at  that 
time  they  had  in  their  mind  what  they  afterwards  did .  Now,  what  fol  lowed  ?  Paqnet, 
Davis,  and  Belden  in  the  evening  met  in  the  j^rocery  store  of  one  of  the  plaintiff?  and 
consulted  what  course  to  take.  It  was  decided  to  bring  an  action  against  Jud||e 
Swajrne  individually,  to  oust  him  from  a  portion  of  the  land  embraced  within  this 
litigation  and  for  $1,000  mesne  profits,  when  they  all  well  knew,  and  must  have  known, 
that  he  had  never  been  in  the  possession  of  the  land  and  never  owned  it.  They  went 
to  the  clerk's  office,  got  him  to  go  to  the  courthouse  and  file  the  suit.  Then  the  sheiiff 
was  found  and  he  was  instructed  to  serve  the  papers  at  all  hazards  that  night.  They 
were  not  satisfied  with  this,  but  they  wanted  to  give  the  suit  publicity.  They  wanted 
to  advertise  to  the  world  that  Judge  Swayne  was  intending  to  try  the  question  of  title 
to  property  in  which  he  owned  an  interest,  and,  following  this  but,  prepared  a  state- 
ment of  the  case  and  gave  it  to  the  morning  paper  to  be  published,  wnich  was  done. 

The  only  excuse  they  have  yet  been  able  to  give  for  this  unseemly  haste  is  that  the? 
wanted  Swajme  served  before  he  left  the  State,  a  most  flimsy  and  unreasonable  excuse. 
There  is  only  one  conclusion  that  a  fair  and  reasonable  mind  can  draw  from  all  of  these 
facts,  and  that  is,  they  wanted,  desired,  and  expected,  by  bringing  a  fictitious  suit, 
to  force  Jud^e  Swayne  to  recuse  himself  and  continue  the  action.  They  wanted  to  bd 
embarrass  him  that  though  not  disqualified  he  would  refuse  to  hear  the  action,  and  if 
this  conclusion  is  true  there  can  be  no  doubt,  as  attome>;s  and  officers  of  the  court, 
they  were  guilty  of  gross  misbehavior,  and  clearly  were  guilty  of  contempt  within  the 
meaning  of  section  725  of  the  Revised  Statutes. 

It  is  true  that  Judge  Swayne,  for  this  comtempt,  imposed  both  fine  and  imprison- 
ment, but  this  error  of  law  was  corrected  by  Judge  Pardee,  and  surely  it  can  afkuni  no 
reason  for  impeachment.  Belden  and  Da\ds  say  his  manner  in  passing  judgment  was 
harsh  and  abusive,  but  all  Da\'is  can  remember  that  was  said  is  that  the  court  charfH 
them  with  ignorance  and  that  their  actions  were  a  stench  in  the  nostrils  of  the  com- 
munity. 

This  last  remark  must  be  very  doubtful.  But  if  they  were  guilty  of  what  they  stood 
charged,  if  they  had  collusively  and  in  bad  faith  commenced  this  action  to  intofere 
with  the  trial  of  the  case  by  Judge  Swayne  and  prevent  the  defendants  from  securioc 
a  speedy  trial  before  the  judge  of  the  court,  then  they  were  guilty  of  contempt,  ana 
this  contempt  was  not  purged  by  cominjsr  in  later  and  dismissing  the  suit  or  oy  the 
judge  usin^  toward  them  harsh  and  abusive  language. 

>&.  Davis  sued  out  a  writ  of  habeas  corpus  before  Judge  Pardee.  At  the  heariif 
Judges  McCormick  and  Shelby  sat  with  him  and  concurred  in  his  opinion. 

The  court  says: 

"The  relator  is  an  attorney  and  counselor  of  the  United  States  circuit  court  for  the 
northern  district  of  Florida,  and,  as  such,  on^  of  the  officers  of  the  court,  within  the 
intent  and  meaning  of  the  above  statute.  As  such  officer  he  was  and  is  char^^ed  with 
conduct  in  and  out  of  court  which,  if  accompanied  with  malicious  intent,  or  if  it  had 
the  effect  to  embarrass  and  obstruct  the  administration  of  justice,  was  such  misbe- 
havior as  amounted  to  contempt  of  court. " 

The  writ  of  habeas  corpus  was  discharged.  There  is  no  doubt  that  this  suit  wis 
brought  with  no  intention  to  ever  try  it.  In  fact  it  was  dropped.  And  there  can  be 
no  other  conclusion  but  that  the  commencement  of  this  action  could  have  no  other 


DffFBAOHHBKT  OF  JX7DGS  OHABLBS  8WAYKB.  699 

effect  than  to  embarraaB  and  obstruct  the  adminifltration  of  justice.  The  fact  that  the 
Buit  was  commenced  in  the  State  court  can  make  no  difference,  because  its  effect,  as 
intended  was  to  embarrass  Judge  Swayne  in  trying  the  action  priding  before  him  in 
the  United  States  court. 

PlaintifiiB  dismissed  the  suit,  but  in  a  lew  months  commenced  it  again  in  Judge 
Swayne*8  coiu-t,  which  fact  shows  that  when  they  dismissed  it  first  they  nad  no  inten- 
tion to  abandon  it. 

But  the  majority  find  fault  and  lay  great  stress  upon  the  fsuct  that,  in  his  judgment, 
finding  Belden  and  Davis  guilty  of  contempt,  he  does  not,  in  the  language  of  the 
statute,  find  them  guilty  of  misbehavior  as  omcers  of  his  court,  but  adjudged  uat  their 
conduct  constitute  a  substantial  contempt  of  the  dignity  and  good  order  of  the  court. 
And  is  it  not  true  that  a  misbehavior  of  an  attorney  is  a  contempt  of  the  dignity  and 
good  order  of  the  court? 

To  embarrass  the  court  in  the  administration  of  justice  surely  must  be  a  contempt  of 
the  orderly  conduct  of  the  court  in  its  business. 

In  discussing  Judge  Swayne's  action  in  passing  judgment  of  contempt  against 
Belden  and  Davis,  the  majority  show  cousiaerable  feeling.  The  committee  cnazge 
that  he  was  ^'guilty  of  gross  abuse  of  judicial  power  and  misbehavior  in  office,"  and 
that  knowing  Die  law,  and  knowing  that  no  contempt  had  been  committed,  he,  witii  a 
bad  and  evil  intent,  declared  them  guilty.  This  is  making  a  very  broad  accusation 
when  we  consider  all  of  the  facts  and  surrounding  circumstances  and  the  law  con- 
trolling the  same. 

The  committee  say  that  Judge  Swayne  "knew  that  proceedings  for  a  contempt 
not  committed  in  the  presence  of  the  court  must  be  founded  on  an  affidavit  setting 
forth  the  facts  and  circumstances  constituting  the  alleged  contempt,"  and  "knew  that 
issuing  of  proofs  without  filing  was  erroenous,"  and  "knowing  the  law,  Judge  Swayne 
iflsued  a  rule  to  show  cause  why  Davis  and  Belden  should  not  be  committed  for  con- 
tempt upon  an  unsworn  statement  of  Mr.  W.  A.  Blount." 

Now,  it  is  to  be  hoped  that  the  House  will  not  vote  to  impeach  any  one  for  a  mistake 
'  of  law  or  ignorance  of  it,  for  if  such  a  precedent  is  established  none  of  us  will  be  safe. 
It  might  be  possible  that  Judge  Swavne  did  not  know  the  law  as  stated  above,  and  it 
mifht  be  possible  that  such  is  not  the  law.  it  is  true  that  the  committee  cite  one 
Oalifomia  and  two  Indiana  cases,  but  in  California  the  Code  of  Civil  Procedure  pro- 
vides that  a  contempt  committed  out  of  the  presence  of  the  court  can  only  be  called 
to  its  attention  by  amdavit,  and  no  doubt  Indiana  has  a  similar  statute. 

There  is  no  settled  practice  in  contempt  proceeding.  (United  States  v.  Sweeney, 
96  Fed.,  446.)  In  volume  9,  page  38,  of  the  Cyclopedia  of  Law  and  Procedure  we  find 
the  law  stated  as  follows: 

**  As  a  rule  the  proceeding  to  punish  for  contempt  committed  out  of  the  presence  of 
the  court  should  be  instituted  by  a  statement  or  some  writing  or  affidavit  presented  to 
the  court  setting  forth  the  facts." 

Numerous  authorities  from  all  over  the  United  States  are  cited  to  support  this 
proposition  of  law. 

And  it  has  been  held  that  in  such  a  case  the  court  may  even  act  of  its  own  motion 
and  make  the  accusation.    (24  W.  Va.,  416;  81  Mich,  592;  27  How.  Prac.,  14.) 

It  mi^t  have  been  posnible  that  Judge  Swayne  did  not  know  of  the  derision  in 
Oalifomia  or  the  statutes  of  Indiana,  but  followed  the  rule  as  stated  above. 

It  is  claimed  that  Davis  and  Belden  purged  themselves  of  contempt.  The  law  on 
this  question  has  alreadv  been  given,  and  it  is  not  necessary  to  report  it  again.  The 
affidavit  or  answers  filerf  by  Davia  and  Belden  were  not  broad  enough  under  the  rule, 
and  Belden  said,  when  asked  a  question  at  the  hearing,  that  he  did  not  r)urge  himself 
and  would  not  do  it.  But  look  at  the  matter  seriously  from  the  facts  and  circumstances 
that  existed  at  the  time  judgment  was  pronounced . 

The  majority  report  proceeded  on  the  theory  that  the  action  was  commenced  in  good 
faith  and  upon  suostantial  grounds;  that  having  commenced  the  action  in  the  State 
court  no  contempt  could  have  been  committed  against  the  Federal  court.  If  attor- 
neys, who  are  officers  of  the  Federal  court,  to  embarrass  the  judge  of  that  court  in  the 
administration  of  justice,  commence  an  unmeritorious  action  in  the  State  court  against 
him,  is  it  not  contempt?  Is  there  any  law  by  which  the  place  in  which  the  contemjjt 
has  been  committed  excuses  it?  Was  the  action  brought  in  good  faith?  No;  for  this 
reason:  Belden,  Davis,  and  Paquet  are  all  good  lawyers:  thev  knew  that  Mrs.  Swavne 
was  buying  the  land ;  they  knew  that  the  deed  had  been  made  in  her  favor,  and  therefore 
they  knew  that  if  the  title  had  ever  left  Ed^  it  vested  in  her.  Being  lawyers,  they  must 
have  known  that  if  the  title  was  in  her  no  judgment  against  Judge  Swayne  individually 
would  divest  her  of  that  title,  and  therefore  such  a  judgment  would  avail  their  clients 
nothing.     If  they  were  acting  in  good  faith  for  the  purpose  of  trying  title  to  land, 
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knowing  all  of  the  facts  just  stated,  they  certainly  would  have  sued  Mrs.  Swayne  as 
the  owner  of  the  land  and  joined  her  husband  with  her. 

Belden  says: 

*'It  was  so  positive  she  had  purchased  it. 

'*Q.  Did  you  have  any  reason  to  suppose  Judge  Swayne  had  exercised  any  acte  of 
ownership? — A.  No. 

"  Q.  Did  you  have  any  such  information  before  you  brought  the  suit? — ^A.  I  did  not. 
When  we  learned  that  suit  was  pending  in  the  county  judge's  court  against  Edgar  that 
revealed  the  fact  that  sale  had  oeen  made  to  Mrs.  Lydia  0.  Swavne. 

Commencing  an  action  £^inst  Judge  Swayne  alone  after  he  had  stated  that  he  would 
proceed  with  the  trial  of  the  case  unless  they  made  a  motion  to  continue  it  under  the 
rule,  and  they  having  stated  they  would  do  so^  is  very  suspicious,  and  is  made  more 
so  when  they  never  did  anythmg  further  with  the  suit.  There  can  be  no  doubt 
that  they  were  acting  in  bad  faith.  There  can  be  no  doubt  of  their  motives  and  irhat 
they  sought  to  accomplish.  Why  was  it  necessary  to  proceed  with  such  haste?  WTiy 
was  it  necessary  to  find  the  clerk  and  sheriff  that  Saturday  night  and  cause  one  to 
file  the  papers  and  the  other  to  serve  them?  If  they  intended  to  dismiss  the  niit 
Monday  morning,  as  they  now  claim,  whv  did  they  not  wait  until  Monday  and  com- 
mence the  suit  after  the  other  action  had  been  dismissed?  Why  was  it  necessary  to 
prepare  an  article  for  the  paper  and  procure  its  publication  that  night? 

Tnere  can  only  be  one  answer  to  all  these  questions,  one  explanation  of  their  con- 
duct— that  it  was  their  intention  to  carry  out  the  statement  made  to  the  court  that  they 
would  show  groimds  for  a  continuance  Monday  morning.  There  can  be  no  other  aane 
reason;  no  other  reason  can  explain  their  conduct.  All  of  this  was  done  to  embarras 
the  court  in  the  trial  of  the  case  pending  before  him.  They  were  seeking  to  force  him 
to  recuse  himself,  or,  if  he  persisted  in  trying  the  case,  to  do  so  in  the  face  of  the  chan^, 
made  public  by  the  press,  that  he  was,  as  judge,  trying  title  to  a  piece  of  land  in  whidi 
he  owned  an  interest.  Wliere  is  the  court  in  the  land  that  would  permit  such  conduct 
as  this  to  pass  unnoticed  and  unchallenged?  Did  not  Judge  Swayne,  under  all  these 
circumstances,  have  the  right  to  inquire  into  this  matter  and  punish  the  parties  if 
guilty?  And  having  committed  the  contempt,  could  they  purge  themselves  b}-  die- 
missmg  the  action?  The  contempt  was  committed  Saturciay  evening,  for  which  titer 
could  have  been  punished  then,  and  can  it  be  seriously  urged  now  that  dismissing  tk!e 
action,  perhaps  because  of  what  they  had  done,  that  they  stood  innocent  of  any  wros^ 
when  their  trial  took  place?  Such  a  contention  can  have  no  support  in  reason.  The 
judge  did  his  duty  as  he  saw  it,  and  the  facts  certainly  warranted  his  belief.  Tios 
seems  to  be  a  very  slim  charge  on  which  to  impeach  a  Federal  judge.  There  were 
certainly  good  grounds  for  his  action,  and  he  had  the  right,  from  all  l£e  peculiar  brtp 
and  circumstances,  to  believe  a  contempt  had  been  committed. 

After  the  hearing  was  closed  the  following  papers  filed  in  the  contempt  proceedii^ 
of  Belden  and  Davis  were  received,  and  the  same  are  hereby  embodied  in  this  report 

The  following  is  a  copy  of  the  newspaper  article  which  it  is  alleged  Belden,  Davis, 
and  Paquet  prepared  and  procured  to  be  published: 

* 'judge  swayne  summoned  as  party  to  the  surr  in  case  of  Florida  m'guibe  t. 

PEN8AC0LA  COMPANY  ET  AL. 

**  A  decided  new  move  was  made  in  the  now  celebrated  case  of  Mrs.  Florida  McGnipe, 
who  is  the  owner  by  inheritance  and  claims  the  possession  of  what  is  known  as  the 
'Rivas  tract,'  in  the  eastern  portion  of  the  city,  near  Bayou  Texas,  by  the  filing  of  a 

Jrsecipe  for  summons,  through  her  attorneys,  ex-Attorney  General  Simeon  Belden. 
udge  Louis  P.  Paquet,  of  New  Orleans,  and  E.  T.  Davis,  of  this  city,  in  the  circuit 
court  of  E8(^ambia  County,  in  an  ejectment  proceedings  for  possession  of  block  91, » 

Ser  map  of  T.  C.  Watson,  which  as  part  of  the  property  which  is  claimed  by  Mrs.  Flcnda 
[cGuire^  and  which  is  alleged  that  Judge  Swayne  purchased  from  a  real  estate  agent 
in  this  city  during  the  summer  months,  and  which  is  a  part  of  the  property  now  in 
litigation  before  him. 

The  summons  was  placed  in  the  hands  of  Sheriff  Smith  late  last  night  for  service. 
"Filed  November  12,  1901. 

'*F.  W.  Marsh,  CUrtr 

The  following  is  a  copy  of  a  statement  filed  by  Louis  P.  Paquet  in  Judge  Swayne's 
court,  and  connected  with  the  commencement  of  the  action  a^inst  Judge  Swayne  by 
himself,  Belden,  and  Davis  in  the  State  court  of  Florida,  referred  to  in  the  foregoi^: 
newspaper  article: 
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'*  United  States  circuit  court,  northern  district  of  Florida,  at  Pensacola. — In  the  matter 

of  contempt  proceedings  against  Louis  P.  Paquet. 

"Now  comes  Louis  P.  Paquet,  respondent  in  the  above-entitled  matter,  and  says: 

**That  upon  full  and  mature  consideration  of  his  actions  and  conduct  in  tiie  matter 
referred  to  m  the  motion,  made  as  the  basis  of  the  above-entitled  proceedings,  through 
excessive  zeal  in  behalf  of  his  clients,  he  did  so  act  that  this  nonorable  court  was 
justified  in  believing  that  the  said  actions  were  committed  in  contempt  thereof  and 
as  showing  disrespect  therefor.  That  respondent  regrets  exceedingly  the  course  taken 
by  him  in  this  matter,  and  now  appears  m  court  and  requests  that  he  be  permitted  to 
apologize  for  his  behavior  and  file  with  the  records  in  the  above-entitled  cause  this 
paper. 

Louis  P.  Paquet,  Respondent. 

"Filed  March  31,  1902. 

"F.W.  Marsh,  Clerk.*' 

The  contempt  proceedings  against  Mr.  Paquet  were  dropped. 

H08KINS  CASE. 

Fourth.  The  majority  contend  that  Judge  Swayne  should  be  impeached  because  he 
refused  to  proceed  to  trial  in  the  W.  H.  Hoskins  bankruptcy  proceeding,  when  the 
attorneys  for  the  petitioners  were  asking  for  a  continuance  for  two  weeks  in  which  to 
secure  certain  evidence. 

I  find  the  ^ts  of  this  case  to  be  as  follows: 

On  February  10,  1902,  an  involuntary  petition  in  bankruptcy  was  filed  in  Judge 
Swayne 's  court  against  W.  H.  Hoskins. 

On  February  24,  B.  S.  Liddon  appeared  in  said  matter  on  behalf  of  said  Hoskins 
and  demurred  to  Uie  petition.  On  the  24th  of  February,  John  M.  Calhoun  was  ap- 
pointed receiver  and  on  the  25th  gave  the  usual  bond,  which  was  approved  on  the  26tn. 

On  the  27th  of  February  the  court  sustained  the  demurrer  to  the  petition,  one  of  the 
grounds  being  that  the  petition  was  not  verified  as  required  by  law,  and  also  that  the 
petition  did  not  set  form  if  the  petitioning  creditors  were  firms,  partnerships,  or  cor- 
porations, and  gave  petitioners  ten  days  in  which  to  amend  their  petition.  After 
that,  and  in  fact  before  this  date,  B.  S.  Liddon,  the  bankrupt's  attorney,  and  who 
appears  in  this  proceeding  as  the  chief  counsel  for  the  prosecution,  commenced  indus- 
triously to  get  creditors  to  withdraw  their  petitions  and  claims,  and,  it  is  alleged, 
made  misrepresentations  and  threats  to  secure  affidavits  from  petitioners  and  to  cause 
them  to  withdraw  their  claims,  so  as  to  defeat  the  bankrupt  proceedings  pending 
before  the  court,  which  facts  are  set  forth  in  affidavits  filed  in  the  cause  by  J.  W.  Cal- 
houn and  J.  Hartsfield;  and  in  the  case  of  Hartsfield  it  is  stated  that  he  signed  the 
affidavit  through  fear  of  Hoskins  and  one  Justice,  and  that  notwithstanding  the  peti- 
tion he  signed  he  desires  the  proceedings  to  go  forward. 

The  court  on  motion  extenaed  the  time  to  file  an  amended  petition  to  March  9,  and 
on  March  22  W.  H.  Hoskins  filed  his  answer  thereto.  On  March  20,  Hoskins,  having 
given  a  bond  in  the  sum  of  $5,000,  had  his  property  all  turned  over  to  him  by  the 
receiver,  and  he  took  the  possession  thereof  and  continued  his  business.  On  the  5th 
day  of  March,  1902,  Charles  D.  Hoskins,  son  of  the  said  alleged  bankrupt,  at  the  sug- 
gestion of  his  father  to  get  a  certain  book,  made  an  assault  upon  one  J.N.  Richardson, 
the  deputy  of  the  receiver;  pulled  him  out  of  his  buggy,  beat  him  violently,  causing 
the  said  Richardson,  who  was  an  old  man,  to  remain  in  his  bed  for  some  time,  and 
took  from  him  the  book;  that  this  book  was  a  book  taken  by  the  receiver  from  the 
place  where  the  bankrupt  Hoskins  carried  on  his  business,  and  which  it  was  alleged 
by  the  receiver,  upon  information  and  belief,  belonged  to  the  alleged  bankrupt  and 
contained  his  accounts.  P^or  this  assault  upon  Mr.  Richardson,  an  officer  of  the  court. 
Judge  Swayne  issued  a  rule  for  C.  D.  Hoskins  to  appear  before  the  court  and  show 
cause  why  he  should  not  be  punished  for  contempt.  Hoskins  concealed  himself,  was 
never  served  and  never  appeared  before  the  court  and  never  surrendered  the  book. 

On  March  24  or  25  the  cause  was  set  down  for  trial  to  take  place  on  the  31st.  Mr. 
Hofikins  contended  that  he  was  solvent  and  could  meet  all  his  obligations  and  was 
ready  and  willing  to  do  so,  which  was  a  fact.  But  he,  through  his  attorney,  refused  to 
pay  one  cent  of  costs,  and  here  is  where  all  the  trouble  arose.  Had  he  been  willing  to 
arrange  for  the  payment  of  the  costs  everything  could  have  been  settled  and  dismissed 
at  once  without  any  trial.    He  never  requested  the  court  to  ^x  the  amount  of  costs, 


because  he  refused  to  pay  any  at  all. 
Considerable  cost  haa  been  incu 


incurred,  the  United  States  marshal  alone  having  a  bill 
of  $304  for  taking  care  of  property  and  feeding  stock.  On  the  morning  of  March  31  the 
attorneys  for  petitioners  requested  the  court  to  continue  the  case  for  two  weeks,  as 
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they  could  not  safely  proceed  to  trial  without  the  book,  which  the^  were  informed 
and  believed  contained  material  evidence,  and  which  C.  D.  Hoskms  had  by  force 
and  violence  taken  from  the  custody  of  the  receiver,  and  which  he  refused  to  return. 

This  motion  was  resisted  by  the  bankrupt,  he  contending  that  he  was  ready  for  trial, 
that  the  book  was  not  his  and  that  he  could  prove  by  witnesses  present  that  the  book 
was  not  his.  He  also  claimed  that  he  had  no  control  over  the  book.  Judee  Swayne, 
notwithstanding  this  offer,  refused  to  hear  the  evidence;  said  he  would  not  oelieve  hia 
brother  under  tne  circumstances,  and  insisted  he  would  continue  the  case  until  the 
book  was  produced.  The  majority  condemn  Judge  Swayne  for  his  conduct  and  con- 
tend that  ne  should  be  impeached  for  it.  The  case  had  only  been  at  issue  five  or  six 
days;  all  of  the  property  was  then  in  the  possession  of  the  bankrupt  and  not  under 
expense.  He  had  full  control  of  his  business.  Also  many  thin^  had  come  to  the 
attention  of  the  court  in  this  matter  besides  taking  the  book  that  might  well  cause  him 
to  proceed  with  caution,  to  doubt  the  honesty  of  the  bankrupt,  and  to  believe  that  the 
book  contained  material  matters  and  which  the  court  should  know. 

Petitioning  creditors  had  been  requested  to  withdraw  their  claims,  some  had  been 
threatened,  and  the  deputy  of  the  receiver  had  been  assaulted  in  a  most  brutal  manner 
and  a  book  taken  from  his  possession  which  it  was  alleged  contained  the  accounts  of 
the  bankrupt.  Under  all  of  these  circumstances  it  can  not  be  said  the  court  did  not 
act  with  due  discretion  when  the  case  was  continued. 

The  right  to  continue  a  case  rests  always  in  the  discretion  of  the  judge.  He  did  not 
deny  Hoskins  a  trial;  he  did  no  act  which  injured  him  in  his  rights.  Hoskins  already 
was  in  the  possession  of  his  property,  and  the  judge  was  reader  to  try  the  case  and  did 
offer  to  try  it  in  June,  but  tne  parties  had  stipulated  to  try  it  in  the  following  Novem- 
ber, showing  there  was  no  hurry  about  a  trial.  It  never  was  tried,  but  was  settled, 
the  bankrupt  agreeing  to  pay  part  of  the  costs,  and  in  fact  the  question  of  costs  was  aU 
there  was  in  the  case  and  all  that  kept  it  from  being  settled  in  March. 

The  majority  lay  great  stress  on  tne  fact  that  some  lawyers  had  entered  into  a  con- 
spiracy to  ruin  Hoskins  and  plunder  his  estate.  If  this  should  be  true  the  court  was 
not  a  party  to  it,  and  it  was  never  brought  to  his  notice.  The  judge  acted  absolutely 
in  good  faith,  and  there  is  no  evidence  whatever  that  he  lent  himself  to  any  conspiracy. 

The  attorneys  on  both  sides  are  not  to  be  commended  for  their  conduct  m  this 
matter,  and  surely  what  they  did  or  what  they  desired  to  do  can  not  be  used  as  a  basis 
to  impeach  the  judge,  especially  when  he  was  ignorant  of  it  all.  He  sustained  the 
demurrer;  he  released  the  property;  he  was  willing  to  try  the  case  and  came  to  Pen- 
sacola  in  June  to  do  so,  and  did  not  do  so  from  the  fact  that  these  parties,  who  were  so 
desirous  for  a  speedy  trial  to  the  end  that  they  would  not  be  ruined  in  their  property 
and  credit,  haa  entered  into  a  written  stipulation  that  the  case  should  be  tried  at  the 
November  term. 

This  is  the  Hoskins's  case,  as  it  appears  from  the  record,  and  for  the  judge's  conduct 
in  this  case  this  committee  is  asked  to  impeach  him.  Still,  if  he  is  to  be  impeached, 
the  grounds  for  doing  so  in  this  particular  case  are  just  as  good  and  substantial  as  in  any 
other  instance  presented  by  tne  prosecutors  of  the  resolution.  Liddon,  who  is  the 
chief  prosecutor  in  this  action,  was  trying  to  force  matters  and  was  also  interfering 
with  tne  clients  of  the  creditors*  attorneys.  The  creditors  wanted  a  book  produced 
in  court  that  Hoskins  told  his  son  to  take  from  the  receiver.  The  books  must  have 
been  in  Hoskins's  control,  and  were  the  best  evidence  of  what  they  contained.  Had 
the  books  been  produced  for  the  inspection  of  the  court  there  would  have  been  no 
trouble  or  delay,  and  this,  no  doubt,  Hoskins  could  have  done.  Under  tlie  circum- 
stances the  court  could  well  have  granted  the  continuance  asked,  and  there  w^as  no 
abuse  of  discretioa  in  doing  so.  Hoskins  could  not  have  been  injured  by  reason  of 
this  continuance,  because  he  had  all  of  his  property  in  his  jwasession,  was  carrying  on 
his  business,  and  was  suffering  no  loss.  In  fact,  he  agreed  to  postpone  the  trial  until 
the  following  November,  notwithstanding  that  the  court  was  willing  to  try  it  earlier, 
which  alone  is  a  strong  reason  that  no  injury  was  done  to  Hoskins. 

TUNISON  CASE. 

They  say  Judge  Swayne  appointed  one  B.  0.  Tunison  a  United  States  commissioner 
after  Tunison  had  been  impeached  in  his  court.  Tunison  was  a  commissioner  in  1892 
or  1893.  He  claimed  to  have  been  shot  by  one  Humphreys  and- caused  his  arrest. 
Humphreys  was  tried  in  1892  or  1893,  and  the  trial  was  a  bitter  one.  Tunison  was 
impeached  at  that  time.  Tunison  is  one  of  the  ablest  lawyers  in  Florida  and  is  bo 
conceded.  He  di6char&:ed  the  duties  as  United  States  commissioner  well  and  without 
complaint.  He  had  the  very  best  citizens  of  Pensacola  for  his  clients  and  as  his 
friends. 

In  1897  the  entire  bar  of  Pensacola  indorsed  him  for  United  States  district  attorney 
for  the  northern  district  of  Florida.    At  the  same  time  nuiny  of  the  best  and  most 
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{prominent  citizenB  wrote  letters  in  his  behalf.  After  this  indorsement  by  the  bar  in 
897  his  term  expired  and  he  was  reappointed  by  Judee  Swayne.  Most  of  those  who 
impeached  him  were  his  enemies.  His  friends  said  his  reputation  as  a  citizen  was 
good.  His  enemies  spoke  ill  of  him,  and  his  friends  spoke  well  of  him,  but  no  charge 
was  ever  made  acainst  him. for  neglect  or  wrongdoing  in  his  official  duties,  and  he  has 
been  commended  for  the  able  and  efficient  manner  in  which  he  discharged  them. 
But  it  is  eaid  that  it  is  reported  in  Florida  that  Tunison  has  and  exercises  an  imdue 
influence  over  the  court,  so  that,  as  generally  understood,  to  win  in  Judge  Swayne's 
court  you  must  employ  Tunison. 

There  is  no  evidence  that  this  rumor  ever  came  to  the  attention  of  Judge  Swayne 
or  that  it  is  well  founded.  There  is  no  instance  shown  wherein  Judge  Swayne  ever 
granted  any  favor  to  Tunison.  There  is  nothing  to  prove  that  at  any  time^  or  in  any 
proceeding.  Judge  Swayne  was  corruptly  or  otherwise  influenced  by  Tumson.  But 
this  charge  caused  an  examination  of  the  records  to  be  made,  and  it  appeared  there- 
from that  out  of  18  cases  tried  by  Mr.  Tunison  before  Judge  Swayne  he  lost  12.  And  to 
further  show  that  this  charge  is  untrue — that  is,  that  Tunison  has  influence  with  the 
court — I  only  have  to  call  the  attention  of  the  committee  to  the  instance  where 
Tunison  was  employed  to  see  Judge  Swayne  and  induce  him  to  dismiss  the  charge 
for  contempt  a^n£it  G.  D.  Hoskins  for  assaulting  and  cruellv  beating  an  officer  of  the 
court,  and  the  judge's  refusal  to  do  so  until  Hosluns,  who  had  been  evading  the  officers 
of  the  law,  should  present  himself  before  the  court. 

It  is  not  an  uncommon  thing  to  hear  that  an  attorney  has  influence  with  a  judge, 
and  some  go  so  far  as  to  state  that  it  is  a  corrupt  influence;  but  nevei  before  now  did 
I  hear  it  seriously  contended  that  because  of  such  a  rumor,  of  which  the  judge  had  no 
knowledge  and  which  is  unfounded  in  fact,  the  judge  should  be  impeached  and 
removed  from  office. 

This  ground  for  impeachment  demonstrates  one  thing,  and  that  is  the  animue  behind 
this  entire  proceeding  is  to  impeach  Judge  Swayne  at  any  hazards.  A  number  of 
witnesses,  many  enemies  of  the  court,  or  in  the  pay  of  O'Neal,  go  on  the  witness  stand 
and  swear  to  a  rumor  which  they  have  heard,  to  wit,  that  Tunison  exercise**  an  undue 
influence  over  Judge  Swayne,  and  without  any  evidence  showing  such  to  be  the  &ct, 
without  the  showing  of  a  single  instance  in  wnich  the  court  ever  favored  Tunison  or 
decided  a  case  in  his  favor  wrongfully,  without  showing  that  the  judge  ever  acted 
corruptly  or  ever  knew  of  such  rumor,  the  majority  of  the  committee  present  this  as 
a  ground  for  impeachment,  and  as  a  companion  piece  to  this  ground  present  another 
equally  as  unfounded  in  Uie  contempt  proceedings  instituted  against  C.  D.  Hoskins. 

CASE   OF  C.  D.  HOSKINS. 

When  the  members  of  the  subcommittee  met  to  disagree,  it  was  then  agreed  by  us 
all  that  there  was  nothing  in  the  charges  concerning  the  contempt  proccedinefs  pre- 
ferred against  0.  D.  Hoskins  which  would  warrant  any  impeachment,  but  I  poe  that 
Mr.  Palmer  has  now  embraced  the  same  within  his  report,  and  I  am  glad  that  he  has, 
as  it  will  show  the  \f embers  of  the  House  the  character  of  charges  preferred  and  how 
unwarranted  they  are. 

On  the  5th  day  of  March,  1902,  CD.  Hoskins,  a  young  man,  assaulted  a  Mr.  Richard- 
eon,  who  was  a  deputy  of  the  receiver  appointed  in  the  Hoskins  bankruptcy  proceed- 
ing, dragged  him  out  of  his  buggy,  brutally  beat  him,  and  took  from  nim  a  certain 
book  or  ledger,  which  it  was  alleged  belonged  to  said  bankrupt  and  contained 
account?  of  his  business  transactions.  Young  Hoskins  claimed  that  the  book  belonged 
to  him.  Mr.  Richardson  was  an  old  man,  and  the  beating  was  so  severe  that  he  was 
confined,  because  thereof,  to  his  bed  for  several  weeks. 

The  matter  was  brought  to  the  attention  of  Judge  Swayne  by  an  affidavit  filed  for 
the  purpose  of  commencing  contempt  j^oceedinga  against  young  HoHkins.  The 
affidavit  was  in  proper  form  and  stiitod  sufficient  facts  to  jueitify  the  court  in  granting 
a  rule  for  the  attachment  of  younc  Hoskins  to  show  cause  whv  he  should  not  be  pun- 
ished for  contempt.  Young  Hoskins  was  never  served.  lie  kept  in  hiding.  An 
attempt  was  made  to  s:et  the  court  to  dismiss  the  matter  or  to  impose  a  fine,  but  Judge 
Swayne,  considering  the  character  of  the  assault  and  the  fact  that  Hoskins  had  evaded 
the  officers  of  the  court,  refused  to  do  anything  until  Hoskins  appeared  in  court  and 
was  examined.  Hoskins  was  in  the  habit  of  becoming  intoxicated,  and  one  day  he 
left  for  Pensacola  with  $450  on  his  person,  got  to  drinking  hard,  and  was  found  dead, 
it  being  claimed  that  he  took  laudanum  to  commit  suicide.  Now  it  is  claimed  that  he 
took  the  poison  rather  than  face  Judge  Swayne.  A  more  unreasonable  and  unfounded 
statement  never  was  made.  He  was  not  under  arrest.  This  was  a  long  time  after  the 
contempt  had  been  committed.  Judge  Swayne  had  made  no  threats  ajrainst  him 
and  haa  done  no  act  to  oppress  him.  All  he  ever  did  was  to  issue  a  rule  upon  an 
affidavit  which  made  it  his  duty  to  do  so.    He  did  what  any  judge  in  the  land  would 
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have  done  when  it  was  brought  to  his  notice  that  an  officer  of  his  court,  while  in  the 
discharge  of  his  official  duties,  had  been  assaulted,  brutally  beaten,  and  propert>'  in 
tiie  custody  of  the  law  taken  from  him  by  force. 

I  am  glad  that  the  majority  have  made  Young  Hoskins's  case  a  gtpund  ior  impeadi- 
ment,  because  it  emiphasizes  the  effort  that  is  being  made  to  unjustly  ruin  a  man 
who  has  faithfully  discharged  his  judicial  duties.  He  has  been  guilty  of  wrong- 
doing, oppression,  and  tyranny  because  he  found  one  man  guiltv  of  contempt  for 
stabbing  an  officer  of  his  court  and  interfering  with  him  in  the  discharge  of  his  duties 
and  for  issuing  an  order  for  the  arrest  of  another  who  brutally  assaulted  another  officef 
and  took  from  him  by  force  j)roperty  in  his  custody  as  an  officer  of  the  court.  No 
judge  was  ever  before  in  this  country  maligned,  abused,  slandered,  and  illtreated 
as  Judge  Swayne  has  been,  and  this  maliciously,  too.  It  has  been  reported  of  him 
by  his  enemies,  and  caused  to  be  published  in  the  press  throughout  the  land,  that 
he  is  a  corrupt  jud^,  ignorant  and  incompetent;  that  he  has  managed  bankrupt 
estates  pending  in  his  court  in  such  a  manner  as  to  absorb  the  entire  estate  in  unnec- 
essary costs,  expenses,  and  allowances,  to  the  great  wrong  and  injury  of  creditore 
and  others,  until  such  administration  is  in  effect  legalized  robbery  and  a  stench  in 
the  nostrils  of  all  good  people. 

The  foregoing  language  first  found  form  in  a  resolution  lobbied  by  the  said  O'Neal 
through  the  Florida  legislature.  It  was  again  stated  on  the  floor  of  the  House  of 
Representatives  when  this  resolution  was  offered,  and  it  has  been  published  through- 
out the  land  in  the  public  press;  and  there  is  not  a  scintilla  of  truth  in  any  part  of 
it,  or  no  fact  proven  to  warrant  even  the  suspicion  of  such  grave  and  serious  charges^ 
A  subcommittee  spent  10  davs  in  Florida  investigating  these  charges,  and  the  rrault 
of  their  labors  is  now  printed  and  on  file  with  the  documents  of  this  House.  Ever;' 
oijportunity  was  given  to  Judge  Swayne's  accusers  to  prove  their  charges.  Every 
witness  they  wanted  was  subpoenaed,  hearsay,  irrelevant,  and  immaterial  matteis 
were  received  in  evidence,  and  no  obstacles  were  put  in  their  way.  Five  lawycn 
for  the  prosecution  for  some  time  had  been  diligently  at  work,  and  I  submit  thai 
not  one  single  bit  of  proof  can  be  shown  where  Judge*  Swayne  ever  did  an  act  that 
was  corrupt  or  unbecoming  a  iust  and  upright  Judge.  So  much  for  the  charges  of 
corruption.  The  record  introduced  and  printed,  giving  a  list  of  cases  tried  by  him 
and  appealed,  shows  that  as  a  judge  he  has  made  an  excellent  record  and  that  he  k 
not  incompetent  and  imriorant. 

The  fact  that  Judge  rardee  assigned  him  to  sit  on  the  circuit  court  of  appeala  amd 
to  try  cases  in  different  parts  of  the  district  for  six,  seven,  and  eight  months  during 
the  year  is  a  good  recommendation  for  his  standing  as  a  judge.  In  fact,  no  one  so 
far  has  had  the  hardihood  to  come  forward  and  swear  that  he  is  an  incompetent  and 
ignorant  judge,  and  there  is  nothing  in  the  record  that  shows  it. 

As  to  the  oankruptcy  business,  there  can  be  no  excuse  for  the  slanderous  state- 
ments made,  to  wit,  that  "all  cases  were  managed  corruptly,  the  assets  frittered 
away,  no  dividends  paid,  until  the  matter  became  so  notorious  as  to  be  a  stench 
in  the  nostrils  of  the  people."  This  is  hard  language,  and,  more  than  this,  it  is  not 
supported  by  the  evidence. 

Out  of  175  cases  of  bankruptcy  commenced  in  his  court  the  prosecutors  picked 
out  5  or  6.  They  were  requested  to  call  the  attention  of  the  committee  to  any  wrongs 
committed  in  these  particular  cases,  and  this  they  failed  to  do.  Out  of  175  casw 
not  one  was  shown  to  have  been  managed  as  they  had  charged.  On  the  contrary. 
the  report  of  the  Attorney  General  shows  that  the  bankruptcy  business  before  Jud^ 
Swayne  was  managed  prudently  and  well.  Every  judge  has  the  right  to  have  hb 
honesty  and  integrity  protected.  Nothing  so  weakens  the  respect  for  a  judge  as 
to  charge  him  with  corruption.  Nothing  should  be  quicker  frowned  down  by  the 
people  than  such  charges  when  false.  Judge  Swa>Tie  has  for  months  stood  up  under 
these  false  and  malicious  reports-  and  they  were  malicious  when  made  oecause 
they  were  based  on  no  fact.  He  is  entitled  to  vindication  somewhere.  The  chai|:f« 
have  been  preferred  in  this  House,  the  evidence  is  on  file  here,  and  he  should  recent 
his  vindication  here. 

J.  N.  GiLLETT. 
ROBT.  M.  Ne\tn- 
D.  S.  Alexander. 
Geo.  a.  Peakre. 

VIEWS   OF   MR.  LITTLEFIELD. 

I  have  not  had  the  time  to  examine  carefully  the  minority  views  of  Mr.  Gillett, 
but  I  have  examined  with  care  the  record  in  this  case,  and  I  have  no  hesitation  in 
saying  that,  in  my  opinion,  it  does  not  disclose  a  state  of  facts  that  would  justify 
impeachment  proceedings. 

C.  E.  LlTTLEFIEXD. 
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VIEWS  OP  MR.  PARKBR. 

In  the  opinion  of  the  subscriber,  proceedings  for  impeachment  of  Judge  Charles 
Swayne  should  not  be  begun.  It  is  not  necessary  always  to  justify  his  action  or  to 
TnaiTitAin  that  his  behavior  has  always  been  consistent  with  judicial  dignitv  or  the 
duty  that  he  owes  to  his  district.  He  hajB  been  out  of  that  district  a  p^eat  deal  of  each 
year,  but  since  1901  he  has  rented  a  house  there,  and  more  lately  his  wife  has  purchased, 
and  it  can  hardly  be  said  that  he  has  not  resided  there,  within  the  meaning  of  this 
criminal  statute,  for  a  period  covering  all  ordinary  limitations  of  criminal  prosecutions. 
Those  limitations  should  govern  this  case. 

It  does  not  appear  that  his  behavior  in  anv  of  the  cases  cited  by  the  majority  renders 
him  liable  to  impeachment.  He  was  justifiably  severe  with  O'Neal  for  getting  into  a 
quarrel  with  an  officer  of  his  court  about  hijB  official  action  as  receiver  in  bankruptcy 
and  then  stabbing  him.  He  was  right  to  be  severe  when  young  Hoekins  beat  the  clerk 
of  another  such  receiver  and  took  from  him  books  claimed  by  that  receiver.  He  had 
occasion  for  righteous  indignation  against  two  attorneys  of  his  court,  who  doubted  his 
word  when  he  denied  all  interest  m  a  case  pending  before  him,  and  brought  suit 
against  him  personally  in  order  publicly  to  emphasize  that  doubt.  In  such  a  case 
he  should  not  be  censured  even  if  he  went  to  the  limit  of  his  jurisdiction  to  defend  the 
honor  of  his  court. 

The  adjournment  of  the  proceedings  in  bankruptcy  of  the  Met  Hoskins  was  inti- 
mately connected  with  the  contempt  proceedings  as  to  the  younger  one.  There 
appears  to  be  no  substantial  proof  of  the  chaises  of  corruption,  ignorance,  incom- 
petency, deliberate  waste  of  bankruptcy  assets,  criminal  or  improper  favoritism  to 
certain  lawyers,  failure  to  hold  terms,  improper  acceptance  of  accommodation  indorse- 
ments from  attome^rs  or  litigants,  or  the  wrongful  discharge  of  convicts.  In  the 
opinion  of  the  majority  all  these  charges  appear  to  be  without  foundation.  Whether 
the  conditions  that  prevail  in  this  district  aemand  some  legislative  remedy  mav  be 
a  question,  which  is  not  here  now.  In  my  opinion  Judge  Swayne  is  not  liable  to 
impeachment. 

Richard  Watkb  Parker. 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  how  much  time  have  I 
remaining  ? 

The  Speaker  pro  tempore.  The  gentleman  has  20  minutes  remaining. 

Mr.  GiLLETT  of  California.  Mr.  Speaker,  I  reserve  the  rest  of  my 
time. 

Mr.  Palmer.  I  have  the  conclusion  of  this  matter,  I  believe,  and  I 
think  the  gentleman  ought  to  use  his  time  now. 

Mr.  GiLLETT  of  California.  I  will  reserve  my  time,  and  we  will  get 
through  that  much  earlier  if  I  do  not  want  to  use  it. 

Mr.  Palmer.  I  yield  one  hour  to  the  gentleman  from  Missouri 
[Mr.  De  Armond]. 

Mr.  De  Armond.  Mr.  Speaker,  I  had  regarded  the  situation  and  the 
surroundings  as  peculiarly  favorable  for  an  impartial  consideration 
and  an  honest  and  patriotic  disposition  of  this  case.  No  political 
campaign  is  on  to  excite  the  Members  of  this  House  or  the  country. 
The  same  party  that  is  in  the  majority  here  is  in  the  majority  in  the 
Senate,  and  by  an  overwhelming  vote  of  the  people  it  has  been 
intrusted  for  four  years  more  with  the  executive  control  of  this  Gov- 
ernment. If  the  judge  against  whom  articles  of  impeachment  have 
been  reported  be  removed  from  office  he  will  be  succeeded  by  another 
of  the  same  political  faith.  How  any  party  or  anv  faction  of  any 
psLTty  could  oerive  advantage  or  suffer  harm  through  the  proper  dis- 
position of  this  case  is  something  entirely  beyond  my  power  to  ta thorn; 
and  yet,  Mr.  Speaker,  there  is  evidently  on  foot  and  has  been  in 
progress  for  days  an  effort,  organized,  systematic,  persistent,  to  dis- 
pose of  the  matter,  not  according  to  the  merits,  not  according  to  the 
facts  or  the  law,  but  by  drawing  the  line,  if  it  be  possible,  upon  the 
middle  aisle  of  the  House. 
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I  do  not  know,  Mr.  Speaker,  that  there  has  ever  come  to  me  in  my 
career  here  in  this  House  a  moment  when  I  felt  like  bowing  my  head 
in  sorrow  and  in  shame  as  when  the  letter  from  Judge  Pardee  was 
read  yesterday  by  the  gentleman  from  Ohio  [Mr.  Grosvenor].  From 
the  depths  of  my  heart  I  am  to-dav  in  sorrow  and  in  shame  for  that 
exhibition.  The  first  time  in  the  history  of  the  American  Republic 
we  have  just  had  in  the  House  a  saddening  exhibition  of  judicial 
partisan  intermeddling. 

Suppose  some  one,  out  of  feelings  no  matter  how  tender,  out 
of  regard  no  matter  how  high  or  how  deep,  out  of  motives  no  matter 
how  pure,  according  to  his  conception,  should  write  to  a  luror  sitting 
in  a  court  under  Judge  Pardee  and  say,  "I  can  not  believe  that  a 
juror  of  your  poUtical  faith  will  render  a  verdict  for  the  plaintiff  or 
will  find  the  defendant  guilty." 

Even  though  it  were  ignorance  appealing  to  ignorance  in  sightless 
innocence  instead  of  a  judicial  dignitary  in  petty  partisan  zeal 
appeaUng  to  legislative  cunning  and  prejudice,  what  would  be  the 
action  of  the  judge  ?  How  with  righteous  indignation  his  brow  would 
be  mantled  ?  How  would  the  terrors  of  judicial  dignity  and  judicial 
power  be  visited  upon  him  who  dared  invade  the  sanctity  of  the 
court  and  seek  to  prejudice  a  juror  and  turn  him  from  dutyl  Sup- 
pose the  man  writing  to  the  juror  were  to  say,  "I  do  not  really  know 
anything  about  this  matter,  but  I  am  sure  that  on  account  of  politics 
you  will  forget  your  oath;  you  will  have  no  regard  for  your  duty  to 
the  country;  you  will  have  no  respect  for  the  facts  of  the  case  nor  the 
requirements  of  the  law."  What  would  be  the  action  of  the  judge 
then? 

I  understand  that  this  is  an  upright  judge  and  that  his  record 
is  good.  I  am  sorry  that  he  has  put  upon  that  record  a  stain  which 
years  of  usefulness,  which  even  a  lifetune  of  rectitude  and  judicial 
dignity  and  devotion  to  judicial  duty,  could  not  remove.  The  ermine 
is  stained  beyond  the  power  of  time  and  the  effort  of  man  to  make  it 
clean  again. 

There  it  is  and  there  it  will  hang,  the  one  judicial  robe  in  all 
our  liistor3r  thus  stained  and  tarnished  and  blotched,  with  time 
but  deepening  the  hue  of  the  great  indiscretion  and  holding  it  up  for 
the  wonder  and  the  sorrow  and  the  warning  of  those  who  are  to 
come.  I  am  sorry  that  this  has  happened.  I  am  sorry  that  the 
eloquent  and  capable  gentleman  from  Ohio  [Mr.  Grosvenor],  in  the 
plenitude  of  his  zeal  and  in  the  rich  fruition  of  his  partisanship,  saw 
proper  to  expose  his  friend,  the  judge,  where  he  will  stand  for  all 
time,  pilloried  as  the  judge  who  attempted  to  do  here  in  this  House, 
who  attempted  to  do  here  in  the  great  Americaa  Congress,  that  which 
if  done  by  the  humblest  man  in  the  land  in  the  meanest  court  that  sits 
would  bring  down  upon  the  offender  the  condenmation  of  his  neighbors 
and  the  heavy  hand  of  judicial  correction. 

In  his  telegram  authorizing  the  public  use  of  his  letter  to  defeat 
the  efforts  at  impeachment,  Judge  rardee  says:  "Use  your  discretion 
in  my  behalf  and  I  will  be  satisfied."  What  will  the  judge  finally 
think  of  the  ''discretion"?  Will  he  wish  any  further  use  of  such 
discretion  "in  my  behalf,"  and  will  he  be  "satisfied"  ? 

This  is  a  partisan  proceeding,  is  it?  This  is  a  pursuit  of  Judge 
Swayne,  forsooth,  because  he  is  a  Republican,  is  it?  What  are  the 
charges  against  him?    Not  one  of  them  relates  to  politics.     There 
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is  not  a  particle  of  politics  in  one  of  them,  except  politics  such  as 
Judge  Pardee  injects  when,  in  his  letter  to  the  gentleman  from  Ohio 
[Mr.  Grosvenor],  he  says: 

I  do  not  think  that  a  Republican  House  should  vote  impeachment  against  him 
[Swayne]. 

Is  there  any  politics  in  certifying  to  an  expenditure  of  $10  a  day 
when  only  two  or  three  or  four  dollars  a  day  have  been  expended  t 
Is  that  partisan?  Was  it  partisanshij)  to  use,  as  Judge  Swayne 
used,  cars  in  the  possession  of  the  receiver  appointed  by  him?  Is 
that  partisanship?  Where  does  the  partisanship  crop  out  in  the 
sad  case  of  O'Neal?  Where  is  the  partisanship  in  the  case  of  Belden 
and  Davis?  Is  the  requirement  of  the  law  that  a  judge  shall  reside 
in  his  district  political,  or  are  the  facts  of  residence  and  nonresidence 
partisan  ?  Never  was  a  case  freer  of  poUtics,  and  never  was  there  one 
that  should  be  freer  from  partisan  influence  and  prejudice. 

Then  what  of  the  attitude  of  the  judge  who,  descending  from 
his  lofty  seat  upon  the  woolsack  down,  down  to  the  level  of  those 
who  suggest  thmgs  to  juries,  writes  such  a  letter  as  Judge  Pardee 
wrote,  or  of  him  who,  from  his  place  here  in  the  House,  tries  by  arous- 
ing partisan  feeling  to  blind  the  judgment  of  honest  men,  to  hoodwink 
and  tie  those  whose  honest  intentions  would  see  no  partisanship  ? 

When  the  muse  of  history  comes  to  gaze  upon  the  record  made  here 
to-day  and  goes  over  these  proceedings,  how  will  these  people  appear  ? 
How  far  away  will  drift  the  clouds  and  the  dust,  and  how  dull  and 
pulseless  will  be  the  stir  and  the  noise  of  partisan  contention,  and  how 
strong,  and  clear,  and  distinct  will  loom  the  outUnes  of  this  case. 

Here  are  the  facts  in  the  record,  and  here  they  will  remain  until 
the  erasing  finger  of  time  in  far  distant  ages  shall  have  rubbed  them 
out.  Partisanship,  forsooth.  What  has  this  mighty  party — ^so 
recently  covered  with  the  laurels  of  a  phenomenal  victory — what  has 
it  to  gain  by  invoking  partisanship  here  and  shielding  by  partisan 
means  a  judge  against  whom  articles  of  impeachment  are  leveled  ? 

Let  us  consider  for  a  moment  this  strange,  new  philosophy,  this 
philosophy  of  tender  conscience,  this  philosophy  of  sublime  self- 
consciousness,  which  must  be  satisfied  oeyond  a  reasonable  doubt 
of  the  guilt  of  Judge  Swayne  before — what?  Finding  him  guilty? 
Oh,  no;  Defore  putting  him  upon  trial,  so  that  the  triers — the  Senate — 
may  determine  whether  or  not  he  is  guilty!  Gentlemen  exhibit  here 
to  the  admiring  gaze  of  their  fellows  and  hope  to  place  before  the  eyes 
of  an  admiring  country  a  tender  consciousness,  a  kindly  good  feeling 
which  justifies  the  conviction  of  Belden  and  Davis  and  O'Neal,  not 
beyond  a  reasonable  doubt,  but  contrary  to  a  reasonable  doubt  and 
against  the  weight  of  the  evidence.  Ko  conscientious  scruples,  no 
reasonable  doubt  about  poor  O'Neal,  gone  to  his  long  account.  No 
question  of  reasonable  doubt  about  the  guilt  or  about  the  motives 
of  Davis  and  Belden.  Only  about  Judge  Swayne  must  reasonable 
doubts  swarm — unless  satisfied  beyond  a  reasonable  doubt  that 
Judge  Swayne  is  guilty  do  not  put  liim  upon  trial! 

Eloquent  gentlemen  who  hope  to  stand  high  as  lawyers,  and  who 
heretofore  have  stood  high  in  the  estimation  of  this  House,  gravely 
urge  that  no  articles  of  inipeachment  should  be  voted  here,  no  trial 
should  take  place  in  the  Senate,  imless  beyond  a  reasonable  doubt 
they  are  satisfied  of  Judge  Swayne's  guilt . 
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The  Constitution  is  not  up  to  the  level  of  the  vast  intelligence  and 
the  high  conscientiousness  of  these  gentlemen.  It  is  defective  in 
this  particular.  Strange  that  the  Constitution  did  not  provide 
that  any  person  ajgainst  whom  articles  of  impeachment  should  be 
exhibited,  after  being  here  found  guilty  beyond  a  reasonable  doubt, 
might  be  tried  in  the  Senate  to  see  whether  he  would  be  found  guilty 
there  also.  Sainted  fathers  from  the  far-awav  past!  Great  men  of 
that  great  age  of  this  Republic,  w^hen  the  Constitution  was  made 
and  the  foundation  stones  of  human  liberty  and  self-government 
were  anchored  deep  and  fast,  jou  did  not  have  tliis  tender  conscience, 
this  grand,  broad,  sweeping  mtelligence,  this  tremendous  grasp  and 
profound  legal  learning,  which  require  that  a  man  shall  be  convicted 
before  he  is  placed  on  trial!  [Laughter.]  Oh,  if  it  had  been  possible 
for  these  sapient  sons  to  change  places  with  the  fathers,  what  a 
Constitution  we  would  have! 

And  then  gentlemen  have  discovered,  too,  that  the  Constitution 

Erovides  for  impeachment  only  in  cases  of  treason,  briber^',  and  other 
igh  crimes  and  misdemeanors.  There  we  have  again  the  profound 
learning  of  our  friends,  all  exerted  for  the  benefit  of  Judge  Swayne. 
I  would  like  these  gentlemen  to  tell  the  House,  and  I  am  sorry  they 
did  not  tell — I  hope  some  of  them  may  put  remarks  into  the  Record 
explaining  to  the  Ilouse — w^hat  is  to  be  done  in  the  case  of  a  judge 
who  does  not  live  up  to  the  requirement  and  work  up  to  the  standani 
of  ^^good  behavior  in  office?  Do  you  know  any  way  to  get  him 
out  except  by  impeachment? 

Is  it  not  a  fact  and  a  very  common  fact  that  in  construing  consti- 
tutions and  statutes  you  take  into  consideration  all  in  the  documents 
before  you — all  in  the  book — all  in  the  Constitution  relating  to  a 
particular  subject-matter,  reading  it  altogether  and  in  harmony,  if 
you  can  ? 

In  one  provision  of  the  Constitution  it  is  said  that  civil  officers 
may  be  removed  by  impeachment  for  treason,  bribery,  and  other 
high  crimes  and  misdemeanors.  In  another  part  the  Constitution 
says  that  these  lifetime  officers  shall  hold  office  during  "good  beha- 
vior." Gentlemen  say  that  Judge  Swayne  has  not  been  shown  to 
be  guilty  of  "high  crimes  and  misdemeanors,''  in  a  technical  sense, 
and  therefore  he  can  not  be  impeached  and  can  not  be  removed 
from  office.  If  his  conduct  has  /alien  short  of  the  requirements  of 
"good  behavior''  in  a  judge,  no  question,  it  seems  to  me,  can  abide 
in  the  mind  of  a  man  who  wUl  consider  fairly  and  deal  dispassionately 
with  the  subject,  as  to  the  right,  power,  or  duty  of  the  House  to  im- 
peach, or  of  the  Senate  to  try  and  convict,  a  civil  officer  of  the  Govern- 
ment, on  impeachment,  when  his  behavior  is  bad  instead  of  good. 

Now,  let  us  look  upon  these  charges,  and  I  can  only  dwell  upon 
them  briefly.  One  cnarge  is  that  tliis  Judge  Swayne  certified  to 
his  expenses  at  $10  a  day,  when  they  w-ere  less,  fs  it  true  or  not 
true?  Its  truth  stands  demonstrated.  What  is  the  law?  Men 
may  quibble  about  it,  but  the  law  entitles  the  judge  to  the  amount 
of  his  reasonable  expenses,  whatever  the  amount,  not  to  exce^  $10 
a  day.    That  is  all. 

But,  say  gentlemen,  he  ought  to  be  permitted  to  show  that  there 
are  other  judges  who  also  have  been  charging  $10  a  day  when,  maybe, 
their  expenses  were  less.     That  is  a  fine  philosophy,  and  there  are  a 
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good  many  people  in  this  country,  but,  happily,  far  from  a  majority — 
really  a  small  minority — who  would  be  very  glad  to  see  that  doctrine 
established.  A  light-fingered  gentleman  arrested  for  feloniously 
lifting  a  pocketbook  from  its  proper  receptacle  in  the  wearing  apparel 
of  the  owner,  confessing  his  guilt,  mignt,  in  seeking  to  defend  his 
conduct,  offer  to  show  that  there  are  other  people  who  steal  pocket- 
books;  and  when  that  character  of  testimony  is  not  admitted  there 
are  gentlemen  of  high  standing  as  legislators  who,  for  consistency's 
sake,  should  insist  that  a  great  mistake  is  made,  a  great  wrong  done. 

Gentlemen,  why,  on  your  theory,  would  it  not  be  better  to  revise 
oiir  whole  court  procedure  ?  Let  the  courts  in  administering  justice 
say,  for  instance,  ''Gentlemen  of  the  jury,  it  is  charged  that  this  man 
stole  a  horse,  and  he  admits  that  he  did ;  but,  gentlemen  of  the  jury, 
does  the  testimony  show  that  he  is  not  alone,  is  not  the  sole  operator 
in  this  field  ?  If  you  find  that  other  people  are  engaged  in  the  samei 
business,  you  will  return  a  verdict  of   not  guilty  ?' " 

How  amazing  that  in  the  House  of  Representatives,  how  astonish- 
ing that  in  a  body  composed  largely  of  lawyers,  gentlemen  gravely 
and  apparently  with  smcerity — certainly  with  unction  and  with 
many  words  and  the  consumption  of  much  time — contend  for  a 
proposition  like  this  ? 

Judge  Swayne  enjoyed  the  ''hospitality"  of  a  receiver  whom  he 
had  appointed.  A  passenger  car — the  president's  car — was  sent  to 
Guyencourt,  Del.,  for  him,  and  upon  that  car  he  and  his  family  and 
some  friends  were  carried,  at  the  expense  of  this  railroad  in  embar- 
rassment, to  Florida,  where  he  was  to  hold  court.  Another  time  he 
was  conveyed  across  this  great  continent,  from  far-away  Florida, 
down  in  tne  southeast,  across  the  great  swelling  southland,  along 
hard  by  the  fields  of  blooming  cotton,  away  over  the  mighty  Missis- 
sippi, away  across  the  vast  plains  that  lie  to  the  west,  over  the  great 
Rockies,  even  to  the  far-away  ocean  which  washes  the  western  shore 
of  the  continent — as  the  "guest"  of  a  railroad  company! 

And  mark  you,  gentlemen — there  has  been  a  little  confusion  about 
this — as  the  guest  of  the  Florida  Central  &  Peninsular  Railroad  Co., 
whose  general  passenger  a^ent  went  along  with  him,  distributing,  as 
the  judge  naively  says,  literature  to  advertise  the  railroad.  And 
note,  too,  that  the  uncontradicted  testimony  of  a  reputable  man 
establishes  to  a  moral  certainty  that  that  railroad  at  tnat  time  had 
important  litigation  pending  in  the  court  over  which  Judge  Swayne 
presided. 

Oh,  yes;  "a  small  matter,"  say  gentlemen.  They  estimate,  in  a 
rough  way,  that  the  conveyance  from  Guyencourt  of  the  judge  and 
his  family  and  "wife's  people"  cost  the  railroad  company,  whose 
property  was  in  the  hands  of  nis  receiver,  a  small  sum  only.  We  have 
all  of  us  heard,  as  one  of  the  old  stories  passing  from  mouth  to  mouth 
and  generation  to  generation,  about  a  certain  individual  once  making 
a  defense  on  a  plea  that  had  to  do  with  size  and  not  with  substance. 
How  far  would  that  plea  go — how  much  would  Judge  Swayne  have 
to  wrongfully  use  a  car  placed  by  him  in  the  hands  of  a  receiver,  and 
how  much  would  the  use  of  it  have  to  be  worth,  before  he  would 
reach  a  point  where  he  would  have  committed  an  offense  or  effected  a 
departure  from  "good  behavior,"  on  account  of  which  he  might  be 
impeached  ? 

48576—12 39 


610  IMPEACHMENT  OF   JUDGE  CHABLES  SWAYNE. 

But  gentlemen  say,  "Oh,  we  do  not  justify  that."  No,  not  by 
your  words.  How  about  your  votes  ?  If  you  vote  against  impeach- 
ing Swayne,  you  do  justify  it.  You  justify  it»in  a  solemn  and 
effective  "way.  Oh,  how  weak  are  our  words  here,  how  little  do  our 
ai^ujnents  amount  to,  and  how  great,  how  weighty,  how  tremendous, 
sometimes,  are  the  consequences  of  the  decisions  made  by  our  votes. 
^^Oh,  no,'*  say  these  gentlemen,  '*  we  do  not  justify  that.  The  fact  is, 
we  rather  thmk  Judge  Swayqe  is  censurable  for  that,  but  let  us  not 
impeach  him.'* 

And  the  railroad  car  was  not  hurt  any  by  this  use.  It  was  quite  a 
good  thing  for  it,  a  kind  of  relief  from  the  tedium  and  the  comparative 
ennui  from  which  the  car  suffered  in  standing  upon  the  sicung.  It 
was  rather  beneficial  to  the  car.  Is  that  an  argument?  WDl  that 
do  ?  Suppose  that  Judge  Swayne's  receiver  had  had  a  livery  stable 
in  charge.  It  would  answer  just  as  well  to  claim  that  the  horses  were 
better  for  exercise;  and  as  for  the  vehicles,  it  was  not  good  for 
them  to  stand  by  unused,  and  therefore  Judge  Swayne  might  do  a 
livery  business  and  make  what  he  could  out  of  it.  The  vice  is  in 
doing  what  he  had  no  right  to  do,  what  he  should  not  do,  what  consti- 
tutes, to  say  the  least,  a  departure  from  **good  behavior,"  ufK>n 
which  his  title  to  his  office  depends. 

Of  course,  it  would  naturally  occur  to  some  acute  mind  to  suggest 
that  as  it  is  not  proved  that  anyone  objected  to  an  allowance  to  the 
receiver  in  the  settlement  of  his  accounts,  for  the  outlay  involved  in 
the  *' courtesy"  of  furnishing  transportation  for  Judge  Swayne, 
family,  and  friends,  the  judge's  offense  is  condoned  and  can  not  be 
a  ground  for  impeachment.  Read  about  what  happened  to  Davis 
and  Belden  and  O'Neal,  and  wonder  what  would  have  been  the  fate 
of  the  hapless  mortal  daring  to  commit  the  awful  ** contempt"  of 
questioning  in  Judge  Swayne  s  court  the  propriety  of  Judge  Swavne  s 
use  of  the  property  of  another,  free  of  cost,  for  his  own  convenience 
and  gratification!  And  then,  this  theory,  logically  applied,  would 
abolish  punishment  for  murder,  for  who  could  doubt  the  truth  of 
the  plea  that  the  victim  had  not  complained  since  he  was  murtlerwl  f 

This  is  and  for  many  years  has  been  the  law: 

4^  dietrict  judge  shall  be  appointed  for  each  district  *  *  ♦.  Every  such  judge 
phall  reside  m  the  district  for  which  he  is  appointed,  and  for  offending  against  this 
provision  shall  be  guilty  of  a  high  misdemeanor.     (Sec.  561,  Rev.  Stat.) 

Swayne  was  appointed  district  judge  for  the  northern  district  of 
Florida  and  his  appointment  was  confirmed  about  the  1st  of  April. 
1890.  Judge  Swayne  says  (record,  p.  241)  that  he  moved  to  St. 
Augustine  in  the  summer  of  1890.  The  boundaries  of  the  northern 
district  of  Florida  were  changed  in  1894,  and  ever  since  that  change 
St.  Augustine  and  Jacksonville  have  been  in  the  southern  district. 
Pensacola  is  and  has  been  in  the  northern  district.  Judge  Swayne 
further  says  (record,  p.  241): 

I  resided  in  St.  Augustine  with  my  family.  *  *  *  After  a  consultation  with 
my  friends  in  Jacksonville  and  vicinity  they  urged  me  not  to  move  my  furniture 
nor  family,  saying  that  the  next  Congress  would  be  Republican  and  the  district 
would  be  placed  back  in  its  usual  form.  My  furniture  was  allowed  to  remain,  aod 
I  went  at  once  to  Pensacola.  1  found  a  leading  Democratic  friend  there,  and  I 
Ptated  to  him  that  I  had  concluded  not  to  move  my  furniture  there,  and  it  wap  all 
understood  by  the  people  there.  I  was  there  for  a*  considerable  period,  sometim«» 
early  in  October  and  sometimes  a  little  later,  and  I  was  there  all  the  time  I  w«5 
needed  unless  holding  court  somewhere  else.     In  1890,  in  July,  I  went  with  my 
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family  to  Europe.  In  the  spring  of  1900  I  was  holding  court  at  Birmingham,  where 
I  had  a  great  many  friends,  and  after  that  I  went  to  rensacola  and  rented  a  house 
*    *    *    moved  there  early  in  October. 

According  to  his  own  story — to  say  nothing  of  any  other  testi- 
mony— Judge  Swayne  did  not  ^'reside"  in  his  district  from  1894, 
when  St.  Augustine  ceased  to  be  in  it,  until  October,  1900. 

But  Judge  Pardee,  in  the  Pardee-Grosvenor  letter,  says: 

After  his  district  was  chang;ed  in  order  to  comply  with  the  alleged  spirit  of  section 
551  of  the  Revised  Statutes,  it  became  necessary  for  him  to  dispose  of  his  residence 
in  St.  Augustine  and  acquire  and  move  to  a  residence  in  the  western  part  of  the 
State.  In  this  respect,  I  am  informed  that  he  at  once  declared  a  residence  and 
domicile  in  the  western  part  of  the  State  and  followed  that  up  with  more  or  less 
activity  by  acquiring  a  house  and  other  things,  all  taking  four  or  five  years. 

Jud^e  Pardee  was  informed  that  Judge  Swayne  **at  once  declared 
a  residence  and  domicile  in  the  western  part  of  the  State.'' 

Here  we  have  '* absent  treatment''  applied  to  Judge  Swa3me's 
nonresidence  malady.  If  efficacious  in  his  case,  there  appears  to  be 
no  reason  why  it  may  not  be  employed  to  advantage  in  many  other 
cases,  varying  widely,  according  to  the  diagnosticians.  Indeed, 
this  oenign  treatment  may  prove  to  be  the  universal,  never-failing 
cure-all,  the  like  of  whicli  never  yet  appeared — that  is,  prior  to 
Judge  Pardee's  discovery  and  his  associate's  announcement — even 
in  the  most  promising  of  '^patent"  medicine  nostrum  advertisements. 

Why  might  not  Juage  Swayne  reside  until  his  dyin^  day  in  Guyen- 
court,  Del.,  having  *^ declared  a  residence  and  domicile"  elsewhere? 
Would  not  that  do  in  the  way  of  compliance  with  the  "alleged 
spirit''  of  section  551  ? 

Who  can  find  excuse  for  being  poor  when  he  can  '* declare"  wealth; 
hungry  when  he  can  '* declare  food  to  his  taste;  naked  when  he 
can  'declare"  raiment  fit  for  a  Solomon? 

Judge  Pardee  is  likewise  informed  that  Judge  Swayne  not  only 
''declared"  a  residence  and  domicile,  but  that  he  actually  '* followed 
that  up  with  more  or  less  activity  by  acquiring  a  house  and  other 
things,  all  taking  four  or  five  years." 

How  comprehensive  the  expression  'Svith  more  or  less  activity!" 
As  we  dwell  upon  it  the  fetters  of  time,  place,  and  circumstance 
seem  to  drop  away,  so  that  each  one  may  feel  free  to  train  his  own 
eyes  of  the  mind  upon  Judge  Swayne,  and  measure  for  himself  the 
average  rate  of  speed  with  which  Judge  Swavne  moved,  *^with  more 
or  less  activity.  To  be  sure,  the  aetailed  information  conveyed 
by  those  other  words — "all  taking  four  or  five  years" — is  important 
and  helpful. 

In  **iour  or  five  years" — what  are  a  few  years  between  friends — 
proceeding  ''with  more  or  less  activity,"  Jud^e  Swayne  succeeded 
m  acquiring  *'a  house  and  other  things"  in  his  district;  just  what 
*' other  things"  we  do  not  know. 

Now,  take  the  case  of  O'Neal.  Some  gentlemen,  forgetful  of  the 
facts,  talk  about  this  being  a  political  prosecution,  saying  that  but 
for  the  pursuit  by  O'Neal  of  Judge  Swayne,  on  account  of  the  con- 
tempt proceedings  against  O'Neal,  there  would  be  no  complaint  or 
eflFort  to  impeach.     What  about  the  O'Neal  case? 

I  am  aware  that  a  gentleman  speaking  on  this  side,  in  the  plenitude 
of  what  he  would  have  us  regard  as  generosity,  magnanimously  agreed 
with  the  gentleman  from  Maine  [Mr.  Littlefield]  in  the  conclusion  that 
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there  is  absolutely  nothing  in  the  O'Neal  case;  that  it  has  been  demon- 
strated that  there  is  nothing  in  it.  And  yet,  Mr.  Speaker,  may  we 
enjoy  a  little  while  longer  the  privilege  of  believing  that  there  is  some- 
thing in  it  ?  May  we  still  indulge  the  conviction  that  a  great  judicial 
outrage  was  perpetrated  when  O'Neal  was  adjudged  guilty  of  con- 
tempt and,  in  violation  of  law,  was  sentenced  to  be  comined  60  daj^ 
in  the  county  jail  ? 

No  man  can  read  what  the  gentleman  from  Maine  attached  to  his 
remarks  as  an  exhibit — the  record  of  proceedings  in  this  case  of 
O'Neal — and  draw  the  conclusion  from  it  that  O'Neal  was  really  pros- 
ecuted for  a  contempt  or  found  guilty  of  a  contempt.  The  judge  dis- 
cussed self-defense.  What  has  self-defense  to  do  with  the  matter  of 
contempt  ?  The  judge  discussed  the  credibility  of  witnesses.  What 
has  that  to  do  with  the  matter  of  contempt  ?  I  venture  to  say  that  if 
you  could  convict  any  justice  of  the  peace  in  any  township  in  any 
county  in  the  United  States  of  as  gross  ignorance  in  admitting  testi; 
mony,  as  gross  perversions  of  the  law,  or  as  gross  abuse  of  power  as 
Judge  Swayne  exhibited  in  tliis  case,  as  this  record  discloses,  that 
justice  of  the  peace  would  be  disgraced  in  the  community  and  would 
surely  be  defeated,  if  a  candidate  for  reelection,  for  dishonesty  or 
incompetency  or  both  combined.     [Laughter  and  applause.] 

O'Neal  was  compelled  to  testify  whether  or  not  he  had  been  arrested 
and  had  pleaded  guilty  to  a  charge  of  carrying  concealed  weapons; 
whether  he  had  been  charged  with  an  assault  and  had  been  convicted 
or  had  pleaded  guilty.  What  had  that  to  do  with  the  qu^tion  of 
whether  or  not  O'Neal  committed  a  contempt  ?  What  warrant  could 
there  be  for  the  introduction  of  testimony  about  Greenhut  being  a  man 
of  peace? 

The  statute  is  plain,  and  the  House  is  or  ought  to  be  and  can  be 
familiar  with  its  provisions. 

That  the  power  of  the  several  courts  of  the  United  States  to  issue  attachments  and 
inflict  summary  punishments  for  contempts  of  court  shall  not  be  construed  to  exteod 
to  any  cases  except  the  misbehavior  of  any  person  or  persons  in  the  presence  of  the  sod 
courts,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  the  misbehavior 
of  an^  of  the  officers  of  the  said  courts  in  their  official  transactions,  and  the  disobedience 
or  resistance  by  any  officer  of  the  said  courts,  party,  juror,  witness,  or  any  other  peisa 
or  persons,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  said 
courts.     (R.  S.,  725.) 

That  if  any  person  or  persons  sliall,  corruptly  or  by  threats  of  force,  endeavor  to  influ- 
ence, intimidate,  or  impede  any  juror,  witness,  or  officer  in  any  court  of  the  IJiiitied 
States  in  the  discharge  of  his  duty,  or  shall,  corruptly  or  bj^  threats  of  force,  obstruct 
or  impede,  or  endeavor  to  obstruct  or  impede,  the  due  administration  of  justice  therpio, 
every  person  or  persons  so  offending  shall  be  liable  to  prosecution  therefor  by  indict- 
ment, and  shall,  on  conviction  thereof,  be  punished  by  fine  not  exceeding  $500  or  br 
imf)risonment  not  exceeding  three  months,  or  both,  according  to  the  nature  and  aggn- 
vation  of  the  offense.     (R.  S.,  5399.) 

Study  it  and  analyze  it;  pick  at  it  letter  by  letter,  word  by  word, 
clause  by  clause.  1  defy  any  man,  I  care  not  who  he  is,  to  find  in 
that  enactment  any  power  in  any  court  to  punish  sunmiarily  as  for 
contempt  anybody  for  anything  snown  to  have  been  done  by  O'Neal. 
That  O  Neal  might  have  been  indicted  by  a  Federal  grand  jury  if  it 
had  seen  proper  to  indict  him  is  conceded ;  but  is  the  grand  jury  to 
be  dispensed  with  ?  Yes,  if  Swayne's  conduct  in  the  O'Neal  case  con- 
stitutes '* good  behavior;"  if  he  may  be  held  guiltless,  notwithstanding 
this  usurpation,  this  tyrannous  abuse  of  power,  then  the  grand  juiy 
may  be  swept  away.     But  if  gentlemen  have  any  regard  for  this  law. 
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passed  almost  74  years  ago,  enacted  by  men  long  since  gone  from  this 
scene  of  action,  to  restrain  just  such  judges  as  Swayne,  they  must  hold 
that  a  judge  can  not  with  impunity  do  arbitrarily  under  a  charge  of 
contempt  what  might  be  done  legally  upon  indictment.  If  this  law 
can  be  disregarded,  and  if  gentlemen  can  justify  themselves  in  voting 
to  sustain  a  man  who  disregards  it,  we  have  reached  the  farce  stage. 
Are  we  where  men  suffer  their  prejudices  to  run  away  with  judgment 
and  stifle  conscience,  where  reason  does  not  guide,  and  justice  does 
not  control  ? 

Let  us  look  at  the  case  of  Belden  and  Davis.  A  good  many  gentle- 
men have  proceeded  upon  the  assumption  that  this  judge  acted  most 
excellently  in  that  case. 

He  had  purchased  some  lands,  part  of  which  was  embraced  within 
a  tract  concerning  which  suit  was  pending  in  his  court.  He  was  asked 
on  accoimt  of  that  to  '^recuse''  himself,  using.a  word,  as  I  understand, 
from  the  civil  law — in  other  words,  to  step  aside  and  let  another  judge 
try  the  case.  Let  me  pause  a  moment  at  this.  Gentlemen  proceed 
as  though  it  was  an  outrage  to  ask  him  to  do  that,  as  though  dropping 
that  transaction  is  enough — we  may  assume  that  he  dropped  it;  we 
do  not  know,  the  assumption  may  not  be  well  founded— but  let  us 
assume  that  he  did  drop  it.     Is  that  enough  ? 

Suppose  one  were  called  to  sit  as  a  juror  in  a  case,  and  it  should 
•  appear  that  he  had  been  dealing  with  the  subject  matter  of  the  Uti- 
gation,  and  suppose  that  a  Utigant  were  to  challenge  him  and  ask 
that  another  who  had  not  necessarily  and  inevitably  made  up  his 
mind,  at  least  tentatively,  with  regard  to  a  portion  of  the  very  issues 
upon  which  he  would  nave  to  pass  take  his  place — what  then? 
Would  the  juror  only  have  to  say,  ''Why,  I  quit  this  deal  just  as  soon 
as  I  found  that  I  had  been  summoned  upon  the  jury"  ? 

What  would  the  judge  say  about  it?  Would  he  say,  ''Oh,  gen- 
tlemen, that  objection  does  not  amount  to  anything;  this  juror 
says  that  just  as  soon  as  he  learned  that  he  was  on  the  jury  he  ended 
the  transaction  in  which  he. was  engaged;  he  is  perfectly  competent 
to  try  your  case"?  Suppose  the  entire  panel  were  made  up  of 
such  jurors,  and  suppose  that,  over  your  objection,  your  case  went 
to  trial  before  that  kind  of  a  jury,  do  vou  doubt  what  a  court  of 
review  would  say?  But  the  poor,  humlble  Uttle  juror — everybody 
knows  he  would,  be  excused — would  be  regarded  as  disqualified, 
because  he  had  looked  into  the  matter  and  knew  about  it  or  had 
information  about  it,  having  investigated  it  to  a  certain  extent.  Of 
course,  he  would  be  "recused"  anywhere,  unless  it  might  be  in 
Judge  Swayne's  court — I  could  not  tell  about  that.  But  when  it 
conies  to  the  judge — say  nothing  about  common  fairness,  or  the 
rights  of  chents  or  lawyers ! 

Now,  were  these  lawyers  wrong  in  concluding  that  Judge  Swayne 
was  not  the  right  man  to  try  their  case,  taking  the  surroundings 
and  everything  into  consideration?  Why  did  he  insist  upon  sitting 
in  a  case  in  the  essence  of  which  he  has  been  mixed  and  involved  ? 
Perhaps  we  can  get  an  answer  when  we  view  the  subsequent  course 
of  the  leading  attorney  for  the  defendants,  himself  a  party  in  interest 
in  the  suit.  As  we  know,  this  is  the  case  of  Florida  McGuire  against 
the  city  of  Pensacola  and  others.  Immediately  following  the  dis- 
missal   proceedings  for    contempt   were   instituted   against   Davis. 
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Belden,  and  Paquet,  the  lawyers  for  the  plaintiffs.  Thev  were 
instituted  after  a  conference  between  this  judge  and  this  leading 
law}rer  for  the  defendants,  and  himself  one  of  the  defendants  in  the 
Florida  McGuire  suit — begun  bv  that  lawyer  and  defendant. 

Ordinarily — I  do  not  know  how  it  is  in  Judge  Swayne's  court; 
I  know  not  whether  there  is  some  peculiarities  about  the  cliroat* 
of  Florida  which  makes  it  difTereni  there — ordinarily  a  defendant 
in  a  case  is  content  when  a  plaintiff  dismisses.  The  plaintiff  dis- 
missing his  suit,  the  defendant  in  ejectment  is  left  in  peaceful  pos- 
session of  the  premises  sued  for.  Usually  a  defendant  wishes  simply 
to  be  let  out  of  court  with  costs.  He  defends  only  to  prevent  the 
plaintiff  from  prevailing  against  him.  When  the  plaintiff  dismisses 
there  is  an  end  of  tliat  suit — the  defendant  goes  free. 

But  these  plaintiffs  brought  suit  in  a  State  court  against  Judge 
Swayne,  and  now  great  the  outrage!  IIow  sublime  the  indignation 
of  gentlemen  over  this  proceeding  against  a  judge!  All,  they  sued 
the  judge !  They  knew  tJiere  was  no  case,  and  tne  judge,  according 
to  the  language  which  he  himself  uses,  felt  compelled  to  defend  the 
dignity  of  his  court! 

I  think,  Mr.  Speaker,  that  I  can  see  a  very  simple  and  plain  way 
of  preserving  the  dignity  of  that  court,  a  course  by  which  its  dignity 
would  have  been  emphasized,  bv  which  dignity  would  have  been 
acquired  by  it.  If  this  suit  against  Judge  Swayne  was  groundlciss 
and  baseless,  it  was  only  necessary  for  Judge  Swayne  to  interpose 
his  plea,  appear  in  his  own  defense  and  drive  his  assailants  out  of 
court  through  a  voluntarv  dismissal,  or  by  a  judgment  of  the  court, 
proving  to  an  absolute  demonstration  tliat  the  action  against  him 
was  groundless  and  baseless.  Then  the  dignitv  of  the  court  would 
have  blossomed  and  bloomed  in  a  way  far  difltcrent  from  that  con- 
ceived and  brought  about  by  this  judge. 

I  am  not  assuming  to  be  a  great  lawyer,  though  I  really  believe, 
Mr.  Speaker,  after  the  assumptions  in  that  line,  almost  anybody 
at  this  time,  and  under  these  circumstances  in  these  proceedings 
might  safely  assume  that  he  is  a  great  lawyer — I  am  not  assuming 
it,  however — but  I  advance  the  proposition  that  there  is  no  contempt 
and  can  be  no  contempt  without  tne  doing  of  that  which  is  wrong. 
Is  that  proposition  correct  or  is  it  not  ?  If  you  do  what  you  have 
the  right  to  do,  if  you  do  that  which  violates  no  law^,  rule,  or  order, 
if  you  do  that  wliich  violates  no  duty,  you  can  not  be  guilty  of  con- 
tempt. Now,  was  there  a  legal  right  to  bring  suit  against  Swayne 
in  tne  State  court  ?  No  man  questions  it.  The  reason  I  tliink  it  i? 
not  questioned  in  argument  in  this  matter  is  thai  Judg^  Swayne  in 
an  unguarded  moment  himself  conceded  the  right,  and  therefore 
his  eloquent  apologists  are  hampered,  and  do  not  feel  like  going  back 
upon  the  confession  of  Judge  Swayne;  otherwise  I  have  no  doubt 
that  hours  would  be  consumed  in  the  effort  to  make  it  appear  other- 
wise. 

Well,  they  did  sue  Judge  Swayne,  and  had  a  right  to  sue  him. 
They  agreed  at  the  time  of  bringing  that  suit  that  they  would  dismiss 
the  other  suit  in  Swavne^s  court — would  do  for  the  defendants  what 
defendants  pray  for.  But  the  defendants  desired  a  trial  by  Juda^ 
Swayne!  Why  ?  Are  there  no  other  judges  in  that  region  of  country  f 
If  Judge  Swayne  had  recused  himself,  like  a  gentleman  and  a  judge, 
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like  a  man  proud  of  his  position,  proud  of  his  honor,  despising  to  stain 
either;  if  Judge  Swavne  had  said,  *  Gentlemen,  of  course  I  will  not  try 
this  case" — then  I  think  there  would  have  been  found  another  judge. 
But  he  might  not  have  answered  so  well  the  purposes  of  the  defend- 
ants; he  might  not  have  been  a  jud^e  so  completely  to  their  liking. 
Was  there  any  reason  for  a  contention  and  insistence  upon  Judge 
Swayne  trying  that  case  except  a  bad  reason,  a  reason  tnat  a  man 
will  not  avow  ? 

Why,  tljere  was  Judge  Ijocke,  in  the  same  State,  of  the  same 
politics,  but  of  a  diiferent  stamp;  a  judge,  it  is  said  and  not  de- 
nied, of  upright  conduct,  who,  oy  following  the  path  of  the  law 
and  of  juaicial  gentility  and  decency,  has  endeared  himself  to  the 
community  where  he  lives  and  labors.  He  might  have  been  called 
in.  Another  judge  might  have  been  called  in  from  another  State, 
and  the  Florida  McGuire  case  might  have  been  disposed  of  without 
the  stain  and  the  shame  of  forcing  a  party  to  trial  under  a  judge 
who  was  deeply  interested — just  how  deeply  and  how  far,  by  what 
means  and  for  what  purpose,'  upon  his  part  and  upon  the  part  of 
those  who  dealt  with  nim — that  is  something  which  I  do  not  know 
and  you  do  not  know.  Decency  required  him  to  step  aside,  judicial 
morality  required  it,  the  interests  of  justice  required  it,  but  he  would 
not. 

True  it  is  that  he  said  he  didn't  take  a  quitclaim  deed  when  he 
bought  land  the  title  to  which  he  was  determined  to  try!  How 
praiseworthy!  Oh,  noble  judge;  oh,  righteous  jurist;  oh,  loftj 
paragon  of  what  is  to  typify  or  may  typify  judicial  morals  in  this 
country!  As  soon  as  he  nnds  he  has  been  dealing  with  the  subject 
matter  of  a  suit  pending  in  his  court  he  quits  it  and  insists  upon 
trying  the  case.  And  then  the  conduct  of  these  attorneys — tney 
did  not  apologize,  they  did  not  crawl  and  cringe;  they  seem  to  have 
been  made  in  the  image  of  their  Maker;  they  seem  to  have  had  the 
pride  of  conscious  honesty;  seem  to  have  been  sustained  by  the 
courage  of  decent  manhood. 

No;  they  did  not  cringe  and  crawl.  Belden,  with  his  seventy 
years  of  honorable  life  behind  liim,  sick  and  afflicted,,  sore  and  suITer- 
ing,  went  to  the  common  jail,  a  victim  of  the  tyranny  of  this  outra- 

geous  judge,  rather  than  bow  the  knee  before  the  tyrant  and  humbly 
ck  the  hand  that  unrighteously  smote  him.  They  might  have 
said  to  his  august  majestv,  '^Oh,  pray  forgive  us;  we  knew  not  what 
we  did;  we  Imow  not  what  we  ao;  great  and  mighty  judge,  what 
concern  is  it  that  you  have  been  dealing  with  the  subject  matter  of 
this  suit;  away  with  our  professional  pride  and  our  duty  to  our 
clients;  perish  all  of  them,  rather  than  risk  your  wrath,  rather  than 
be  the  victims  of  your  judicial  displeasure,  of  your  great,  magnificent, 
and  glorious  judicial  power. '^ 

They  did  not  do  it.  And  it  is  an  honor  to  the  bar  of  the  Union,  an 
honor  to  our  profession,  an  honor  to  humanity,  that  they  did  not. 

But,  gentlemen,  read  a  little  note  signed  by  Mr.  Paquet  some 
months  afterwards.  Paiquet  went  to  New  Orleans,  called  away 
by  the  sickness  of  a  member  of  his  family,  and  Davis,  unfortunately, 

fot  into  the  case  as  a  kindness  and  service  to  a  brother  attorney, 
^aquet  comes  back  later  and  files  something  which  they  call  an 
apology,  and  the  judge  says  in  his  statement  and  testimony^  that  he 
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dealt  leniently  with  Paquet  when  he  filed  this,  and  let  the  matter 
drop,  and  that  if  Belden  and  Davis  had  done  as  Paquet  did  he  would 
prooably  have  disposed  of  them  in  the  same  way.  Swayne  says 
they  tafk  about  malice  in  his  brutal  treatment  of  Belden  and  Davis, 
but  that  if  he  had  been  malicious  whv  would  he  not  have  imposed  a 
punishment  of  ten  months  instead  of  ten  days  in  jail?  Behold  the 
magnanimity!  Behold  the  bright  light  and  glory  of  judicial  charity 
ana  forgiveness ! 

Swayne  did  impose  a  sentence  of  ten  days  in  jail  and  a  SiOO  fine, 
with  (usbarment  for  two  years — not  very  severe,  I  suppose;  he  did 
not  mean  much  by  it,  just  a  little  friendly  admonition,  as  much  as 
to  say,  *'Bo)rs,  you  have  gone  too  far  in  this,  and  I  must  pull  in  the 
reins  a  littlft  on  you.     I  must  call  a  halt.''     Ah,  charity! 

Charity  does  cover  a  multitude  of  faults,  I  suppose.  The  mantle  is 
ample.  It  is  stretched  overmuch,  perhaps,  as  all  of  us  have  need 
of  it;  but  how  bright  and  good  it  must  be,  how  extensive,  if  it  can 
cover  such  malefactions  in  law,  such  disregard  of  duty,  such  perversion 
and  abuse  of  power. 

Belden  ana  Davis  were  adjudged  to  pay  a  fine  and  undemi 
imprisonment,  when  by  the  law  but  one  oi  these  penalties  could  be 
imposed.  The  judge  <ud  not  know  the  law,  they  tell  us.  Well,  I  do 
not  know  whether  he  did  or  did  not.  He  imposed  an  unlawful  sentence. 
He  took  jurisdiction  where  he  did  not  have  it,  and  wantonly  and 
cruelly  did  what  he  could  not  lawfully  do  in  any  contempt  case. 

Now,  Mr.  Speaker,  not  only  have  we  this  Pardee  letter,  throu^  the 
kind  officiousness  and  busybodyness  of  our  good  friend  from  Ohio, 
but  we  find  that  Judge  Pardee  figured  in  this  case.  We  find  that  the 
application  for  the  writ  of  habeas  corpus  was  presented  to  Judge 
Pardee  and  the  writ  sued  out  before  him,  and  Jud^e  Pardee  thoumt 
that  Swayne's  victims  could  do  one  of  the  two  thmgs:  he  held  that 
the  sentence  w^as  illegal  and  that  they  could  take  their  choice  between 
paying  the  fine  and  undergoing  the  imprisonment.  Possibly  here  is 
a  little  explanation  of  why  Judge  Pardee  breaks  in. 

And  there  we  have  it.  The  falsification  of  accounts,  the  wrongful 
use  of  property  in  the  hands  of  his  receiver,  the  wanton  exercise  of 
arbitrary  power  in  the  case  of  O'Neal,  the  like  exercise  of  arbitraiy 
and  unwarranted  power  in  the  case  of  Davis  and  Belden,  positive, 
protracted  violation  of  the  residence  statute;  and  yet  there  will  be 
no  impeachment  if  political  prejudice  can  prevent  it.  No  impeach- 
ment! This  shall  go,  it  shall  pass  as  the  idle  winds  that  blow  over 
the  fields  and  are  gone — if  prejudice  can  prevail. 

The  time  will  come  when  what  we  do  here  ^^ill  be  analyzed;  and  if 
this  impeachment  fails,  the  man  who  reads  the  story  of  this  day  and 
this  occasion,  set  down  with  the  impartiality  of  the  historian,  will 
read  that  Swayne  was  justly  impeached,  or  that  impeachment  failed, 
not  because  Swayne  had  not  done  much  to  warrant  impeachment, 
but  because  enough  gentlemen,  in  the  blindness  of  partisan  hate  and 
partisan  zeal,  prevented  impeachment. 

Mr.  Speaker,  that  would  be  an  impeachment  as  long  as  time  shall 
last,  as  long  as  these  records  shall  enaure,  of  the  men  who  bring  about 
that  perversion  of  justice,  if  they  do.  We  will  then  have  passed  from 
the  question  of  the  impeachment  of  Swayne  and  we  shall  be  where 
history  impeaches  the  men  who  fair  to  impeach  Swayne.  They  will 
have  mipeached  themselves;  and  after  our  period  of  service  here  shall 
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have  ended  and  we  shall  have  been  gathered  to  our  fathers,  when  the 
record  of  this  day  is  read  there  will  be  found  impeached  at  the  bar  of 
history,  impeached  at  the  bar  of  conscience,  impeached  before  the 
tribunal  of  high  and  patriotic  duty,  the  men  who  allow  blind  partisan- 
ship to  prevent  the  impeachment  of  the  judge  who  deserves  impeach- 
ment; who,  if  he  be  shielded,  will  be  shielded  because  Members  shrink 
from  doing  their  duty,  as  he  perverted  and  abused  the  power  to  do  his. 
[Loud  applause  on  the  Democratic  side.] 

Mr.  GiixETT  of  California.  I  yield  five  minutes  to  the  gentleman 
from  Pennsylvania. 

Mr.  PoRTEB.  Mr.  Speaker,  I  regret  that  I  can  not  hope  to  throw 
light  upon  this  subject.  The  distinguished  gentleman  from  Penn- 
sylvania [Mr.  Palmer],  the  chairman  of  this  committee,  spoke  the 
other  day  of  this  body  as  a  body  of  lawyers.  The  same  remark  has 
been  made  this  afternoon  bv  the  distinguished  gentleman  from 
Missouri  [Mr.  De  Armond],  and  I  think  that  the  House  is  open  to  this 
impeachment.  There  are  verv  few  in  this  House  who  have  not  had 
the  benefit  of  l^al  study  and  fortunately  many  have  great  knowledge 
of  the  law.  For  the  last  three  days  I  have  sat  here  and  listened  to 
lucid  explanations  in  regard  to  the  law,  so  that  we  could  intelligently 
act  upon  this  subject,  this  important  subject  that  is  now  before  us. 
I  think  it  is  very  evident  that  there  are  many  laws  which  any  one  of 
us  might  interpret  for  ourselves  and  which  seem  clear,  that  are  very 
differently  interpreted  by  other  men,  very  differently  interpreted  by 
the  courts,  and  on  which  there  may  be  honestly  a  great  difference  of 
opinion.  It  seems  to  me,  as  a  business  man  and  not  a  lawyer,  that 
tnere  might  be  great  improvement  in  this  respect,  and  that  laws 
might  be  written  so  clearly — I  believe  business  men  could  do  it — that 
there  would  not  often  be  two  interpretations  possible. 

On  the  13th  of  December  the  House  voted  to  impeach  Judge 
Swayne.  At  that  time  the  distinguished  gentleman  from  Florida 
|>fr.  Lamar]  said,  as  I  find  it  in  the  Kecord,  that  '*  the  entire  Judiciary 
Committee  of  this  House  submits  the  resolution  to  impeach  the  judge, 
and  I  assume,  therefore,  that  the  resolution  to  impeach  will  be  voted 
upon  affirmatively."  He  says,  "When  it  comes  to  the  further 
question  of  specific  charges,  I  shall  ask  to  prefer  the  charge,  and  con- 
clusively to  prove  it  to  every  fair-minded  man  in  this  House,  that  he 
is  a  tyrannical  and  a  corrupt  judge." 

I  deeply  regret  that  I  was  not  present  yesterday  afternoon  when 
the  gentleman  from  Florida  [Mr.  Lamar]  spoke;  but  I  presume  he 
attempted  to  '*  conclusively  prove  that  Judge  Swayne  was  a  tyran- 
nical and  corrupt  judge,"  to  every  fair-minded  man  in  this  House." 
I  have  asked  some  who  were  present,  whom  I  believe  to  be  fair- 
minded,  and  they  tell  me  that  they  were  not  convinced.  Nor  have  I 
been  convinced  by  this  whoJe  discussion  of  such  tyranny  or  cruelty 
on  Judge  Swayne  s  part. 

I  wish  to  say,  further,  that  after  the  vote  had  been  passed,  after 
the  previous  question  had  been  ordered,  there  was  still  an  earnest 
desire  on  the  part  of  many  to  arrive  at  a  conclusion,  so  that  they 
could  vote  with  intelligence.  When  the  previous  question  was 
ordered  by  a  vote  of  198  to  61,  that  did  not  seem  to  me,  as  a  business 
man  and  not  a  lawyer,  it  did  not  seem  to  me  a  desire  to  arrive  at  the 
true  merits  of  the  question. 
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But  later  on  that  same  day,  December  13,  Mr.  Palmer  said  that 
the  committee. to  formulate  charges  will  ** report  to  the  House 
articles  which,  in  their  opinion,  can  be  sustained  by  the  testimony, 
and  then  the  Ilouse  can  intelligently  pass  on  the  subject/ '  Could  a 
plainer  statement  well  be  made  that  up  to  that  time  few  members 
could  have  been  expected  to  form  any  very  intelligent  opinions 
upon  it'i  The  distinguished  gentleman  further  emphasized  this 
idea  by  saying  also  in  the  same  paragraph  that  *'it  must  be  obvious 
to  every  Member  of  the  House  that  the  Judiciary  Committee  is 
hopelessly  divided  on  this  question  as  to  what  Judge  Swayne  should 
be  impeached  for.''  And  yet  in  all  this  confusion  of  thoiight  in  the 
committee  itself  and  in  the  House,  the  previous  question  had  been 
demanded  by  a  lai^e  majority.  The  suggestion  that  Members  have 
since  been  influenced  to  vote  against  these  charges  by  partisan 
motives,  comes  with  ill  grace,  I  think,  from  the  other  side  of  this 
House  who  joined  in  ordering  the  previous  question  at  that  time 
and  who  have  acted  with  practical  unanimity  ever  since  on  this 
whole  matter. 

And  now,  Mr.  Speaker,  it  is  because  I  have  not  been  convinced 
that  these  charges,  as  presented  and  explained,  are  a  sufficient  basis 
for  impeachment  that  1  must  vote  against  them. 

The  Speaker  pro  tempore  (Mr.  Gardner  of  New  Jersey).  The  time 
of  the  gentleman  has  expired. 

Mr.  roRTER.  May  I  have  permission  to  extend  my  remarks  in  the 
Record  ? 

The  Speaker  pro  tempore.  The  gentleman  from  Pennsylvania  asks 
unanimous  consent  to  extend  his  remarks  in  the  Record.  Is  there 
obiection  ?     [After  a  pause.]     The  Chair  hears  none. 

\lr.  Palmer.  Mr.  Speaker^  I  ask  unanimous  consent  that  all 
gentlemen  who  have  spoken  upon  this  question  may  have  leave  to 
print  pertinent  remarks  in  the  Record  for  five  days. 

The  Speaker  pro  tempore.  The  gentleman  from  Pennsylvania 
asks  unanimous  consent  tnat  all  Members  who  have  spoken  upon 
the  pending  resolutions  have  the  consent  of  the  House  to  print  for 
five  days  remarks  pertinent  to  them.  Is  there  objection  ?  [After  a 
pause.]     The  Chair  hears  none. 

Mr.  Gillett  of  California.  I  yield  five  minutes  to  the  gentleman 
from  Ohio. 

Mr.  Grosvenor.  Mr.  Speaker,  I  do  not  rise  to  restate  or  reargue 
any  of  the  questions  involved  in  this  impeachment;  but  I  will  turn 
asfde  for  one-half  minute  to  congratulate  the  House  that  the  dis- 
tinguished gentleman  from  Missouri  [Mr.  De  Armond]  has  abandoned 
partisanship  and  has  finally  risen  to  the  high  plane  of  nonpartisan- 
ship  in  this  contest.  [Laughter  and  applause  on  the  Republican 
side.]  That  gentleman  has  seen  fit  to  illustrate  his  nonpartisan 
argument  by  claiming  that  some  of  us  on  this  side  have  argued  that 
where  a  man  is  charged  with  a  larceny  or  robbery  we  claim  that  it  is 
competent  evidence  to  prove  that  others  committed  larcenj'  and 
robbery  in  order  to  Vindicate  the  man  on  trial. 

That  is  a  specimen  of  nonpartisan  argument.  What  we  have 
claimed  was  that  in  the  construction  of  a  doubtful  statute  usage 
and  contemporaneous  construction  are  not  only  competent  to  be 
proven,  but  are  conclusive  of  the  law  of  the  construction.     I  have 
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been  furnished  by  a  gentleman  with  some  very  pertinent  authorities^ 
not  weighty  witK  the  gentlemen  who  make  such  an  argument  as  that, 
but  weighty,  I  trust,  with  every  intelligent  lawyer  on  this  floor. 

The  question  now  is  simply  this:  Was  Judge  Swayne  authorized 
and  justified  to  put  the  construction  upon  this  statute  that  he  did 
by  contemporaneous  construction  of  court,  lawvers,  and  the  depart- 
ment through  which  his  vouchers  passed  ?  And,  secondly,  if  he  was, 
was  he  entitled  to  prove  it,  and  was  the  deprivation  of  him  from  the 
right  to  prove  it  error  and  wrongdoing  that  ought  to  set  aside  this 
impeachment  ? 

I  cite  a  very  considerably  respectable  authority  upjon  this  q^uestion, 
and  it  was,  mind  you,  a  question  on  all  fours  with  this,  as  I  will  show. 
This  comes  from  Judge  Story.  Judge  Story,  in  the  absence  of  the 
opinion  of  the  gentleman  from  Missouri  [Mr.  De  Armond],  would 
have  been  considered  quite  a  lawyer.     In  his  day  he  was.     He  said: 

I  own  myself  no  friend  to  the  almost  discriminate  habit  of  late  vears  of  setting  up 
particular  usages  or  customs  in  almost  all  kinds  of  business  and  trade  to  control,  vary, 
or  annul  the  general  liability  of  parties  under  the  common  law  as  well  as  under  the 
conimercial  law.  It  has  long  appeared  to  me  that  there  is  no  small  danger  in  admit* 
ting  such  loose  and  inconclusive  usages  and  customs,  often  unknown  to  particular 
parties  and  alwavs  liable  to  great  misunderstandings  and  misinterpretations  and 
abuses,  to  outweign  the  well-known  and  well-settledprinciples  of  law.  And  I  rejoice 
to  find  that  of  late  years  the  courts  of  law,  both  in  Efngland  and  America,  have  been 
disposed  to  narrow  the  limits  of  the  operation  of  such  usages  and  customs  and  to  dis- 
countenance any  furUier  extension  of  them.  The  true  and  appropriate  office  of  a 
usage  or  custom  is  to  interpret  the  otherwise  indeterminate  intentions  of  parties  and 
to  ascertain  the  nature  and  extent  of  their  contracts  arising  not  from  express  stipula- 
tion,  but  from  mere  implications  and  presumptions  and  acts  of  a  doubtful  or  equivocal 
character. 

Now,  I  want  also  to  call  attention  to  an  extract  from  an  argument 
by  Mr.  Blaine  upon  the  subject  of  the  impeachment  of  Andrew 
Johnson: 

Perhaps  the  best  test  as  to  whether  the  act  of  the  President  in  removing  Mr.  Stanton 
was  gooa  ground  for  impeachment  would  be  found  in  asking  any  candid  man  if  he 
believes  a  precisely  similar  act  by  Mr.  Lincoln  or  Gen.  Grant  or  any  other  President 
in  harmony  with  his  party  in  Congress  would  have  been  followed  by  impeachment  or 
by  censure  or  even  by  dissent.  It  is  hardly  conceivable,  nay,  it  is  impossible,  that 
under  such  circumstances  the  slightest  notice  would  be  taken  of  the  President's 
action  by  either  branch  of  Congress.  If  there  wsis  a  difference  of  opinion  as  to  the 
intent  and  meaning  of  a  law,  the  general  judgment  in  the  case  supposed  would  be 
that  the  President  nad  the  right  to  act  upon  his  own  conscientious  construction  of  the 
statute.  It  might  not  be  altogether  safe  to  concede  to  the  Executive  the  broad  scope 
of  discretion  which  Gen.  Jackson  arrogated  to  himself  in  his  celebrated  veto  of  the 
bank  bill,  when  he  declared  **that  the  Congress,  the  Executive,  and  the  court  must 
each  for  itself  be  guided  by  its  own  opinion  of  the  Constitution.  Each  public  officer 
who  takes  an  oath  to  support  the  Constitution  swears  that  he  will  support  it  as  he 
understands  it  and  not  as  it  is  understood  by  others."  But  without  approving  the 
extreme  doctrine  which  Gen.  Jackson  announced  with  the  applause  of  his  party, 
it  is  surely  not  in  unreasonable  assumption  that  in  the  case  of  a  statute  which  had 
ha<l  no  judicial  interpretation  and  whose  meaning  is  not  altogether  clear  the  President 
is  not  to  be  impeached  for  acting  upon  his  own  understanding  of  its  scope  and  intent. 
Especially  is  he  not  to  be  impeached  when  he  offers  to  prove  that  he  was  sustained  in 
his  opinion  by  every  member  of  his  Cabinet,  and  offers  further  to  prove  by  the  same 
honorable  witnesses  that  he  took  the  step  in  order  to  subject  the  statute  in  dispute 
to  judicial  interpretation. 

Now,  there  is  an  authority  quoted  with  approval.  That  is  exactly 
on  all  fours  with  this  case,  and  it  shows,  gentlemen  of  the  House  of 
Representatives,  that  this  defendant  was  deprived  of  a  legal  right 
when  he  sought  to  prove  that  this  statute  had  had  not  only  a  judicial 
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but  a  departmental  approval  and  interpretation,  and  that  alone 
would  be  sufficient  to  reverse  the  judgment  in  anj  court  in  the'coun- 
try.    [Applause.] 

First,  then,  I  add  this  defendant  was  refused  by  the  peremptorjr 
and  bullying  treatment  of  a  member  of  the  subcommittee  the  priyi- 
lege  of  proving  what  he  could  have  proved,  that  there  is  a  uniform 
and  universal  consensus  of  construction  of  this  statute  which  gave  to 
him  and  to  all  the  judges  of  the  United  States  this  allowance  in  lieu 
of  their  expenses.  That  was  what  the  statute  was  passed  for.  That 
was  the  understanding  when  it  was  passed.  That  was  the  earliest 
and  uniform  construction  of  it.  Tnat  was  the  meaning  of  the 
statute,  as  interpreted  by  the  courts,  by  the  Departments,  and  bj 
Congress.  There  is  notmng  plainer.  Why,  gentlemen,  if  this  man 
had  been  convicted  of  murder  with  such  a  blundering,  vulgar  ruling 
upon  a  law  question  as  the  one  under  consideration,  there  is  not  a 
court  in  the  United  States  that  would  not  have  reversed  the  finding 
of  the  jury  and  remanded  the  case  for  a  new  trial,  and  yet  you  are 
asked  to  shut  your  eyes  to  known  facts  and  to  proceed  with  this 
impeachment  that  can  have  but  one  result,  and  that  result  is  an 
honorable  acquittal. 

But  it  is  said  that  the  friends  of  Justice  Swayne  have  dragged 

?olitics  into  this  question,  and  the  distinguished  gentleman  ^m 
ennsylvania  [Mr.  Palmer]  shouts  a  battle  cry  of  the  Democratic 
Party  as  he  rushes  frantically  about  the  Hall  or  the  House  appealing 
for  votes.  Observing  a  slight  weakness  on  the  Democratic  side  oi 
the  House,  he  shouts:  ''Turn  the  rascals  out!''  That  is  the  battle  cry 
of  the  Democratic  Party.  It  rang  from  Maine  to  California  during  the 
recent  campaign.  "Turn  the  rascals  out,''  says  the  gentleman  from 
Pennsylvania.  ''Turn  the  rascals  out"  for  what;  and  who  are  they? 
''Turn  the  rascals  out"  who  have  taken  $10  a  day  in  Ueu  of  their  ex- 
penses in  traveling  as  judges  of  the  United  States  courts.  If  you 
turn  one  rascal  out  you  better  turn  all  the  rascals  out,  and  let  this 
distinguished  gentleman,  leading  a  pure-in-heart  crusade,  advancing 
under  the  battle  cry  of  "turn  the  rascals  out,"  assail  the  courts  erf 
the  United  States  and  assail  the  judges  wearing  the  pure  ermine  of 
their  high  office,  assail  them  and  refuse  to  permit  them  to  prove  the 
construction  put  upon  this  law  by  Congress,  the  construction  put 
upon  this  law  by  tne  departments,  the  construction  put  u|K>n  this 
law  by  all  the  judges  who  have  construed  it. 

Mr.  Speaker,  there  can  be  but  one  result — a  long,  tedious,  and 
vexatious  trial  in  the  Senate,  the  defeat  of  most  of  the  measures 
which  the  country  requires  and  demands  so  earnestly,  no  time'  to 
legislate  upon  railroad  rates,  no  time  to  legislate  in  favor  of  the 
upbuilding  of  the  American  merchant  marine,  no  time  for  anything, 
but  to  "turn  the  rascals  out." 

We  shall  see  what  we  shall  see,  and  when  our  managers  come  back 
from  the  Senate,  trailing  the  flag  of  partisanship  and  persecution  in 
the  dust  of  overwhelming  defeat,  we  shall  understand  then  better 
than  we  understand  now  the  principles  of  law  governing  this  case 
and  the  elements  of  hate  that  have  entered  into  it. 

Mr.  GiLLETT  of  CaUfornia.  Mr.  Speaker,  I  now  yield  the  remainder 
of  my  time  to  the  gentleman  from  Massachusetts  [Mr.  Gillett]. 

Mr.  Gillett  of  Massachusetts.  This  debate  reminds  me  of  a 
witticism  of  Sheridan — not  our  Sheridan,  but  Richard  Brindsley. 
In  one  of  his  speeches  he  alluded  to  Gibbon's  History,  then  just 
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Eublished,  as  the  'luminous  page  of  Gibbon."  The  author^  meeting 
im  at  dinner  the  next  day,  thanked  him  for  the  striking  and  flatter- 
ing allusion,  and  after  courteously  accepting  it,  Sheridan  turned  to 
his  neighbor  and  whispered  **What  I  really  said  was  'iwluminous.'" 
I  do  not  mean  to  intimate  that  this  debate  has  not  been  luminous — 
I  think  it  has.  I  think  all  phases  of  the  issue  have  been  illuminated 
and  exhausted,  and  I  do  not  imagine,  in  now  closing  for  this  side,  I 
can  add  any  new  features,  but  the  impressions  of  one  who  is  not  on 
the  committee,  and  conseauently  has  not  undergone  the  stress  of  the 
contest  which  has  obviously  raged  there,  may  be  helpful. 

I  suppose  we  will  all  agree  that  upon  a  question  like  this,  where 
the  House  acts  in  a  judici^  capacity,  we  ought  to  aim  at  an  impartial 
and  judicial  state  of  mind  ana  come  to  a  decision  unaffected  by  per- 
sonal or  political  prejudice.  I  have  endeavored  to  take  that  appro- 
Eriate  position,  but  I  will  not  pretend  that  I  am  certain  that  I  nave 
een  able  to  rise  above  all  prejudices.  When  I  first  learned  that  the 
Democratic  side  of  this  House  was  unanimous  and  intense  for  this 
prosecution  I  am  afraid  that,  under  the  circumstances  existing  in 
Florida,  a  suspicion  was  aroused  in  my  mind  that  this  was  a  political 
and  not  a  judicial  prosecution. 

I  was  amused  yesterday  to  have  a  friend  on  the  Democratic  side 
remark  to  me  that  he  was  glad  that  whatever  the  result  it  would  not 
be  effected  by  a  partisan  vote.  I  asked  him  if  any  Democrats  would 
vote  against  the  impeachment,  and  he  said  he  tnought  one  would, 
but  the  Republicans  would  be  divided.  That  seems  to  be  the  Demo- 
cratic idea  of  nonpartisanship — a  solid  Democratic  vote  and  the 
Republicans  divided — ^that  is  the  sort  of  nonpartisanship  we  have 
generaUy  witnessed  when  questions  of  a  judicial  nature  such  as 
election  cases  have  come  before  the  House,  and  I  must  confess  I 
weary  of  it.  But  despite  the  lack  of  encouragement  from  the  other 
side,  I  have  endeavored,  I  know  not  how  successfully,  to  be  unin- 
fluenced by  partisanship.  Reading  the  reports  of  the  committee 
tended  to  excite  another  bias  in  favor  of  Judge  Swayne  from  quite 
a  different  reason.     That  committee,  in  the  consideration  of  the 

auestion  whether  a  judge  had  comported  himself  with  becoming 
igpity  and  temper  and  uprightness,  would  naturally  be  scrupulous 
to  itself  display  the  high  judicial  qualities  it  demanded  from  him.  I 
do  not  think  anyone  can  read  the  report  of  the  committee  and  the 
speeches  in  support  of  it  without  feeling  that  impartiality  was  not 
one  of  its  characteristics,  and  that  however  Judge  Swajme  may  have 
failed  in  judicial  fairness  and  decorum  the  tribunal  which  was  trying 
him  could  not  be  recommended  to  him  as  a  pattern  or  exemplar. 

But  trying  to  through  off  the  bias  occasioned  by  the  conduct  of 
his  opponents,  the  first  feature  that  impresses  me  is  the  contrast 
between  the  proposed  tribunal  and  the  evidence.  It  seems  to  me 
the  step  from  the  sublime  to  the  ridiculous  will  be  well  illustrated 
by  the  impressive  and  high-sounding  charge  '4n  the  name  of  the 
House  of  Kepresentatives  and  of  all  the  people  of  the  United  States 
we  impeach  Charles  Swayne  of  high  crimes  and  misdemeanors" 
pronounced  before  the  most  august  tribunal  known  to  our  Constitu- 
tion, and  then  the  trivial,  petty,  insignificant  details  of  the  evidence. 
And  this  is  all  that  thirteen  years  of  active,  eager  hatred  could 
assemble  against  him. 

I  have  not  time  now  in  these  closing  moments  of  this  debate  to 
discuss  this  evidence,  and  it  has  all  been  most  thoroughly  weighed 
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and  dissected,  and  in  my  opinion  it  fails  lamentably  to  support  the 
sounding  charge. 

I  wish  to  say  a  special  word,  however,  upon  the  only  charge  which 
has  the  unanimous  report  of  the  Judiciary  Committee — the  making 
of  a  false  certificate. 

When  evidence  was  offered  before  the  investigating  conunittee  to 
show  that  other  judges  had  done  the  same,  it  was  excluded  by  the 
chairman  on  his  own  motion.  Under  the  technical  rules  of  law  that 
was  doubtless  allowable.  But  if  it  was  true  that  a  majority  of  the 
judges  interpreted  the  law  to  permit  what  Judge  Swayne  did,  I  do  not 
think  any  but  an  inveterate  and  unreasonable  enemy  would  impeach 
Judge  Swayne  for  it.  The  chairman  of  the  committee  in  liis  speech, 
and  this  illustrates  his  temper  and  moderation,  declared,  **  There  is 
not  a  syllable  of  testimony  m  this  record  and  not  a  syllable  of  testi- 
mony anywhere  on  earth  that  any  judge  ever  did  this  thing  but  Judge 
Swayne.  That  is  what  I  say.  I  say  it  on  my  responsibility  as  a 
Member  of  this  House. ''  That  statement  is  on  the  face  of  it  prepos- 
terous, an  evidence  of  extreme  bias,  for  unless  the  g;entleman  is  giited 
with  omniscience  he  can  not  know  that  no  such  evidence  exists.  As 
a  matter  of  fact  I  know  that  such  evidence  does  exist  and  tliat  the 
gentleman  in  his  solenm  asseveration  is  not  only  jessing,  but  is  guess- 
mg  wrong.  I  know  that  a  certain  judge  was  given  the  certificate  to 
«ign  by  the  marshal,  and  said  he  had  not  spent  $10  a  day.  The  marshal 
assured  him  the  custom  of  the  judges  was  to  certify  to  $10  regard- 
less of  their  actual  expenses,  and  quoted  to  him  tlie  names  of  judges 
of  whom  it  might  be  said,  in  the  graphic  language  of  Macauley,  *  'names 
which  would  add  authority  to  truth  and  furnisli  some  excuse  even  for 
error. "  The  very  fact  that  two-tliirds  of  all  the  judges  do  certify  to 
exactly  $10  is  of  itself  sufficient  to  my  mind  that  Judge  Swayne's 
conduct  corresponds  with  that  of  a  majority  of  the  bench.  I  do  not 
think  it  is  a  fair  or  proper  construction  of  the  law.  I  do  not  think, 
now  that  attention  has  been  called  to  it,  the  practice  will  be  continued. 
But  I  do  not  think  we  wish  to  commence  a  general  impeachment  of  our 
Federal  judiciary,  or  that  we  wish  to  condemn  Judge  Swayne  for  an 
act  shared  in  by  a  majority  of  his  brethren. 

I  do  not  wish  to  be  understood  as  approving  all  Judge  Swaj'ne's 
conduct.  I  think  he  has  shown  a  lack  of  judicial  moderation,  self- 
restraint,  and  impartiality.  I  fear  his  usefulness  on  the  bench  of 
Florida  has  ended.  But  mere  unpopularity  is  not  ground  for  im- 
peachment. The  fault  may  not  be  wholly  his.  It  is  most  unfortu- 
nate and  regrettable.  I  think  I  deplore  it  as  much  as  anyone,  for  in 
my  own  State  the  whole  bench  of  the  United  States  and  the  supreme 
and  superior  courts  of  the  State  have  the  regard  and  respect  and 
unreserved  confidence  of  all  our  people  without  distinction  of  class 
or  party.  It  ought  to  be  so  everywhere.  You  remember  tlie  famous 
sentence  of  Daniel  Webster,  ''When  the  spotless  ermine  of  the  judicial 
robe  rested  on  John  Jay,  it  touched  notlung  less  spotless  tlian  itself. '' 
That  is  the  type  of  iudge  we  all  wish  to  see  on  every  bench.  Judge 
Swayne  falls  rar  below  it.  If  the  question  were  to  appoint  him,  I 
would  oppose  it;  if  it  were  to  transfer  him  to  another  field,  I  would 
support  it;  if  it  were  to  accept  his  resignation,  I  would  eagerlv 
approve  it;  but  I  can  not  vote  for  his  impeachment  because  I  mink 
the  evidence  is  too  stale,  weak,  and  trivial  to  support  that  stately 
charge.     [Applause.] 
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Mr.  Palmer.  Mr.  Speaker,  I  have  been  in  doubt  for  some  days  as 
to  who  is  on  trial  in  this  case,  whether  it  is  Judge  Swayne  or  the  chair- 
man of  the  subcommittee,  the  gentleman  from  Pennsylvania.  I 
remember  that  when  I  used  to  practice  in  the  criminal  courts  a  good 
many  years  ago,  the  criminal  lawyer  who  had  an  especially  bad 
case  and  had  no  defense  for  his  client  always  tried  the  prosecuting 
attorney,  or  the  witnesses  on  the  other  side,  or  somebody  else  except 
the  defendant.  It  was  always  an  evidence,  whenever  the  prosecuting 
attorney  was  particularly  attacked,  that  the  defendant  had  no 
defense.  That  seems  to  my  feeble  comprehension  to  furnish  the 
reason  why  so  many  distinguished  gentlemen  who  stand  on  this 
floor  to  apolo^ze  for  Judge  Swayne's  conduct  have  found  it  neces- 
sa^  to  assail  the  chairman  of  the  subcommittee. 

1  had  intended  to  pay  mj  compliments  to  the  gentleman  from  Maine 
P^Ir.  Littlefield],  but  the  time  tnat  I  have  left  is  not  sufficient  to  do 
that.  [Laughter.]  I  shall  endeavor  to  put  into  the  Record  some 
explanation  of  the  charges  that  he  has  seen  fit  to  make  against  the 
suDcommittee  and  against  myself.  I  do  it  not  because  they  are  of 
any  special  importance,  not  because  I  care  particularly  what  his 
opmion  is,  but  because  this  record  will  live  after  we  are  gone  and 
when  we  are  dead,  and  I  do  not  purpose  that  the  reputation  of  tlie 
subcommittee  or  my  reputation  shall  be  '*  done  to  death  by  slanderous 
tongues." 

I  am  sure  the  committee  strove  laboriously  and  conscientiously 
to  do  their  duty  according  to  the  best  of  their  ability.  It  seems  that 
in  the  opinion  of  the  gentleman  from  Maine  we  failed.  That,  how- 
ever, is  not  particularly  important. 

In  view  of  the  fact  that  the  gentleman  from  Maine  has  seen  .fit  to 
endeavor  to  create  the  impression  that  the  subcommittee  of  the 
Judiciary  that  took  the  testimony  in  this  case  has  left  out  of  the 
record  evidence  favorable  to  Judge  Swayne,  and  that  the  record  is 
not  complete,  I  want  to  state  the  exact  truth  of  the  whole  matter. 

He  says,  *^I  do  not  want  to  make  any  reflection  on  anybody,  but 
I  will  say  this:  So  far  as  I  have  been  able  to  inquire  every  document 
apparently  missing,  or  that  has  been  lost  in  the  shuffle,  happens  to 
he  a  document  that  would  make  for  the  interest  of  Judge  Swayne. 
Now,  I  do  not  say  that  anybody  suppressed  them  on  that  account. 
I  am  simply  calling  attention  to  the  fact,  and  it  is  a  fact,  and  an 
unpleasant  fact." 

The  gentleman  from  Maine  does  not  make  a  direct  accusation  that 
the  subcommittee,  or  anyone  on  it,  suppressed  any  testimony  or 
document,  but  by  an  innuendo  he  endeavors  to  create  that  impression. 

The  particular  document  referred  to  by  the  gentleman  from  Maine, 
when  tbe  above  statement  was  made,  was  a  transcript  of  the  sten- 
ographer's notes  of  testimony  in  the  O'Neal  contempt  case  taken 
before  Judge  Swayne.  It  appears  by  the  record  that  Benjamin  S. 
Liddon,  Esq.,  counsel  for  complainants,  states  in  his  written  brief  as* 
follows : 

OPPRESSION   OP   W.    C.    o'nEAL  IN   ALLEGED  CONTEMPT  CASE. 

In  this  case  I  file  stenographer's  report  of  the  evidence. 

Whether  he  did  in  fact  file  such  report  I  am  unable  to  say.  I  never 
saw  it.  Mr.  Gillett  says  he  did  see  it.  It  certainly  was  never  raed, 
opened,  or  alluded  to  by  Mr.  Liddon.     ^\^len  the  record  was  prepared 
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for  printing  by  Mr.  Giilett  and  myself^  under  the  direction  of  the 
committee,  a  great  deal  of  matter,  consisting  of  records  in  bankruptcy 
and  admiralty  cases,  journal  of  the  Florida  Legislature,  etc.,  wnica 
were  not  of  the  slightest  importance  to  anybody,  were  omitted, 
because  to  print  them  would  impose  a  lai^e  and  useless  expense  on  the 
United  States. 

The  particular  document  in  question  was  not  printed  because  it  was 
not  among  the  papers. 

Of  course,  the  only  point  of  importance  is.  Was  it  a  paper  the  absence 
of  which  could  be  hurtful  to  Judge  Swayne  ?  As  it  was  produced  by 
the  complainant's  lawyer  Iq  support  or  his  argument  against  Judge 
Swayne,  presumptively,  at  least,  it  would  make  against  and  not  for 
Judge  Swayne,  unless  Mr.  Liddon,  complainant's  lawyer,  who  pro- 
duced it,  was  grossly  incompetent.  I  do  not  think  anyone  will  make 
that  charge  against  Mr.  Liddon.  He  has  been  chief  justice  of  the 
Court  of  Appeals  of  the  State  of  Florida,  and  is  certainly  an  estimable 
gentleman,  as  well  as  an  accomplished  lawyer. 

But  all  doubt  on  the  subject  is  removed  by  the  production  of  the 
document  itself  by  the  gentleman  from  Maine.  It  was  produced  to 
convict  me  of  malung  a  false  and  misleading  statement  in  the  majority 
report,  page  21,  where  it  is  said: 

The  testimony  of  Greenhut  and  O'Neal  was  taken.  None  of  the  bystanden  weie 
sworn,  nor  was  any  other  person  sworn. 

The  record  before  me  when  that  statement  was  made  was  a  state- 
ment by  Judge  Liddon,  who  had  filed  the  testimony  taken  before 
Judge  Swayne  as  a  part  of  his  argument,  as  follows  (p.  253): 

No  eyewitness  of  the  difficulty  testified,  but  only  the  two  participants,  O'Neal  and 
Greenhut. 

The  record  of  the  evidence  taken  on  the  trial  of  O'Neal  now  pro- 
duced sustains  that  allegation  in  the  main.  The  fight  commenced  in 
Greenhut's  store,  no  one  being  present.  Before  it  was  over  O'Neal 
and  Greenhut  were  out  on  the  sidewalk  clinched.  The  persons  who 
separated  them  did  testify.  No  person  saw  or  testified  to  what  was 
said  or  done  when  the  fight  commenced  inside  the  store,  which  was 
the  material  evidence. 

That  is  the  whole  story,  and  with  all  the  facts  before  him,  the 
gentleman  finds  sufficient  to  warrant  him  in  making  the  following 
statement : 

Well,  that  would  leave  the  case  to  depend  altogether  on  Greenhut  and  O'Keal,  and 
leave  the  impression,  I  submit,  from  the  report  of  the  gentleman  that  the  court  did 
not  take  the  pains,  and  nobody  else  had  taken  the  pains,  to  present  all  the  facts.  The 
gentleman  suggests  that  the  bystanders  were  not  sworn.  I  do  not  see  wh^  the  sug- 
gestion was  made  unless  it  is  to  question  the  propriety  of  the  action  of  the  judge. 

The  record  now  presented  by  the  gentleman  from  Maine  contains 
the  opinion  of  Judge  Swayne  m  the  O'Neal  case,  and  in  it  he  says 
(p.  821,  Congressional  Record): 

No  Uving  witness  testified  to  what  he  saw,  except  the  two  parties. 

Which  is,  as  it  seems  to  me,  a  perfect  justification  of  the  statement 
made  in  the  report. 

I  submit  that  the  gentleman  from  Maine  could  not  have  read  the 
record  which  he  produced  to  convict  me  of  having  made  an  unfounded 
statement  for  the  purpose  of  prejudicing  Judge  Swayne's  case  or  he 
would  not  have  used  it  for  that  purpose.     If  he  didf  not  read  it,  he 
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stands  convicted  of  a  willingness  to  carelessl)^  defame  me  and  care- 
lessly mislead  this  House.  If  he  did  read  it,  it  convicts  him  of  sup- 
pressing the  fact,  shown  by  Judge  Swayne^s  opinion,  that  the  case 
did,  as  to  the  material  facts,  rest  entirely  upon  the  testimony  of 
Greenhut  and  0*Xeal,  and  that,  in  the  langua^  of  the  judge^  "no 
living  witness  testified  to  what  he  saw,  except  me  two  parties/' 

The  gentleman  from  3klaine  is  at  hberty  to  accept  either  horn  of  the 
dilemma. 

As  to  the  more  serious  charge  "that  every  document  apparently 
missing,  or  that  has  been  lost  in  the  shuffle,  happens  to  be  a  document 
that  would  make  for  the  interest  of  Judge  Swayne/'  I  am  content 
to  refer  the  curious  to  the  document  in  question,  which  is  the  only  one 
specified  as  having  been  omitted,  \dz,  the  testimony  taken  in  the 
O'Neal  case,  and  the  opinion  of  Judge  Swayne. 

If  anyone  takes  the  trouble  to  look  he  will  see  that  Judge  Swayne 
found  tne  testimony  of  O'Neal  and  Greenliut  as  to  what  brought  on 
the  fight  and  as  to  who  was  the  aggressor  in  irreconcilable  conflict, 
and  proceeded  to  settle  the  dispute  in  Greenliut's  favor  by  reference 
to  testimony  of  Greenhut's  character  as  a  peaceable  man.  This  testi- 
monv  had  been  oflFered  by  Greephut  himself  and  admitted  most 
improperly  against  the  vigorous  protest  of  Blount,  his  counsel,  who 
has  been  justly  lauded  as  an  able  lawyer.     Blount  objected  as  follows: 

Q.  Are  you  acquainted  with  Mr.  A.  Greenhut? — A.  I  am. 

Q.  Are  you  acquainted  with  hia  reputation  for  peace  and  quiet? 

Counsel  for  respondent  objects  to  Question  upon  the  ground  that  his  character  for 
peace  and  quiet  can  not  be  put  in  evidence  until  it  is  attacked. 

Counsel  for  Prosecution.  If  your  honor  please,  as  we  understand  it,  the  answer 
in  this  case  chaiges  acts  on  the  part  of  the  prosecutor  that  in  our  judgment  do  attack 
hiis  character  for  peace  and  quiet. 

The  Court.  I  understand  that  to  be  the  character  of  the  defendant's  defense,  is  that 
he  was  attacked  by  a  stronger  and  more  powerful  man,  and  one  of  his  excuses  set  up 
in  his  defense.    The  question  is  whether  it  will  be  offered  at  this  time  or  later. 

Counsel  por  Respondent.  It  does  not  make  any  difference  now  whether  it  is  to 
be  offered  now  or  later.    I  had  just  as  leave  take  my  exception  now. 

We  make  another  objection  to  this  testimony,  may  it  please  the  court,  upon  the 
ground  that  there  is  no  issue  made  of  the  general  character  of  Mr.  Greenhut  for  peace 
and  quiet,  and  that  character  of  any  kind  can  not  be  offered  in  evidence  unless  it  has 
been  attacked  or  impeached  by  the  opposing  side.  We  understand  that  your  honor 
overrules  it,  and  we  save  the  exception. 

Counsel  for  Prosecution.  For  the  purppse  of  8a\'ing  time,  Mr.  Blount  consents, 
subject,  of  course,  to  his  exception  to  your  nonor's  ruling  as  in  this  witness,  that  the 
other  character  witnesses  who  have  been  summoned  here  will  testify  that  they  each 
know  the  reputation  of  Mr.  Greenhut  for  peace  and  quietude,  and  that  they  would 
testify  to  the  same  and  will  testify  that  his  reputation  is  that  of  a  peaceable  and  quiet 
citizen. 

Judge  Swayne  thought  evidence  of  Greenhut's  character  as  a  peace- 
able man  was  competent  because  O'Neal  intended  to  defend  on  the 
ground  that  ''he  was  attacked  by  a  stronger  and  more  powerful 
man/'  How  the  peaceable  character  of  Greenhut  would  tend  to 
elucidate  the  question  whether  Greenhut  was  stronger  and  more  power- 
ful than  O'Neal  is  not  apparent. 

Against  the  peaceable  character  of  Greenhut,  which  this  evidence 
established,  the  judge  set  off  the  bad  character  of  O'Neal,  who  was 
forced  to  testify,  against  the  protest  of  his  counsel,  that  he  had  been 
convicted  for  carrying  concealed  weapons  and  had  pleaded  guilty  of 
shooting  across  a  pubUc  road,  and  had  been  sued  oy  one  Simmons 
for  an  assault  and  had  judgment  recorded  against  him  for  $50,  And 
he  thus  found  that  Greenhut  told  the  truth,  and  O'Neal  did  not  tell 
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the  truth  as  to  the  origin  of  the  affray,  and  as  to  who  was  the  aggres- 
sor. Upon  this  finding  Judge  Swayne  sentenced  O'Neal,  for  contempt 
of  court,  to  be  imprisoned  60  days  in  the  common  jail. 

This  document  is,  in  fact,  a  most  damaging  one  to  Judge  Swayne. 
It  convicts  him  of  iUiteracy,  ignorance  of  law,  and  of  a  most  flagrant 
abuse  of  his  judicial  power.  Instead  of  insinuating  that  it  was 
omitted  from  the  record  for  the  purpose  of  injuring  Judge  Swayne, 
the  gentleman  from  Maine  should  return  thanks  that  it  was  accident- 
ally omitted. 

Numerous,  continuous,  and  persistent  exceptions  are  taken  by  the 
gentleman  from  Maine  to  a  statement  in  the  majority  report  that 
Davis  and  Belden  purged  themselves  of  contempt  on  oath.  I  believe 
his  statement  was  that  I  had  made  that  statement  five  times,  six 
times,  and,  in  his  speech  as  delivered,  he  said  eleven  times,  thus  rival- 
ing Falstaff's  tale  of  the  men  in  buckram.  He  proves  that  I  was 
wrong  by  pointing  to  the  answer  of  Davis  and  Belden  and  showing 
that  it  was  not  sworn.  I  never  said  it  was.  I  said  the  respondents 
purged  themselves  on  oath.     Simeon  Belden  testified: 

Q.  Did  you  file  your  answer — purge  yourself? — A.  Yes. 

The  gentleman  from  Maine  now  asserts  and  ar^es  that  the  witness 
did  not  understand  the  (question.  Possibly  he  did  not;  but  when  the 
report,  to  which  objection  was  taken,  was  made  up,  the  conimitt<ee 
did  not  have  the  benefit  of  the  assistance  of  the  gentleman  from 
Maine.  They  relied  upon  the  sworn  testimony  of  the  witness,  and 
not  upon  the  construction  the  gentleman  from  Maine  might  after- 
wards put  upon  it. 

I  intended  also  to  make  some  observations,  wliich  I  shall  put  into 
the  Record,  on  the  character  and  conduct  of  Judge  Swavne,  but  time 
forbids. 

JUDGE   SWAYNE's   CONDUCT. 

The  conduct  of  Judge  Swayne  from  the  beginning  to  the  «nd  of  this 
transaction  has  been  most  extraordinary.  According  to  the  testi- 
mony he  had  bargained  for  and  concluded  the  purchase  of  a  piece  of 
land  in  Pensacola  called  *'block  91."  Notliing  remained  to  consum- 
mate the  transaction  and  vest  the  title  in  liim  or  his  wife,  for  whom  he 
said  he  purchased  the  land,  but  the  payment  of  the  purchase  money 
and  the  delivery  of  the  deed.  It  must  be  presumed  that  Judge 
Swayne  had  satisfied  himself  in  some  way  that  the  title  to  the  land 
was  good.  He  had  either  examined  the  title  himself,  had  some  one  do 
it  for  him,  or  he  had  taken  the  word  of  some  person  in  whom  he  had 
confidence  that  it  was  good.  He  certainly  must  have  entertained  a 
firm  beUef  that  the  seller  had  a  good  title,  otherwise  he  would  not  have 
bought.  * 

When  it  appeared  that  the  title  was  in  dispute  and  that  a  suit  to 
settle  it  was  pending  in  his  own  court,  proper  deUcacy  would  have 

f)rompted  him  not  to  wait  for  a  request  to  recuse  himself;  he  should 
lave  told  the  parties  at  once  that  he  had  negotiated  for  the  land,  had 
formed  an  opinion  on  the  question  of  the  validity  of  Mr.  Edgar's  title, 
and  therefore  he  could  not  bring  an  unbiased  mmd  to  the  determina- 
tion of  the  question. 

Again,  the  purchase  of  the  land  was  not  consummated  because  the 
owner,  ilr.  Edgar,  refused  to  give  anything  but  a  quit<Jaim  deed. 
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This  was  stated  in  a  letter  from  his  agent  in  Pensacola  to  Judge 
Swayne  at  Guyencourt: 

In  caee  the  deed  is  not  satisfactory  to  you,  of  course  we  will  have  to  drop  this  deal  o; 
wait  until  you  come  home. 

He  wrote  back: 
You  may  omit  block  91  and  send  papers  for  the  other  along. 

What  was  there  to  prevent  Judge  Swayne  from  claiming  his  bar- 
gain after  the  suit  was  tried  and  the  title  of  the  seller  established  in 
nis  court?  At  least  his  decision  to  drop  out  block  91  was  capable  of 
being  construed  that  for  the  present  or  until  Edgar  will  give  a  war- 
ranty deed  the  transaction  shall  remain  suspended. 

Judge  Swayne  was  guiltv  of  great  impropriety  when  he  refused  to 
get  another  judge  to  try  the  case.  The  counsel  had  good  reason  to 
hesitate  about  trying  it  before  him.  Why  was  he  so  insistent  on  try- 
ing the  case  ?  He  certainly  had  a  most  excellent  reason  for  declining 
to  try.  In  accordance  with  his  directions  the  agents  had  sent  him  a 
letter,  as  foUows: 

In.  reply  to  yours  of  the  22d  instant  we  herewith  inclose  you  new  mortgage  and  note 
for  you  and  Mn.  Swayne  to  sign,  leaving  amount  blank  in  both  mortg^e  and  note. 
We  inclose  you  receipts  for  the  rent  and  fire  insurance.  You  can  fill  in  amount  of 
mortgage  and  note. 

The  amount  of  cash  payment  was  then  left  optional  with  Judge 
Swayne.  >  It  was  a  most  extraordinary  transaction.  The  agents  were 
selling  the  land  of  their  principal  and  allowing  the  buyer  to  fill  in  the 
blank  in  the  mortgage  left  for  the  sum  to  remain  on  the  property. 

They  were  complaisant  and  Judge  Swayne  W€is  friendly,  evidently 
not  adverse  to  helping  them  settle  the  title  to  block  91,  which  he  did 
later  by  giving  a  oinding  instruction  for  defendants,  thus  justifying 
the  fear  of  plamtiff' s  counsel. 

Judge  Swayne  did  not  state  the  facts  truthfully  when  he  said  he 
abandoned  the  purchase  when  the  agent  wrote  him  that  the  land  was 
in  litigation  in  his  court.  The  agent  wrote  nothing  of  the  kind.  The 
reason  he  directed  them  to  omit  block  91  was  because  Mr.  Edgar 
refused  to  give  anything  but  a  quitclaim  deed. 

Judge  Swavne,  m  his  first  statement,  in  which  he  refused  to  recuse 
himseu,  said  he  had  purchased  the  land  for  a  relative.  He  suppressed 
the  fact  that  the  relative  was  his  wife.  Later  in  the  week  he  stated 
the  relative  was  his  wife,  and  that  she  was  to  pay  for  the  land  with 
money  received  from  her  father's  estate. 

Judge  Swayne  forced  the  trial  contrary  to  the  practice  in  his  court. 
His  practice  was  to  go  through  the  criminal  business  and  then  take 
up  the  civil  list  and  assign  the  cases  for  trial  on  days  convenient  for 
<;ourt  and  counsel. 

The  case  of  Florida  McGuire  was  not  caUed  until  late  Saturday 
afternoon  upon  the  conclusion  of  the  criminal  business.  Judge 
Swayne  said  it  should  be  tried  the  next  Monday.  Counsel  pleaded 
earnestly  that  it  would  be  impossible  to  get  reacly  for  trial  Monday. 
There  were  30  or  40  witnesses;  none  had  been  subpoenaed,  relying 
upon  the  general  practice  of  the  court.  Judge  Swayne  would  not 
consent,  but  ordered  the  trial  to  proceed  on  Monday  unless  legal 
ground  was  laid  for  its  continuance. 

Under  the  circumstances  is  it  very  remarkable  that  the  plaintiff^s 
counsel  hesitated  to  submit  their  case  to  the  determination  of  Judge 
Swayne  ? 
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Thej  a^eed  that  Saturday  night  to  discontinue  the  case  of  Florida 
McGuu*e  m  Judge  Swayne's  court  and  bring  a  suit  against  him  in  the 
State  court  to  try  the  title  to  the  land  on  the  theory  that  he  stood 
in  the  place  of  the  owner,  as  he  had,  as  they  believed,  purchased  the 
land.  The  fact  that  the  land  was  vacant  and  had  never  been  in 
his  possession  was  of  no  consequence,  as  the  bringing  of  the  suit 
would  have  been  an  admission  on  the  part  of  the  maintiff  that  he, 
Judge  Swayne,  was  in  possession  of  the  land.  Ltf  course  Judge 
Swayne  could  have  filed  a  disclaimer,  which  would  have  ended  the 
case  without  the  least  harm  to  anybody. 

Jud^e  Swavne  assumed  as  a  fact,  without  proof  and  against  the 
allegations  of  Davis  and  Belden,  that  the  detei-mination  to  discon- 
tinue the  McGuire  suit  was  not  reached  Saturday  night  igid  that  the 
suit  against  him  was  brought  to  force  him  out  of  the  trial  of  that  case. 

Not  the  least  of  the  bad  conduct  of  which  this  judge  has  been 
guilty  is  in  lus  efforts  to  influence  this  House  by  newspaper  opinions 
and  editorials.  The  mails  have  been  loaded  with  conmiunic^tions 
addressed  to  Members  containing  articles  prepared  in  the  interest  of 
Judge  Swayne  by  some  one  very  familiar  with  the  testimony  and  very 
skillful  in  garbling  and  suppressing  the  damaging  portions.  I  have 
very  little  respect  for  a  trial  by  newspapers.  It  is  a  tribunal  not 
recognized  by  law  and  not  well  calculated  to  arrive  at  the  exact  truth. 
When  a  great  metropolitan  daily  gives  up  two-thirds  of  a  page  two 
days  in  succession  and  many  editorial  lucubrations  to  a  case  pending 
before  the  House  it  may  be  assumed  that  it  is  not  done  for  the  health 
or  amusement  of  the  publishers.  When  copies  of  such  publications 
and  others  of  like  character  are  forced  into  the  correspondence  of 
Members  in  advance  of  a  vote  on  articles  of  impeachment  arainst  a 
judge  it  may  be  assumed  that  the  purpose  of  going  to  sucn  great 
expense  is  to  influence  the  result. 

If  a  common  criminal,  charged  with  stealing  a  ham  to  keep  himself 
from  starvation,  should  endeavor  by  indirect  methods  to  mfluence 
the  grand  jury  having  his  case  in  charge  he  would  go  behind  the  bars. 
In  my  opmion  a  judge  who  does  the  same  thing  ought  not  to  be 
exempt  from  punisnment. 

I  do  not  imagine  that  any  Member  of  this  House  has  been  or  could 
be  swerved  from  the  path  of  duty  by  any  such  means,  but  that  does 
not  mitigate  the  guilt  of  those  who  make  the  attempt.  This  attempt 
is  a  direct  insult  to  the  inteUigence  and  integrity  of  this  House  which 
is  not  out  of  harmony  with  many  of  the  actions  of  Judge  Swa3rne 
since  his  unfortuntate  elevation  to  the  bench. 

As  to  the  venomous  attack  made  upon  the  subcommittee  by  the 
gentleman  from  Ohio,  and  particularly  upon  me,  all  I  have  to  say 
is  I  regret  that  a  man  who  has  so  distinguished  himself  in  the  service 
of  his  country,  on  the  field  of  battle  as  a  soldier  and  in  her  legislative 
halls  as  a  statesman,  should  find  it  necessary  to  turn  the  attention 
of  the  House  from  a  consideration  of  the  grave  charges  against  Judge 
Swayne  to  an  inquiry  whether  a  letter  introduced  in  evidence  to  sup- 
port a  charge  which  was  abandoned  was  sufficiently  proved  to  war- 
rant its  introduction  as  an  instrument  of  evidence.  The  letter  has 
no  more  to  do  with  this  discussion  than  a  leaf  from  a  Sanscrit  Bible. 
But  if  anyone  is  curious  about  it,  I  have  it  here,  with  some  others 
acknowledged  by  Boone  to  be  his.  The  most  causal  inspection,  as 
well  as  all  the  surrounding  circumstances,   demonstrates  that  be 
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wrote  it.  His  purpose  was  to  hold  the  subcommittee  up  to  ridicule 
and  contempt,  for  what  purpose  I  know  not. 

I  regret  tnat  the  distinguished  gentleman  from  Ohio  should  have  so 
far  forgotten  what  is  due  to  the  dignity,  honor,  and  intelligence  of  this 
House  as  to  make  a  partisan  appeal  to  its  Members  to  vote  against 
this  impeachment,  and  to  abuse  the  confidence  of  a  friend  by  pub- 
lishing m  the  Record  a  letter  which  will  disgrace  him  forever. 

He  has  again  demonstrated  the  w^isdom  of  the  words  uttered 
fifteen  centuries  before  the  Savior  was  born — 

Great  men  are  not  always  wise;  neither  do  the  aged  understand  judgment. 

Now,  let  us  see  what  this  case  actually  is  about,  and  where  it  now 
stands. 

The  people  of  the  United  States,  especially  those  in  the  northern 
district  of  Florida,  have  some  rights  m  this  case  which  should  not 
be  overlooked  by  this  House. 

First.  The  charges  made  by  the  people  against  Charles  Swayne 
are  that  he  violated  the  law  in  that  ne  did  not  reside  in  his  district, 
as  the  law  requires,  from  1894  to  1900,  a  period  of  six  years. 

Second.  That  he  falsely  certified  that  nis  necessary  expenses  for 
travel  and  attendance  while  holding  court  outside  of  his  district  were 
SIO  per  diem  when  in  fact  they  were  far  less. 

Third.  That  he  used  the  property  of  a  bankrupt  corporation,  which 
was  in  his  hands,  claiming  that  he  nad  the  right  to  it. 

Fourth.  That  he  imposed  an  unlawful  sentence  of  fine  and  impris- 
onment on  Davis  and  Belden  for  the  purpose  of  punishing  them  for 
a  personal  affront. 

Fifth.  That  he  unlawfully  sentenced  O'Neal  for  a  contempt  of 
court  in  a  case  in  which,  under  the  law,  no  contempt  was  committed. 

Hie  best  defense  that  some  of  the  ablest  and  most  ingenious  lawyers 
in  this  House  could  make  has  been  made. 

To  the  first  charge  of  nonresidence  it  is  that  it  was  not  complained 
of  soon  enough. 

To  the  second  charge,  that  other  judges  committed  the  same  offense. 

To  the  third  charge,  it  was  improper,  but  it  occurred  10  years  ago 
and  was  not  complaiQcd  of  by  the  parties  in  interest  or  the  creditors 
of  the  railroad. 

To  the  fourth,  that  Davis  and  Belden  were  guilty  of  a  gross  con- 
tenipt  and  deserved  punishment. 

To  the  fifth,  that  O'Neal  was  also  guilty  of  a  grave  offense  and 
deserved  punishment. 

No  answer  is  made  to  the  charge  that  the  punishment  of  the  lawyers 
w^as  unusually  severe  and  imposed  to  gratify  revenge. 

I  respectfully  submit  that  none  of  these  excuses  should  shield  Judge 
Swayne  from  a  trial  before  the  Senate. 

That  he  committed  an  impeachable  offense  in  each  case  can  not  be 
denied  truthfully  by  his  defenders;  but  they  seek  to  excuse  his 
defects  for  the  various  reasons  suggested. 

Has  the  House  any  right  to  entertain  excuses  for  a  judge  duly 
charged  by  the  people  when  the  evidence  prima  facie  establishes 
unlawful  acts? 

Is  it  not  the  exclusive  right  of  the  constitutional  triers  to  say 
whether  Judge  Swayne  ought  to  be  acquitted  of  the  misdemeanora 
which  he  has  confessedly  committed  ? 
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The  rights  of  the  people  of  the  United  States  are  entitled  to  be 
considered — not  alone  the  people  of  the  judicial  district  over  which 
Judge  Swayne  presides,  but  the  right  of  all  the  people. 

When  this  House  impeached  Judge  Swayne  at  the  bar  of  the  Senate, 
it  was  in  the  name  of  all  the  people  of  the  United  States.  Hence  all 
the  people  of  the  United  States  are,  in  a  sense,  parties  in  interest. 
They  are,  in  truth,  vitally  interested,  because  the  purity  of  the  iudicial 
branch  of  the  Government  in  every  judicial  district  is  essential  to  the 
preservation  of  property,  Hberty,  and  life. 

Given  the  fact  that  a  judge  nas  violated  the  law,  is  it  not  certain 
that  the  only  tribunal  before  which  he  can  or  ou^t  to  interpose  a 
defense  is  that  which  the  law  fixes  for  his  trial?  Will  you  deny  the 
people  of  the  United  States,  who  have  shown  you  that  Judge  Swavne 
has  been  guUty  of  high  misdemeanors  in  office,  the  right  to  have  nim 
tried  for  tne  offense  ? 

The  people  came  to  their  Representatives;  thev  made  out  a  case 
against  Judge  Swayne;  they  found  that  he  hacf  violated  the  law; 
th^  demand  that  he  be  tried  for  it. 

The  issue  is  very  plain.  We  can  not  avoid  it  by  saying  that  Jud^ 
Swayne  became  unpopular  through  the  election  cases  or  that  he  is 

f persecuted  because  he  is  a  northern  man  and  a  Republican.  If  either 
act  were  true,  it  would  not  justify  him  in  the  least  degree  for  any  of 
the  misdemeanors  charged  against  him.  I  am  a  partisan,  and  all  who 
know  me  will  testify  that  after  the  strictest  sect  of  our  party  have  I 
lived  a  Republican;  but  I  believe  I  serve  my  party  best  when  I  serve 
my  countiy  best.  I  belong  to  a  party  that  claims  a  large  share,  if 
not  a  monopoly,  of  the  intelligence,  the  honesty,  and  the  patriotism 
of  the  country.  In  the  last  dection  the  slogan  was,  from  Maine  to 
Georgia,  "  honesty,  decency,  courage. "  We  stood  for  a  candidate  who 
is  never  tired  of  sounding  the  praises  of  these  old-fashioned  virtues. 
He  stood  and  stands  for  the  highest  ideals  of  American  manhood. 
We  said  on  every  stump  that  he  and  his  party  were  against  embezzle- 
ment and  embezzlers,  against  thieves  and  thievery,  and  against  dis- 
honesty in  every  form  m  high  places  and  in  low  places.  And  the 
people  believed  us,  and  by  a  majority  of  more  than  2,500,000  votes 
approved  the  doctrines  of  our  party  and  the  ideals  of  our  candidate. 
Jsow  we  have  one  chance  to  make  the  claim  good.  The  Representa- 
tives of  that  party,  that  candidate,  and  of  those  principles  are  askeil 
to  shield  a  judge  from  trial  who  has  been  guilty  of  grave  misbehaviors 
that  have  smirched  his  good  name  and  brourfit  ms  great  office  into 
contempt.  They  are  asked  to  overlook  his  onenses  and  grant  him  a 
pardon  because  ne  is  a  Republican;  because  he  is  persecuted  by  men 
who  think  he  has  wrongeci  them;  because  some  of  the  offenses  were 
committed  10  years  ago;  because  other  judges  have  sinned  a^^ainst 
the  law. 

This  Republican  House  can  let  Charles  Swayne  go  free  without  a 
trial,  but  if  we  do  we  should  abandon  the  batUe  cry  "honesty, 
decency,  courage'-;  and  when  we  do  that,  let  us  beware  lest,  as 
Samson  brought  down  the  temple  of  Dagon  upon  the  heads  of  his 
enemies,  we  bring  down  the  temple  of  our  party  upon  the  heads  of 
our  friends. 

Let  us  not  imagine  for  a  moment  that  lawyers'  excuses  for  Jud^ 
Swayne's  misdeeds   will  for  a  moment  deceive  the  plain   people. 
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who  believe  that  the  law  and  the  law's  penalties  were  made  for  the 
hi^  and  the  low  alike. 

Do  not  do  him  and  the  people  of  the  United  States  a  wrong  by 
refusing  him  a  trial  and  a  chance  to  clear  his  good  name.  Send 
him  to  the  Senate,  and,  for  the  honor  and  credit  of  the  judiciary,  I 
will  join  his  friends  in  a  prayer  that  God  may  send  nim  a  safe 
deliverance. 

The  assertion  has  been  freely  made  by  Members  on  the  floor 
that  they  would  never  vote  to  impeach  a  northern  judge  on  the 
complaint  of  southern  Democrats.  I  thought  the  war  was  over. 
We  have  been  boasting  that  the  South  was  again  marching  to 
the  music  of  the  Union.  We  have  pointed  wdth  pride  to  the  fact 
that  the  blue  and  the  gray  pressed  shoulder  to  shoulder  up  San 
Juan  Hill,  following  the  Stars  and  Stripes,  and  that  they  nungled 
their  blood  in  defense  of  the  flag. 

We  have  boasted  that  WTieeler  and  Fitzhugh  Lee,  who  won  dis- 
tinction under  the  stars  and  bars,  have  taken  command  under  the 
Stars  and  Stripes.  Is  it  all  a  sad  mistake  ?  Is  it  true  that  justice 
is  to  be  deniea  the  people  of  the  northern  district  of  Florida  because 
thev  are  Democrats  and  were  Confederates?  Is  it  true  that  the 
battles  fought  with  bullets  are,  after  40  years  have  passed  away, 
always  to  be  followed  by  campaigns  of  hate  ? 

I  stand  here  to  say  that  it  is  a  bitter,  burning  shame  that  an 
attempt  has  been  deliberately  made  to  inject  political  prejudice 
into  this  case  and  to  thereby  influence  votes  against  the  impeacnment 
of  Charles  Swayne. 

I  paraphrase  the  words  of  the  greatest  of  American  statesmen 
and  orators  when  he  said  ''Alen  of  New  England,  conquer  your 
prejudices."     I  say  ,  men  of  the  North,  conquer  your  prejudices. 

1  beseech  you  to  stand  by  the  claim  we  have  made  that  we  are  an 
honest  party,  composed  of  honest  men;  that  we  hate  dishonesty 
wherever  found,  and  that  we  are  willing  to  turn  the  rascals  out. 
[Prolonged  applause  on  the  Democratic  side.] 

ilr.  Speaker,  I  ask  for  a  vote  on  the  first  three  articles. 

Mr.  LiTTLEFiELD.  Mr.  Speaker,  I  move  that  we  do  now  lay  upon 
the  table  the  first  three  articles,  which  relate  to  the  false  certificates. 

The  Speaker.  That  motion  takes  precedence.  The  gentleman 
from  Maine  moves  that  the  first  three  articles  do  lie  upon  the  table. 

Mr.  Goldfogle.  Mr.  Speaker,  I  ask  that  they  be  read. 

The  Speakeb.  Without  objection,  the  first  three  articles  ^ill  be 
read. 

The  Clerk  read  as  follows : 

Artici/E  1.  That  the  said  Charles  Swayne,  at  Waco,  in  the  State  of  Texas,  on  the 
20th  day  of  April,  1897,  being  then  and  there  a  United  States  district  judge  in  and  for 
the  northem  district  of  Florida,  did  then  and  there,  as  said  judge,  make  and  present 
to  R.  M.  Love,  then  and  tiiere  being  the  United  States  marshal  in  and  for  the  northem 
district  of  Texas,  a  false  claim  against  the  Government  of  the  United  States  in  the  sum 
of  $230,  then  and  there  knowing  said  claim  to  be  false,  and  for  the  purpose  of  obtain- 
ing payment  of  said  false  claim,  did  then  and  there  as  said  judge,  make  and^  use  a 
obtain  false  certificate  then  ana  there  knowing  said  certificate  to  be  false,  said  cer- 
tificate being  in  the  words  and  figures  following: 

United  States  op  America,  Northem  District  of  Texas,  ss: 

I,  Charles  Swayne,  district  judge  of  the  United  States  for  the  northem  district 
of  Florida,  do  hereby  certify  that  I  was  directed  to  and  held  court  at  the  city  of 
Waco,  in  the  northem  district  of  Texas,  23  da^-s,  commencing  on  the  20th  day  of 
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April,  1897;  alflo,  that  the  time  engaged  in  holding  said  court,  and  in  going  to  and 
returning  from  the  same,  was  23  days,  and  that  my  reasonable  expeofies  for  travel 

and  attendance  amounted  to  the  sum  of  two  hundred  and  thirty  dollars  and 

cents,  which  sum  is  justly  due  me  for  such  attendance  and  travel. 

Chas.  S WAYNE,  Judge. 

Waco,  May  15, 1897. 

Received  of  R.  M.  Love,  United  States  marshal  for  the  northern  district  of  Texas, 
the  sum  of  230  dollars  and  no  cents,  in  full  payment  of  the  above  account. 
$230. 

Chas.  Swatne. 

when  in  truth  and  in  fact,  as  the  said  Charles  Swayne  then  and  there  well  knew,  there 
was  then  and  there  justly  due  the  said  Swayne  from  the  Government  of  the  United 
States  and  from  said  United  States  marshal  a  far  less  sum,  whereby  he  has  been  guilty 
of  a  high  crime  and  misdemeanor  in  his  said  office. 

Art.  2.  That  the  said  Charles  Swayne,  having  been  duly  appointed^  confirmed,  and 
commissioned  as  judge  of  the  Unitea  States  in  and  for  the  northern  district  of  Florida 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  as  judge, 
as  aforesaid,  the  said  Charles  Swayne  was  entitled  by  law  to  be  paid  his  reasonable 
expenses  for  travel  and  attendance  when  lawfully  directed  to  nold  court  outside 
of  the  northern  district  of  Florida,  not  to  exceed  $10  per  diem,  to  be  paid  upon  his 
certificate  bv  the  United  States  marshal  for  the  district  in  which  the  court  was  held, 
and  was  foroidden  by  law  to  receive  compensation  for  such  services.  Yet  the  said 
Charles  Swayne,  well  knowine  these  provisions,  falsely  certified  that  his  reasonable 
expenses  for  travel  and  attendance  were  $10  per  diem  while  holding  court  at  Tyler, 
Tex.,  24  days,  commencing  December  3,  1900,  and  7  days  going  to  and  returning 
from  said  Tyler.  Tex.,  and  received  therefor  from  the  Treasury  of  the  United  States, 
by  the  hand  ot  John  Grant,  the  United  States  marshal  for  the  eastern  district  of 
Texas,  the  sum  of  $310,  when  the  reasonable  expenses  incurred  and  paid  by  the 
said  Charles  Swayne  for  travel  and  attendance  did  not  amount  to  the  sum  of  $10  per 
diem. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  and 
was  and  is  guilty  of  a  high  crime,  to  wit,  the  crime  of  obtaining  money  from  the  United 
States  by  a  false  pretense,  and  of  a  high  misdemeanor  in  office. 

Art.  3.  That  the  said  Charles  Swayne  having  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  nor&em  district  of  Florida, 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office,  of  judge 
as  aforesaid  was  entitled  by  law  to  be  paid  his  reasonable  expenses  for  travel  and 
attendance  when  lawfully  directed  to  hold  court  outside  of  the  northern  district  of 
Florida,  not  to  exceed  $10  per  diem,  to  be  paid  upon  his  certificate  by  the  United 
States  marshal  of  the  district  in  which  the  court  was  held,  and  was  forbidden  by  law 
to  receive  any  compensation  for  such  services.  Yet  the  said  Charles  Swayne,  well 
knowing  these  provisions,  falsely  certified  that  his  reasonable  expenses  for  travel  in 
going  to  and  coming  from  and  attendance  were  $10  per  diem  while  holding  court  at 
Tyler,  Tex.,  35  days  from  January  12,  1903,  and  6  days  goins  to  and  returning 
from  said  Tyler,  Tex.,  and  received  therefcw  from  the  Treasury  of  the  United  States 
by  the  hand  of  A.  J.  Houston,  the  United  States  marshal  for  the  eastern  district  of 
Texas,  the  sum  of  $410,  when  the  reasonable  expenses  of  the  said  Charles  Swayne 
incurred  and  paid  by  him  during  said  period  were  much  less  than  said  sum. 

Wherefore  the  said  Charles  Swayne^  judge  as  aforesaid,  misbehaved  himself  and 
was  and  is  guilty  of  a  high  crime,  to  wit,  obtaining  money  from  the  United  States  by 
a  false  pietense,  and  of  a  high  mMdemeancr  in  orace. 

Mr.  Palmer.  Mr.  Speaker,  on  this  motion  to  lay  on  the  table  I 
demand  the  yems  and  nays. 

The  reas  and  navs  were  ordered. 

The  question  was  taken;  and  there  were — yeas  159,  nays  166, 
axiswering  '' present  '^  6,  not  voting  54,  as  follows: 

Yeas,  159. — Acheaon,  Adams  (Pa.),  Adams  (Wis.),  Allen,  Ames,  Babcock,  Bar- 
tholdt,  Bates,  Beidler,  Bell  (Cal.),  Bingham,  Birdsall,  Bishop,  Bonynge,  Boutell, 
Bowerstock,  Bradley,  Brandegee,  Brick,  B^o^^^l  (Pa.),  Brown  (Wis.),  Brownlow, 
Buckman,  Burke,  Burleigh,  Butler  (Pa.),  Calderhead,  Campbell,  Cajpron,  Caseel, 
Conner,  Cocjper  (Pa.),  Cout^ins,  Cromer,  Crumpacker,  Currier,  Ciurtis,  Cnshman, 
Dalzell,  Daniele,  Davideon,  Davis  (Minn.),  Dixon,  Dovener,  Draper,  Dresser,  Dun- 
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well,  Evans,  Foes,  Foster  (Vt.),  Fowler,  French,  Fuller,  Gaines  (W.  Va.),  Gardner 
(Mich.),  Gardner  (N.  J.),  Gillet  (N.  Y.),  Gillett  (Cal.),  Gillett  (Mass.),  Goebel,  Graff, 
Greene,  Gro8venor,  Hamilton,  Uaskins,  Hedge,  Henr>'  (C'onn.),  Hepburn,  Hilde- 
brant,  Hill  (Conn.),  Hinshaw,  Hitt,  Hogg,  Howell  (N.  J.),  Howell  (Utah),  Huff,  Hull, 
Humphrey  (Wash.),  Jackson  (Md.),  Jackson  (Ohio),  Jones  (Wash.),  Kennedy, 
Ketcham,  Kmkaid,  Knapp,  Knopf,  Knowland,  Kyle,  Lacey,  Lafean,  Landis  (Chas. 
B.),  Landis  (Frederick),  Lawrence,  Lilley,  Littlefield,  Longworth,  Lorimer,  Loud, 
Loudenslager,  Lovering,  McCall,  McClearv  (Minn.),  McCreary  (Pa.),  McLachlan, 
McMorran,  Mahon,  Mann,  Marsh,  Marshall,  Martin,  Miller,  Minor,  Mondell,  Moon 
(Tenn.),  Morgan,  Mudd,  Murdock,  Needham,  Nevin,  N orris,  Overstreet,  Parker, 
Fatterson  (Pa.),  Payne,  Porter,  Prince,  Reeder,  Rodenberg,  Scott,  Shiras,  Sibley, 
Slemp,  Smith  (III.),  Smith  (Samuel  W.),  Smith  (\Vm.  Alden),  Smith  (N.  Y.),  Smith 
(Pa.),  Snapp,  Soutnard,  Southwick,  Steenerson,  Sterling,  Stevens  (Minn.),  Sulloway, 
Tawney,  Thayer,  Thomas  (Ohio),  Tirrell,  Townsend,  Van  Voorhis,  Volstead,  Vreelan  J, 
Warner,  Wamock,  Watson,  Weems,  Wood,  Young,  The  Speaker. 

Nays,  166. — Adamson,  Aiken,  Baker,  Bankhead,  Bartlett,  Bassett,  Beall  (Tex.), 
Bede,  Benton,  Bowers,  Bowie,  Brantley,  Breazeale,  Brouesard,  Burleson,  Byrd, 
Caldwell,  Candler,  Cassingham,  Clark,  Ckyton,  Cochran  (Mo.),  Cooper  (Wis.),  Cow- 
herd, Croft,  Darragh,  Davey  (La.),  Davis  (Fla.),  Dayton,  De  Armond,  Denny,  Dick- 
erman,  Dinsmore,  Dougherty,  DriscoU,  Field,  Finley,  Fitzgerald,  Flood,  Foster  (111.), 
Gaines  (Tenn),  Garber,  Garner,  Gibson,  Gillespie,  Glass,  Gooch,  Goulden,  Granger^ 
Gregg,  Griggs,  Gudger,  Hamlin,  Hardwick,  Harrison,  Haugen,  Hay.  Hearst,  Heflin, 
Henry  (Tex.),  Hill  (Miss.),  Hitchcock,  HoUiday.  Hopkins,  Houston!^  Howard,  Hughes 
(N.  J.),  Humphries  (Miss.),  Hunt,  James,  Jenkins,  Johnson,  Jones  (Vs.),  Kenoe, 
iCitchin  (Claude),  Kitckin  (Wm.  W.),  Kline,  Kluttz,  Lamar  (Fla.),  Lamar  (Mo.), 
Lamb,  Lester,  Lever,  Lewis,  Lind,  Lindsay,  Little,  Livemash,  Livingston,  Lloyd, 
Lucking,  McAndrews,  McCarthy,  McLain,  McNary,  Macon,  Maddox,  Olmsted, 
Otjen,  Padgett,  Page,  Palmer,  Patterson  (N.  C),  Patterson  (Tenn.),  Pearre,  Perkins, 
Pierce,  Pinckney,  Fou,  Pujo,  Rainey,  Randell  (Tex.),  Ransdell  (La.),  Reid,  Rhea, 
Richardson  (Ala.),  Richardson  (Tenn.),  Rider,  Rixey,  Robb,  Roberts,  Robinson 
(Ark.),  Robinson  (Ind.),  Rucker,  Russell,  Ryan,  Scudder,  Schackleford,  Sheppard, 
Sherley,  Shober,  Sims,  Slayden,  Small,  Smith  (Iowa),  Smith  (Ky.),  Smith  (Tex.), 
Snook,  Spalding,  Sparkman,  Sperry,  Spight,  Stafford,  Stephens  (Tex.),  Sullivan 
(Mass.),  Sulzer,  Swanson,  Talbott,  Taylor,  Thomas  (Iowa),  Tnomas  (N.  C.),  Trimble, 
Vandiver,  Van  Duzer,  Wade,  Wallace,  Wanger,  Webb,  Webber,  Weisse,  Wiley  (Ala.), 
Williams  (Miss.),  Woodyard,  Wynn,  Zenor. 

Answered  "Present,"  6. — Cockran  (N.  Y.),  Goldfogle,  Hughes  (W.  Va.),  Powers 
(Me.),  Wachter,  Wilson  (111.). 

Not  voting,  54. — Alexander,  Badger,  Benny,  Brooks,  Brundidge,  Burgess,  Burkett, 
Burnett,  Burton,  Butler  (Mo.),  Castor,  Connell,  Cooper  (Tex.),  Crowley,  Deemer, 
Douglas,  Dwight,  Emericn,  Esch,  Fitzpatrick,  Flack,  Fordney,  Gardner  ^Maps.), 
Oilbert,  Griffith,  Hemenway,  Hermann,  Hunter,  Keliher,  Legare,  Littauer,  McDer- 
mott,  Maynard,  Meyer  (La.),  Miers  (Ind.),  Moon  (Pa.),  Morrell,  Otis,  Powers  (Mass.), 
Hobertson  (La.),  Ruppert,  Scarborough,  Sherman,  Shull,  Southall,  Stanley,  Sullivan 
(N.  Y.),  Tate,  Underwood,  Wadsworth,  Wiley  (N.  J.),  Williamson,  Wilson  (N.  Y.), 
Wright. 

So  the  motion  to  lay  on  the  table  was  rejected. 
The  Clerk  announced  the  following  pairs : 

For  session:  Mr.  Deemer  with  Mr.  Shull;  Mr.  Sherman  with  Mr.  Ruppert. 

Until  further  notice:  Mr.  Castor  with  Mr.  Emerich;  Mr.  Esch  with  Mr.  Stanley; 
Mr.  Morrell  with  Mr.  Underwood;  Mr.  Connell  with  Mr.  Butler  of  Missouri;  Mr. 
Burkett  with  Mr.  Robertson  of  Louisiana;  Mr.  Dwight  with  Mr.  Keliher. 

For  the  day:  Mr.  Douglas  with  Mr.  McDermott;  Mr.  Wright  with  Mr.  Wilson  of 
New  York;  Mr.  Williamson  with  Mr.  Fitzpatrick;  Mr.  Otis  with  Mr.  Badger;  Mr. 
Hunter  with  Mr.  Scarborough;  Mr.  Herman  with  Mr.  Benny;  Mr.  Gardner  of  Massa- 
cliusetts  with  Mr.  Burnett;  Mr.  Fordney  with  Mr.  Griffith; 'Mr.  Alexander  with  Mr. 
Sullivan  of  New  York;  Mr.  Flack  with  Mr.  Tate. 

For  Swayne  case:  Mr.  Brooks  with  Mr.  Miers  of  Indiana;  Mr.  Hemenway  with  Mr. 
Cooper  of  Texas;  Mr.  Hughes  of  West  Virginia  with  Mr.  Gilbert;  Mr.  Wilson  of  Illinois 
wita  Mr.  Legare;  Mr.  Wachter  with  Mr.  Wadsworth;  Mr.  Moon  of  Pennsylvania  with 
Mx.  Brundidge;  Mr.  Littauer  with  Mr.  Meyer  of  Louisiana;  Mr.  Burton  with  Mr. 
Buigeas;  Mr,  Powers  of  Massachusetts  with  Mr.  Powers  of  Maine. 

On  this  vote:  Mr.  Wilev  of  New  Jersev  with  Mr.  Mavnard. 

Mr.  Powers  of  Maine.  Mr.  Speaker,  before  the  vote  is  announced 
I    desire  to  withdraw  my  vote  and   answer  ^* present/'  because  I 
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understand  that  it  is  claimed  that  I  should  continue  my  pair  with 
the  gentleman  from  Massachusetts  [Xlr.  Powers]  instea^l  of  having 
liim  paired  with  tlie  gentleman  from  New  York  [Mr  Sullivan]. 

The  Speaker.  Call  the  gentleman's  name. 

The  name  of  Mr.  Powers  of  Maine  was  called,  and  he  voted  "pres- 
ent '^ 

The  Speaker.  Call  my  name. 

TJie  name  of  Mr  Cannon  was  called,  and  he  voted  "aye." 

The  result  of  the  vote  was  then  announced  as  above  recorded. 

Mr.  Palmer.  Mr  Speaker,  I  move  the  adoption  of  the  first  three 
articles,  being  those  relating  to  the  fee  business 

Tlic  Speaker.  The  gentleman  from  Pennsylvania  asks  for  a  vote 
on  the  adoption  of  the  first  three  articles 

Mr.  LiTTLEFiELD.  Upon  that  question  I  ask  for  the  yeas  and  nays. 

The  veas  and  nava  were  ordered. 

The  question  was  taken;  and  there  were — yeas  165,  nays  160, 
answered  "present"  3,  not  voting  56,  as  follows: 

Yeas,  165. — Adamaon,  Aiken,  Baker,  Bankhead,  Bartlett,  Baasett,  Beall  (Tex.>, 
Bede,  Benton,  Bowers,  Bowie,  Brantley,  Breazeale,  Brouasard^  Burleeop,  Byrd, 
Caldwell,  Candler,  Cassingham,  (Uark,  Clayton,  Cochiun  (Mo.),  Cooper  (Wis.),  Cow- 
herd, Croft,  Darrag:h,  Davey  (La.),  Davia  (Fla.),  Dayton,  De  Armond,  Denny,  Diek- 
erman,  Dinsmore,  Dougherty,  Driscoll,  Field,  FHnley,  Fitzgerald,  Flood,  Foster  (111.), 
Gaines  (Tenn.),  Garber,  Gamer,  Gibson,  Gillespie,  Glass,  Goldfogle,  Gooch,  Goulden, 
Granger,  Gregg,  Griggs,  Gudger,  Hamlin,  Hard  wick,  Harrison,  Haiwan,  Hay,  Hearst, 
Heflin,  Henry  (Tex.),  Hill  (Miss.),  Hitchcock,  HoUidav,  Hopkins,  Houston,  Howazd, 
Hughes,  (N.  J.),  Humphreys  (Miss.),  Hunt,  James,  Jenkins,  Johnson,  Jones  (Va.), 
Kehoe,  Kitchin  (Claude),  Kitchin  (Wm.  W.),  Kline,  Kluttz,  Lamar  (Fla.),  Lamar 
(Mo.),  Lamb,  Lester,  Lever,  Lewis,  LLnd,  Lindsay,  Little,  Livemaah,  Livingsiua, 
Lloyd,  Lucking,  Mc Andrews,  McCarthy,  McLain,  McNary,  Macon,  Maddox,  Olmsted, 
Otjen,  Padgett,  Page,  Palmer,  Patterson  (N.  C),  Patterson  (Tenn.),  Pearre,  Perkins, 
Pierre,  Piiickney,  Pou,  Pujo,  Rainey,  Randell  (Tex.),  Ransdell  (LaOi  Reid,  Rhea, 
Richardson  (Ala.),  Richardson  (Tenn.),  Rider,  Rixey,  Robb,  Roberta,  Robinson 
(Ark.),  Robinson  (Ind.),  Rucker,  Russell,  Ryan,  Scudder,  Shackleford,  Sheppaid, 
Sherley,  Shober,  Sims,  Slayden,  Small,  Smith  (Iowa),  Smith  (Ky.),  Smith  (Tex-), 
Snook,  Spalding,  Sparkman,  Sperry,  Spight,  Stafford,  Stephens  (Tex.),  Sullivan 
(Mass.),  Sulzer,  Swanson,  Talbott,  Taylor,  Thomas  (Iowa),  Thomas  (N.  C),  Trimble, 
Vandiyer,  Van  Duzer,  Wade,  Wallace,  Wanger,  Webb,  Weiase,  Wiley  (Ala.),  WiUiaas 
(111.),  Williams  (Miss.),  Wvnn,  Zenor. 

Nays,  160. — Acheson,  Adams  (Pa.),  Adams,  (Wis.),  Allen,  Ames,  Babcock,  Bar- 
tholdt.  Bates,  Beidler,  Bell  (Cal.),  Bingham,  Birdsdall,  Bishop^  Bonynge,  BouteU, 
Bowersock,  Bradley,  Brandegee,  Brick,  Brown  (Pa.),  Brown  (Wis.),  Brownlov, 
Buckman,  Burke.  Burleigh,  Butler  (Pa.),  Calderheacl,  Campbell,  Capron,  Cassel, 
Conner,  Cooper  (ra.).  Cousins,  Cromer,  Crura  packer.  Currier,  Curtis,  Ciiahman,  Dal- 
zell,  Daniels,  Davidson,  Dayis  (Minn.),  Dixon,  Doyener,  Draper,  Dreeser,  Dunweil, 
Eyans,  Fobs,  Foster  (Vt.),  Fowler,  French,  Fuller.  Gaines  (W.  Va.),  Gardner  (Mich.^ 
Gardner  (N.  J.),  Gillet  (N.  Y.),  Gillett  (Cal.),  Gillett  (Mass.),  Cioebel,  Graff,  Greece, 
Grosvenor.  Hamilton,  Haskins,  Hedee,  Henry  (Conn.),  Hepburn,  Hildebrant,  H21 
;Conn.),  Hinahaw,  Hitt,  Hogg,  Howell  (N.  J.),  Howell  (Utah),  Huff  Hull,  Humphm 
Wash.),  Jackson  (Md.),  Jackson  (Ohio),  Jones  (Wash.),  Kennedy,  Ketcham,  Kinkaid, 
^  papp,  Knopf,  Knowland,  Kyle,  Lacey^  Lafean,  Landia  (Chas.  B.),  Landis  (Fred- 

Frk),  Lawrence,  Lilley,  Littlefield,  Longworth,  Lorimer,  Loud,  Loudensbg^, 
Loyering,  McCall,  McCleary  (Minn.),  McCreary  (Pa.),  McLachlan,  McMorran,  Mahoa, 
Mann,  Mardi,  Marshall,  Martin,  Miller,  Minor,  Mondell,  Moon  (Tenn.),  Morgan,  Mndd, 
Murdock,  Needham,  Nevin,  Xorris,  Overstreet,  Parker,  Patterson  (Pa.),  Payne, 
Porter,  Prince,  Reeder,  Rodenberg,  Scott,  Shiras,  Sibley,  Slemp,  Smith  (111.),  Smith 
rSamuel  W.),  Smith  (Wm.  Alden),  Smith  (N.  Y.),  Smith  (Pa.),  Snapp,  Soutibaid. 
South  wick,  Steenerson,  Sterling,  Steyens^Minn.),  Sulloway,  Tawney,  Thayer,  Tbomas 
(Ohoi),  Tirrell,  Townsend,  Van  Voorhis,  Volstead,  Vreeland,  Warner,  Wamock, 
Watson,  Webber,  Weems,  Wood,  Woodyard,  Young. 

Answered  "Present,"  3.— Cockran  (N.  Y.),  Hughes,  (W.  Va.).  Wilson  (111.). 

Not  yoting,  56. — Alexander,  Badger,  Benny,  Brooks,  Brundidge,  BuiiseaB,  Burkett» 
Burnett,  Burton,  Butler  fMo,),  Castor,  Connell,  Cooper  (Tex.),  Crowley,  Deemier, 
Douglas,  Dwight,  Emerich,  Esch,  Fitzpatrirk,  Flack,  Fordney,  Gardner  (MaasL), 
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Gilbert,  Griffith,  Hemenway,  Hermann,  Hunter,  Keliher,  Legare,  Littauer,  McDer- 
mott,  Maynard,  Meyer  (La.),  Miers  (Ind.),  Moon  (Pa.),  Morrell,  Otis,  Powers  (Me.), 
Powers  (Xiass.),  RoDertson  (T^.)»  Ruppert,  Scarborough,  Sherman,  Shull,  Southall, 
Stanley,  Sullivan  (N.  Y.),  Tate,  Underwoo<l,  Wachter,  Wadsworth,  Wiley  (N.  J.), 
Williamson,  Wilson  (N.  Y.),  Wright. 

So  the  first  three  articles  were  adopted. 

The  result  of  the  vote  was  then  announced  as  above  recorded. 

Mr.  Palmer.  Mr.  Speaker,  I  move  the  adoption  of  the  fourth  and 
fifth  articles. 

The  Speaker.  The  gentleman  from  Pennsylvania  moves  the  adop- 
tion of  the  fourth  and  fifth  articles. 

Mr.  Olmsted.  Mr.  Speaker,  I  shall  ask  for  a  division  of  those 
articles  unless  the  gentleman  will  accept  an  amendment  that  I  have 
to  each  of  them. 

Mr.  Palmer.  I  decline  to  accept  any  amendment. 

Mr.  Littlefield.  And  upon  tnis  I  call  for  the  yeas  and  nays. 

Mr.  CocKRAN  of  New  York.  May  I  ask  that  tlie  articles  be  read  ? 

The  Speaker.  Without  objection,  the  articles  will  be  read. 

The  Clerk  read  as  follows : 

Art.  4.  That  the  said  Charles  Swayne  having  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  of  judge  as 
aforesaid,  heretofore,  to  wit,  A.  D.  1893,  did  unlawfully  appropriate  to  his  own  use, 
without  making  compensation  to  the  owner,  a  certain  railroad  car  belonging  to  the 
Jacksonville,  Tampa  &  Key  West  Railroad  Co.  for  the  purpose  of  transporting  himself, 
his  family,  and  friends  from  Guyencourt^  in  the  State  of  JDelaware,  to  Jacksonville,  Fla., 
the  said  railroad  company  being  at  the  time  in  the  possession  of  a  receiver  appointed  by 
said  Charles  Swayne,  juage  as  aforesaid,  on  the  petition  of  creditors. 

The  said  car  was  supplied  with  provisions  by  the  said  receiver,  which  were  consumed 
by  said  Swayne  and  his  friends,  and  was  provided  with  a  conductor  or  porter  at  the 
cost  and  expense  of  said  railroad  company,  and  with  transportation  over  connecting 
lines.  The  expenses  of  the  trip  were  paid  by  the  said  receiver  out  of  the  funds  of  the 
said  Jacksonville,  Tampa  &  Key  West  Railroad  Co.,  and  the  said  Charles  Swayne, 
acting  as  judge,  allowed  the  credit  claimed  by  the  said  receiver  for  and  on  account  of 
the  said  expenditure  as  a  part  of  the  necessary  expenses  of  operating  said  road.  The 
said  Charles  Swayne,  judge  as  aforesaid,  used  the  said  property  without  making  com- 
pensation to  the  owner,  and  under  a  claim  of  right,  for  tne  reason  that  the  same  was  in 
the  hands  of  a  receiver  appointed  by  him. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an  abuse 
of  judicial  power  and  of  a  high  misdemeanor  in  office. 

Art.  5.  That  the  said  Charles  Swayne  was  duly  appointed,  commissioned,  and  con- 
firmed as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida,  and 
entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of  his  office  of  judge,  as 
afore.said,  heretofore,  to  wit^  A.  1).  1893,  did  unlawfully  appropriate  to  his  own  use, 
without  making  compensation  to  the  owner,  a  certain  railroad  car  belonging  to  the 
Jacksonville,  Tampa  &  Key  West  Railroad  Co.  for  the  purpose  of  transporting  himself, 
his  family,  and  fnends  from  Jacksonville,  Fla.,  to  California,  said  railroad  company 
being  at  the  time  in  the  possession  of  a  receiver  appointed  by  the  said  Charles  Swayne, 
judge  as  aforesaid,  on  the  petition  of  creditors. 

The  car  was  supplied  with  s(jme  provisions  by  the  said  receiver  which  were  consumed 
by  the  said  Swayne  and  his  frienas,  and  it  was  provided  with  a  porter  at  the  cost  and 
expense  of  the  railroad  company*  and  also  with  transportation  over  connecting  lines. 
The  waees  of  said  porter  ana  the  cost  of  said  proviwons  were  paid  by  the  said  re<'eiver 
out  of  tne  funds  of  the  Jacksonville,  Tampa  &  Key  West  Railroad  Co.,  and  the  said 
Charles  Swayne,  acting  as  judee  as  aforesaid,  allowed  the  credits  claimed  by  the  said 
receiver  for  and  on  accoimt  of  the  said  expenditures  as  a  part  of  the  necessarv  expenses 
of  operating  the  said  railroad.  The  said  Charles  Swayne,  judge  as  aforesaid,  used  the 
said  property  without  making  compensation  to  the  owner  imder  a  claim  of  right,  alleg- 
ing tnat  the  same  was  in  the  hands  of  a  receiver  appointed  by  him  and  he.  tlierefon*, 
had  a  right  to  use  the  same. 

Wherefore  the  said  Charles  Swayne.  judge  as  aforesaid,  was  and  is  guilty  of  an  abuFO 
of  judicial  power  and  of  higli  misdemeanor  in  office. 
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Mr.  Olmsted.  I  offer  the  following  amendment  to  article  4. 

Tlie  Speaker.  The  gentleman  from  Pennsylvania  offers  the  follov- 
inff  amendment  to  article  4,  which  the  Clerk  will  report. 

Mr.  Olmsted.  It  may  save  time  to  say  that  I  want  to  offer  a  sub- 
stantially similar  amendment  to  article  5,  and  if  it  is  agreeable  to  the 
gentleman  in  charge  of  the  bill  the  two  amendments  might  be  con- 
sidered together.    1  do  not  wish  to  take  up  any  unnecesasry  time. 

Mr.  Palmer.  I  have  no  objection  to  considering  the  two  amendments 
together. 

The  Speaker.  The  Clerk  will  report  the  first  amendment. 

The  Clerk  read  as  follows : 

Amend  article  4  by  striking  out  the  words  "unlawfully  appropriate  to  his  own*'  and 
iufiert  in  place  thereof  the  words  **at  the  instance  of  the  receiver."  Alao  strike 
out  the  words  "allowed  the  credit  claimed  by  the  said  receiver  for  and  on 
account  of  the  said  expenditure  as  a  part  of  the  necessary  expenses  of  operating 
said  road. "  Also  strike  out  the  words  ''  to  the  owner  and  under  a  claim  of  right  for  the 
reason"  and  insert  in  place  thereof  the  word  *'  knowing."  Also  insert,  after  the  word 
"him''  and  just  before  the  word  ''wherefore,"  the  following:  *'and  that  the  expenses 
connected  with  the  operation  and  transportation  of  said  car  and  the  cost  of  said  pro-vi- 
sions would  be  either  specifically  or  in  the  general  terms  included  among  the  expendi- 
tures of  the  receiver  which  he.  as  such  judge,  would  bo  called  upon  to  approve  ";  so 
that  the  article  as  amended  will  read  as  follows: 

"Art.  4.  That  the  said  Charles  Swayne  having  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  nortnern  district  of  Florida, 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  of  judge  as 
aforcfttid,  heretofore,  to  wit,  A.  D.  1893,  did  use,  at  the  instance  of  the  receiver,  with- 
out marking  compensation  to  the  owner,  a  certain  railroad  car  belonging  to  the  Jackson- 
ville. Tampa  &  Key  West  Railroad  Co.  for  the  purpose  of  transporting  himself.  hi«« 
family,  and  friends  from  Guyencourt.  in  the  State  of  Delaware,  to  Jacksonville,  Fla.. 
the  said  railroad  company  being  at  the  time  in  the  possession  of  a  receiver  appointed 
by  said  Cluirles  Swayne,  judge  as  aforesaid,  on  the  petition  of  creditors. 

**Thc  said  car  was  supplied  with  provisions  by  the  said  receiver,  which  were  t"on- 
sumed  by  said  Swayne  and  his  friends,  and  was  provided  with  a  conductor  or  porter  at 
tlic  coHt  and  expense  of  said  railroad  company,  and  with  transportation  over  connecting 
lines.  The  expenses  of  the  trip  were  paid  by  the  said  receiver  out  of  the  funds  of  \h^ 
said  Ja<kaonviIle,  Tami)a  &  Key  West  Railroad  Co.  The  said  Charles  Swayne,  judge 
as  aforesaid,  used  the  said  property  without  making  compensation,  knowing  that  the 
same  was  in  the  hands  of  a  receiver  appointed  by  him,  and  tliat  the  expenses  connected 
with  thi*  operation  and  transportation  of  »iid  (*ar  and  the  cost  of  said  provisions  would  be 
either  s])ociiieally  or  in  general  terms  included  among  the  expenditures  of  the  receiver. 
which  lr\  as  sucn  jud^e,  would  be  called  upon  to  approve. 

"Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an 
abuse  of  judicial  power  and  of  a  high  misdemeanor  in  office." 

The  Speaker.  The  ('hair  understands  the  gentleman  from  Penn- 
sylvania [Mr.  Olmsted]  desires  to  offer  an  amendment  to  article  5  also, 
and  to  have  the  two  amendments  voted  upon  together. 

Mr.  Olmsted.  That  is  right. 

Mr.  Palmer.  Are  the  two  amendments  identical  ? 

The  Speaker.  The  ('hair  does  not  know. 

Mr.  Williams  of  Mississippi.  If  they  are  not  identical,  they  cannot 
be  voted  on  together. 

Mr.  Olmsted.  Oh,  yes;  one  amendment  relates  to  article  4  and  the 
other  to  article  5.     Tney  apply  to  two  different  articles. 

Mr.  Littlefield.  The  purpose  of  the  amendment  is  simply  to 
change  tlie  form  of  the  articles  to  carry  out  the  facts  according  to  the 
idea  of  the  gentleman  from  Pennsylvania  tMr.  Olmsted]. 

Mr.  Williams  of  Mississippi.  Can  the  vote  be  taken  on  both 
amendments  at  the  same  time  ? 

The  Speaker.  It  can  be  done  bv  unanimous  consent;  not  other- 
wise. 
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Mr.  CocKBAN  of  New  York.  The  clerk  was  in  the  act  of  reporting 
both  specifications  when  the  gentleman  from  Pennsylvama  [Mr. 
Olmsted]  interposed  his  amendment.  I  do  not  want  to  detain  the 
House  by  the  unnecessary  reading  of  the  second  of  these  two  articles. 
If  the  gentleman  from  Pennsylvania  will  inform  us  that  article  5  is 
practically  the  same  chaise  as  article  4,  except  that  it  refers  to  the 
California  trip,  it  will  then  be  imnecessary  to  read  it. 

Mr.  Olmsted.  Mr.  Speaker,  I  suggest  that  the  amendment  to  the 
other  article  be  read  for  the  infoimation  of  the  House,  and  then  we 
could  ask  imanimous  consent  to  vote  on  the  two  amendments  together 
afterwards.     I  now  ask  that  the  amendment  be  read. 

Mr.  CoGKBAN  of  New  Yo A.  Then  let  the  specification  be  read  also. 

Mr.  Williams  of  Mississippi.  It  should  be  read  as  proposed  to  be 
amended. 

The  Speakeb.  The  cleric  will  report  the  amendment  to  the  next 
article,  and  if  there  be  no  objection  the  clerk  will  report  article  5  as  it 
would  read  if  amended. 

The  Clerk  read  as  follows: 

Amend  article  5  so  that  it  will  read  as  follows: 

"Art.  5.  That  the  said  Charles  Swayne  waH  duly  appointed,  commissioned,  and 
conlinned  a3  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida,  and 
entered  upon  the  duties  of  said  office,  and  while  in  tlie  exercise  of  his  office  of  judge, 
as  aforesaid,  heretofore,  to  wit,  A.  D.  1893,  did  use,  without  making  compensation  to 
the  r)wner,  a  certain  railroad  car  belonging  to  the  Jacksonville,  Tampa  A  Key  West 
Railroad  Co.  for  the  purpose  of  transporting  himself,  his  family,  and  friends  from  Jack- 
sonville, Fla.,  to  California,  said  railroad  company  being  at  the  time  in  the  possession 
of  a  receiver  app<jiuted  by  the  said  Charles  Swayne,  judge  as  aforesaid,  on  the  petition 
cjf  creditors. 

"The  car  was  provided  with  a  porter  at  the  cost  and  expense  of  the  railroad  company, 
and  also  with  transportation  over  connecting  lines.  The  wages  of  said  porter  were 
paid  by  the  said  receiver  out  of  the  funds  of  the  Jacksonville,  Tampa  &  Key  West 
Kailroad  Co.,  and  the  said  Charles  Swayne  knew  that  as  judge  he  would  be  called  upon 
t')  approve  the  accounts  of  said  receiver,  including  the  said  expenditures. 

**v\  hereupon  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an 
abuse  of  judicial  power  and  of  high  misdemeanor  in  office. " 

The  Speakeb.  If  there  be  no  objection,  the  question  will  be  taken 
on  agreeing  to  the  two  amendments. 

Mr.  Olmsted.  Mr.  Speaker,  a  parliamentary  inquiry.  Is  the 
amendment  debatable  at  this  time  ? 

The  Speaker.  No. 

Mr.  Oi-msted.  Then  I  ask  unanimous  consent  for  five  minutes,  to 
cover  both  amendments. 

The  Speakeb.  The  gentleman  asks  unanimous  consent  to  address 
the  house  for  five  minutes  upon  the  two  amendments.  Is  there  objec- 
tion ? 

Mr.  Palmeb.  There  is  no  objection,  if  we  can  have  five  minutes  on 
this  side. 

Mr.  Olmsted.  I  will  couple  with  it  the  request  that  there  be  five 
minutes  also  on  that  side. 

The  Speaker.  And  five  minutes  to  those  opposed  to  the  amend- 
ment.    Is  there  objection  ? 

There  was  no  objection. 

Mr.  Olmsted.  Mr.  Speaker,  I  voted  for  the  first  three  articles,  and 
shall  vote  for  some  or  all  of  the  others,  but  I  do  not  wish  knowinglv 
to  do  an  injustice  to  Judge  Swayne  or  to  appear  to  charge  him  with 
something  which  does  not  appear  to  me  to  oe  at  all  substantiated  by 
the  evidence.     The  change  which  I  propose  is  perhaps  not  veiy  mate- 
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rial,  but  it  may  be.  He  is  chiii^ed  in  article  4  and  again  in  article  5, 
as  they  now  stand,  with  having  appropriated  to  his  own  use.  under 
a  claim  of  ri^ht,  the  car  of  a  certain  railroad  company  and  the  pro- 
visions therem  under  the  claim  that,  being  in  the  hands  of  a  receiver, 
he  had  a  right  to  use  them.  Now,  the  facts  are,  according  to  the  testi- 
mony of  Judge  Swayne  himself  and  of  Mr.  Axtell,  attorney  for  the 
receiver,  that  Judge  Swayne  did  not  appropriate  the  car,  nor  demand 
it,  nor  claim  it  a&  a  right.  It  was  tne  receiver's  own  suggestion. 
The  receiver  tendered  Judge  Swayne  the  car  and  the  provisions  there- 
•  in,  and  Judge  Swayne  accepted  tnem. 

It  was  improper,  in  my  judgment,  for  him  to  use  them,  the  provi- 
sions particularly,  as  they  would  have  to  be  paid  for  by  the  receiver 
out  ol  the  funds  of  the  railroad  company,  and  the  expenditure  the 
judge  knew  would  have  to  be  approved  by  him.  But  he  did  not 
take  the  car  forcibly,  nor  under  a  claim  of  right.  He  did  not  demand 
it;  ho  did  not  claim  it.  He  simply  accepted  the  courtesy  when  it 
was  tendered  him  by  the  receiver. 

He  stands  in  the  position  of  a  celebrated  author  of  whom  the 
critic  said,  speaking  of  the  book  and  the  author:  **IIe  stands  with 
one  foot  in  the  past  century,  and  with  the  other  hails  the  dawn  of 
modern  thought."  [Ijaughter.]  Judge  Swayne  stands  with  one  foot 
back  in  that  car  in  1893,  in  the  last  decade  of  the  past  century;  but 
the  thought  that  he  had  a  right  to  it,  because  it  was  in  the  hands  of 
a  receiver  appointed  by  the  court,  was  not  in  anj^body*s  mind  then. 
It  is  purely  modern.  It  didn't  3ven  originate  with  Judge  Swayne, 
but  sprung  from  a  leading  question  proposed  by  the  chairman  of  the 
subcommittee,  in  which  he  said:  *'You  see  that  it  was  the  privilege 
of  the  court  to  use  that  car  because  the  railroad  was  in  the  hands  of 
a  receiver?"  And  Judge  Swayne  said,  '* Yes;  that  is  the  reason  whv 
it  was  used'' ;  and  then  he  said  that  he  had  10  railroads  in  his  hands 
in  six  years.  He  was  asked:  ''You  fancied  you  had  a  right  to  use 
the  property  of  any  railroad  in  the  hands  of  the  court  whenever  you 

1)leased  without  rendering  any  compensation?"     And  then  the  judge 
ledgod  and  said:  ''I  would  not  say  that." 

So  the  first  thought  of  having  a  right  to  use  it  because  it  was  in  the 
hands  of  a  receiver  occurred  when  the  leading  question  was  asked 
him,  and  he  foolishly  gave  that  silly  excuse  for  acting  improperly, 
and  then,  upon  reflection,  took  it  back.  But  I  am  not  willing  to  sav 
by  my  vote  that  he  demanded  and  appropriated  this  car  and  provi- 
sions "to  his  own  use  under  a  claim  of  right  when,  as  a  matter  oi  fact, 
w^hat  he  did  was  to  improperly  accept  the  courtesy  of  the  receiver. 

My  amendments  simply  make  these  articles  conform  to  the  facts 
as  disclosed  by  the  record.  I  do  not  suppose  anybody  will  go  so  far 
as  to  say  that  for  a  judge  to  ride  in  a  pnvate  car  is  a  nigh  crime  and 
misdemeanor  which  ougnt  to  make  him  the  subject  of  impeachment. 
Ordinarily  it  is  a  question  of  taste  and  propriety  to  be  determined  by 
the  judge  himself  according  to  the  circumstances  of  the  particular 
case.  Here  it  was  plainly  improper.  This  car  was  provisioned  for 
a  trij)  of  several  days  at  the  expense  of  the  receiver.  The  judge 
knew,  of  course,  that  the  expenditures  made  on  behalf  of  himself  and 
his  family  would,  directly  or  indirectly,  go  into  the  receiver's  ac- 
counts, which  he,  as  judge,  would  be  called  upon  to  approve,  and 
would  thus  come  out  of  and  diminish  to  that  extent  the  estate  of  the 
bankrupt  corporation.     This  no  one  will  attempt  to  justify;  but  we 


IMPEACHMENT  OF  JUDGE  CHABLES  S WAYNE.  639 

ought  not,  in  adopting  articles  of  impeachment,  include  things  which 
have  not  occurred.  He  never  did  appropriate  the  car  and  the  pro- 
visions under  a  claim  of  right,  as  charged  in  articles  4  and  5,  but  he 
did  improperly  use  them.  They  were  freely  tendered  him  by  the 
receiver. 

Mr.  Palmer.  Mr.  Speaker,  I  do  not  agree  to  these  amendments. 
The  committee  prepared  these  articles  and  gave  a  great  deal  of  thought 
and  attention  to  tnem,  and  they  prepared  them  so  that  they  would 
be  supported  by  the  evidence.  There  was  no  difference  of  opinion 
among  the  committee  as  to  the  form.  This  is  an  indictment,  and  if 
the  gentleman  from  Pennsylvania  thinks  he  knows  more  than  the 
committee,  if  he  thinks  he  knows  more  about  the  evidence  and  the 
argument,  he  has  the  right  to  have  his  amendments  voted  upon. 
We  were  of  the  opinion  ftxat  the  evidence  supported  the  articles  as 
they  are  drawn,  and  these  amendments  simply  take  the  entrails  out 
of  the  articles. 

Mr.  CocKRAN  of  New  York.  May  I  ask  the  gentleman  a  question  ? 

Mr.  Palmer.  Certainlv. 

Mr.  CocKBAN  of  New  York.  Is  not  the  custody  of  the  receiver  the 
custody  of  the  court,  and  can  there  be  any  distinction  between  taking 
property  from  the  receiver  and  converting  it  to  his  own  use  ?  Is  not 
the  custody  of  the  receiver  his  own  custody  ? 

Mr.  Palmer.  Certainly. 

Mr.  CocKRAN  of  New  York.  Then  what  is  the  point  in  making  that 
distinction  ? 

Mr.  Palmer.  Judge  Swayne  claims  the  right  now,  and  he  said  he 
claimed  it  then,  to  take  the  car  and  use  it  because  it  was  in  the  hands 
of  the  court.  Now,  this  question  was  based  on  the  written  statement 
of  Judge  Swayne,  which  occupies  13  pages,  in  which  he  claimed  that 
right;  and  in  order  to  make  it  certain,  1  asked  the  questions  for  the 
very  purpose  of  developing  the  idea  whether  he  claimed  it  as  a  right 
or  not.     He  claimed  it  then  and  he  claims  it  now. 

Mr  Olmsted.  He  did  not  claim  it  in  the  13  pages  nor  anywhere 
else,  save  in  answer  to  one  of  your  questions,  when  he  appeared  to; 
but  in  the  very  next  answer  he  denied  the  position  which  your  ques- 
tion had  made  him  assume. 

The  Speaker.  The  question  is  on  agreeing  to  the  amendments 
offered  by  the  gentleman  from  Pennsylvania. 

The  question  was  taken,  and  the  amendments  were  rejected. 

The  Speaker.  The  question  is  on  agreeing  to  articles  4  and  5. 

The  question  was  taken;  and  there  were — yeas,  162;  nays,  138; 
answered  ** present,'*  6;  not  voting,  78,  as  follows: 

Yeas,  162.— Adamson,  Aiken,  Baker,  Bartlett,  Bassett,  Beall  (Tex.),  Bede,  Bell 
(Cal.).  Benton,  Bishop,  Bowers,  Brantley,  Breazeaie,  Broussard,  Burleson.  Byrd, 
Caldwell,  Candler,  Cassingham,  Clark,  Clayton,  Cochran  (Mo.),  Cockran  (N.  Y.), 
Cooper  (Wis.),  Cowherd,  Croft,  Davey  (La.),  Davis  (Fla.),  Dayton,  De  Armond, 
Denny,  Dickennan,  Dinsmore,  Dougherty,  DriscoU,  Field,  Finley,  Fitzgerald,  Fitz- 
patrick,  Flood,  Foster  (111.),  Raines  (Tenn.),  Gamer,  Gibson,  Gillespie^  Glass,  Gold- 
fogle,  Gooch,  Goulden,  Granger,  Gregg,  Griggs,  Gudger,  Hamlin,  Hardwick,  Harrison, 
Hay,  Hearst,  Heflin,  Henry  (Tex.),  Hill  (Miss.),  Hitchcock,  Hopkins,  Houston, 
Howard,  Hughes  (N.  J.),  Humphreys  (Miss.),  Hunt,  James,  Jenkins,  Johnson,  Jones 
<Va.),  Jones  (Wash.),  Kinkaid,  Kitchin  (Claude),  Kitchin  (Wm.  W.),  Kline,  Kluttz, 
Lamar  (Fla.),  Lamar  (Mo.),  Lamb,  Lester,  Lever,  Lewis,  Lindsay,  Little,  Livemash. 
Livingston,  Lloyd.  Lucking,  McAndrews,  McLain,  !McNar\',  Macon,  Maddox,  Mann, 
Maynard,  Moon  (Tenn.),  Murdock,  Otjen,  Padgett,  Page,  t*almer,  Patterson  (N.  C), 
Patterson  (Tenn.),  Perkins,  Pierce.  Pincknev,  Pou,  Pujo,  Randell  (Tex.),  Ransdel' 
<La.),  Rhea,  Richardson  (Ala.'),  Richardson  (tenn.'),  Rixey,  Robb,  Roberts,  Robinsf  n 
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(Ark.),  Robinaon  (Ind.),  Rucker,  Russell,  Ryan,  Scudder,  Sfaackleford,  SbemMzdt 
Sherley,  Shober,  Sims,  Slayden/Sm&ll,  Smith  (Iowa),  Smith  (Ky.),  South  (Tex.), 
Snook,  Sparkman,  Sperry,  Spight,  Stafford,  Steenerson,  Stephens  (Tex.),  SuIIivaD 
(Mass.),  Sulzer,  Swanson,  Talbott,  Taylor,  Thayer,  Thomas  (N.  C),  Tirrell,  TrimWe, 
Vandiver,  Van  Duzer.  Wade,  Wallace,  Wanger,  Webb,  Wetase,  Wiley  (Ala.),  Wilhams 
(111.),  Williams  (Miss.),  Wynn,  and  Zenor. 

Nays,  138. — Acheson,  Adams  (Wis.),  Allen,  Ames,  Babcock,  Bartholdt,  Bates, 
Beidler,  Bingham,  Binlsall,  Bonynge,  Boutell,  Bowersock,  Bradley,  Bmodegee, 
Brick,  Brown  (Pa.),  Brown  (Wis.),  Brownlow,  &uckman,  Biurke.  Burleigh,  Butler 
(Pa.).  Calderhead,  t'ampbell,  Capron,  Cassel,  Conner,  Cooper  (Pa.),  Cousins,  Cromer, 
Cnimpacker,  Currier.  Ciirtis,  Cushman,  Dalzell,  Daniels,  t>avis  (Minn.).  Dixon, 
IHuper,  Dresser,  Dunwell,  Evans,  Foss,  Foster  (Vt.),  Fowkr,  Fuller,  Gaine»(W.  Va,), 
Gardner  (Mich.),  Gardner,  (N.  J.),  Gillet  (N.  Y.),  Gillett  (Cal.),  Gillett  (Maas,). 
Goebel,  Graff,  Greene,  Grosvenor,  Hamilton,  Haskins,  Hedge,  Henrv  (Conn.),  Hep- 
bum.  Hildebrant,  Hill  (Conn.),  Hinshaw,  Hoge,  HoUiday,  Howelf  lN.  J.).  Huff, 
Humphrey  (Wash.),  Jackson  (Md.),  Jackson  (Ohio),  Kennedy,  Ketefaam,  Knsf^, 
Knopf,  Knowland,  Kyle.  Lacey,  Lafean,  Landis  (Chas.  B.),  Lasdis  (Frederick), 
Lawrence,  Littlefield,  tongworth.  Lorimer,  Loudenslager,  Lovering,  McCall,  McClearf 
(Minn.),  McCrearj'  (Pa.),  McLachlan,  McMorran,  Mahon,  Marsh,  Marshall,  Martin, 
Miller,  Minor,  Mudd,  Xeedham,  Nevin,  Norris,  Overstreet,  Parker,  Patterson  (Fa.). 
Pavne,  Porter,  Reeder.  Rodenberg,  Scott.  Shiras,  Siblev,  Slemp,  Smith  (HI.),  Smith 
(Samuel  W.),  Smith  (Wm.  Alden),  Smith  (N.  Y.),  Smith  (Pa.),  Snapp,  Southard, 
Soiithwick,  Sterling,  Stevens  (Minn.),  Sidloway,  Tawney,  Thomas  (Iowa),  Thomas 
(Ohio),  Van  Voorhis,  Volstead,  Warner,  Wamock,  Watson,  Webber,  Weems,  Wood, 
Woodj'ard,  and  Young. 

Answered  "present,"  6 — Adams,  Pa.,  Darragh,  Dovener,  Hughes,  W.  Va.,  Kehce, 
Olmsted. 

Not  voting,  78 — Alexander,  Badger,  Bankhead,  Benny,  Bowie,  Brooks,  Brundidge, 
Burgess,  Burkett,  Burnett,  Burton,  Butler,  Mo.,  Castor,  Connell,  Cooper,  Tex., 
Crowley,  Davidson,  Deemer,  Douglas,  Dwight,  Emerich,  Esch,  Flack,  Fordney, 
French,  Garber,  Gardner,  Mass.,  Gilbert,  GriflSth,  Haugen,  Hemenway,  HermaoD, 
Hitt,  Howell,  Utah,  Hull,  Hunter,  Keliher,  Leeare,  lifiey,  lind,  Littauer,  Load, 
McCarthy,  McDennott,  Meyer,  La.,  Miers,  Ind.,  Mondell,  Moon,  Pa.,  Morgan,  Mofrell, 
Otis,  Pearre,  Powers,  Me.,  Powers,  Mass.,  Prince,  Rainey,  Reid,  Rider,  Robertson, 
La.,  Ruppert,  Scarborough,  Sherman,  ShuU,  Southall,  Spalding,  Stanley.  Sullivan, 
N.  Y.,  Tate,  Townseiid,  Underwood,  Vreeland,  Wachter,  Wadsworth,  Wiley,  N.  J., 
Williamson,  Wilson,  111.,  Wilson,  N.  Y'.,  Wright. 

The  result  of  the  vote  was  announced  as  above  recorded. 

So  the  articles  were  agreed  to 

Tlie  Clerk  announced  the  following  additional  pairs: 

For  the  day:  Mr.  Dovener  with  Mr.  Bankhead;  Mr.  Hitt  with  Mr.  Kehoe:  Mr.  LflleT 
with  Mr.  Bowie;  Mr.  Hull  with  Mr.  Lind:  Mr.  Wiley  of  New  Jersey  with  Mr.  Sonthall: 
3kfr.  Prince  with  Mr.  Garber:  Mr.  Williamson  with  ifr.  Crowley. 

For  the  vote:  Mr.  Mondell  with  Mr.  Rainey;  Mr.  Darragh  with  Mr.  Townsend;  Mr. 
Loud  with  Mr.  Rider. 

Mr.  Palmer.  Mr.  Speaker,  I  ask  for  a  separate  vote  on  articles  6 
and  7.     Those  are  the  residence  articles. 

The  Speaker  The  gentleman  from  Pennsylvania  asks  for  a  sepa- 
rate vote  on  articles  6  and  7 

Mr  Littlefield.  On  that,  Mr.  Speaker,  I  call  for  the  yeas  and 
nays 

The  veas  and  nays  were  ordered. 

Mr.  TPalmer.  Let  the  Clerk  read  the  articles,  so  the  House  may 
understand  them. 

Mr   Wiley  of  Alabama   Mr.  Speaker,  I  ask  for  a  reading  of  the 

articles 

The  Speaker    The  gentleman  from  Alabama  asks  for  a  reading  of 
the  ai-ticles      Witliout  objection,  they  will  be  reported      [After  a 
pause.]     The  Chair  heai-s  no  objection 
.  Tlie  Clerk  read  as  follows: 

Art.  6.  That  the  said  Charles  Swayne,  having  been  duly  appointed  and  confirmed, 
was  commissioned  district  judge  of  the  United  States  in  and  for  the  northern  district 
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of  Florida  on  the  let  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and 
thereafter,  to  wit,  on  the  22d  day  of  April,  A.  D.  1890,  took  tne  oath  of  office  and 
assumed  the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of 
St.  Augustine,  iu  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern 
district.  That  subsequently,  by  an  act  of  Confjress  approved  the  23d  of  July,  A.  D. 
1894,  the  boundaries  of  the  said  northern  district  of  Florida  were  changed,  and  the 
city  of  St.  Augustine  and  contiguous  territory  were  transferred  to  the  southern  dii^- 
trict  of  Florida;  whereupon  it  became  and  was  the  duty  of  the  said  Charles  Swayne 
to  change  his  residence  and  reside  in  the  northern  district  of  Florida  and  to  comply 
with  the  five  hundred  and  fifty-first  section  of  the  Revised  Statutes  of  the  United 
States,  which  provides  that — 

"A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
lor  offending  against  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor.'* 

Nevertheless  the  said  Charles  Swayne,  judge  as  aforesaid,  did  not  acquire  a  residence 
and  did  not,  within  the  intent  and  meaning  of  said  act,  reside  in  nis  said  district, 
to  wit,  the  northern  district  of  Florida,  from  the  23d  day  of  July,  A.  D.  1894,  to  th0 
Ist  day  of  October,  A.  D.  1900,  a  period  of  about  six  years. 

WTierefore  tha  said  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

Art.  7.  That  the  said  Charles  Swayne,  having  been  duly  appointed  and  confirmed, 
wa3  commissioned  district  judge  of  the  United  States  in  and  for  the  northern  district 
of  Florida  on  the  1st  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and 
thereafter,  to  wit,  on  the  22d  day  of  April,  A.  D.  1890,  took  tne  oath  of  office  and 
assumed  the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of 
St.  Augustine,  in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern 
dbtrict.  That  subsequently,  by  an  act  of  Congress  of  the  United  States  approved 
the  23d  day  of  July,  A.  D.  1894,  the  boundaries  (h  the  said  northern  district  of  Florida 
were  changed,  and  the  city  of  St.  Augustine,  with  the  contiguous  territory,  wae 
transferred  to  the  southern  district  of  Florida,  whereupon  it  became  and  waa  the 
duty  of  the  said  Charles  Swayne  to  change  his  residence  and  reside  in  the  northern 
district  of  Florida,  as  defined  by  said  act  of  Congress,  and  to  comply  with  section  551 
of  the  Revised  Statutes  of  the  United  States,  which  provides  that — 

"A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
for  offending  against  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor.*' 

Nevertheless,  the  said  Chsrles  Swayne,  judge  as  aforesaid,  totally  disr^arding  his 
duty  as  aforesaid,  did  not  acquire  a  residence,  and  within  the  intent  and  meaning 
of  said  act  did  not  reside  in  his  said  district,  to  wit,  the  northern  district  of  Florida, 
from  the  23d  day  of  July,  A.  D.  1894,  to  the  Ist  day  of  January,  A.  D.  1903,  a  period 
of  about  nine  years. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

The  question  was  taken;  and  there  were — yeas,  159,  nays  136, 
answered  ^* present''  6,  not  voting  83,  as  follows: 

Yeas,  159. — Adarason,  Aiken,  Baker,  Bartlett,  Bassett,  Beall  (Tex.),  Bede,  Bell 
(Cal.),  Benton,  Bishop,  Bowers,  Brantley,  Breazeale,  Broussard,  Burleson,  Byrd, 
Caldwell,  Candler,  Cassingham,  Clark,  (Clayton,  Cochran  (Mo.).  Cockran  (N.  Y.), 
Cowherd,  Croft,  Darragh,  Davis  (Fla.),  Dayton,  l)e  Arraond,  Denny,  Dickerman, 
Dinsmore,  Dougherty,  Driscoll,  Field,  Fiiiley,  Fitzgerald,  Fitzpatrick,  Flood,  Fos- 
ter (111.),  Gaines  fTenn.),  Garner,  Gibson,  Gillespie,  Glass,  Goldfogle,  Gooch,  Goulden, 
Granger,  Gregg,  Griggs,  Gudger,  Hamlin,  Hard  wick,  Harrison,  Hay,  Hearst,  Heflin, 
Henry  (Tex.),  Hill  (Miss.),  Hitchcock,  Hopkins,  Houston,  Howard,  Hughes  (N.  J.^ 
HuniphrevR  (Miss.),  Hunt,  James,  Jenkins,  Johnson,  Jones  (Va.),  Jones  (Wash.L 
Kitchin  (Claude),  Kitchin  (Wm.  W.),  Kline,  Kluttz,  Lamar  (Fla.),  Lamar  (Mo.), 
Lamb,  Lester,  Lever,  Lewis,  Lindsay,  Little,  Livernash,  Livingston,  Lloyd,  Luck- 
ing, Mc Andrews,  McCreary  (Pa.),  McLain,  McNary,  Macon,  Maddox,  Mann.  May- 
nard.  Moon  (Tenn.),  Olmsted,  Otjen,  Padgett,  Page,  Palmer,  Patterson  (N.  C),  Pat- 
terson (Tenn.),  Perkins,  Pierce,  Pinckney,  Pou,  Pujo,  Rainey,  Randell  (Tex.), 
Kaosdell  (La.),  Reid,  Rhea,  Richardson  (Ala.),  Rixey,  Robb,  Roberts,  Robinson 
(Ark.),  Robinson  (Ind.),  Rucker,  Russell,  Ryan,  Scudder,  Shackleford,  Sheppard, 
Sherley,  Shober,  Sims,  Slayden,  Small,  Smith  (Iowa),  Smith  (Ky.),  Smith  (Tex.), 
Snook,  Sparkman,  Sperry,  Spight,  Steenerson,  Stephens  (Tex.),  Sullivan  (Mass.), 
Sulzer,  Swanson,  Taylor,  Thayer.  Thomas  (N.  C),  Tirrell,  Trimble,  Vandiver,  Van 
Duzer,  Wade,  Wallace,  Wanger,  Webb,  Weisse,  Wiley  (Ala.),  Williams  (111.),  Wil- 
liams (Miss.),  Wynn. 
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Nays,  136. — Acheson,  Adams  (Wifl.)?  Allen,  Bartholdt,  Bales,  Beidler,  Bingbam 
Birdsall,  Bonynge,  Boiitell,  Bowereock,  Bradley,  Brandegee,  Brick,  Brown  (Wis.), 
Brownlow,  Buckman,  Burke,  Burleigh,  Butler  (Pa.),  Calderhead,  Campbell,  Gapron, 
Cassel,  Conner,  Cooper  (Pa.),  Cousins,  Cromer,  Crumpacker,  Currier,  Curtis,  Cu5h- 
man,  Dalzell,  Daniels,  Davidson,  Davis  (Minn.),  Dixon,  Draper,  Dresser,  Dun  well, 
Evans,  Fo9.«»,  Po.^ter  (Vt.),  Fowler,  Fuller,  Gaines  (W.  Va.),  Gardner  (Mich.),  Gardner 
(N.  J.),  Gillet  (N.  Y.),  Gillett  (Cal.),  Gille^t  (Mass.),  Goebel,  Graff,  Greene,  Grosvenor, 
Hamilton,  Haskins,  Hedge,  Henry  (Conn.),  Hepburn,  Hildebrant,  Hill  (Conn.\ 
Hinshaw,  Hogg,  Holliday,  Howell  (N.  J.).  Howell  (Utah),  Huff,  Jackson  (Md.),  Jack- 
son (Ohio),  Kennedy,  Ketcham,  Kinkaid,  Knapp,  Knopf,  Knowland,  Kyle,  I.arey, 
Lafeau,  Landis  (Frederick),  Lawrence,  Littleneld,  Ix^ngworth,  Lorimer,  Louden- 
slager.  Levering,  McCall,  McCarthv,  McCleary  (Minn.),  McLachlan,  McMorran, 
Mahon,  Marsh,  Marshall,  Martin,  Miller,  Minor,  Mondell,  Morgan,  Mudd,  Murdock, 
Needham  Nevin,  Norris,  Overstreet.  Parker,  Patterson  (Pa.),  Pavne,  Porter,  Reeder, 
Shiras,  Sibley,  Smith  (Samuel  W.jL  Smith  (Wm.  Alden),  Smith  (N.  Y.),  Smith  (Pa.). 
Snapp,  Southard,  Southwick,  Stanord,  Stevens  (Minn.),  Sulloway,  Tawney,  Thomas 
(Iowa),  Thomas  (Ohio),  Van  Voorhis,  Volstead,  Vreeland,  Warner,  Wamock,  Watson, 
Webber,  Weems,  Wood,  Woodyard,  Young. 

Answered  "present,*'  6. — Babcock,  Davey  (La.),  Dovener,  Haugen.  Kehoe,  Zenor. 

Not  voting,  83. — Adams  (Pa.),  Alexander,  Ames,  Badger,  Bankhead,  Benny, 
Bowie,  Brooks,  Brown  (Pa.),  Brundidge,  Buigess,  Burkett,  Burnett,  Burton,  ButWr 
(Mo.),  Cast-or,  Connell,  Cooper  (Tex.),  Cooper  (Wis.),  Crowley,  Deemer,  Douglas, 
Dwight,  Emerich,  Esch,  Flack,  Fordney,  French,  Garber,  Gardner  (Mass.),  Gilbeat, 
Griffith,  Hemenway,  Hermann,  Hitt,  Hughes  (W.  Va.),  Hull,  Humphrey  (Wash.), 
Hunter,  Keliher,  Landis  (Chas.  B.),  Legare,  Lilley,  Lind,  Littauer,  Loud,  McDer- 
mott,  Meyer  (LaJ,  Miers  (Ind.).  Moon  (Pa.),  Morrell,  Otis,  Pearre,  Powers  (Me.), 
Powers  (Mass.),  Prince,  Richardson  (Tenn.),  Rider,  Robertson  (La.),  Rodenbere] 
Rupport,  Scarborough,  Scott,  Sherman,  ShuH,  Slemp,  Smith  (HI.),  Southall,  Spaldl 
ing,  Stanley,  Sterling,  Sullivan  (N.  Y.),  Talbott,  Tate,  Townsend,  Underwood 
Wachter,  Wadsworth,  Wiley  (N.  J),  Williamson,  Wilson  (111),  Wilson  (N.  Y.),  Wright'. 

So  articles  6  and  7  were  adopted. 

The  Clerk  announced  the  following  additional  pairs : 

For  the  balance  of  the  day:  l^fr.  Babcock  with  Mr.  Richardson  of  Tennessee;  Mr. 
Cooper  of  Wisconsin  with  Mr.  Brown  of  Pennsylvania;  Mr.  Haugen  with  Mr.  Hum- 
phrey of  Washington;  Mr.  Charles  B.  Landis  with  Mr.  S/enor;  Mr.  Kodenberg  with  Mr. 
I)avey  of  Louisiana;  Mr.  Spalding  with  Mr.  Sterling;  Mr.  Townsend  with  Mr.  Talbott. 

The  result  of  the  vote  was  announced  as  above  recorded. 

On  motion  of  Mr.  Palmer,  a  motion  to  reconsider  the  last  vote  was 
laid  on  the  table. 

On  motion  of  Mr.  Palmer,  a  motion  to  reconsider  the  votes  by 
which  articles  1 ,  2,  3,  4,  and  5  were  agreed  to  was  laid  on  the  table. 

Mr.  Palmer.  I  ask  tliat  a  vote  be  taken  on  articles  8,  9,  10,  and  11. 
Those  are  the  articles  covering  the  contempt  cases  of  Davis  and 
Belden. 

Articles  8,  9,  10,  and  11  were  agreed  to. 

On  motion  of  Mr.  Palmer,  a  motion  to  reconsider  the  last  vote  was 
laid  on  the  table. 

Mr.  Palmer.  I  move  that  the  House  do  now  adopt  article  12. 
That  is  the  O'Neal  contempt  article. 

The  motion  was  aCTeed  to. 

On  motion  of  Mr.  ralmer,  a  motion  to  reconsider  the  last  vote  was 
laid  on  the  table. 

Mr.  Palmer.  Mr.  Speaker,  I  offer  the  resolution  which  I  send  to 
the  Clerk's  desk. 

The  Speaker  pro  tempore  (Mr.  Dalzell).  The  gentJeman  from 
Pennsylvania  offers  a  resolution,  which  will  be  reported  by  the  Clerk. 

The  Clerk  read  as  follows: 

[H.  Res.  460.J 

Resolved,  That  seven  managers  he  appointed  hy  the  Speaker  of  this  Hou^e  to  conduct 
the  impeachment  against  Charles  Swayne,  judge  of  the  district  court  of  the  United 
States  in  and  for  the  northern  district  of  Florida. 
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The  resolution  was  agreed  to. 

On  motion  of  Mr.  Pauner^  a  motion  to  reconsider  the  last  vote  was 
laid  on  the  table. 

Mr.  Palmer.  Mr.  Speaker,  I  offer  a  resolution,  which  I  send  to  the 
Clerk's  desk. 

The  Speaker  pro  tempore.  The  gentleman  from  Pennsylvania 
offers  a  resolution,  which  will  be  reported  by  the  Gerk. 

The  Clerk  read  as  follows: 

[H.  Res.  451.] 

Resolvedy  That  the  articles  aereed  to  by  this  House  to  be  exhibited  in  the  name  of 
themselves  and  of  all  the  people  of  the  United  States  against  Ghajrles  Swayne,  jud^ 
of  the  district  court  of  the  United  States  in  and  for  the  nortliem  district  of  Florida,  in 
maintenance  of  their  impeachment  against  him  of  high  crimes  and  misdemeanors  in 
office  be  carried  to  the  Senate  by  the  managers  appointed  to  conduct  said  impeachment. 

The  resolution  was  agreed  to. 

On  motion  of  Mr.  Palmer,  a  motion  to  reconsider  the  last  vote  was 
laid  on  the  table. 


House  op  REPBESEXTATiyEs,  January  21,  1905. 

[CoDgressiooal  Record,  volaxne  39,  part  2,  page  1202.] 
MANAGERS  OF  THE  IMPEACHMENT  OF  JUDGE  CHABLES  S WAYNE. 

The  Speaker.  The  Chair  announces  the  following  managers  in  the 
impeachment  case,  pursuant  to  a  resolution  of  the  House, 
xhe  Clerk  read  as  follows : 

Mr.  Pakner,  Mr.  Powers  of  MaesachiiBetts,  Mr.  OlmBted,  Mr.  Perkine,  Mr.  Clayton, 
Mr.  De  Armond,  and  Mr.  Smith  of  Kentucky. 

Mr.  Palmer.  I  offer  the  resolution  that  I  send  to  the  Clerk's  desk, 
Mr.  Speaker. 

The  Clerk  read  as  follows: 

[H.  Res.  464.[ 

Resolved,  That  a  message  be  sent  to  the  Senate  to  inform  them  that  this  House  has 
appointed  Mr.  Palmer,  Mr.  Powers,  of  Massachusetts,  Mr.  Ohnsted,  Mr.  Perkins,  Mr. 
Clayton,  Mr.  De  Armond,  and  Mr.  Smith  of  Kentucky  managers  to  conduct  the 
impeachment  against  Charles  Swavne,  judge  of  the  district  court  of  the  United  States 
in  and  for  the  northern  district  of  Florida,  and  have  directed  the  said  managers  to  carry 
to  the  Senate  the  articles  agreed  upon  by  this  House  to  be  exhibited  for  maintenance 
of  their  impeachment  against  said  Charles  Swayne,  and  that  the  Clerk  of  the  House  do 
go  with  said  message. 

The  question  was  taken,  and  the  resolution  was  agreed  to. 


Senate,  January  21, 1906. 

[Congressional  Reoord,  volume  89,  part  2,  page  1176.] 

A  message  from  the  House  of  Representatives,  by  Mr.  W.  J. 
Browning,  announced  that  the  House  had  agreed  to  the  following 
resolution : 

In  the  House  op  Refrssbntativbs, 

January  tl,  1905, 
[H.  Res.  464.] 

Resolved,  That  a  message  be  sent  to  the  Senate  to  infonn  them  that  this  House  have 


Lessaee  D 
aer,   Af r. 


appointed  Mr.  Pahner,  Mr.  Powers,  of  Massachusetts,  Mr.  Olmsted,  Mr.  Perkins, 
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Mr.  Clayton,  Mr.  De  Armond,  and  Mr.  Smith,  of  Kentucky,  manaeere  to  conduct  the 
impeachment  against  Charles  Swayne,  judge  of  the  district  court  ot  the  United  States 
in  and  for  the  northern  district  of  Florida,  and  have  directed  the  said  managers  to 
carry  to  the  Senate  the  articles  agreed  upon  by  this  House  to  be  exhibited  in  mainte- 
nance of  their  impeachment  agamst  said  Charles  Swayne,  and  that  the  Clerk  of  the 
House  do  go  with  said  message. 

Mr.  Platt  of  Connecticut.  Mr.  President,  I  ask  permission  at 
this  time  to  submit  an  order,  and  I  ask  that  it  be  acted  upon. 

The  President  pro  tempore.  The  Senator  from  Connecticut  pre- 
sents an  order,  and  asks  for  its  present  consideration.  It  will  be 
read. 

The  order  was  read,  and  agreed  to,  as  follows: 

Ordered^  That  the  Secretary  inform  the  House  of  Representatives  that  the  Senate 
is  ready  to  receive  the  managers  appointed  by  the  House  for  the  purpose  of  exhibiting 
articles  of  impeachment  against  Cnarles  Swayne,  judge  of  the  district  court  of  the 
United  States  for  the  northern  district  of  Florida,  agreeably  to  the  notice  communicated 
to  the  Senate. 

Mr.  Teller.  Mr.  President,  if  I  may  be  allowed  to  say  a  word,  I 
should  like  to  say  it  now,  for  I  believe  possibly  it  may  expedite  business 
in  the  future. 

We  have  just  received  from  the  House  of  Representatives  notice 
that  we  are  to  enter  upon  an  impeachment  case.  I  am  utterly 
unacquainted  with  the  cnaracter  of  the  charges  made  against  this 

I'udge,  for  I  have  read  only  one  of  them,  I  think.  I  expect  to  sit 
lere  as  a  judge,  and  I  did  not  care  to  prejudice  my  mind  m  favor  of 
or  against  the  judge  by  reading  the  matter  when  it  was  pending  in 
another  place. 

It  is  our  duty  now,  under  the  rules  of  the  Senate,  to  proceed 
immediately  with  this  impeachment.  I  have  heard  it  rumored 
around  the  Senate  Chamber  that  it  was  possible  we  might  postpone 
it  until  the  next  session.  There  can  be  no  support  found  for  that, 
I  think,  either  in  reason  or  in  precedent.  We  owe  it  to  this  judge  to 
give  him  a  trial,  in  order  that  if  he  is  not  guilty  he  mav  be 
acquitted.  We  owe  it  to  the  people  of  the  district  over  whicli  he 
presides  to  give  him  a  triaJ,  in  order  that  if  he  is  guilty  he  may  be 
removed  from  office. 

Now,  the  rules  of  the  Senate  require  us  to  proceed,  and  to  proceed 
at  once.  Mr.  President,  for  one  I  am  going  to  insist  that  we  shall 
take  up  this  impeachment  case  and  proceed  with  it.  We  have  a 
bill  pending  here  that  I  do  not  suppose  anyone  on  this  floor  expects 
to  become  a  law.  There  is  little  interest  taken  in  it.  During  this 
week,  when  it  has  been  ably  discussed  here,  a  good  deal  of  tlie  time 
there  have  not  been  more  tiian  six  Senators  on  the  other  side  of  the 
Chamber  and  frecjuently  not  many  more  than  that  number  on  this 
side.  We  have  discussed  it  for  hours  here  without  a  quorum  in  the 
Senate.  No  one  has  attempted  to  delay  tlie  bill  unnecessarilv  or 
unreasonably;  and  here  we  arc  confronted  with  a  duty;  and  I  think 
the  dignity  and  decency  of  the  Senate  require  us  to  talice  up  this  case 
and  dispose  of  it  at  the  earliest  day  possiole. 

For  one,  I  do  not  intend  that  a  measure  of  that  kind  shall  interfere 
with  this  hearing,  if  I  can  prevent  it.  We  shall  be  able  probably  to 
pass  the  appropriation  bills  while  we  are  conducting  the  case  and  in 
the  few  days  that  we  will  have  to  take  in  getting  ready.  We  must 
notify  the  party  who  is  impeached  that  he  may  come  here  and  put 
in  his  defense.     I  suppose  he  may  reasonably  ask  for  a  few  days  to 
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f^et  ready  to  make  that  defense.  He  will  probably  appear  here  by 
awyers,  because  the  impeaching  party  will  appear  here  by  a  com- 
mission from  the  House.  I  wish  to  give  this  note  of  warning  to  the 
Senator  who  has  the  statehood  bill  in  charge.  I  say  that  measure  is 
of  very  little  consequence  compared  with  the  disposition  of  this  case. 

For  myself,  Mr.  President,  I  intend  to  submit  my  objections  to  the 
admission  of  Arizona  and  New  Mexico  as  one  State.  I  expect  to 
submit  some  objection  to  the  immediate  annexation  of  the  Indian 
Territory  to  Oklahoma.  I  should  be  delighted  to  vote  for  the  admis- 
sion of  Oklahoma,  and  I  should  be  delighted  to  vote  for  the  admission 
of  New  Mexico  and  Arizona  as  separate  States.  If  the  dominant 
party  in  the  Senate  are  willing  to  admit  Oklalioma,  the  Government 
reserving  the  right  to  put  on  the  Indian  Territory  whenever  we  think 
it  ought  to  go  on,  and  are  willing  to  admit  New  Mexico  and  Arizona 
as  sjparate  States,  I  should  be  ^ad  to  join  in  that  effort.  I  should 
like  to  vote  for  the  admission  of  New  Mexico.  I  think  I  have  voted 
for  its  admission  at  least  ten  or  twelve  times  in  the  last  28  years.  I 
think  it  ought  to  have  been  admitted  fully  50  years  ago. 

Mr.  Platt  of  Connecticut.  Mr.  President,  I  do  not  know  that  this 
is  exactly  the  proper  time  to  discuss  the  proposed  impeachment  case. 
Certainly  I  think  there  will  be  a  future  time  when  it  will  perhaps  be 
more  proper  to  discuss  it.  In  view  of  what  the  Senator  from  Colorado 
said,  I  thought  I  would  not  let  the  moment  pass  without  assuring  him 
that  his  apprehensions  that  the  case  might  be  continued  to  another 
session  of  tiie  Senate  are  without  foundation.  All  the  expression  I 
have  heard  from  Senators  is  to  the  effect  that  we  ought  to  proceed 
with  it  and  conclude  it. 

Mr.  Teller.  I  was  not  alarmed  about  its  being  continued,  for  I 
know  that  can  not  be  done  by  law,  but  that  we  might  decline  to 
proceed  to  try  the  case.  We  would  disgrace  ourselves  before  the 
world  if  we  declined  to  proceed  with  it. 

Mr.  Platt  of  Connecticut.  I  do  not  think  the  Senator  need  have 
any  apprehension  on  that  point. 


House  of  Representatives,  January  23,  1905. 

[Congresslonal  Reoord,  volume  39,  part  2,  page  1246.] 

Mr.  Loudenslagor  and  Mr.  Palmer  rose. 

The  Speaker.  For  what  purpose  does  the  gentleman  from  Penn- 
sylvania rise  ? 

Mr.  Palmer.  Mr.  Speaker,  I  rise  to  offer  a  privileged  resolution. 

The  Speaker.  The  gentleman  from  Pennsylvania  rises  to  offer  a 
privileged  resolution,  which  the  Clerk  will  report. 

The  Clerk  read  as  follows : 

Resolved.  That  the  managers  on  the  part  of  the  House  in  the  matter  of  the  impeach- 
ment of  Charles  Swayne,  district  judge  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  be,  and  they  are  hereby,  authorized  to  emplojr  a  clerk,  stenographer, 
and  messenger,  and  to  incur  such  expense  as  may  be  necessary  in  the  preparation  and 
conduct  of  the  case,  to  be  paid  out  of  the  contingent  fund  of  the  House  on  vouchers 
approved  by  the  managers,  and  the  managers  iSive  power  to  send  for  persons  and 
papers. 

The  Speaker.  The  question  is  on  agreeing  to  the  resolution. 
The  question  was  taken,  and  the  resolution  was  agreed  to. 
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Senate,  January  23,  1905. 

[CongrQBBloiial  Record,  yolume  30,  part  2,  page  1243.] 

Mr.  Platt  of  Connecticut.  Without  displacing  the  unfinished  busi- 
ness, I  ask  unanimous  consent  for  the  reference  of  the  resolution  which 
I  send  to  the  Chair. 

The  resolution  was  read,  and  referred  to  the  Committee  to  Audit 
and  Control  the  Contingent  Expenses  of  the  Senate,  as  follows : 

Resolvedy  That  the  expensee  incident  to  the  impeachment  trial  of  Charles  Swayne, 
judge  for  the  northern  aistrict  of  Florida,  be  paid  from  the  contingent  fund  of  the 
Senate  upon  vouchers  approved  by  the  Sergeant  at  Arms. 


Senate,  January  24t  1905. 

[CoQgresBional  Record,  vol.  39,  pt.  2,  p.  1281-1283.] 

At  12  o'clock  and  30  minutes  p.  m.  the  managers  of  the  inopeach- 
ment,  on  the  part  of  the  House  of  Representatives,  of  Judge  Uharles 
Swayne  appeared  below  the  bar  of  the  Senate,  and  the  Assistant 
Sergeant  at  Arms  (Alonzo  H.  Stewart.)  announced  their  presence  as 
follows: 

I  have  the  honor  to  announce  the  managers  on  the  part  of  the 
House  of  Representatives,  to  conduct  the  impeachment  against 
Charles  Swayne,  judge  of  the  United  Stat.es  district  court,  for  the 
northern  district  of  Florida. 

The  President  pro  tempore.  The  managers  on  the  part  of  the 
House  will  be  received,  ana  the  Sergeant  at  Arms  will  assign  them 
their  seats. 

The  managers  were  thereupon  escorted  by  the  Assistant  Sergeant 
at  Arms  of  the  Senate  to  the  seats  assigned  to  them  in  the  area  in 
front  of  the  Chair. 

The  President  pro  tempore.  The  Sei^eant  at  Arms  will  make 
proclamation. 

The  Sergeant  at  Arms  (D.  M.  Ransdell)  made  proclamation  as 
follows : 

Hear  ye!  Hear  ye!  Hear  ye!  All  persons  will  keep  silence,  on 
pain  of  imprisonment,  while  the  House  of  Representatives  is  exhibit- 
mg  to  the  Senate  of  the  United  States  articles  of  impeachment  against 
Charles  Swayne,  judge  of  the  district  court  of  the  United  States  for 
the  northern  district  of  Florida 

Mr.  Manager  Palmer.  Mr.  President. 

The  President  pro  tempore.  Mr  Manager. 

Mr.  Manager  Palmer.  The  managers  on  the  part  of  the  House  of 
Representatives  are  ready  to  exliibit  articles  of  impeachment  against 
Charles  Swayne,  district  iudge  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  as  directed  by  the  House,  in  the  words 
and  figures  following: 

Article  1.  That  the  said  Charles  Swayne,  at  Waco,  in  the  State  of  Texas,  on  the 
20th  day  of  April,  1S97,  being  then  and  there  a  United  States  district  judge 
in  and  for  the  northern  district  of  Florida,  did  then  and  there,  as  said  judge. 
make  and  present  to  R.  M.  Love,  then  and  there  being  the  Unitea  States  marahat 
in  and  for  the  northern  district  of  Texas,  a  false  claim  against  the  QtO"^* 
emmeut  of  the  United  States  in  the  sum  of  |230,  then  and  there  knowing  buA 
claim  to  be  false,  and  for  the  purpose  of  obtaining  payment  of  said  false  claim  did 
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then  and  there  aa  said  judge,  make  and  use  a  certain  false  certificate  then  and  there 
knowing  said  certificate  to  be  false,  said  certificate  being  in  the  words  and  figures 
following: 

UNrrED  States  op  America,  Northern  District  of  Teocas,  ss: 

I,  Charles  Swayne,  distnct  judge  of  the  United  States  for  the  northern  district  of 
Florida,  do  hereb>r  certify  that  I  was  directed  to  and  held  court  at  the  city  of  Waco,  in 
the  northern  district  of  Texas,  23  days,  commencing  on  the  20th  day  of  April,  1897; 
also,  that  the  time  engaged  in  holcling  said  court,  and  in  going  to  and  returning 
irom  the  same,  was  23  days,  and  that  my  reasonable  expenses  for  travel  and  attencf 

ance  amounted  to  the  sum  of  two  hundred  and  thirty  dollars  and  cents, 

which  sum  is  justly  due  me  for  such  attendance  and  travel. 

Ghas.  Swatnb,  Judge. 

Waco,  May  15, 1897. 

Received  of  R.  M.  Love,  United  States  marshal  for  the  northern  district  of  Texas, 
the  sum  of  two  hundred  and  thirty  dollars  and  no  cents,  in  full  payment  of  the  above 
account. 
$230.  Ghas.  Swayne. 

when  in  truth  and  in  fact,  as  the  said  Charles  Swayne  then  and  there  well  knew,  there 
was  then  and  there  justly  due  the  said  Swayne  from  the  Government  of  the  United 
States  and  from  said  United  States  marshal  a  far  less  sum,  whereby  he  has  been  guilty 
of  a  high  crime  and  misdemeanor  in  his  said  office. 

Art.  2.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  as 
judge,  as  aforesaid,  the  said  Charles  Swayne  was  entitled  by  law  to  be  paid  his  reason- 
able expenses  for  travel  and  attendance  when  lawfully  directed  to  hold  court  outside 
of  the  northern  district  of  Florida,  not  to  exceed  |10  per  diem,  to  be  paid  upon  his 
certificate  by  the  United  States  marshal  for  the  district  in  which  the  court  was  held, 
and  was  forbidden  by  law  to  receive  compensation  for  such  services.  Yet  the  said 
Charles  Swayne,  well  knowing  these  provisions,  falsely  certified  that  his  reasonable 
expenses  for  travel  and  attenofance  were  $10  per  diem  while  holding  court  at  Tyler, 
Tex.,  24  days  commencing  December  3,  1900,  and  7  days  going  to  and  returning 
from  said  Tyler,  Tex.,  and  received  therefor  from  the  Treasury  of  the  United  States, 
by  the  hand  of  John  Grant,  the  United  States  marshal  for  the  eastern  district  of  Texas, 
the  sum  of  $310,  when  the  reasonable  expenses  incurred  and  paid  by  the  said  Charles 
Swayne  for  travel  and  attendance  did  not  amount  to  the  sum  of  $10  per  diem. 

Wnerefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  and  was 
and  is  guilty  of  a  high  crime,  to  wit,  the  crime  of  obtaining  money  from  the  United 
States  by  a  false  pretense  and  of  a  high  misdemeanor  in  office. 

Art.  3.  That  the  said  Charles  Swayne  having  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  of  judge  as 
aforesaid  was  entitled  by  law  to  be  paid  his  reasonable  expenses  for  travel  and  attend- 
ance when  lawfully  directed  to  hold  court  outside  of  the  northern  district  of  Florida, 
not  to  exceed  $10  per  diem,  to  be  paid  upon  his  certificate  by  the  United  States  marshal 
of  the  district  in  which  the  court  was  held,  and  was  forbidden  by  law  to  receive 
any  compensation  for  such  services.  Yet  the  said  Charles  Swayne,  well  knowing  these 
provisions,  falsely  certified  that  his  reasonable  expenses  for  travel  in  going  to  and  com- 
ing from  and  attendance  were  $10  per  diem  while  nolding  court  at  Tyler,  Tex.,  35  days 
from  January  12,  1903,  and  6  days  going  to  and  returning  from  said  Tyler,  Tex.,  and 
received  therefor  from  the  Treasury  of  the  United  States,  by  the  hand  of  A.  J.  Houston, 
the  United  States  marshal  for  the  eastern  district  of  Texas,  the  sum  of  $410,  when  the 
reasonable  expenses  of  the  said  Charles  Swayne  incurred  and  paid  by  him  during  said 
period  were  much  less  than  said  sum. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  and  was 
and  is  guilty  of  a  hi^h  crime,  to  wit,  obtaining  money  from  the  United  States  by  a  false 
pretense,  and  of  a  high  misdemeanor  in  office. 

Art.  4.  That  the  said  Charles  Swayne  having  been  duly  appointed,  confirmed,  and 
commissioned  as  jud^e  of  the  United  States  in  and  for  the  northern  district  of  Florida 
entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office  of  judge  afore- 
said, heretofore,  to  wit,  A.  D.  1893,  did  unlawfully  appropriate  to  his  own  use, 
without  making  compensation  to  the  owner,  a  certain  railroad  car  belonging  to  the 
Jacksonville,  Tampa  &  Key  West  Railroad  Co.,  for  the  purpose  of  transporting  himself , 
his  family,  and  friends  from  Guyencourt,  in  the  State  of  Delaware,  to  Jacksonville,  Fla., 
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the  8aid  railroad  company  being  at  the  time  in  the  poesession  of  a  receiver  appointed  by 
said  Charles  Swayne,  judge  as  aforesaid,  on  the  j>etition  of  creditors. 

The  said  car  was  supplied  with  provisions  bv  the  said  receiver,  which  were  consumed 
by  said  Swayne  and  his  friends,  and  was  provided  with  a  (inductor  or  porter  at  the  cost 
and  expense  of  said  railroad  company,  and  with  transportation  over  connectinsj  lines. 
The  expenses  of  the  trip  were  paid  by  the  said  receiver  out  of  the  fundB  of  the  said  Jack- 
sonville, Tampa  &  Key  West  Railroad  Co.,  and  the  said  Charles  Swayne.  acting  as 
judge,  allowed  the  credit  claimed  by  the  said  receiver  for  and  on  account  of  the  ssid 
expenditure  as  a  part  of  the  necessary  expenses  of  operating  said  road.  The  said 
Charles  Swayne,  judge  as  aforesaid,  used  the  said  property  without  making  compensa- 
tion to  the  owner,  and  under  a  claim  of  right,  for  the  reason  that  the  same  was  in  the 
hands  of  a  receiver  appointed  by  him. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an  abuse 
of  judicial  power  and  of  a  hi^h  misdemeanor  in  office. 

Art.  5.  That  the  said  Charles  Swayne  was  duly  appointed,  commissioned,  and  eon- 
firmed  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida,  and 
entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of  his  office  of  judge  as 
aforesaid,  heretofore,  to  wit,  A.  D.  1803,  did  unlawfully  appropriate  to  his  own  use, 
without  making  compensation  to  the  owner,  a  certain  railroad  car  belonging  to  the 
Jacksonville,  Tampa  &  Key  West  Railroad  Co.,  for  the  purpose  of  transporting  hiniseli, 
his  family,  and  friends  from  Jacksonville,  Fla.,  to  California,  said  railroad  company 
being  at  the  time  in  the  possession  of  a  receiver  appointed  by  the  said  Charles  SwajTie, 
judge  as  aforesaid,  on  the  petition  of  creditors. 

flie  car  was  supplied  with  some  provisions  by  the  said  receiver,  which  were  con- 
sumed by  the  said  Swayne  and  his  friends,  and  it  was  provided  with  a  porter  at  the  cc^ 
and  expense  of  the  railroad  company,  and  also  with  transportation  over  connecting 
lines.  The  wages  of  said  porter  and  the  cost  of  said  provisions  were  paid  by  the  said 
receiver  out  of  the  funds  of  the  Jacks  vnville,  Tampa  &  Key  West  Railroad  Co.,  and  the 
said  Charles  Swayne,  acting  as  judge  as  aforesaid,  allowed  the  credits  claimed  by  the 
said  receiver  for  and  on  account  of  the  said  expenditures  as  a  part  of  the  necefisarv 
expenses  of  operating  the  said  railroad.  The  said  Charles  Swayne,  judge  as  aforeBaid. 
used  the  said  property  without  making  compensation  to  the  oA^Tier  under  a  claim  of 
right,  alleging  that  the  same  was  in  the  hands  of  a  receiver  appf)inted  by  him  and  he, 
therefore,  had  a  right  to  use  the  same. 

WTierefore  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an  abuse 
of  judicial  power  and  of  high  misdemeanor  in  office. 

Art.  6.  That  the  said  Charles  Swayne,  having  been  duly  appointed  and  confirmed, 
was  commissioned  district  judge  of  the  United  States  in  and  for  the  northern  district 
of  Florida  on  the  1st  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and 
thereafter,  to  wit.  on  the  22d  day  of  April,  A.  D.  1890,  t*iok  the  oath  of  office  and 
assumed  the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of  St. 
Augustine,  in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern 
district.  That  subsequently,  by  an  act  of  Congress  approved  the  23d  of  July,  A.  D. 
1894,  the  boundaries  of  the  said  northern  district  of  Florida  were  changed,  and  the 
city  of  St.  Augustine  and  contiguous  territory  were  transferred  to  the  southern  district 
of  Florida;  whereupon  it  became  and  was  the  duty  of  the  said  Charles  SwajTie  tn 
change  his  residence  and  reside  in  the  northern  district  of  Florida  and  to  complv  with 
the  nve  hundred  and  fifty-first  section  of  the  Revised  Statutes  of  the  United  §tatee, 
which  pn)vide8  that — 

"A  district  judge  shall  be  appointed  for  each  district,  except  in  case.s  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
for  offending  against  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor." 

Nevertheless  the  said  Charles  Swayne.  judge  as  aforesaid,  did  not  acauire  a  re«- 
dence,  and  did  not,  within  the  intent  ann  meaning  of  said  act,  reside  in  nis  said  dis- 
trict, to  wit,  the  northern  district  of  Florida,  from  the  23d  day  of  July,  A.  D.  1894.  to 
the  1st  day  of  October,  A .  D.  1900,  a  period  of  about  six  vears. 

Wherefore  the  said  Charles  Swayne.  judge  as  aforesafd,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

Art.  7.  That  the  said  (Charles  Swavne,  having  been  duly  appointed  and  confirmed, 
was  commissioned  district  judge  of  tlie  United  States  in  and  for  the  northern  district 
of  Florida  on  the  1st  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and  there- 
after to  wit,  on  the  22d  day  of  April.  A.  D.  1890,  took  the  oath  of  office  and  assumed 
the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of  St. 
Augustine,  in  the  Stjite  of  Florida,  which  was  at  that  time  within  the  said  northern 
district.  That  subsequently,  by  an  act  of  Congress  of  the  United  States  approved 
the  23d  day  of  July,  A.  f).  1894.  the  boundaries  of  the  said  northern  district  of  Florid* 
were  changed,  and  the  city  of  St.  Augustine,  with  the  contiguous  territorj'.  was 
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transferred  to  the  eouthem  district  of  Florida,  whereupon  it  became  and  was  the  duty 
of  the  said  Charles  Swa>Tie  to  change  his  residence  and  reside  in  the  northern  district 
of  Florida,  as  defined  by  said  act  of  Congress,  and  to  comply  with  section  551  of  the 
Revised  Statutes  of  the  United  States,  which  provides  that — 

*'A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and  for 
offending  against  this  provision  shall  be  ^deemed  guilty  of  a  high  misdemeanor." 

Nevertheless,  the  said  Charles  Swayne,  judge  as  aforesaid,  totally  disregaxxiing  his 
duty  as  aforesaid,  did  not  acqiiire  a  residence,  and  within  the  intent  and  meaning  of 
said  act  did  not  reside  in  his  said  district,  to  wit,  the  northern  district  of  Florida, 
from  the  23d  day  of  July,  A.  D.  1894,  to  the  1st  day  of  January,  A.  D.  1903,  a  period 
of  about  nine  years, 

"VMierefore,  the  said  (Miarles  Swa\Tie,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  giiilty  of  a  high  misdemeanor  in  office. 

Art.  8.  That  the  said  Charles  Swayne,  having  been  aj^pointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge,  as  aforesaid,  to  wit,  while  performing  the  duties  of  a 
judge  of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  of 
November,  A.  D.  1901.  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the 
State  of  Florida,  did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of  court 
and  impose  a  fine  of  $100  upon  and  commit  to  prison  for  a  period  of  10  days  E.  T.  Davis, 
an  attorney  and  counsellor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the 
United  States. 

Wherefore  the  said  Charles  Swavne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Art.  9.  That  the  said  Charles  Swayne  having  been  appointed,  confirmed,  and  duly 
commissioned  as  judge  of  the  district  court  of  the  United  Statesinandforthe  northern 
district  of  Florida,  entered  upon  tlie  duties  of  said  office,  and  while  in  the  exercise  of 
his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  iudge  of  a  circuit 
court  of  the  United  States  heretofore,  to  wit,  on  the  12th  day  of  November,  A.  p. 
1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida,  did 
knowingly  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  impose  a  fine  of 
$100  upon  and  commit  to  prison  for  a  period  of  10  days  E.  T.  Davis,  an  attorney  and 
counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

^Therefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  misde- 
meanor in  office. 

Art.  10.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  Judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge 
of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  of  November, 
A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida, 
did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  impose  a 
fine  of  $100  upon  and  commit  to  prisc^n  for  a  period  of  10  days  Simeon  Belden, 
an  attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the 
United  States. 

Wherefore,  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in 
his  office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power,  and  of  a  high 
misdemeanor  in  office. 

Art.  11.  That  the  said  Charles  Swayne  having  been  appointed,  confirmed,  apd 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a^ 
circuit  judge  of  the  United  States  heretofore,  to  wit,  on  the  12th  day  of  November,' 
A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida, 
did  knowingly  and  unlawfully  adjudge  guilty  of  contempt  of  court  and  impose  a  fine 
of  $100  upon  and  commit  to  prison  for  a  period  of  10  days  Simeon  Belden,  an  attorney 
and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  Unitea 
States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  as  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  misde- 
meanor in  office. 

Art.  12.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  Umted  States  in  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office 
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of  judge,  heretofore,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  at  Pensacok, 
in  the  county  of  Escambia,  in  the  State  of  Florida,  did  unlawfully  and  knowingly 
adjudge  guilty  of  contempt,  and  did  commit  to  prison  for  the  period  of  60  days,  one 
W.  C.  O  Neat  for  an  alleged  contempt  of  the  district  court  of  the  United  States  for 
the  northern  district  of  Florida. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  as  aforesaid,  and  was  and  is  guilty  of  an  abuse  of  judicial  power,  and 
of  a  high  misdemeanor  in  office. 

And  the  House  of  Representatives  by  protestation,  saving  to  themselves  the  liberty 
of  exhibiting  at  any  time  hereafter  any  further  articles  of  accusation  or  impeachment 
a^inst  the  said  Charles  Swayne,  judge  of  the  United  States  court  for  the  northern 
district  of  Florida,  and  also  of  replying  to  his  answers  which  he  shall  make  unto  the 
articles  herein  preferred  against  him,  and  of  offering  proof  to  the -same  and  every  uart 
taereof,  and  to  all  and  every  other  article  or  accusation  or  impeachment  which  soaU 
be  exhibited  by  them  as  the  case  shall  re<}uire,  do  demand  that  the  said  Charles 
Swayne  m&y  be  put  to  answer  the  high  cnmes  and  misdemeanors  in  office  herein 
charged  against  him,  and  that  such  proceedings,  examinations,  trials,  and  judgments 
may  be  thereupon  had  and  given  as  may  be  agreeable  to  law  and  justice. 

J.  G.  Cannon, 
Speaker  of  the  House  of  Representative*. 
Attest: 

A.  McDowell, 

Clerk, 

The  articles  of  impeachment  were  handed  to  the  Secretary  of  the 
Senate. 

The  President  pro  tempore.  The  Senate  will  take  proper  order 
in  the  matter  of  the  impeachment  of  Judge  Swayne,  and  conununi- 
cate  to  the  House  of  Representatives  its  action. 

The  managers  thereupon  withdrew  from  the  Chamber. 

Mr.  Platt  of  Connecticut.  I  submit  the  order  which  I  send  to 
the  desk,  and  ask  that  it  be  now  considered. 

The  President  pro  tempore.     The  order  will  be  read. 

The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered,  That  the  articles  of  impeachment  presented  this  day  by  the  House  of 
Representatives  be  printed  for  the  use  of  the  Senate. 

Mr.  Platt  of  Connecticut.  I  submit  the  order,  which  I  send  to 
the  desk,  for  which  I  ask  present  consideration. 

The  President  pro  tempore.  The  order  submitted  by  the  Senator 
from  Connecticut  will  be  read. 

The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered,  That  at  2  o'clock  this  afternoon  the  Senate  will  proceed  to  the  considen- 
tion  of  the  articles  of  impeachment  of  Charles  Swayne,  judge  of  the  United  States 
district  court  for  the  nortnem  district  of  Florida,  presented  this  day. 


Mr.  Fairbanks.  I  ask  for  the  present  consideration  of  the  order 
which  I  send  to  the  desk. 

The  President  pro  tempore.     The  order  will  be  read. 

The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered,  That  a  committee  of  two  Senators  be  appointed  by  the  Chair  to  wait  upon 
the  Chief  Justice  of  the  United  States  and  invite  him  to  attend  in  the  Senate  ChamDcr 
at  2  o'clock  this  day.  to  administer  to  Senators  the  oath  required  by  the  Constitution, 
in  the  matter  of  the  Impeachment  of  Charles  Swayne,  or  in  case  of  his  inability  to  attend, 
any  one  of  the  Associate  Justices. 

The  President  pro  tempore.  In  pursuance  of  the  order  just  adopt^ed 
the  Chair  appoints  as  the  committee  to  wait  on  the  Chief  Justice  the 
Senator  from  Indiana  [Mr.  Fairbanks]  and  the  Senator  from  Geoigia 
[Mr.  Bacon]. 
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Mr.  Palmer.  Mr.  Speaker,  the  managers  of  impeachment  beg  leave 
to  report  to  the  House  that  the  articles  of  impeachment  prepared  by 
the  House  of  Representatives  against  Charles  Swayne,  distnct  judge 
of  the  United  States  in  and  for  the  northern  district  of  Florida,  have 
been  exhibited  and  read  to  the  Senate,  and  the  Presiding  CtfBcer  of 
that  bodjr  stated  to  the  managers  that  the  Senate  would  take  order  in 
the  premises,  due  notice  of  which  would  be  given  to  the  House  of 
R  epresen  tati  ves. 


Senate,  January  24,  1905. 

[Congiessioiial  Record,  volume  39,  part  2,  pages  1289, 1290.] 

Mr.  Platt  of  Connecticut  (at  2  o'clock  p.  m.).  It  may  be  a  mere 
matter  of  formality,  but  Rule  IH  of  the  Rules  of  Procedure  and  Prac- 
tice in  the  Senate  when  sitting  on  impeachment  trials  provides  that 
the  Presiding  Officer  shall  administer  the  oath  therein  provided  to 
the  members  of  the  Senate  when  sitting  in  impeachment  trials.  I  ask 
unanimous  consent  that  the  rule  be  suspended. 

The  President  pro  tempore.  Is  there  objection  ?  The  Chair  hears 
none,  and  the  rule  is  suspended. 

The  presence  of  the  Chief  Justice  of  the  United  States,  Hon.  Mel- 
ville n .  Fuller,  was  announced  by  the  Assistant  Sergeant-at-Arms. 

The  Chief  Justice  entered  the  Senate  Chamber,  escorted  by  Mr. 
Fairbanks  and  Mr.  Bacon,  the  committee  appointed  for  the  purpose, 
and  was  conducted  by  them  to  a  seat  by  the  side  of  the  President  pro 
tempore. 

Mr.  Fairbanks.  Mr.  President,  the  committee  appointed  by  the 
Senate  to  wait  upon  the  Chief  Justice  of  the  Supreme  Court  of  the 
United  States  and  request  him  to  administer  to  Senators  the  oath 
required  by  the  Constitution  in  the  matter  of  the  impeachment  of 
Judge  Charles  Swayne  report  that  they  have  dischared  that  duty. 
The  Chief  Justice  or  the  Supreme  Court,  complying  with  the  request 
of  the  Senate,  is  now  present  in  the  Senate  and  ready  to  administer 
the  oath  required  to  be  administered  to  the  members  of  the  Senate 
sitting  in  the  trial  of  impeachments. 

The  Chief  Justice  administered  the  oath  to  the  President  pro  tem- 
pore as  follows : 

You  do  Bolemnly  swear  that  in  all  things  appertaining  to  the  trial  of  the  impeachment 
of  Charles  Swayne,  judge  of  the  district  court  of  the  United  States  for  the  northern. 
diatrict  of  Florida,  now  pending,  you  will  do  impartial  justice  according  to  the  Consti- 
tution and  laws.    So  help  you  God. 

The  President  pro  tempore.  The  Senator  from  Connecticut  will 
please  present  himself  as  Presiding  Officer  of  the  Senate  while  in  court 
and  taRe  the  necessary  oath. 

Mr.  Platt  of  Connecticut  advanced  to  the  Vice  President's  desk, 
and  the  oath  was  administered  to  him  by  the  Chief  Justice. 
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The  President  pro  tempore.  The  Secretary  will  call  the  roll,  and 
as  their  names  are  called  Senators  will  present  themselves  at  the  desk 
in  groups  of  10,  and  the  oath  will  be  administered  to  them. 

The  Secretary  called  the  names  of  Messrs.  Aldrich,  Alger,  Allee, 
Allison,  Ankeny,  Bacon,  Bailey,  Ball,  Bard,  and  Bate,  and  these 
Senators,  with  the  exception  of  Mr.  Aldrich,  advanced  to  the  area  in 
front  of  the  Vice  President's  desk,  and  the  oath  was  administered  to 
them  bv  the  Chief  Justice. 

The  Jiecretary  called  the  names  of  Messre.  Berry,  Beveridge,  Black- 
bum,  Burnham,  Burrows,  Burton,  Carmack,  Clapp,  Clark  of  Mon- 
tana, and  Clark  of  Wyoming,  and  these  Senators,  with  the  exception 
of  Mr.  Blackburn,  Mr.  Burton,  and  Mr.  Clark  of  Wyoming,  appeared, 
and  the  oath  was  administered  to  them  bv  the  Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Clarke  of  Arkansas,  Clay, 
Cockrell,  Crane,  Culberson,  CuUom,  Daniel,  Depew,  Dick,  and 
Dietrich,  and  these  Senators,  with  the  exception  of  Mr.  Culberson, 
Mr.  Daniel,  and  Mr.  Depew,  appeared,  and  the  oath  was  administeretl 
to  them  by  the  Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Dillingham,  Dolliver, 
Dryden,  Dubois,  Elkins,  Fairbanks,  Foraker,  Foster  of  Louisiana, 
Foster  of  Washington,  and  Fulton,  and  these  Senators,  with  the  excep- 
tion of  Mr.  Dryden  and  Mr.  Foster  of  Washington,  appeared,  and  the 
oath  was  administered  to  them  bv  the  Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Gallinger,  Gamble,  Gib- 
son, Gorman,  tlale,  Hansbrough,  Hawley,  Heyburn,  Hopkins,  and 
Kean,  and  these  Senators,  with  the  exception  of  Mr.  Hawley,  ap- 
peared, and  the  oath  was  administered  to  them  by  the  Chief  Justice. 

Mr.  Platt  of  Connecticut.  I  desire  to  announce  that  my  colleague 
[Mr.  Hawley]  is  detained  at  home  by  illness. 

The  Secretary  called  the  names  of-  Messrs.  Kearns,  Kittredge, 
Knox,  Latimer,  Lodge,  Long,  McComas,  McCreary,  McCumber,  and 
McEnery,  and  these  Senators,  with  the  exception  of  Mr.  Knox, 
appeared,  and  the  oath  was  administered  to  them  by  the  Chief  Justice. 

Mr.  Penrose.  I  desire  to  announce  that  my  colleague  [Mr.  Kiiox] 
is  absent  from  the  city. 

The  Secretary  called  the  names  of  Messrs.  McLaurin,  Malloiy, 
Martin,  Millard,  Mitchell,  Money,  Morgan,  Nebon,  Newlands,  and 
Overman,  and  these  Senators,  with  the  exception  of  Mr.  McLauiin 
and  Mr.  Mitchell,  appeared,  and  the  oath  was  administered  to  them 
by  the  Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Patterson,  Penrose, 
Perkins,  Pettus,  Platt  of  New  York,  Proctor,  Quarles,  Scott,  Sim- 
mons, and  Smoot,  and  these  Senators,  with  the  exception  of  Mr. 
Ouarles  and  Mr.  Scott,  appeared,  and  the  oath  was  adnuaistered  to 
them  by  the  Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Spooner,  Stewart,  Stone, 
Taliaferro,  Teller,  Tillman,  Warren,  and  Wetmore,  and  these  Senators, 
with  the  exception  of  Mr.  Tillman,  appeared,  and  the  oath  was 
administered  to  them  by  the  Chief  Justice. 

Mr.  Latimer.  My  colleague  [Mr.  Tillman]  it  prevented  from  attend- 
ing the  session  of  the  Senate  on  account  of  sicKness. 

Mr.  Daniel  appeared,  and  the  oath  was  administered  to  him  by  the 
Chief  Justice. 
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Mr.  Scott  appeared,  and  the  affirmation  was  administered  to  him 
bv  the  Chief  Justice. 

Mr.  Kean.  My  colleague  [Mr.  Dryden]  is  necessarily  absent  from 
the  Senate. 

Mr.  Platt  of  New  York.  I  beg  to  announce  that  my  colleague 
[Mr.  Depew]  is  absent  from  the  city. 

The  President  pro  tempore.  The  oath  has  been  administered  to 
all  Senators  who  are  now  present. 

Mr.  Bailey.  Mr.  President,  I  presume,  although  the  roll  was  not 
called,  so  that  Senators  could  answer  to  their  names,  nevertheless 
the  proper  officers  of  the  Senate  have  recorded  the  Senators  who  are 
present  and  who  have  taken  the  oath,  and  that  it  will  appear  that 
certain  Senators  have  not  taken  the  oath.  Among  those  Senators  is 
my  colleague  [Mr.  Culberson],  who  is  now  absent  in  attendance  upon 
the  Legislature  of  the  wState  of  Texas,  and  I  desire  that  announcement 
to  appear. 

The  President  pro  tempore.  Whenever  an  absent  Senator  shall 
announce  his  presence,  the  oath  will  be  administered  to  him. 

Mr.  Wetmore.  T  desire  to  announce  the  unavoidable  absence  of  my 
colleague  [Mr.  Aldrich]. 

The  Chief  Justice  withdrew  from  the  Chamber,  escorted  by  Mr. 
Fairbanks  and  Mr.  Bacon. 

Mr.  Platt  of  Connecticut.  Mr.  President,  in  order  that  the  record 
may  be  complete,  I  ask  that  the  names  of  those  Senators  who  have  not 
appeared  and  taken  the  oath  may  be  called. 

The  President  pro  tempore.  The  names  of  Senators  who  have  not 
taken  the  oath  will  now  be  called. 

The  Secretary  called  the  names  of  absent  Senators,  as  follows: 

Messrs.  Aldrich,  Blackburn,  Burton,  Clark  of  Wyoming,  Culberson,  Depew,  Dryden, 
Foster  of  Washington,  Hawley.  Knox,  McLaurin,  Mitchell,  Quarles,  and  Tillman. 

The  President  pro  tempore.  The  Senator  from  Connecticut 
[Mr.  Platt]  will  now  please  tate  the  chair. 

Mr.  Platt  of  Connecticut  thereupon  took  the  chair. 

The  Presiding  Officer  (Mr.  Platt  of  Connecticut).  Senators,  the 
Senate  is  now  sitting  for  the  trial  of  the  impeachment  of  Charles 
Swayne,  judge  of  the  United  States  district  court  in  and  for  the 
northern  district  of  Florida. 

Mr.  Fairbanks.  Mr.  President,  I  offer  the  order  which  I  send  to  the 
desk,  and  ask  for  its  present  consideration. 

The  Presiding  Officer.  The  order  submitted  by  the  Senator  from 
Indiana  will  be  read. 

The  order  was  read,  as  follows: 

Ordered,  That  the  Secretary  notify  the  House  of  Representatives  that  the  Senate  is 
now  orgtanized  for  the  trial  of  articles  of  impeachment  against  Charles  Swayne,  judge  of 
the  United  States  district  court  for  the  northern  district  of  Florida,  and  is  ready  to 
receive  the  managers  on  the  part  of  the  House  at  its  bar. 

The  Presiding  Officer.  If  there  be  no  objection,  the  order  will  be 
now  considered.  The  question  is  on  its  adoption.  [Putting  the 
question.]  The  order  is  agreed  to.  The  Secretary  will  so  inform  the 
House  of  Representatives. 

Senators,  tne  Chair  is  sure  it  will  not  be  out  of  place  for  him  to  speak 
of  the  absolute  importance  that  all  Senators  who  have  been  iwom 
shall  be  in  their  seats  during  the  entire  proceedings  of  the  impeach- 
ment trial.     Even  committee  work  ougnt  to  be  suspended  during 
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the  hours  when  the  impeachment  trial  shall  be  proceeding.  The 
Chair  thought  it  proper  to  speak  of  this  at  the  present  time  and  to 
express  the  nope  tnat  all  Senators  may  be  present  during  the  proceed- 
ings. 

At  2  o'clock  and  27  minutes  p.  m.  the  managers  of  the  impeach- 
ment on  the  part  of  the  House  of  Representatives  appeared  at  the 
bar  and  their  presence  was  announced  oy  the  Sergeant  at  Arms. 

The  Presiding  Officer.  The  Sergeant  at  Arms  will  conduct  the 
managers  to  the  seats  provided  for  them  within  the  bar  of  the  Senate. 

The  managers  were  conducted  to  the  seats  assigned  them  within 
the  space  in  front  of  the  Secretary's  desk. 

The  Presiding  Officer.  Gentlemen  managers,  the  Senate  is  now 
organized  for  the  trial  of  the  impeachment  of  Charles  Swayne,  United 
States  judge  in  and  for  the  northern  district  of  Florida. 

Mr.  Manager  Palmer  rose  and  said :  Mr.  President,  we  are  instructed 
by  the  House  of  Representatives,  as  its  managers,  to  demand  that 
the  Senate  shall  issue  process  against  Charles  Swayne,  district  judge 
of  the  United  States  in  and  for  the  northern  district  of  Florida,  that 
he  answer  at  the  bar  of  the  Senate  the  articles  of  impeachment  hereto- 
fore exhibited  by  the  House  of  Representatives  through  its  managers. 

Mr.  Fairbanks.  Mr.  President,  I  propose  the  order  which  I  send  to 
the  desk,  and  I  ask  for  its  immediate  consideration. 

The  Presiding  Officer.  The  order  will  be  read. 

The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered,  That  a  Bummons  be  iBsued,  as  required  by  the  rules  of  procedure  and  prao 
tice  in  the  Senate  when  sitting  for  the  trial  of  impeachment  of  Charles  Swayne,  return- 
able on  Friday,  the  27th  day  of  the  present  month,  at  I  o'clock  in  the  afternoon, 

Mr.  Fairbanks.  Mr.  President,  I  present  another  order,  which  I 
send  to  the  desk,  and  for  which  I  ask  immediate  consideration. 

The  order  was  reacj,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered,  That  the  Senate,  sitting  for  the  trial  of  impeachment  of  Charles  Swayne, 
adjourn  until  Friday,  the  27  instant,  at  1  o'clock  in  the  afternoon. 

The  Presiding  Officer.  The  order  having  been  agreed  to,  the 
Senate,  sitting  for  the  trial  of  the  impeachment,  stands  adjourned 
until  1  o'clock  on  Friday,  the  27th  instant.  The  Senate  will  resume 
its  legislative  session. 

Mr.  Piatt  of  Connecticut  thereupon  vacated  the  chair,  which  was 
resumed  by  the  President  pro  tempore. 

Senate,  January  24,  1906. 

[Congressional  Record,  volume  39,  part  2,  page  1201.] 
POWER  OF   PRESIDING  OFFICER   IN   IMPEACHMENT   TRIALS. 

Mr.  Spooner.  Mr.  President,  the  rules  of  the  Senate  governing 
the  sessions  of  the  Senate  when  it  is  sitting  in  the  trial  of  impeach- 
ments seems  to  draw  a  distinction  between  the  Presiding  Officer 
of  the  Senate  and  the.  Presiding  Officer  on  the  trial.  Rule  V  pro- 
vides : 

V.  The  Presiding  Officer  shall  have  power  to  make  and  iasue,  by  himaelf  or  by  tiie 
Secretary  of  the  Senate,  all  orders,  mandates,  writs,  and  precepts  authorized  by  these 
rules,  or  by  the  Senate,  and  to  make  and  enforce  such  other  regulations  and*«den 
in  the  premises  as  the  Senate  may  authorize  or  provide. 
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The  forms  of  summonses  and  subpcenas  are  all  signed  by  the 
Presiding  Officer  of  the  Senate.  In  order  to  remove  all  possible 
question  as  to  who  shall  sign  the  mandates  of  the  Senate,  including 
subpcenas,  I  olfer  the  resolution  which  I  send  to  the  desk,  and  asE 
unanimous  consent  for  its  present  consideration. 

The  President  pro  tempore.     The  resolution  will  be  read. 

The  Secretary  read  as  follows : 

Resolved,  That  the  Presiding  Officer  on  the  trial  of  the  impeachment  of  Charles 
Swayne,  judge  of  the  United  States  in  and  for  the  northern  aistrict  of  Florida,  be. 
and  is  hereby,  authorized  to  sign  all  orders,  mandates,  writs,  and  precepts  authorized 
by  the  rules  of  procedure  and  practice  in  the  Senate  when  sitting  on  impeachment 
trials,  and  by  the  Senate. 

The  President  pro  tempore.  Is  there  objection  to  the  present 
consideration  of  the  resolution?  The  Chair  hears  none,  and  the 
resolution  is  before  the  Senate. 

Mr.  Bacon.  Before  the  resolution  is  agreed  to,  I  should  like  to 
ask  the  Senator  from  Wisconsin  if  it  is  not  a  fact  that  throughout 
the  rules  there  is  some  ambiguity,  if  I  may  so  speak,  and  would  it 
not  be  well  to  make  Rule  V  broad  enough,  not  only  to  cover  the 
particular  function  mentioned  in  that  rule,  but  all  other  duties  which 
are  connected  with  impeachment  trials  after  the  organization  of 
the  court,  which  in  the  rules  generally  are  delegated  to  the  Presiding 
Officer,  without  stating  whether  he  is  the  Presiding  Officer  of  the 
Senate  or  the  Presiding  Officer  of  the  court  ? 

Mr.  Spooner.  Mr.  President,  the  whole  matter  seenos  to  me  to 
be  in  the  power  of  the  Senate.  The  Constitution  invests  each  House 
with  the  power,  without  limit,  to  make  its  own  rules  of  procedure. 
Under  the  Constitution  the  function  of  trying  impeachment  cases 
devolves  upon  the  Senate,  and  the  provision  of  the  Constitution 
must  be  construed  as  authorizing  the  Senate  to  make  the  rules 
which  it  may  deem  necessary  for  the  proper  discharge  of  all  of  the 
duties  and  functions  devolved  upon  it  by  the  Constitution.  The 
Senate  has,  I  think,  within  its  power  and  with  perfect  propriety 
under  the  circumstances,  appointed  a  Senator  to  preside,  using  the 
language  of  the  rule,  to  be  tne  Presiding  Officer  on  the  trial.'^  That 
clearly  vests  in  him  the  functions,  as  I  think,  of  passing  upon  the 
admissibility  of  evidence  and  upon  the  various  questions  which  may 
arise  in  the  course  of  the  trial. 

This  question  is  one  which  must  be  determined  at  once,  for  a  sum- 
mons is  to  be  issued  to  Judge  Swayne  to  appear,  and  it  is  important, 
of  course,  that  there  shall  oe  no  doubt  that  the  officer  signing  the 
summons  has  the  power  to  do  so. 

The  rules  need  revision  anyway.  In  several  particulars  I  think 
they  are  a  little  inconsistent,  and  m  some  particulars  quite  blind. 

Mr.  Bacon.  And  in  others  quite  uncertain. 

Mr.  Spooner.  Yes.  But  there  is  no  time  now  to  enter  upon  a 
revision  of  the  rules,  so  I  hope  the  Senator  will  allow  us  by  this 
resolution,  which  clearly  covers  it,  to  meet  the  particular  necessity 
which  now  confronts  us. 

Mr.  Bacon.  Mr.  President,  I  recognize  fully  the  absolute  correct- 
ness of  everything  which  the  Senator  from  Wisconsin  has  stated. 

Mr.  Spooner.  if  the  Senator  will  allow  me  there 

Mr.  Bacon.  If  the  Senator  will  pardon  me  I  do  not  wish  that  the 
remarks  I  have  so  far  made  shouM  be  misunderstood  by  others.  I 
do  not  disagree  with  him  in  anything  he  has  said;  on  the  contrary, 
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as  I  have  stated,  I  recognize  fully  the  correctness  of  everjlhing 
which  he  has  said.  My  purpose  was  not  to  interfere  in  any  manner 
with  what  it  is  proposed  to  do  by  his  amendment  to  the  rules;  but 
knowing  the  fact  of  their  ambiguity  and  uncertainty  and  conflicting 
clauses  it  occurred  to  me  that  possibly  some  general  language  might 
be  used  which  would  not  only  cover  this  particular  necessity  but 
which  would  cover  all,  so  far  as  to  vest  withm  the  power  of  the  Pre- 
siding Officer  on  the  trial,  whom  we  have  selected,  all  the  pt>wers 
which  are  exercised  after  the  organization  of  the  court  and  wluch  are 
conferred  under  the  rules  generally  on  the  Presiding  Officer.  But  if 
the  Senator  thinks  that  the  rule  originally  adopted,  by  which  we  con- 
ferred certain  powers  upon  the  Senator  from  Connecticut  [Mr.  Plat  I] 
as  the  Presiding  Officer,  are  sufficient  to  cover  the  general  features 
which  I  have  in  mind  and  that  it  would  be  better  simply  to  have 
this  specific  rule  as  to  this  specific  function,  of  course  I  will  not  urge 
the  matter. 

Mr.  Spooner.  It  is  my  impression,  Mr.  President,  that  there  is  no 
absolute  necessity  for  the  adoption  of  this  resolution.  I  think  prob- 
ably *'the  Presiding  Officer  of  the  Senate''  means  "the  Presiding  Offi- 
cer of  the  Senate  sitting  as  an  impeachment  tribunal,"  but  there  is 
a  question  about  it. 

Now,  if  the  Senator  will  turn  to  Rule  VII 

Mr.  Bacon.  I  have  it  before  me. 

Mr.  Spoonee.  It  provides: 

VII.  The  Presiding  Officer  of  the  Senate  shall  direct  all  necessary  preparationsi  in 
the  Senate  Chamber,  and  the  Presiding  Officer  on  the  trial  shall  direct  all  the  formit 
of  proceedings  while  the  Senate  are  sitting  for  the  purpose  of  trying  an  impeacliment 
and  all  forms  during  the  trial  not  otherwise  specially  provided  for.  And  the  Presid- 
ing Officer  on  the  trial  may  rule  all  questions  of  evidence  and  incidental  questions, 
which  ruling  shall  stand  as  the  judgment  of  the  Senate  unless  some  member  of  the 
Senate  shall  ask  that  a  formal  vote  be  taken  thereon,  in  which  case  it  shall  be  8ub> 
raitted  to  tlie  Senate  for  decision,  etc. 

Ordinarily  the  Presiding  Officer  of  the  Senate  would  be  the  Presid- 
ing Officer  of  the  trial. 

Mr.  Bacon.  If  the  Senator  will  pardon  me,  of  course  I  do  not  wish 
to  interfere  with  this  particular  order,  but,  as  we  have  the  subiect 
before  us  for  the  moment,  I  may  say  the  difficulty  is  that  while 
Rule  VII  itself  differentiates  between  the  Presiding  Officer  of  the 
Senate  and  the  Presiding  Officer  on  the  trial  there  are  other  rules. 
Rule  V,  for  instance,  in  which  there  is  no  such  differentiation,  and  in 
which  the  simple  designation  ''Presiding  Officer *'  is  had. 

Mr.  Spooner.  The  resolution  I  have  submitted  is  applied  to  Rule 
V.     It  clears  Rule  V  or  is  intended  to  do  so. 

Mr.  Bacon.  Rule  VII  speaks  of  the  Presiding  Officer  of  the  Senate 
and  of  the  Presiding  Officer  on  the  trial,  whereas  Rule  V  only  speaks 
of  the  Presiding  Officer,  without  stating  which  one  it  is.  While  under 
some  proper  rule  of  construction  it  may  be  legitimate  to  draw  the 
the  conclusion  w^hich  the  Senator  does,  Rule  VII  does  make  that  clear. 
It  is  very  much  better,  in  my  opinion,  that  it  should  be  specified 
rather  than  left  to  a  question  of  construction,  but  I  do  not  insist 
upon  it  at  this  time.  I  guite  agree  with  the  Senator  that  the  rules 
should  be  revised,  but  this  is  not  the  proper  time  to  do  it.  We  can 
get  along  with  what  we  have  now. 

Mr.  Spooner.  In  this  particular  matter  it  must  be  made  aha>- 
lutely  clear  that  if  one  is  summoned  or  subpcenaed  to  appear  and 
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refuses  to  do  so,  it  is  necessary  that  there  shall  be  no  doubt  about 
the  power  of  the  officer  who  sent  the  process  to  sign  it. 

Mr.  Bacon.  The  Senator  is  entirely  correct  in  that. 

Mr.  Spooner.  I  hope  the  resolution  may  be  passed  at  this  time. 

The  resolution  was  unanimously  agreed  to. 


House  of  Representatives,  Thursday ,  January  SB,  1905, 

EXPENSES    OF    IMPEACHMENT    TRIAL    OF    JUDGE    CHARLES    SWAYNE. 

Mr.  Hemenway.  Mr.  Speaker,  I  desire  to  take  from  the  Speaker's 
table  Senate  joint  resolution  97,  and  ask  for  its  immediate  con- 
sideration. 

The  Speaker.  The  gentleman  from  Indiana  asks  for  unanimous 
consent  to  take  from  the  Speaker's  table  the  Senate  joint  resolution 
which  the  Clerk  will  report. 

The  Clerk  read  as  follows: 

JOINT  RESOLUTION  (S.  J.  Res.  97)  Provldli^  for  the  payment  of  the  expenses  of  the  Senate  in  the  im- 
peachment trial  of  Charles  Swaime. 

Resolved,  etc..  That  there  be  appropriated  from  any  money  in  the  Treasury  not 
otherwifle  appropriated  the  sum  of  $40,000,  or  so  much  thereof  as  may  be  necesBary, 
to  defray  the  expenses  of  the  Senate  in  the  impeachment  trial  of  Chiurles  Si^^ayne. 

The  Speaker.  Is  there  objection  ? 

Mr,  Hughes  of  West  Virginia.  I  object. 

The  Speaker.  The  gentleman  from  West  Virginia  objects. 

Mr.  Hughes  of  West  Virginia.  I  want  to  find  out  why  it  is  neces- 
sary for  that  amount  to  be  appropriated  for  this  purpose.  It  seems 
entirely  too  much. 

Mr.  Hemenwat.  I  think  it  is  too  much;  but  no  portion  of  it  will 
be  expended  except  that  which  is  absolutely  necessary;  and  I  did 
not  think  it  advisable  to  amend  it. 

Mr.  Hughes  of  West  Virginia.  Mr.  Speaker,  I  withdraw  my 
objection. 

The  Speaker.  The  gentleman  withdraws  his  objection.  Is  there 
further  objection  ?    [After  a  pause.]     The  Chair  hears  none. 

The  joint  resolution  was  ordered  to  a  third  reading,  read  the 
third  time,  and  passed. 


Senate,  January  27 ,  1906. 

[Congr«S8ioxua  Beoord,  volume  ao,  part  2,  page  1440-1461.] 

The  President  pro  tempore.  The  hour  of  1  o'clock,  to  which  the 
Senate  sitting  as  a  court  in  the  impeachment  of  Judge  (3iarles  Swayne 
adjourned,  has  arrived.  Will  the  Senator  from  Connecticut  [Mr.  Piatt] 
please  take  the  chair  ? 

Mr.  Piatt  of  Connecticut  thereupon  took  the  chair  as  Presiding 
Officer. 

The  Presiding  Officer.  The  Sergeant  at  Arms  will  make  the 
opening  proclamation. 

The  Sergeant  at  Arms.  Hear  ye !  Hear  ye  I  Hear  ye  I  All  per- 
sons are  commanded  bo  keep  silence  on  pain  of  imprisonment  while 
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the  Senate  of  the  United  States  is  sitting  for  the  trial  of  the  articles  of 
impeachment  exhibited  by  the  House  of  Representatives  against 
Charles  Swayne,  judge  of  the  district  court  of  the  United  States  in  and 
for  the  northern  district  of  Florida. 

The  Presiding  Officer.  The  Secretary  will  now  call  the  names 
-of  those  Senators  who  have  not  been  sworn,  and  such  of  those  Senators 
as  are  present  in  the  Chamber  will,  as  their  names  are  called^  advance 
'«to  the  desk  and  take  the  oath. 

The  Secretary  called  the  names  of  the  Senators  who  had  not  been 
heretofore  sworn,  whereupon  Senators  Blackburn,  Depew,  Dryden, 
Knox,  and  McLaurin  advanced  to  the  area  in  front  of  the  Secretary's 
desk  and  the  oath  was  administered  to  them  by  the  Presiding  Officer. 

Mr.  Fairbanks.  I  oiTer  the  resolution  which  I  send  to  the  desk,  for 
which  I  ask  present  consideration. 

The  resolution  was  read,  considered  by  unanimous  consent,  and 
agreed  to,  as  follows : 

Resolved^  That  the  Secretary  inform  the  House  of  Representativea  that  the  Senate 
is  sitting  in  its  Chamber  and  ready  to  proceed  with  the  trial  of  the  impeachment  of 
Charles  Swayne. 

At  1  o'clock  and  7  minutes  p.  m.  the  Assistant  Sei^eant  at  Arms 
announced  the  managers  on  the  part  of  the  House  of  Representatives. 

The  Presiding  Officer.  The  managers  will  be  admitted  and  con- 
ducted to  the  seats  provided  for  them  within  the  bar  of  the  Senate. 

The  manners  were  conducted  to  seats  provided  in  the  space  in 
front  of  the  Secretary's  desk,  on  the  left  of  the  Chair,  namely:  Hon. 
Henry  W.  Palmer,  of  Pennsylvania;  Hon.  MarUn  E.  Olmsted,  of 
Pennsylvania;  Hon.  James  B.  Perkins,  of  New  York;  Hon.  Henry  D. 
Clayton,  of  Alabama;  Hon.  David  A.  De  Armond,  of  Missouri;  and 
Hon.  David  H.  Smith,  of  Kentucky. 

At  1  o'clock  and  14  minutes  p.  m.  Hon.  Anthony  Hi^ins  and  Hon. 
•John  M.  Thurston,  counsel  lor  the  respondent,  Charles  Swayne, 
entered  the  Senate  Chamber  and  were  conducted  to  the  seats  assifi:ned 
them  in  the  space  in  front  of  the  Secretary's  desk,  on  the  right  of  the 
Ohair. 

The  Presiding  Officer.  The  Secretary  will  read  the  minutes  of 
the  proceedings  of  the  last  session  of  the  Senate  while  sitting  in  the 
trial  of  the  impeachment  of  Charles  Swayne. 

The  Secretary  read  the  Journal  of  proceedings  of  the  Senate,  sitting 
for  the  trial  of  the  impeachment,  of  Tuesday,  January  24,  1905. 

The  Presiding  Officer.  The  Secretary  will  now  read  the  return  d 
the  Sergeant  at  Arms  to  the  summons  directed  to  be  served. 

The  Secretary  read  the  following  return  appended  to  the  writ  of 
summons: 

The  foregoing  writ  of  summons,  addressed  to  Charles  Swayne,  and  the  foregoing  prp- 
-cept,  addressed  to  me,  were  dulv  served  upon  the  said  Charles  Swayne  by  delivery  to 
&nd  leaving  him  with  true  and  attested  copies  of  the  same  at  1215  Tatnall  Stieet. 
Wilmington,  Del.,  the  residence  of  Henry  G.  Swayne,  on  Tuesday,  the  24th  day  irf 
January,  1905,  at  7  o'clock  and  45  minutes  in  the  afternoon  of  that  day. 

Daniel  M.  Ransdsll, 

Sergeant  at  Arms  United  States  Senate. 

The  Presiding  Officer.  The  Secretary  will  now  administ-er  to  the 
Sergeant  at  Arms  an  oath  in  support  of  the  truth  of  his  return. 
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The  Secretary  (Mr.  Charles  G.  Bennett)  administered  the  following 
oath  to  the  Sergeant  at  Arms: 

You,  Daniel  M.  Rausdell,  Sergeant  at  Anns  of  the  Senate  of  the  United  States,  do 
solemnly  swear  that  the  return  made  by  ^ou  upon  the  process  issued  on  the  24.th  day 
of  January,  1905,  by  the  Senate  of  the  United  States  against  Charles  Swayne,  is  truly 
made,  and  that  you  have  performed  such  service  as  therein  described.  So  help 
you  God. 

The  Sergeant  at  Arms.  I  do  so  swear. 

The  Presiding  Officer.  The  Sergeant  at  Arms  will  make  procla- 
mation. 

The  Sergeant  at  Arms.  Charles  Swayne,  Charles  Swajme,  Charles 
Swayne,  judge  of  the  district  court  of  the  United  States  for  the  north- 
em  district  of  Florida:  Appear  and  answer  to  the  articles  of  impeach- 
ment exhibited  by  the  House  of  Representatives  against  you. 

Mr.  HiGGiNS.  Mr.  President,  on  behalf  of  the  respondent,  Charles 
Swayne,  I  beg  to  enter  the  following  appearance: 

To  the  Jumordble  the  Senate  of  the  United  StateSy  sitting  as  a  court  of  impeachment: 

1,  Charles  Swayne,  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  now  present  in  the  city  of  Washington,  having  teen  served 
with  a  summons  to  be  in  the  city  of  Washington  on  the  27th  day  of  January,  1905,  at 
1  o'clock  afternoon,  to  answer  certain  articles  of  impeachment  presented  against  me 
by  the  honorable  the  House  of  Representatives  of  the  United  States,  do  hereby  enter 
my  appearance  by  my  counsel,  Anthony  Higgins  and  John  M.  Thurston,  who  have 
my  warrant  and  authority  therefor,  and  who  are  instructed  by  me  to  ask  this  court 
for  a  reasonable  time  for  the  preparation  of  my  answer  to  said  articles. 

Charles  Swayne. 

Bated  at  Washington,  D.  C,  this  27th  day  of  January,  A.  D.  1905. 

I  ask  that  this  be  filed,  and  I  submit  a  copy  for  the  managers. 
The  Presiding  Officer.  It  will  be  placea  on  file. 
Mr.  Thurston.  On  behalf  of  the  respondent  we  make  the  following 
motion : 

In  the  Senate  of  the  United  States,  sitting  as  a  court  of  impeachment.  The  United 
States  of  America  v.  Charles  Swayne.  Upon  articles  of  impeachment  presented  by 
the  House  of  Representatives  of  the  United  States  of  America. 

The  respondent,  by  his  counsel,  now  comes  and  moves  the  court  to  grant  him  the 
period  of  seven  days  in  which  to  prepare  and  present  his  answer  to  the  articles  of 
impeachment  presented  against  him  herein. 

Anthony  Hiooins. 

John  M.  Thurston. 

Mr.  Fairbanks.  Mr.  President,  I  move  the  adoption  of  the  order 
which  I  send  to  the  desk. 

The  Presidino  Officer.  The  Senator  from  Indiana  moves  the 
adoption  of  an  order,  which  will  be  read. 

Tiie  order  was  read,  and  agreed  to,  as  follows : 

Ordered,  That  the  respondent  present  his  answer  to  the  articles  of  impeachment  at 
12  o'clock  and  30  minutes  post  meridian  on  the  3d  day  of  February  next. 

Mr.  Manager  Palmer.  I  move  the  adoption  of  the  order  which  I 
send  to  the  Secretary's  desk  to  be  read. 

The  Presiding  Officer.  The  proposed  order  will  be  read. 
The  Secretary  read  as  follows : 

Ordered,  That  lists  of  witnesses  le  furnished  the  Seigeant-at-Arms  by  the  managers 
and  the  respondent,  who  shall  >  e  subpoenaed  by  him  to  appear  on  the  10th  day  of 
February,  at  1  o'clock  post  meridian. 

Ordered  J  That  the  cause  shall  be  opened  and  the  trial  proceed  on  the  13th  day  of 
February,  at  1  o'clock  post  meridian,  unless  otherwise  ordered. 
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The  Presiding  Officer.  Senators,  are  you  ready  for  the  question 
on  the  adoption  of  the  order  presented  by  the  managers  on  the  part  of 
the  House « 

Mr.  Thurston.  Mr.  President 

Mr.  Manager  Palmer.  I  move  the  adoption  of  the  order. 

Mr.  Fairbanks.  The  reading  of  the  oraer  was  not  distinctly  heard, 
and  I  ask  that  it  may  be  again  read  for  the  information  of  the  Senate. 

The  Presiding  Officer.  The  proposed  order  wUl  again  be  read. 

The  Secretary  again  read  the  order. 

Mr.  Thurston.  Mr.  President,  on  behalf  of  the  respondent,  we  desire 
to  say  that  we  have  had  in  mind  the  important  pubHc  business  that 
must  necessarily  be  transacted  by  the  Senate  between  now  and  the 
expiration  of  the  session  on  the  4th  of  March,  and  we  are  disposed  in 
every  way  consistent  with  the  interests  of  our  cUent  to  assist  the 
Senate  in  expediting  this  trial.  And  for  our  part,  while  we  are  not 
here  in  the  attitude  of  objecting  to  any  order  that  the  Senate  may 
seek  to  make,  we  see  no  reason  why  the  trial  might  not  proceed  just 
as  well  on  the  10th  day  of  February  as  on  the  13th. 

Mr.  Fairbanks.  Mr.  President,  1  ask  for  a  division.  Two  orders 
are  proposed.     I  ask  that  the  first  may  be  first  considered. 

Tne  Presiding  Officer.  The  request  of  the  Senator  from  Indiana 
is  entirely  within  the  rules  of  the  Senate.  The  Secretary  will  read 
the  first  division  of  the  proposed  order. 

The  Secretary  read  as  follows: 


Orderedj  That  lists  of  witnesses  be  furnished  the  Sergeant  at  Arms  by  the ^ 

and  the  respondent,  who  shall  be  subpoenaed  by  him  to  appear  on  the  lOth  day  of 
February,  at  1  o'clock  postmeridian. 

Mr.  Bacon.  Mr.  President,  in  order  that  Senators  may  vote 
inteUigently  upon  the  order,  I  suggest  that  it  might  be  profitable  for 
the  managers  to  state  to  us  the  reason  why  it  is  not  practicable  to 
proceed  on  the  10th,  if  such  reason  there  be. 

The  Presiding  Officer.  The  first  division  of  the  order  is  now 
under  consideration,  providing  that  the  witnesses  be  directed  to 
appear  on  the  10th. 

Mr.  Bacon.  I  did  not  catch  the  reading.  I  withdraw  the  sugges- 
tion until  after  the  pending  question  is  disposed  of. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  first 
part  of  the  order,  which  has  been  read. 

Mr.  Bailey.  Mr.  President,  it  does  not  seem  to  me  that  there  can 
be  any  good  reason  why  the  managers  on  the  part  of  the  House  can 
not  be  ready  to  proceed  with  this  trial  on  the  3d  day  of  Februarr 
instead  of  the  13th.  Without  intending  the  slightest  criticism  of 
the  managers  or  the  House  itself,  I  beg  to  remind  this  court  that  for 
several  months  the  House  has  pursued,  through  its  committees,  this 
investigation,  and  I  am  perfectly  sure  that  the  managers  on  the  part 
of  the  House  know  at  this  moment  all  of  the  important  facts  involved 
in  this  controversy. 

This  investigation  was  proposed  and  directed  by  the  House  quite 
a  year  ago,  or  almost.  The  accused  has  been  through  all  the  allega- 
tions and  all  the  testimony  against  him,  and  within  one  week  from 
to-day,  it  seems  to  me,  the  Senate,  sitting  as  a  court,  could  reasonafalj 
expect  both  sides  to  be  readv  to  proceea. 

If  this  trial  is  delayed  until  the  13th  of  February  we  will  witness  th* 
spectacle,  to  say  the  least  not  gratifying,  of  the  Senate  being  foroed 
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either  to  hurry  with  this  solemn  and  important  duty  or  neglect  some 
of  its  legislative  functions.  Unless  the  managers  on  the  part  of  the 
House  are  willing  to  say  that  thev  could  not  prepare  to  proceed  with 
the  trial  of  this  case  upon  the  day  when  Judge  Swayne  makes  his 
answer,  I  should  prefer — I  should  almost  insist — that  we  enter  upon 
the  tristl  then  instead  of  on  the  10th,  as  suggested  by  some,  or  on  the 
13th,  as  proposed  by  the  managers  on  the  part  of  the  House. 

I  sincerely  hope  that  the  managers  on  the  part  of  the  House  will 
feel  warranted  in  saying  that  they  will  be  ready  to  proceed  upon  the 
very  day  when  Judge  Swayne  shall  make  his  answer. 

Mr.  Spooneb.  Mr.  President,  if  the  answer  of  the  respondent  is  to 
be  exhibited  to  the  Senate  on  the  3d  day  of  February,  it  would  be 
undue  haste  and  perhaps  injustice  to  the  managers. to  re<iuire  them  to 
proceed  to  trial  on  that  day.  The  practice  is,  and  in  this  case  it  may 
very  easily  be  a  necessity,  that  the  managers  of  the  House  will  desire 
to  file  a  replication  to  the  answer.  They  will  not  have  had  oppor- 
tunity to  pursue  it  until  the  3d.  They  should  have  opportunity  to 
consider  it  and  to  prepare  such  pleadings  in  reply  to  it  as  they  may 
be  advised.  So  I  think  they  ought  not  to  be  required  to  proceed  to 
trial  on  the  same  day  that  the  answer  of  the  respondent  is  presented 
to  the  Senate. 

Mr.  Bailey.  I  suggest  to  the  Senator  from  Wisconsin  that  we 
would  proceed  with  tne  trial  within  the  meaning  of  that  term,  and  if 
the  managers  on  the  part  of  the  House  desire  to  have  one  day  or  two 
days  to  make  such  reply  as  they  might  deem  necessary,  the  court 
could  then  allow  it.  I  object  merely  to  the  delay  of  10  days  or  the 
delay  of  one  week  after  the  answer  is  made  being  ordered  now. 
Uncfoubtedly  if  the  court  entered  upon  the  trial  on  the  3d  day  of 
February  and  the  managers  on  the  part  of  the  House  should  ask  for 
time  to  reply  to  the  answer  of  Judge  Swayne,  no  Senator  would 
doubt  the  propriety  and  justice  of  allowing  it.  But  they  might  only 
want  one  day,  or  tney  might  only  want  two  days;  and  it  seems  to  me 
that  we  would  ^ave  time  by  ordering  the  trial  to  begin  then,  because 
by  such  order  it  does  not  necessarily  mean  that  the  testimony  shall 
be  taken  either  that  or  the  following  day. 

Mr.  Manager  Palmeb.  Mr.  President,  on  behalf  of  the  managers, 
I  wish  to  state  that  under  the  order  which  has  already  been  made  the 
respondent  has  until  the  3d  of  February  to  answer.  The  managers 
will  be  obliged  to  submit  any  replication  or  exception  or  demurrer 
that  they  may  see  fit  to  prepare  to  the  House  for  its  adoption.  We 
shall  ask  at  least  two  days  or  perhaps  three  days  for  that  purpose. 
That  wiU  run  the  time  over  until  the  6th  of  February.  Then  proba- 
bly an  argument  will  occur  on  the  replication  or  on  the  exceptions  or 
on  the  demurrer  or  on  whatever  pleading  the  managers  may  see  fit 
to  file. 

Of  course  it  is  not  supposed  that  the  proceedings  in  this  case  will 
be  suspended  until  the  13th.  It  is  supposed  that  between  the  3d  and 
the  13th  the  issues  will  be  framed  and  the  pleadings  settled.  No 
lawyer  can  undertake  to  prepare  a  case  until  the  pleadings  are  set- 
tled, until  he  knows  what  issues  he  has  to  meet.  We  are  not  aware 
and  we  can  not  foretell  what  answer  the  respondent  will  make  in  this 
case.  If  the  pleadings  are  settled  by  the  6th  of  February  and  the 
witnesses  are  subpoenaed  to  appear  on  the  10th  and  it  is  ordered  that 
the  case  shall  be  opened  and  the  witnesses  examined  on  the  13th, 


662  IMPEACHMENT   OF  JUDGE  CHABLES  8WAYNE. 

that  will  give  the  managers  from  the  10th  to  the  13th  to  examine 
their  witnesses  and  to  arrange  in  an  orderly  way  so  that  the  case  may 
be  adequately  and  properly  presented  to  the  Senate. 

That  is  the  thought  which  the  managers  had  in  presenting  this 
order.  I  wish  to  state  that  the  time  is  as  short  as  it  possibly  can  be. 
The  managers  can  not  get  ready  any  sooner  than  that,  and  there  will 
be  nothing  gained  by  forcing  a  trial  before  that  date. 

Mr.  Blackburn.  Mr.  President,  in  order  that  the  Senate  may  be 
informed  just  here  on  what  seems  to  me  to  be  an  essential  matter,  I 
want  to  know  whether  we  are  to  understand  from  the  managers  of 
the  House  that  every  pleading  that  the  managers  are  to  prepare, 
whether  in  the  nature  of  a  reply  to  an  answer  or  a  demurrer  or  excep- 
tion— all  of  these  preliminary  pleadings — ^must,  in  the  judgment  rf 
the  managers,  be  by  them  submitted  to  the  House  and  approved 
before  they  have  authority  to  file,  and  proceed  here  I 

Mr.  Manager  Palmer.  Mr.  President 

Mr.  Blackburn.  Will  the  manager  allow  me  for  just  a  moment? 
I  will  complete  the  question,  because  I  rise  simply  to  get  the  informa- 
tion that  seems  to  me  necessary. 

My  understanding  of  it  is  that  the  Members  of  the  House  who  con- 
stitute the  committee  of  managers  are  assumed  to  be  lawyers.  Ebe, 
I  take  it,  they  would  not  have  been  selected  by  the  House.  I  may 
be  entirely  in  error,  but  my  understanding  is  that  when  the  House 
selected  them  and  clothed  them  with  the  duty  of  representing  the 
House  in  the  prosecution  of  these  charges  they,  and  not  the  House, 
were  charged  with  the  preparation  of  the  pleadings  and  the  biinging 
of  this  case  to  trial,  and  that  they  have  already  the  authority  of  the 
House.  I  do  not  understand — though,  as  I  nave  said,  I  may  be 
entirely  in  error — that  they  must  go  back  and  get  additional  author- 
ity in  the  nature  of  approval  of  every  step  that  they  take  in  the  dis- 
charge of  the  duty  which  the  House  has  put  upon  them  as  its  man- 
agers and  representatives  in  the  prosecution  of  this  impeachment. 

Mr.  Manager  Palmer.  In  answer  to  the  Senator  from  Kentucky, 
I  will  say  that  we  are  proceeding  in  strict  accordance  with  all  tie 

Srecedents,  from  the  first  impeachment  trial  ever  had  in  the  Senate 
own  to  the  last  trial  that  was  had,  namely,  that  of  William  W.  Bdt 
nap,  Secretary  of  War.  The  managers  have  always  consulted  the 
House  as  to  the  form  of  pleadings,  especially  the  replication.  TTie 
House  prepares  the  articles,  the  House  votes  on  the  articles,  and 
necessarily  there  must  be  submitted  to  the  House  any  replication  or 
exceptions  or  demurrer  that  the  managers  may  prepare.  We  only 
follow  the  precedents ;  and  while  it  may  be  a  very  violent  presumption 
that  the  managers  are  lawyers,  we  at  least  are  lawyers  enough  to  fol- 
low precedent. 

The  Presiding  OFFiCER^The  Chair  wishes  to  observe  at  this 
point  that  he  doubts  the  propriety  of  debate  between  Senators  and 
the  managers  of  the  impeachment  on  the  part  of  the  House.  He 
does  not  speak  positively  upon  that  question,  not  having  had  an 
opportunity  to  examine  the  precedents. 

Mr.  Fairbanks.  We  understand  that  the  order  which  the  nuuh 
agers  of  the  House  have  asked  for  can  not  properly  be  put  by  them, 
and  T  suppose  it  is  the  proper  practice  to  regard  tne  order  offered  as 
a  request.  I  offer,  upon  the  request  of  the  managers  of  the  House,  fcff 
present  consideration  the  order  which  I  send  to  the  desk. 

The  Presiding  Officer.  The  order  will  be  read. 
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The  Secretary  read  as  follows: 

Ordered,  That  lists  of  witnesses  be  furnished  the  Sei^eant  at  Arms  by  the  managers 
and  the  respondent,  who  shall  be  subpoenaed  by  him  to  appear  on  tne  10th  day  of 
February,  at  1  o'clock  postmeridian. 

The  Presiding  Officer.  Senators,  are  you  ready  for  the  ques- 
tion? 

Mr.  Teller.  Let  the  order  be  read  again. 

The  Presiding  Officer.  The  Senator  from  Colorado  calls  for  the 
further  reading  of  the  proposed  order. 

The  secretary  again  read  the  order. 

Mr.  Bailey.  Mr.  President,  I  move  to  strike  out  the  word  *' tenth'* 
and  to  insert  ^' third."  I  majr  be  permitted  to  say  in  support  of 
the  motion  that  the  very  practice  suggested  by  the  managers  of  the 
House,  of  reporting  back  to  the  House  sucn  replication,  answer^ 
or  demurrer  as  they  may  see  fit  to  recommend,  emphasizes  the 
necessity  of  the  Senate  proceeding  with  this  trial  at  the  earliest 
possible  day. 

The  Presiding  Officer.  The  Senator  from  Texas  moves  to 
amend  the  proposed  order  as  will  be  stated. 

The  Secretary.  In  the  last  line  it  is  proposed  to  strike  out  the 
word  *' tenth"  and  insert  *' third";  so  as  to  read  ^'the  3d  day  of 
February." 

Mr.  Bacon.  I  should  like  to  inquire  of  the  managers,  through  the 
Chair,  whether  there  is  any  difficulty  in  the  witnesses  being  sum- 
moned to  appear  and  their  obeying  the  summons  by  the  3d  ? 

The  Presiding  Officer.  The  managers  will  respond. 

Mr.  Manager  Palmer.  Mr.  President,  I  should  say  it  would  be 
practically  a  physical  impossibility  to  get  the  witnesses  here  by  the 
3d.  They  are  in  Florida  and  in  Texas  and  in  Louisiana,  and  by  the 
ordinary  courses  of  travel  at  this  season  it  would  be  practically 
impossible  for  the  Sergeant  at  Arms  to  go  there,  ascertain  where- 
the  witnesses  are,  summon  them,  and  bring  them  here  by  the  3d. 

Secondly,  it  would  be  of  no  use  at  all  to  get  them  here  on  the  3d;: 
we  could  not  do  anything  with  them,  because  the  pleadings  will  not. 
have  been  settled  on  the  3d.  The  3d  of  February  is  the  day  when 
the  respondent  is  to  put  in  his  answer. 

The  House  will  asK,  and  I  suppose  under  the  practice  will  receive, 
some  time  to  file  a  replication.  There  is  no  use  to  have  the  witnesses 
liere  until  after  the  pleadings  are  settled,  certainly,  and  it  seems  to 
me  to  be  a  reasonable  request  that  the  managers  should  have  a  few 
minutes  after  the  witnesses  get  here  to  prepare  for  trial. 

Mr.  Bailey.  Mr.  President,  in  view  of  the  statement  by  the 
managers  of  the  House  that  it  would  be  a  physical  impossibility^ 
to  summon  these  witnesses  and  have  them  here  by  the  3d,  I  with- 
draw the  amendment  which  I  proposed. 

The  Presiding  Officer.  The  amendment  is  withdrawn.  The 
question  is  on  agreeing  to  the  order. 

The  order  was  agreed  to. 

Mr.  Fairbanks.  I  move,  Mr.  President,  that  the  Senate  sitting 
for  the  trial  of  the  impeachment  adjourn  until  Friday,  the  3d  day 
of  February  next,  at  half  past  12  o'clock  postmeridian. 

The  motion  was  agreed  to;  and  (at  1  o  clock  and  40  minutes  p.  m.) 
the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned  until 
Friday,  February  3,  1905,  at  12.30  o'clock  p.  m. 
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The  managers  on  the  part  of  the  House  and  the  counsel  for  the 
respondent  withdrew  from  the  Chamber. 

The  President  pro  tempore  resumed  the  chair. 

Mr.  Bailey.  Mr.  President,  a  moment  ago,  when  the  Senate  was 
sitting  as  a  court,  it  was  doubted  if  the  managers  on  the  part  of  the 
House  are  permitted  under  the  rules  to  make  a  motion.  My  own 
opinion  is  that  nobody  but  a  Senator  can  make  a  motion  to  be  voted 
on  by  the  Senate,  but  it  would  be  a  most  anomalous  situation  if  an 
attorney  in  any  kind  of  a  court  could  not  make  motions  before  that 
court  to  be  acted  on  by  that  court.  And  for  my  own  guidance — I  am 
sure  that  other  Senators  are  in  much  the  same  frame  of  mind— 
I  should  like  to  have  that  question  settled.  If  it  would  be  proper, 
I  should  hke  to  have  the  Jucnciary  Committee  report,  or  if  the  Senate 
prefers,  a  special  committee,  what  have  been  the  practice  and  the 
precedents  m  that  respect. 

It  would  be  awkwara,  to  say  the  least  of  it,  if  the  managers  on  the 

Sart  of  the  House  in  a  trial  of  this  kind  should  have  to  solicit  some 
enator  to  make  a  motion  which  they  thought  necessary  to  the 
presentation  of  their  case. 

Mr.  Bacon.  I  will  state  that  which  will  recall  to  the  recollection 
of  the  Senator  from  Texas  a  fact  possibly  he  has  forgotten.  The 
Senate  alreadv  has  a  special  committee  appointed  for  the  purpose  of 
considering  all  questions  of  that  kind. 

Mr.  Bailey.  That  had  escaped  my  mind;  and  as  there  is  a  special 
committee  of  that  kind  of  course  that  special  committee  wdl  be 
prepared  to  report  on  it.  I  should  dislike  to  see  the  Senate  again 
meet  as  a  court  without  some  understanding  as  to  the  power  of  the 
managers  on  the  part  of  the  House  or  counsel  on  the  part  of  Judge 
Swayne.  Without  having  looked  at  the  precedents  at  all,  my 
impression  would  be  that  they  would  be  entitled  to  make  the  same 
motions  to  this  court  that  any  attorney  would  be  in  any  other  court. 

Tlie  President  pro  tempore.  Tliere  is  a  select  committee,  of  which 
the  Senator  from  Connecticut  [Mr.  Piatt]  is  chairman,  and  undoubt- 
edly, the  attention  of  that  committee  having  been  called  to  this 
question,  the  Senate  will  be  advised  by  it. 

Senate,   February  S,  1906. 

[CongreiBlonAl  Raoord,  volume  39,  part  3,  page  1818.] 

The  President  pro  tempore  (at  12  o'clock  and  30  minutes  p.  m.). 
The  hour  has  arrived  to  which  the  Senate  sitting  as  a  court  of  impeach- 
ment adjourned,  and  the  Senator  from  Connecticut  will  please  take 
the  chair. 

Mr.  Piatt  of  Connecticut  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Piatt  of  Connecticut).  The  Senate 
is  now  sitting  for  the  trial  of  the  impeachment  of  C  harles  Swavne,  a 
vudge  of  the  United  States  in  and  for  the  northern  district  of  Florida. 
The  Sergeant  at  Anns  will  make  proclamation. 

The  Sergeant  at  Arms  made  proclamation  as  lollows: 

Hear  ve!  Hear  ye!  Hear  ye!  All  persone  are  commanded  to  keep  silence,  on  pain 
of  impriBoriment,  while  tJie  Senate  of  the  United  States  is  sitting  for  the  trial  ol  th* 
articles  of  impeachment  exhibited  by  the  House  of  Representatives  of  the  United 
States  against  Charles  Swayne,  judge  of  the  district  court  of  the  United  States  in  and 
for  the  northern  district  of  Florida. 
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The  Presiding  Officer.  The  following  Senators  who  are  now  pres- 
ent and  who  have  not  been  heretofore  s^i^vorn  will  please  present  them- 
selves in  front  of  the  desk  to  receive  the  oath:  Mr.  Quarles,  Mr.  Cul- 
berson, and  Mr.  Foster  of  Washington. 

Mr.  QuarleS;  Mr.  Culberson,  and  Mr.  Foster  of  Washington  advanced 
to  the  area  in  front  of  the  Secretary's  desk,  and  the  Presiding  Officer 
administered  to  them  the  following  oath: 

You  do,  each  of  you,  solemnly  swear  that  in  all  things  appertaining  to  the  trial  of 
the  impeachment  of  Charles  Swayne,  jud^e  in  and  for  the  northern  district  of  Florida, 
now  pending,  you  will  do  impartial  justice,  according  to  the  Constitution  and  laws. 
So  help  you  God . 

The  Presiding  Officer.  The  Sergeant  at  Arms  will  notify  the 
managers,  if  they  are  in  waiting,  that  the  Senate  is  ready  to  proceed. 

At  12  oVlock  and  32  minutes  p  m.  the  managers  on  the  part  of  the 
House  of  Representatives  were  announced,  and  they  were  conducted 
by  the  Assistant  Sergeant  at  Arms  to  the  seats  assigned  them  in  the 
area  in  front  of  the  secretary's  desk. 

The  PRESiniNG  Officer.  The  Sergeant  at  Arms  will  also  notify 
the  counsel  for  the  respondent. 

Mr.  Anthony  Higgins  and  Mr.  John  M.  Thurston,  counsel  for  the 
respondent,  entered  the  Chamber  and  were  assigned  to  the  seats 
provided  for  them  in  the  area  in  front  of  the  secretary's  desk. 

The  Presiding  Officer  The  Journal  of  the  proceedings  of  the 
last  session  of  the  Senate  sitting  for  the  trial  of  the  impeacnment  of 
Charles  Swayne  will  now  be  read. 

The  Journal  of  the  proceedings  of  the  Senate  sitting  as  a  court  on 
Friday,  January  27,  1905,  was  read. 

Mr  Bacon.  Mr.  President,  I  am  instructed  by  the  special  com- 
mittee of  the  Senate  in  the  present  impeachment  case  to  submit  an 
order  relative  to  the  procedure  in  this  case,  which  it  is  requested 
mav  have  present  consideration  and  be  adopted. 

The  Presiding  Officer.  The  proposed  order  wid  be  read  by  the 
Secretary. 

The  Secretarv  read  as  follows : 

Ordered,  That  in  all  matterR  relating  to  the  procediu^  of  the  Senate  fitting  in  the 
trial  of  the  impeachment  of  Charles  Swayne,  judge  of  the  district  court  of  the  United 
States  in  and  lor  the  northern  district  of  Florida,  whether  as  to  form  or  otherwi£«e,  the 
managers  on  the  part  of  the  House,  or  the  counsel  representing  the  respondent,  may 
submit  a  request  or  application  orally  to  tlie  Presiding  Officer,  or,  if  required  by  him, 
or  requested  by  any  Senator,  shall  submit  the  same  in  writing. 

In  all  matters  relating  immediately  to  the  trial,  such  as  tlie  admission,  rejection, 
or  fitriking  out  of  evidence,  or  other  questions  usually  arising  in  the  trial  of  causes  in 
courts  of  justice,  if  the  managers  or  counsel  for  the  respondent  desire  to  make  any 
application,  request,  or  objection,  the  same  shall  be  addressed  directly  to  the  Presia- 
ing  Officer  and  not  otherwise. 

It  shall  not  be  in  order  for  any  Senator  to  engage  in  colloquy,  or  to  address  Questions 
either  to  the  managers  on  the  part  of  the  House  or  the  counsel  for  the  respondent,  nor 
shall  it  be  in  order  for  Senators  to  address  each  other,  but  they  shall  address  their 
remarks  directly  to  the  Presiding  Officer. 

The  Presiding  Officer.  The  Senator  from  Georgia  asks  unani- 
mous consent  for  the  immediate  consideration  of  the  order  which 
has  just  been  read.  Is  there  objection  ?  [A  pause  ]  If  not,  shall  it 
be  adopt-ed?     [Putting  the  question.]     The  order  is  agreed  to 

Mr.  Spooner.  Mr.  President,  as  the  order  is  to  operate  as  a  suspen- 
sion, during  the  time  of  this  trial,  of  general  rules  of  the  Ssnate  upon 
the  subject  of  impeachment,  I  think  the  record  should  show  wnat 
the  fact  is — that  tne  order  was  unanimously  adopted. 


^ 
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The  Presiding  Officer.  The  Presiding  OflBcer  will  state  that  the 
resolution  was  unanimously  adopted.  Are  counsel  for  the  respondent 
ready  to  proceed  ? 

Mr  Thurston.  Mr  President,  counsel  for  the  respondent  now 
come,  and  for  answer  of  said  Charles  Swayne  under  impeachment 
herein  say: 

And  the  said  Charles  Swayne,  named  in  said  articles  of  impeachment,  comes  before 
the  honorable  Senate  of  the  United  State?,  sitting  as  a  court  of  impeachment^  and 
says  that  this  honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  fimt 
of  said  articles  of  impeachment  so  exhibited  and  pre:^nted  against  him,  liecause,  be 
says,  the  facts  set  forth  in  said  first  article  do  not,  if  true,  constitute  au  impeachable 
high  crime  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Senate 
of  the  United  States,  sitting  as  a  coiu't  of  impeachment,  as  to  said  first  article,  the 
said  respondent  saving  to  himself  all  advantages  of  exception  to  said  first  article,  for 
answer  thereto  saith: 

He  admits  that  on  the  20th'day  of  April,  1S97,  at  Waco,  in  the  State  of  Texas,  acting 
as  United  States  judge  in  and  for  the  northern  district  of  Florida,  he  made  and  pre- 
sented to  R.  M.  Love,  the  United  States  marshal  in  and  for  the  northern  district  ctf 
Texas,  the  certificate  in  writing  as  set  forth  in  the  said  first  article,  and  did  then  and 
there  receive  from  the  said  R.  M.  Love,  United  States  marshal  as  aforesaid,  the  soni 
of  $230  in  full  payment  of  the  account  certified  to  as  aforesaid,  and  the  respondent 
says  that  he  then  and  there  believed,  and  still  believe?  and  insists,  that,  under  the 
true  meaning  and  intent  of  the  statutes  of  the  United  States  allowing  the  expenses  of 
a  district  judge  of  the  United  States  for  travel  and  expenses  while  holding  cooit 
outside  of  his  own  district,  the  said  claim  was  just  and  in  strict  accordance  with  the 
provisions  of  the  law  of  Congrei^s  in  that  respect  enacted;  and  he  denies  that  he  then 
and  there  knew  or  believed  said  claim  to  be  fal^e,  as  set  forth  in  said  article;  and  he 
denie:^  that  he  signed  and  presented  the  said  certificate  for  the  purpose  of  obtaining 
payment  of  any  false  claim;  and  he  denies  that  he  then  and  there  made  and  used  a 
false  certificate,  knowing  or  believing  said  certificate  to  be  fal%,  all  as  alleged  in  said 
first  article;  and  he  denies  that  he  then  and  there  knew  or  believed  that  there  wbs 
then  and  there  justly  due  him  a  far  leas  sum  than  the  sum  specified  in  the  said  certifi- 
cate, all  as  alleged  and  charged  in  the  said  first  article. 

And  further  answering,  respondent  says  that  at  the  time  he  made  and  pre^nted 
the  said  certificate  he  had  been,  by  order  of  the  circuit  judge  of  the  United  States  (rf 
the  fifth  judicial  circuit,  ordered  and  directed,  as  provided  by  law,  to  leave  the 
northern  district  of  Florida  and  proceed  to  the  city  ol  Waco,  in  the  northern  diftrict 
of  Texas,  and  there  hold  court  at  said  place,  the  same  being  outdde  of  hi?  own  district; 
and  he  says  that  the  statement  made  m  said  certificate  in  that  respect  was  and  is  true, 
and  that  he  wa?  necessarily  absent  from  the  said  northern  district  of  Florida  in  attend- 
ance upon  and  holding  court  in  the  said  northern  district  of  Texas  23  da^^,  commenc- 
ing on  the  20th  day  of  April,  1897,  as  set  forth  and  specified  in  the  said  certifiokte, 
and  the  said  certificate  is  in  that  and  iJl  other  respects  true. 

Respondent,  further  answering,  says  that  at  and  before  the  time  of  proceeding  to 
the  said  northern  district  of  Texas,  under  direction  and  order  of  the  circuit  judge  of 
the  said  circuit,  as  he  was  lawfully  bound  to  do,  and  at  the  date  of  the  malong  and 
presentation  of  the  said  certificate  to  the  said  United  States  marshal  he  was  cognizant 
of  and  knew  the  provisions  of  section  596  of  the  Revised  Statutes  of  the  United  States 
and  of  the  repealing  act  relating  thereto,  to  wit,  paragraph  2  of  chapter  133  of  the  act 
of  Congress  of  March  3,  A.  D.  1881;  that  he  was  also  cognizant  of  and  knew  the  pro- 
visions of  the  act  of  Congress  of  June  11,  1896,  relating  to  the  compensation  of  juqeet 
for  expenses  for  attendance  and  travel  while  outside  of  their  respective  districts 
engaged  in  holding  terms  of  the  United  States  courts;  and  in  the  making  of  ettd 
certificate  and  in  the  setting  forth  of  the  amount  of  his  necessary  expenses  tor  tiavsl 
and  attendance  outside  of  his  district,  at  the  said  United  States  court  held  at  Waco, 
Tex.,  it  became  his  duty  to  construe  the  said  last-specified  act  of  Congress;  and  he 
says  that  to  the  beat  of  his  judgment,  and  in  an  honest  effort  to  reach  a  true  conclnsoo 
as  to  the  construction  and  intent  and  meaning  thereof,  he  reached  the  conclusion  and 
judgment  that  under  the  true  construction,  intent,  and  meaning  of  the  said  act  it  w» 
intended  by  the  Congress  of  Ae  United  States  that  an  allowance  of  |10  per  day  afaouid 
be  made  to  the  said  judges  for  the  expenses  of  travel  and  attendance  while  holdtiur 
court  outside  of  their  districts,  as  a  fixed  and  definite  allowance  and  as  a  reasooabfe 
compensation  to  them,  and  each  of  them,  for  their  necessary  expenses  for  such  tiavd 
and  attendance;  and  pe:iipondent  says  that,  so  honestly  believing  it  to  be  the  tnie 
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oonstruction  and  intent  and  meaning  of  the  said  act,  that  he  was,  under  the  law, 
^titled  to  certify  and  receive  from  tibe  Treasury  of  the  United  States  his  compensa- 
tion for  reasonable  expenses  for  attendance  and  travel  at  the  rate  of  $10  per  aay  as 
a  liquidated  sum,  and  with  the  honest  belief  that  he,  this  respondent,  was  entitled 
to  collect  and  receive  from  the  United  States  the  sum  of  $10  per  day,  as  aforesaid,  and 
to  certif^r  the  said  sum  of  $10  per  day  as  his  reasonable  expenses  for  travel  and  attend- 
ance, this  respondent  made  and  presented  the  said  certificate  as  set  forth  in  said 
article  and  received  the  sum  of  money  therein  certified ;  and  he  here  and  now  insists 
that  the  construction  so  honestly  placed  by  him  ui>on  iJie  said  provision  of  law  afore- 
said was  the  true  construction,  intent,  and  meaning  of  the  same,  as  the  same  was 
intended  to  be  expressed  by  the  Congress  of  the  United  States  in  the  enactment  thereof; 
and  he  insists  that  he  was  entitled  to  the  said  compensation  of  $10  per  day  for  necessary 
expenses  of  travel  and  attendance  while  holding  court  outside  of  nis  district,  without 
hema  required  to  determine  or  ascertain  at  the  time  of  making  said  certificate  as  to 
whetner  or  not  said  sum  of  $10  had  actually  been  paid  out  by  Mm  on  each  and  every 
of  said  days,  or  as  to  whether  or  not  he  had  actually  incurred  on  each  and  every  of  said 
days  expenses  to  the  full  amount  of  $10;  and  respondent  denies  expressly  that  he  well 
knew  that  he  was  forbidden  by  law  to  receive  compensation  at  said  rate,  but  he  says 
he  honestly  believed  at  the  time  he  executed  said  certificate  and  received  said 
moneys  that  he  was  lawfully  entitled  to  so  certify  and  receive  the  same. 

Respondent  says  that  he  is  fortified  and  confirmed  in  his  honest  belief  liiat  the  con- 
struction so  placed  by  him  upon  the  said  provision  allowing  him  reasonable  expenses 
for  travel  and  atten<(ance  while  holdii^  court  outside  of  his  own  district  was  and  is 
right,  and  that  he  was  entitled  to  certny  to  and  receive  from  the  United  States  the 
amount  of  $10  per  day,  as  aforesaid,  by  the  fact  that,  as  he  is  informed  and  verily 
believes,  and  as  the  records  of  the  Treasury  Department  will  show,  that  many  of  the 
circuit  judges  of  the  United  States  had  long  prior  to  said  time  placed  a  similar  con- 
struction upon  section  8  of  an  act  of  Congress  approved  March  3, 1891,  entitled  "An  act 
to  establish  circuit  courts  of  appeals  and  to  define  and  regulate  in  certain  cases  the 
jurisdiction  of  the  courts  of  the  United  States,  and  for  other  purposes,"  which  section  8 
provided,  in  terms  similar  to  the  act  of  Congress  imder  ana  by  virtue  of  which  he  so 
certified  to  his  reasonable  expenses  for  travel  and  attendance  at  the  rate  of  $10  per  day, 
lor  an  allowance  to  said  circuit  judges  of  their  "reasonable  .expenses  for  travel  and 
attendance,  not  to  exceed  $10 per  day,"  whi  le  attending  circuit  courts  of  appeals  held 
any  place  other  than  where  tne  judges  so  certifying  might  reside,  and  by  ue  further 
fact,  as  he  is  informed  and  verily  believes,  and  as  &e  records  of  the  Treasury  Depart- 
ment will  show,  that  since  the  enactment  of  the  law  hereinbefore  referred  to,  allowing 
the  district  judges  their  reasonable  expenses  for  travel  and  attendance  not  exceeding 
$10  per  day,  and  at  times  both  prior  and  subsequent  to  the  date  when  he  made  his  said 
certificate  and  received  the  said  sum  of  money  therein  specified,  many  of  said  district 
judges  had  placed  a  similar  construction  upon  the  saia  provision  of  law  as  the  one 
placed  thereon  by  this  respondent  and  hereinbefore  stated. 

And  respondent  says  that  he  attaches  to  this,  his  answer  to  the  said  article  1,  copies 
of  certificates  of  the  Honorable  the  Secretary  of  the  Treasury,  marked,  respectively, 
Exhibits  A,  et  seq.,  and  asks  that  the  same  be  accepted  and  taken  as  a  part  of  this  his 
answer  to  the  said  article  1. 

Respondent  further  says  that  he  is  informed  and  verily  believes,  and  he  alleges  that 
the  records  of  the  Treasury  Department  will  show,  that  at  all  times  since  the  enactment 
by  Congress  of  the  several  provisions  hereinbefore  referred  to,  allowing  to  the  several 
judges  of  the  courts  of  the  United  States  their  reasonable  expenses  for  travel  and 
attendance  at  the  rate  of  $10  per  day,  many  of  the  said  judges  of  the  United  States 
courts  have,  from  year  to  year  and  up  to  the  present  time,  continued  in  their  said 
construction  of  the  true  intent  and  meaning  of  the  said  several  provisions,  and  have 
certified  to  and  received  from  the  Government  of  the  United  States  the  said  sum  of  $10 
per  day  for  each  and  every  day  wherein  they  were  attending  courts  at  other  places  than 
within  their  own  circuits  and  districts  as  their  lawful  allowance  for  reasonable  expenses 
for  travel  and  attendance. 

Whereby  respondent  alleges  that  the  said  construction  so  placed  by  him  upon  the 

Provision  of  the  said  statute  had  become,  by  the  contemporaneous  judgment  and 
ecision  of  many  of  the  judges  of  the  courts  of  the  United  States,  the  true  and  accepted 
construction,  intent,  and  meaning  of  said  provision. 

Respondent  further  says  that  the  various  acts  of  appropriation  of  the  Congress  of  the 
United  States  made  from  time  to  time,  after  full  debate  and  with  full  knowledge  of  the 
construction  which  had  been  placed  upon  the  said  act,  as  will  more  fully  appear  from 
the  proceedings  and  debates  in  Congress  in  connection  with  the  said  appropriations, 
further  show  that  the  construction  and  true  meaning  and  intent  of  the  said  acts  of 
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CoDgrefls  hereinbefore  referred  to  were  and  are,  aa  judged  and  determined  b^r  Htm 
respondent  and  by  many  of  the  judgee  of  the  courts  of  Uie  United  States,  as  herei»- 
before  set  forth. 

Respondent  further  says  that  up  to  the  time  charees  were  presented  against  him  ia 
the  House  of  Representatives  for^alleged  violation  oi  the  said  provisions  no  soggesdon 
or  intimation  had  ever  reached  him,  emanating  from  any  of  the  judges  of  ttte  courti  of 
the  United  States,  that  the  construction  so  placed  by  him  upon  the  said  proviaion  wis 
not  the  true  construction,  or  that  it  did  not  represent  the  true  intent  and  meaning  ol 
said  act;  notwithstanding  the  fact,  as  respondent  is  informed,  and  verily  believes, 
that  the  auditing  and  other  officials  of  the  United  States  Treasury  and  many  of  the 
judges  of  the  courts  of  the  United  States  well  knew  and  understood  that  the  said  con- 
4struction,  so  placed  upon  the  said  provision  by  this  respondent,  was  the  same  con- 
atruction  generally  placed  thereon  by  the  said  judges  of  the  United  States  and  bv  tlie 
-officials  of  the  United  States  having  in  chaiee  the  inspection  and  allowance  of  sud 
accounts;  and  respondent  alle^  the  fact  to  oe  that  in  all  his  acts  and  doings  in  the 

g remises,  and  in  tne  making  of  said  certificate  and  receiving  of  said  money  as  chaiged 
1  said  article  1,  he  acted  honestly,  conscientiously ^  and,  as  he  believed  and  ml 
believes,  in  the  conscientious  performance  of  his  duties,  and  in  accordance  with  the 
true  construction,  intent,  and  meaning  of  said  provision. 

Respondent  further  says  that  even  if  it  shall  be  held  and  determined  that  the  snd 
construction  of  the  said  provision  as  to  its  true  intent  and  meaning  was  erroneous,  and 
not  in  law  a  correct  construction  of  the  true  intent  and  meaning  of  the  same,  neverthe- 
less it  is  manifestly  apparent  that  the  wording  of  said  provision  is  such  that  the  same 
might  and  could,  in  the  exercise  of  an  honest,  conscientious,  and  impartial  judicial 
consideration  of  the  same,  be  fairly  held  to  mean  what  this  respondent  aetermined  and 
believed  it  meant  when  he  was  called  upon,  as  aforesaid,  to  construe  the  same,  and  to 
decide  as  to  what  he  should  certify  to  the  United  States  as  his  reasonable  expenses  far 
travel  and  attendance  while  holding  court  outside  of  his  own  district;  and  respondent 
says  that  his  action,  determination,  and  adjudication  in  that  respect  were  free  from 
any  purpose  or  desire  to  defraud,  or  to  certify  to  or  receive  from  the  United  States  an^ 
other  or  greater  compensation  than  he  was  bv  law  justly  entitled  to,  and  that  all  hii 
actions  in  the  premises  were  without  any  unlawful  or  fraudulent  purpose  or  intent  to 
Receive  or  defraud  the  Government  of  the  United  States;  and  he  should  not  be  ad- 
judged guilty  of  a  high  crime  or  misdemeanor  against  the  United  States  upon  the 
allegations  set  forth  in  the  said  first  article. 
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Exhibit  A. 

Statement  showing  amounts  paid  to  United  States  circuit  judges  as  expenses  cUiimed 
wkile  attending  circuit  courts  of  appeals  away  from  their  residences  ^  ana  amounts  paid 
to  United  States  district  judges  as  expenses  claimed  while  holding  court  out  of  their 
own  districts  or  while  attending  circuit  courts  of  appeals  away  from  their  residences^ 
said  courts  being  in  the 

Fifth  Circuit. —July  i,  190^,  to  June  30,  190S. 


Nameofmairtial. 

Ao- 

oount 

No. 

Place  of  holding  oonrt 

Num- 
herof 
days. 

Name  of  Judge. 

Amount 
paid. 

W.  H.  Johnson 

800O1 
80901 
00662 
00662 
00662 
00662 
06661 
06661 
06661 
06661 
06661 
06661 
06827 
06827 
06827 
06827 

Atlanta,  Ga 

20 
18 
47 
47 
87 
17 
88 
83 
00 
5 
14 
64 
11 

A.  P.  McCoimick 

D.  D.  Shelby 

8200.00 

W.  H.  Johnson 

Atlanta)  Oa 

180.00 

Ghas.  FonteUeu 

New  Orleans,  La 

New  Orleans,  La 

New  Orleans,  La 

New  Orleans,  La 

New  Orleans,  La 

New  Orleans,  La 

New  Orleans,  La 

New  Orleans,  La 

New  Orleans,  La. 

New  Orleans,  La. 

New  Oileans.  La. ....... 

D.  D.  Shelby 

470.00 

Chas.  Fonteliea 

Al^k  Boannan 

470.00 

Gbas.  Fonteliea 

D.  A.  Pardee 

370.00 

Chas.  FonteUeu 

E.  R.Meek 

170.00 

Chas.  Fonteliea 

D.  A.  Pardee 

880.00 

Ghas.  FonteUeu 

A.  P.  McCormick 

D.  D.  Ettielby 

830.00 

CSias.  FonteUeu 

000.00 

Chas.  FonteUeu 

E.  R.Meek.. 

50.00 

Gbas.  FonteUeu 

W.  T.  Newman 

140.00 

Chas.  FonteUeu 

Alenk  Banrmiin ......... 

040.00 

Oias.  FonteUeu 

D.  A.  Pardee 

110.  OO 

Chas.  FonteUeu 

New  Oileans.  La n 

D.  D.  Shelby 

120.00 

Ghas.  FonteUeu 

New  Orleans,  La. 

New  Orleans.  La 

12 
41 

2 

8 
41 

3 
31 

7 

A.  P.  McCormick 

.\lwk  Boarman 

120.00 

Chas.  FonetUeu 

410.00 

A.  J.  Houston 

01430 

Paris,  Tex 

20.00 

A.  J.  Houston 

08064 
98964 
98064 
02600 
08686 

Paris,  Tex 

E.  R.Meek 

80.00 

A.  J.  Houston 

Tyler,  Tex 

Chartes  Swavne 

410.00 

A.  J.  Houston 

Paris,  Tex 

E.  R.Meek 

20.00 

D.  N.  CoooM' 

Birmlnghani,  Ala 

Fort  worth,  Tex 

W,  T.  Tonlmln. , 

310.00 

O.  H.  Qreen 

P.  E.  Brya'^t 

35.00 

Treasury  Dbpartmxnt, 
Washington,  D.  C,  January  28,  1905. 

I  certify  that  the  foregoing  is  a  correct  statement  from  accounts  on  file  in  this 
department. 

L.  M.  Shaw, 
Secretary  of  the  TVeamryy 
C.  G.  T. 
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Exhibit  B. 

Statement  showing  amounts  paid  to  United  States  circuit  judges  as  expenses  claiaud 
while  attending  circuit  courts  of  appeals  away  from  their  reeidenceSf  ana  amounts  paid 
to  United  States  district  judges  as  expenses  claimed  while  holding  court  out  of  their 
own  districts  or  while  attending  circuit  courts  of  appeals  away  from  their  residences, 
said  courts  being  in  the 

Seventh  Circuit. — July  i,  2902,  to  June  SO,  190S, 


voucher. 

Ao- 

ooimt 

No. 

Afnw 

88452 
88452 
88452 
91604 
01604 
91604 
01604 

Amw 

ATiim 

Amm 

Ames... 

Amw 

Am4ff 

Ames 

91604 

Ames 

91604 

AmM 

93882 

Amw 

93882 

AmM 

93882 

AmeB 

03882 

Ames 

98882 

Ames 

93882 

Ames 

05604  1 

Amos 

95604 

.    ""'•  • 

Ames 

95604 

Ames 

95604 

Ames 

95604 

Amfifi , ..,, 

95604  1 

Ames 

95604  ! 

Lewiston 

Lewiston 

Hitch 

80956 
ft5938  I 
93925  ' 

Pettit 

95684  I 

Place  of  holding  court. 


Chicago,  m 

Chicago,  ni 

Chicago,  HI 

Chicago,  m 

Chicago,  ni 

Chicago,  01 

Chicago,  HI 

Chicago,  ni 

Peoria,  lU 

Chicago,  m 

Chicago,  III 

Chicago,  ni 

Chicago,  Dl 

Chicago,  ni 

Peoria,  m 

Chicago,  111 

Chicago,  lU 

Chicago,  ni 

Chicago,  m 

Peoria,  ni 

Chicago,  ni 

Chicago,  lU 

Madison,  Wis 

Madison,  Wis.... 
Springfield.  III. . . 
Indianapolb,  Ind 


Jenkins. 
Baker,  F.  E 
Seaman 

Jenkins 

Bunn 

Baker,  F.  E 

Seaman 

Humphrey. 
Humphrey. 

Jenkins. 

Bunn 

Baker,  F.  E 

Seaman 

Humphrey. 
Humphrey., 

Jenkins. 

Baker,  F.  E 

Seaman 

Humphrey., 
Humphrey.. 

Bunn , 

Anderson. . . 

Seaman 

Seaman 

Kohlsaat... 
Seaman 


Treasury  Department, 
Waskingion,  D.  C,  January  S8,  190S. 

I  certify  that  the  foregoing  is  a  correct  statement  from  accounts  on  file  in  thii 
department. 

L.  M.  Shaw, 
Secretary  of  the  Treasury, 
C.  G.  T. 
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Exhibit  C. 

Statement  showing  amounts  paid  to  United  States  circuit  judges  as  expenses  chimed 
while  attending  circuit  courts  of  appeals  away  froTn  their  residences^  ana  amounts  paid 
to  United  States  district  judges  as  expenses  claimed  while  holding  court  out  of  their 
own  districts  or  while  attending  circuit  courts  of  appeals  away  from  their  residences, 
said  courts  being  in  the 

Ninth  Circuit.— /t£/y  1,  1902,  to  June  SO,  190,r. 


Nameofmazstial. 


Matthews 
Matthews 
HopUos.. 
Hopkins.. 
Hopkins.. 
Hopkins.. 

Slime 

Sliine 

Sliine 

Sblne 

Hopkins.. 

Slkine 

Sliine 

Sliine 

Sliine 

Sbine 

Sbine 

Sliine 

Shine 

Shine 

Shine 

Shine 


Ao- 

ooant 

No. 


88365 
88355 
88353 

88353 
88353 
88353 
91447 
91447 
91447 
91447 
90385 
88266 
88366 
88266 
88266 
98794 
93794 
93794 
93794 
96307 
95307 
95307 


Place  of  holding  court. 


Portland,  Oreg 

Portland,  Oreg 

Tacoma,  Wash 

Seattle,  Wash 

Seattle,  Wash 

Seattle,  Wash 

San  Fnindsoo,  Gal 
San  Francisoo,  Cal 
San  Francisoo,  Cal 
San  Frandsco,  Cal 

Tacoma,  Wash 

San  Francisco,  Cal 
San  Francisco,  Cal 
San  Francisoo,  Cal 
San  Francisco,  Cal 
San  Francisco,  Cal 
San  Francisco,  Cal 
San  Francisco,  Cal 
San  Frandsco,  Cal 
San  Francisoo,  Cal 
San  Francisco,  Cal 
San  Francisco,  Cal 


Num- 
ber of 
days. 


Name  of  Judge. 


7 

7 

17 

8 

13 

11 

26 

7 

47 
49 
11 
3 
7 
10 
62 
44 
49 
19 
16 
31 
23 
40 


Morrow.. 

Ross 

DeHaven. 
Gilbert... 

Ross 

Morrow.. 
Bellinger. , 
Hawley... 

Ross 

GUbert..., 
DeHaven. 
Hawley.., 
GUbert... 

Ross 

Beatty... 

Ross 

GUbert... 
BeUinger. , 
Hawley.. 

Ross 

Hawley.. 
GUbert... 


Amount 
paid. 


$70.00 

70.00 

124.00 

80.00 

130.00 

110.00 

260.00 

70.00 

470.00 

490.00 

79.75 

30.00 

70.00 

100.00 

434.00 

440.00 

490.00 

190.00 

160.00 

310.00 

220.00 

400.00 


Treasury  Department, 
Washington  J  D.  C.,  January  28,  1905. 

I  certify  that  the  foregoing  is  a  correct  statement  from  accounts  on  file  in  this 
department. 

I..  M.  Shaw, 
Secretary  of  the  Treasury. 
C.  G.  T. 

Respondent  asks  leave  to  attach  hereto  further  similar  exhibits,  when  received 
from  tiie  Secretary  of  the  Treasury,  showing  the  amounts  certified  to  and  received 
by  the  several  judges  of  the  United  States  in  the  other  circuits  for  the  year  1903, 
as  their  reasonable  expenses  for  travel  and  attendance  while  holding  court  away 
from  their  places  of  residence,  or  outside  of  their  respective  districts. 


ANSWER  TO   ARTICLE   SECOND. 

And  the  said  Charles  Swayne,  named  in  the  articles  of  impeachment,  says  that 
thJa  honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  second  of 
said  articles  of  impeachment  so  exhibited  and  presented  agaiust  him,  because  he 
says  the  facts  set  forth  in  the  said  second  article  do  not,  if  true,  constitute  an  impeach- 
able high  crime  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Senate 
of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  second  article,  the 
said  respondent  saving  to  himself  all  advantages  of  exception  to  said  second  article, 
for  answer  thereto  saith : 

He  admits  that  prior  to  the  vear  1900  he  had  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  and  had  entered  upon  the  duties  of  his  office,  and  was  in  the  exercise  of 
his  ofifice  as  judge  as  aforesaid  at  all  times  in  the  said  article  specified  and  as  therein 
alleged. 

Further  answering,  respondent  says  he  admits  that  he  was  entitled  by  law  to  be 
psdd  his  reasonable  expenses  for  travel  and  attendance  when  lawfully  directed  to 
hold  qourt  outside  of  the  northern  district  of  Florida,  not  exceeding  $10  per  diem, 
to  be  paid  upon  his  certificate  by  the  United  States  marshal  for  the  district  in  which 
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the  court  was  held,  all  as  alle^d  in  said  article  second;  and  respondent  says  that 
he  was,  at  the  time  specified  m  said  article  second,  absent  from  the  said  northern 
district  of  Florida,  and  was  engaged  in  holding  court  at  Tyler,  Tex.,  under  and  by 
virtue  of  an  order  in  that  respect  nuide  by  the  circuit  judge  of  the  fifth  judicial  cir- 
cuit of  the  United  States;  and  he  alleges  that  he  was  necessarily  absent  from  his 
district  attending  and  holding  court  at  the  said  Tvler,  Tex.,  and  in  going  to  and 
returning  from  said  Tyler,  Tex.,  as  many  days  as  he  certified  to  in  any  certificate 
made  by  him  and  presented  to  the  United  States  marshal  for  the  eastern  district 
of  Texas,  certifying  to  the  amount  of  his  reasonable  expenses  for  travel  and  attend- 
ance while  absent  from  his  district  to  attend  and  hold  the  said  court  at  Tyler,  Tex. 

Respondent  says  that  he  has  not  in  his  possession,  and  has  not  seen,  since  the 
time  It  was  presented  to  the  said  United  States  marshal  for  the  eastern  district  of 
Texas,  the  certificate  which  he  made  at  that  time  setting  forth  his  reasonable  ex- 
penses for  travel  and  attendance  as  aforesaid,  and  is  not  now  able  to  remember  or 
state  the  particular  number  of  days  specified  in  the  said  certificate,  representine 
the  time  he  was  absent  from  his  district  in  attending  and  holding  court  at  the  said 
Tyler,  Tex.^  but  he  says  that  whatever  number  of  days  may  appear  in  said  certifi- 
cate as  havm^  been  so  certified  to  by  him  were  the  true  numoer  of  days  he  was 
absent  from  hi.s  said  district  in  attending  and  holding  court  at  Tyler.  Tex.,  in  pur- 
suance of  the  order  of  the  circuit  judge  of  the  fifth  judicial  circuit,  as  above  stated; 
and  respondent  says  that  he  did  receive  from  the  United  States  marshal  for  the 
eastern  district  of  Texas,  at  or  about  the  time  stated  in  said  article  second,  a  simi 
of  money  as  set  forth  in  the  said  certificate,  the  exact  amount  of  which  this  respondent 
is  not  able  now  to  remember  or  state,  but  which  represented  an  amount  eaual  to 
|10  per  diem  for  each  of  the  days  stated  in  said  certificate  during  which  tnis  re- 
spondent had  been  absent  from  his  district  attending  and  holding  court  at  the  said 
Tyler,  Tex. 

Respondent  denies  the  allegation,  in  said  article  second  containe<i,  wherein  it 
is  alleged  that  at  the  said  time  he  so  certified  he  well  knew  that  he  was  forbidden 
by  law  to  receive  compensation  for  his  necessary  travel  and  attendance  while  holding 
court  outside  of  his  own  district,  at  the  rate  of  $10  per  diem  as  certified  in  the  said 
certificate,  and  he  denies  that  he  falsely  certified  as  set  forth  and  alleged  in  said 
article  second. 

'  Respondent,  for  further  answer,  says  that  in  all  his  acts  and  doings,  and  in  the 
making  of  the  certificate  and  receiving  the  sum  of  money  therein  certified  to,  as 
hereinbefore  stated,  he  believed  at  the  time,  and  still  believes,  that  the  true  con- 
struction and  the  true  intent  and  meaning  of  the  law  of  the  United  States  pro\dding 
for  the  pa>'ment  for  his  reasonable  expenses  for  travel  and  attendance  as  aforesaid, 
was,  and  is,  as  by  him  more  fully  set  forth  and  stated  in  his  answer  herein  to  the 
first  of  the  articles  of  impeachment  presented  against  him  herein;  and  with  respect 
thereto  he  hereby  reiterates  and  reaffirms  all  of  the  allegations  and  statements  in 
said  answer  to  said  first  article  contained,  and  adopts  the  same  as  his  further  and 
complete  answer  to  the  said  article  second,  and  asks  that  the  said  allegations  and 
statements  in  said  answer  to  the  said  first  article  shall  be  taken  and  accepted  as  his 
further  and  complete  answer  to  the  allegations  of  said  article  second,  as  fully  and 
with  the  same  force  and  effect  as  if  they  were  herein  specifically  reiterated  and  set 
forth,  and  prays  equal  benefit  therefrom  as  if  the  same  were  here  again  fully  repeated. 

ANSWER  TO  ARTICLE  THIRD. 

And  the  said  Charles  Swayne,  named  in  the  articles  of  impeachment,  says  that 
this  honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  third  of  said 
articles  of  impeachment  so  exhibited  and  presented  against  him,  because,  he  says, 
the  facts  set  forth  in  the  said  third  article  ao  not,  if  true,  constitute  an  impeachable 
high  crime  and  misdemeanor,  as  defined  in  the  C/onstitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Senate 
of  the  United  States,  Bittin|)[  as  a  court  of  impeacnment,  as  to  said  third  article,  the 
said  respondent,  saving  to  himself  all  advantages  of  exception  to  said  third  article,  for 
answer  thereto  saith: 

He  admits  that  prior  to  the  year  1900  he  had  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida 
and  had  entered  upon  the  duties  of  his  office,  and  that  he  was  in  the  exorcise  of  his 
office  as  judge  as  aforesaid  at  all  times  in  the  said  article  specified  and  as  therein 
alleged. 

Further  answering,  respondent  says  he  admits  that  he  was  entitled  by  law  to  be 

Said  his  reasonable  expenses  for  travel  and  attendance  when  lawfully  directed  to 
old  court  outside  of  the  northern  district  of  Florida,  not  exceeding  $10  per  dieni> 
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to  be  paid  upon  hip  certificate  by  the  United  StAte?*  mardhal  for  the  district  in  which 
the  court  was  held,  all  as  alleged  in  paid  article  third;  and  respondent  says  that  he 
was  at  the  time  specified  in  paid  avticle  ihii-d  absent  from  the  said  northern  di3tuct 
of  Florida  and  was  engaged  in  holding  court  at  Tyler,  Tex.,  under  and  by  virtue  of  an 
order  in  that  respect  made  by  the  circuit  judge  of  the  fifth  judicial  circuit  of  the 
United  States;  and  he  alleges  that  he  was  necessarily  absent  from  his  district  attend- 
ing and  holding  court  at  the  said  Tyler,  Tex.,  and  in  going  to  and  returning  from  said 
Tyler,  Tex.,  as  many  days  as  he  certified  to  in  any  certificate  made  by  him  and  pre- 
sented to  the  United  States  marshal  for  the  eastern  district  of  Texas  certifying  to 
the  amount  of  his  reasonable  expenses  for  travel  and  attendance  while  absent  from 
his  district  to  attend  and  hold  the  said  court  at  Tyler,  Tex. 

Respondent  says  that  he  has  not  in  his  possession,  and  has  not  seen  since  the  time 
it  was  presented  to  the  said  United  States  marshal  for  the  eastern  district  of  Texas, 
the  certificate  which  he  made  at  that  time,  setting  forth  his  reasonable  expenses  for 
travel  and  attendance  as  aforesaid,  and  is  not  now  able  to  remember  or  state  the 
particular  number  of  days  specified  in  said  certificate,  representing  the  time  he  was 
absent  from  his  district  in  attending  and  holding  court  at  the  said  Tyler,  Tex.,  but 
he  says  that  whatever  number  of  days  may  appear  in  said  certificate  as  having  been 
so  certified  to  by  him  were  the  true  number  oi  days  he  was  absent  from  his  said  dis- 
trict in  attending  and  holding  court  at  Tyler,  Tex.,  in  pursuance  of  the  order  of  the 
circuit  judge  of  the  fifth  judicial  circuit,  as  above  stated;  and  respondent  says  that 
he  did  receive  from  the  United  States  marshal  for  the  eastern  district  of  Texas,  at 
or  about  the  time  stated  in  said  article  third,  a  sum  of  money,  as  set  forth  in  said  cer- 
tificate, the  exact  amount  of  which  this  respondent  is  not  now  able  to  remember  or 
state,  but  which  represented  an  amount  e<^ual  to  $10  per  diem  for  each  of  the  days 
stated  in  said  certificate  during  which  this  respondent  had  been  absent  from  his 
difitrict  attending  and  holding  court  at  the  said  Tyler,  Tex. 

Respondent  denies  the  allegation  in  said  article  third  contained  wherein  it  is 
alleged  that  at  the  said  time  he  so  certified  he  well  knew  that  he  was  forbidden  by 
law  to  receive  compensation  for  his  necessary  travel  and  attendance  while  holding 
court  outside  of  his  own  district  at  the  rate  of  $10  per  diem,  as  certified  in  the  said 
certificate;  and  he  denies  that  he  falsely  certified  as  set  forth  and  alleged  in  said 
article  third. 

Respondent,  for  further  answer,  says  that  in  all  his  acts  and  doings,  and  in  the 
making  of  the  certificate  and  receiving  the  sum  of  money  therein  certified  to,  as 
hereinbefore  stated,  he  believed  at  the  time,  and  still  believes,  that  the  true  con- 
struction and  the  true  intent  and  meaning  of  the  law  of  the  United  States  providing 
for  the  payment  for  his  reasonable  expenses  for  travel  and  attendance  as  aforesaid 
was,  ana  is,  as  by  him  more  fully  set  forth  and  stated  in  his  answer  herein  to  the  first 
of  the  articles  of  impeachment  presented  against  him  herein;  and  with  respect  thereto 
he  hereby  reiterates  and  reaffirms  all  of  the  allegations  and  statements  in  said  answer 
to  said  first  article  contained,  and  adopts  the  same  as  his  further  and  complete  answer 
to  the  said  article  third;  and  asks  that  the  said  all^ations  and  statements  in  said 
answer  to  the  said  first  article  shall  be  taken  and  accepted  as  his  further  and  complete 
answer  to  the  allegations  of  said  article  third  as  fully  and  with  the  same  force  and 
effect  as  if  they  were  herein  specifically  reiterated  and  set  forth,  and  prays  equal 
benefit  therefrom  as  if  the  same  were  here  again  fully  repeated. 

ANSWER  TO   ARTICLE  FOUR. 

And  the  said  Charles  Swa3aie,  named  in  the  articles  of  impeachment,  says  that  this 
honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  fourth  of  said 
articles  of  impeachment  so  exhibited  and  presented  against  him,  because  he  says  the 
facts  set  forth  in  the  said  fourth  article  do  not,  if  true,  constitute  an  impeachable  high 
crime  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Senate 
of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  fourth  article,  the 
said  respondent,  saving  to  himself  all  advantages  of  exception  to  said  fourth  article, 
for  answer  thereto  saith : 

He  admits  that  he  wap  duly  appointed,  confirmed,  and  commissioned  as  a  district 
judge  of  the  United  States  in  ana  for  the  northern  district  of  Florida,  and  that  he  had 
entered  upon  the  duties  of  his  oflSce  prior  to  1893  and  has  continued  in  the  performance 
of  the  duties  and  in  the  exercise  of  nU  office  of  jud^e  up  to  the  present  time. 

He  denies  that  at  the  time  specified  in  said  article  4,  to  wit,  A.  D.  1893,  he  did 
unlawfully  appropriate  to  his  own  use,  ^athout  making  compensation  to  the  owner,  a 
certain  railway  car  belonging  to  the  Jacksonville,  Tampa  &  Key  West  Railroad  Co., 
for  the  purposes  stated  in  said  article  4,  or  for  any  other  purpose  or  purposes  what- 
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soever;  and  as  to  the  true  facts  of  the  transaction  referred  to  in  said  article  4,  he  says  tlut 
at  about  the  time  stated  in  said  article  the  Jacksonville,  Tampa  &  Key  West  Rail' 
road  Go.  was  in  the  possession  of  a  receiver,  which  said  receiver  was  not  appointed  by 
this  respondent,  as  alleged  in  said  article,  but  was  appointed  by  the  Hon.  Don  A 
Pardee,  circuit  judge  in  and  for  the  fifth  judicial  circuit  of  the  United  States,  in  which 
appointment  this  respondent  concurred.  That  a  part  of  the  regular  equipment  of  said 
rauroad  company,  at  and  before  the  appointment  of  a  receiver  therefor,  conflisted  of  a 
certain  railroad  car,  generally  known  as  an  official  car,  which  said  car  had  been  pio- 
vided  and  was  kept,  as  is  and  has  been  the  custom  generally  throughout  the  United 
States  in  the  carrying  on  and  in  the  management  of  niilwa^  lines  and  syE  terns,  for  the 
use  of  the  officials  of  said  railway;  and  respondent  says  said  car  was  not  a  part  of  the 
equipment  of  said  railroad  ke]>t  or  held  for  hire,  or  for  the  transportation  of  paflsengcp 
therein  over  the  lines  of  the  said  railroad,  or  elsewhere;  but  the  same  was  provided  and 
kept  for  the  use  and  convenience  of  the  officials  of  said  road;  and  respondent  says  that 
it  was  the  custom  of  the  said  railroad,  as  it  was  and  is  the  general  custom  of  the  rail- 
roads of  the  country,  to  extend  from  time  to  time,  when  said  car  was  not  in  use  and  not 
needed  for  railway  purposes,  the  complimentary  use  of  the  same  to  friends  and  |>atroi» 
of  the  said  railroad.  Kespondent  says  that  the  porter  who  was  in  charge  of  said  car, 
and  who  accompanied  it  upon  the  trip  described  in  said  article  4,  was  the  regular 
porter  in  charge  of  said  car;  that  he  was  a  regular  employee  pf  said  company  who  m 
emploved  for  the  purpose  of  taking  chaige  and  care  of  said  car  throughout  the  year, 
and  who  remained  in  chaige  and  custody  of  the  same  throughout  the  year  whether  it 
was  in  use  or  not;  that  he  was  so  employed  by  the  year  on  a  regular  stated,  fixed,  com- 
pensation,  payable  monthly,  and  his  wages  remained  the  same  and  were  paid  by  the 
company  to  him  in  the  same  amount  during  each  and  every  month  in  the  year,  whether 
the  said  car  was  in  use  or  not.  » 

Respondent  further  says  that  at  or  about  the  time  stated  in  said  article  4  he  was  at 
Guyencourt,  in  the  State  of  Delaware,  and  the  managing  official  of  the  said  railroad 
companv  knowing  of  his  desire  to  proceed  from  thence  to  Jacksonville.  Fla.,  acc(MB- 
panied  by  certain  members  of  his  family,  voluntarily,  and  without  solicitation  upon 
the  part  of  this  respondent,  tendered  the  use  of  said  car  to  this  respondent  for  the  pur- 
pose of  making  the  trip. 

Respondent  says  that  at  said  time  it  was  and  had  been  the  general  custom  prevailing 
among  the  railway  lines  and  s^tems  of  the  coimtry  \jq  furnish,  each  to  the  otner,  trans- 
portation for  the  private  or  official  cars  of  each  of  the  said  railroads  over  any  of  the  lines 
of  the  others,  together  with  transportation  for  whatsoever  persons  might  be  in  the  occu- 
pation of  the  same  at  the  time;  and  respondent  is  informed,  and  believes,  and  so 
alleges  the  fact  to  be,  that  the  managing  official  of  the  said  railroad  company  had 
secured  from  the  necessary  connecting  lines  transportation  of  the  nature  and  chaiiacter 
as  above  set  forth,  whereby  the  said  car  was  to  be  transported  over  the  said  lines  as  a 
matter  of  compliment  from  the  one  railroad  company  to  the  other;  and  neither  the 


portation  of  the  said  car.  or  of  the  persons  who  occupied  the  same  on  its  trip  alleged  in 
article  4,  cost  the  said  Jacksonville,  Tampa  &  Key  West  Railroad  anything;  and  the 
entire  transportation  of  the  said  car  and  tne  persons  therein  at  the  time  was  absolutely 
without  expense  to  the  said  last-named  railroad  company  or  to  the  receiver  of  the  same; 
and  in  and  about  the  transportation  of  the  said  car  and  the  persons  therein  at  the  tnie, 
there  was  no  expense  of  any  kind  incurred  or  paid  by  the  said  last-named  railnsd 
company  or  its  receiver  except  in  this,  to  wit,  that  the  said  railroad  company  at  the  tJme 
of  the  said  trip  had  placed  certain  provisions  in  and  upon  the  said  car,  in  a  verv  small 
amount  and  of  trifling  cost,  and  there  was  used  of  the  said  provisions  upon  the  said 
trip  sufficient  of  the  same  for  two  meals  to  the  parties  occupying  the  said  car  on  the 
said  trip,  and  no  more. 

Respondent  further  alleges  that  he  accepted  the  use  of  the  said  car  for  the  said  trip 
so  voluntarily  tendered  to  him  as  an  act  of  courtesy  which  could  in  no  manner  or  in 
any  way  enter  into  the  administration  of  the  affairs  of  the  said  railroad  company  under 
its  said  receivership. 

Respondent  says  that  as  to  the  said  two  meals  enjoyed  by  the  occupants  of  the  said 
car  on  the  said  trip,  which  said  trip  was  only  of  the  duration  of  about  23  hours,  the 
value  of  the  same  was  so  trivial  that  it  could  not  appear  and  did  not  appear  in  any 
account  of  the  said  receiver  upon  which  he,  as  the  ]udge  of  the  said  district  court, 
might  be  called  upon  to  pass;  and  respondent  reiterates  his  allegation  that  the  said 
trip  and  the  use  ol  the  said  car  was  without  expense  to  the  said  rauroad  company  orto 
the  receiver  thereof,  and  he  says  that  the  funds  of  the  said  Jacksonville,  Tampa  k 
Key  West  Railroad  Co.  were  in  no  wise  diminished  by  reason  of  the  use  of  the  said  car 
for  the  said  trip. 

Respondent  further  says  that  he  did  not,  as  alleged  in  said  article  4,  use  the  said 
car  or  make  the  said  trip  under  a  claim  of  right,  but  that  the  trip  was  made  solely  and 
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becauae  the  use  of  said  car  and  transportation  for  said  trip  had  been  so  voluntarily 
tendered  to  him  as  aforesaid;  and  respondent  denies  that  by  reason  of  the  premises 
he  was  guilty  of  any  abuse  of  judicial  power,  or  that  his  judicial  actions  were  in  any 
way  influenced  thereby,  or  that  he  was  placed,  as  a  public  official,  under  any  obliga- 
tion, express  or  impliea,  to  said  railroad  or  the  receiver  thereof;  and  he  says  that  me 
complimentary  tender  of  said  car  and  his  acceptance  of  the  same  was  a  personal  matter 
having  no  relation  to  or  effect  upon  his  official  position  or  action. 

ANSWER  TO   ARTICLE   FIFTH* 

And  the  said  Charles  Swayne,  named  in  the  articles  of  impeachment,  says  that  this 
honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  fifth  of  said  articles 
of  impeachment  so  exhibited  and  presented  against  him,  because  he  says  the  facts  set 
forth  m  the  said  fifth  article  do  not,  if  true,  constitute  an  impeachable  high  crime  and 
misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Senate 
of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  fifth  article,  the 
said  respondent,  saving  to  himself  all  advantages  of  exception  to  said  fifth  article,  for 
answer  thereto  saith: 

He  admits  that  he  was  duly  appointed,  confirmed,  and  commissioned  as  a  district 
judge  of  the  United  States  in  ana  lor  the  northern  district  of  Florida,  and  had  entered 
upon  the  duties  of  his  office  prior  to  the  year  1893,  and  had  continued  in  the  perform- 
ance of  the  duties  and  in  the  exercise  of  his  said  office  of  judge  up  to  tiie  present  time. 

He  denies  that  at  ^e  time  specified  in  said  article  5  he  did  unlawfully  appropriate 
to  his  own  use,  without  making  compensation  to  the  owner,  a  certain  railway  car 
belonging  to  the  Jacksonville,  Tampa  &  Key  West  Railroad  Co.  for  the  purpose  stated 
in  said  article  5,  or  for  any  other  purpose  or  purposes  whatsoever;  and  as  to  the  true 
fiacts  of  the  transaction  referred  to  in  said  article  5,  he  says  that  at  about  the  time 
stated  in  said  article  the  Jacksonville,  Tampa  &  Key  West  Railroad  Co.  was  in  the 
possession  of  a  receiver,  which  said  receiver  was  not  appointed  by  this  respondent,  as 
alleged  in  said  article,  but  was  appointed  by  the  Hon.  Don.  A.  rardee,  circuit  jud^e 
in  and  for  the  fifth  judicial  circuit  of  the  United  States,  in  which  appointment  this 
respondent  concurred;  that  a  part  of  the  regular  equipment  of  said  railroad  company 
at  and  before  the  appointment  of  a  receiver  therefor  consisted  of  a  certain  railroad  car, 
generally  known  as  an  official  car,  which  car  had  been  provided  and  was  kept,  as  is 
and  has  been  the  custom  generally  throughout  the  United  States  in  the  carrying  on 
and  in  the  management  of  railway  lines  and  systems,  for  the  use  of  the  officials  of  said 
railroad;  and  respondent  says  said  car  was  not  a  part  of  the  equipment  of  said  railroad 
kept  or  held  for  hire  or  for  the  transportation  of  passengers  therein  over  the  lines  of  the 
said  railroad  or  elsewhere,  but  the  same  was  provided  and  kept  for  the  use  and  con- 
venience of  the  officials  of  said  road;  and  respondent  says  that  it  was  the  custom  of 
the  said  railroad,  as  it  was  and  is  the  general  custom  of  the  railroads  of  the  country,  to 
extend,  from  time  to  time,  when  said  car  was  not  in  use  and  not  needed  for  railwav 
purposes  the  complimentary  use  of  the  same  to  friends  and  patrons  of  Uie  said  railroad. 

I^pondent  says  that  the  porter  who  was  in  charge  of  the  said  car,  and  who  accom- 
paniea  it  upon  tne  trip  described  in  said  article  5,  was  the  regular  employee  of  said 
company,  who  was  employed  for  the  purpose  of  taking  charge;  and  care  of  said  car 
throughout  the  year,  and  who  remainea  in  charge  and  custodv  of  the  same  throughout 
the  year,  whether  it  was  in  use  or  not;  that  he  was  so  employea  by  the  year  on  a  regular, 
stated,  fixed  compensation,  payable  monthly,  and  his  wages  remained  the  same  and 
were  paid  by  the  company  to  him  in  the  same  amount  during  each  and  every  month 
during  the  year,  whetner  the  said  car  was  in  use  or  not. 

Hespondent  says  that  at  or  about  the  time  stated  in  said  article  5  the  managing  official 
of  said  railroad  company,  without  solicitation  upon  the  part  of  this  respondent,  tendered 
the  use  of  said  car  as  a  convenience  to  this  respondent  and  the  friends  who  accom- 
panied him  in  making  a  trip  over  certain  lines  of  connecting  railway  to  the  Pacific 
coast  and' returning  from  thence^  as  alleged  in  said  article  5. 

Respondent  says  that  at  said  time  it  was  and  had  been  the  general  custom  prevailing 
among  the  railway  lines  and  systems  of  the  country  to  furnish,  each  to  the  other, 
transportation  or  passage  for  the  private  or  official  cars  of  each  of  the  said  railroad 
over  any  of  the  lines  of  the  others,  together  with  transportation  for  whatsoever  persons 
mi^t  be  in  the  occupation  of  the  same  at  the  time;  and  respondent  is  informed  and 
believes  and  so  alleges  the  fact  to  be  that  the  maturing  official  of  said  railroad  com- 
pany had  secured  firom  the  necessary  connecting  lines  transportation  of  the  nature 
and  character  as  above  set  forth,  whereby  the  said  car  was  to  oe  transported  over  the 
said  lines  as  a  matter  of  compliment  from  the  one  railroad  company  to  the' other;  and 
neither  the  transportation  of  the  said  car  nor  of  the  persons  who  occupied  the  same  on 
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its  trip  alleged  in  said  article  5  coet  the  said  Jacksonville,  Tampa  <&  Key  West  Railroad 
anything,  and  the  entire  transportation  of  the  said  car  and  the  persons  therein  at  ihe 
time  was  without  expense  to  the  said  last-named  railroad  company  or  to  the  receiver 
of  the  same;  and  in  and  about  the  transportation  of  the  said  car  and  the  persons  therein 
at  the  time  there  was  no  expense  of  any  kind  incurred  or  paid  by  the  said  last-named 
railroad  company  or  its  receiver. 

Respondent  denies  that  the  said  car  was  supplied  with  any  provisions  by  the  said 
receiver,  as  alleged  in  said  article  5,  except  in  this,  that  there  had  remained  upon  the 
said  car,  at  the  time  respondent  began  his  said  trip^  a  few  provisioDB  and  supplies 
left  over  from  some  previous  use  of  the  car  by  the  officials  of  the  said  railroad  com- 
pany; these  certain  provisions  and  supplies  were  of  a  very  small  amount  and  of  trifling 
coet. 

Respondent  says  that  upon  the  said  trip  he  provided  all  of  the  provisions  and  sap- 
plies  of  every  kind  and  character  used  by  himself  and  friends  upon  the  entire  trip: 
that  he  paid  for  the  same,  and  that  thej^'were  so  supplied  by  him  without  any  cort 
or  expense  to  the  said  railroad  or  its  receiver. 

He  further  says  that  upon  his  return  from  said  trip,  when  the  said  car  was  turned 
back  to  the  possession  of  the  said  railroad  company  and  said  receiver,  there  were  left 
upon  said  car  by  tjiis  respondent  certain  of  the  provisions  and  supplies  so  purcha^ 
b^  him  and  not  used  upon  said  trip,  which  said  provisions  and  supplies  were  left  io 
said  car  and  were  of  more  than  of  equal  value  to  those  that  were  in  the  car  at  the  time 
this  respondent  commenced  his  trip  as  aforesaid. 

Whereby  he  insists  and  alleges  that  the  said  railroad  company  did  not  incur  any 
expense  in  and  about  his  use  oi  the  said  car,  or  in  and  about  the  consumption  of  sup- 
plies thereon,  or  in  and  about  the  transportation  of  the  same  in  any  way,  of  any  sum 
whatsoever,  and  that  the  entire  trip  was  so  made  without  cost  or  expense  to  the  said 
railroad  company  or  its  receiver. 

Respondent  further  alleges  that  he  accepted  the  use  of  the  said  car  for  the  said  trip 
so  voluntarily  tendered  to  him  as  an  act  of  courtesy  which  could  in  no  manner  or  in 
any  way  enter  into  the  matter  of  the  administration  of  the  affairs  of  the  said  railroad 
company  under  its  said  receivership. 

Respondent  further  says  that  none  of  the  expenses  whatever  incurred  in  and  about 
the  said  trip  of  any  kind  or  character  did  or  could  appear  in  any  account  of  the  said 
receiver  upon  which  he,  as  judge  of  the  said  district  court,  might  be  called  upon  to 
pass. 

Respondent  reiterates  his  allegation  that  the  said  trip  and  the  use  of  the  said  car 
was  without  expense  to  the  said  railroad  company,  or  to  the  receiver  thereof;  and  he 
says  that  the  funds  of  the  said  Jacksonville,  Tampa  &  Key  West  Railroad  Co.  were  in 
no  wise  diminished  by  reason  of  the  use  of  the  said  car  for  the  said  trip. 

Respondent  further  says  that  he  did  not,  as  alleged  in  said  article  5,  use  the  said  car 
or  make  the  said  trip  unSer  a  claim  of  right, but  that  the  trip  was  made  solely  because 
the  use  of  said  car  and  transportation  for  said  trip  had  been  so  voluntarily' tendered 
to  him  as  aforesaid. 

Respondent  denies  that  by  reason  of  the  premises  he  was  guilty  of  any  abuse  of  any 

i'udicial  power,  or  that  his  judicial  acts  were  in  any  way  influenced  thereby,  or  thai 
le  was  placed  in  any  way,  as  a  public  official,  under  any  obligation,  express  or  implied, 
to  said  railroad  or  to  the  receiver  thereof;  and  he  says  that  the  complimentary  tenoerinf 
of  said  car  and  his  acceptance  of  the  same  was  a  personal  matter,  having  no  relation 
to  or  effect  upon  his  (►fficial  position  or  action.     ' 

ANSWER  TO   ARTTCLE   SIX. 

And  the  said  Charles  Swayne,  named  in  said  articles  of  impeachment,  says  that 
this  honorable  court  ought  not  to  have  or  take  further  co^izance  of  the  sixth  of  said 
articles  of  impeachment  so  exhibited  and  presented  against  him,  because,  he  save, 
the  facts  set  forth  in  said  sixth  article  do  not,  if  true,  constitute  an  impeachable  h^ 
crime  and  misdemeanor  as  defined^  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Senate 
of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  sixth  article,  the 
said  respondent  saving  to  himself  all  advantages  of  exceptions  to  said  sixth  article, 
for  answer  thereto  saith: 

He  admits  that  prior  to  the  vear  1900  he  had  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  iT^nited  States,  in  and  for  the  northern  district  of  Florida, 
and  had  entered  upon  the  duties  of  his  office,  and  that  he  was  in  the  exercise  of  hi? 
office  as  judge  &»  aforesaid  at  all  times  in  the  said  article  specified  and  as  therein 
alleged. 

The  respondent  denies  that  he  did  not  acquire  a  residence  in  the  northern  districi 
of  Florida  and  did  not,  within  the  intent  and  meaning  of  the  Ave  hundred  and  fifty- 


\ 


that  after  the  passage  of  the  act  of  July  23, 1894,  when  he  became 
ij  it  was  deemed  advisable  that  his  family  should  not  whoUy 
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fint  section  of  the  Revised  Statutes  of  the  United  States,  reside  in  said  district  from 
Ae  23d  day  of  July,  1894,  to  the  Ist  day  of  October,  1900;  and  denies  that  he  vin- 
lated  said  section;  and  denies  that  he  was  and  is  guilty  of  a  high  misdemeanor  io 
office  as  charged  in  said  article  6. 

The  respondent  further  says  that  his  residence  now  is  in  Pensacola,  in  the  northern 
district  oi^Florida,  and  thsX  such  residence  began  shortly  after  the  passage  of  the  act 
of  July  23,  1894,  which  excluded  from  said  district  St.  Augustine,  nis  previous  resi- 
dence, and  has  continued  down  to  the  present  time,  his  local  abode  now  being  at 
No.  13  West  La  Rua  Street,  Pensacola,  where  he  has  resided  since  October  1,  1903; 
and  he  sa^s  his  local  abode  prior  to  October  1,  1903,  and  from  and  after  October  1, 
1900,  was  in  the  Simmons  cottage  on  Belmont  Street,  Pensacola;  and  that  his  local 
abode  prior  to  October  1,  1900,  and  from  and  after  the  beginning  of  his  residence  in 
Pensacola,  was  at  times  at  llie  Escambia  Hotel  and  at  times  at  the  boarding  house  of 
Oapt.  William  H.  Northrop  on  West  Gregory  Street  in  said  city. 

The  respondent  says  that  while  he  lived  at  We&t  La  Rua  Street  and  in  the  Simmons 
cottage  his  family  lived  with  him;  at  other  times  they  remained  at  his  former  home 
in  St.  Augustine  or  went  to  different  places  in  Delaware,  or  visited  New  Orleans  or 
traveled  in  Eiu'ope,  and  occasionally  members  of  the  family  visited  him  at  the  Escam- 
bia Hotel  and  at  the  house  of  said  Capt.  Northrop. 

The  respondent  also  says  that  he  went  from  Pennsylvania  to  Florida  in  1885,  to 
practice  law,  and  lived  in  Sanford  and  afterwards  in  Kissimmee;  that  on  June  1,  1889, 
during  the  recess  of  Congress,  he  was  appointed  and  commissioned  district  jud^e  for 
the  northern  district  of  Florida,  and  on  the  1st  day  of  April,  1890,  was  recommissioned 
after  confirmation  by  the  Senate;  and  that  in  October,  1890,  he  became  a  resident  of 
St.  Augustine,  Fla.,  and  with  his  family  began  living  in  a  rented  house  furnished  by 
himself. 

The  respondent  says  that 
a  resident  of  Pensacola^  it 

five  up  housekeeping  m  the  house  in  St.  Au^stine  until  a  suitable  and  desirable 
ouse  could  be  found  within  the  limits  of  the  said  northern  district  as  reduced  b^  said 
act;  and  the  respondent  made  repeated  efforts  to  find  such  a  house,  but  without 
immediate  success. 

The  respondent  says  that  he  had  at  all  times,  from  his  first  residence  in  Florida  in 
1885,  been  in  the  habit,  with  his  family,  of  visiting  each  summer  in  Delaware,  at  the 
residence  of  his  father  and  mother,  and  this  custom  continued  in  1894  and  always 
afterwards. 

Shortly  after  the  passage  of  the  act  of  1894  the  respondent  began  holding  court, 
under  due  assignment,  in  Alabama,  Louisiana,  and  Texas;  and  at  various  times, 
beginning  in  New  Orleans  in  April,  1895,  he  has  held  court  at  Birmingham,  Huntsville, 
New  Orleans,  Baton  Rouge,  Dallas,  Fort  Worth,  Graham,  Waco,  and  Tyler.  During 
the  winter  of  1897-98  his  family  was  with  him  in  New  Orleans.  On  July  9,  1898,  the 
respondent  with  his  family  sailed  for  Europe,  and  in  September  of  that  year  the  respond- 
ent returned,  leaving  his  family  in  Germany,  went  to  Pensacola,  field  court  there, 
and  then,  by  direction  of  the  circuit  judge,  proceeded  to  New  Orleans  and  other  points 
to  hold  court,  his  family  returning  from  Europe  in  July,  1899. 

Before  October  1,  1900,  the  respondent  had  found  and  rented  the  Simmons  cottage 
on  Belmont  Street,  Pensacola,  ana  on  that  date  his  family  came  there  to  live,  the  house 
in  St.  Augustine  in  the  years  1897,  1898, 1899,  and  1900  having  been  rented  with  the 
furniture  of  the  respondent  to  various  tenants. 

So  the  respondent  says  that,  notwithstanding  the  dismemberment,  out  of  undeserved 
hostility  to  him,  of  the  northern  judicial  district,  by  taking  20  large  counties  therefrom 
and  leaving  it  a  district  comprising  not  a  third  of  the  State,  with  very  little  judicial 
buainees  to  be  performed  therein,  while  enlarging  the  other  district  so  as  to  make  it 
embrace  two-thirds  of  the  State  and  three-fourths  of  the  business  of  the  State,  he  pro- 
ceeded within  a  reasonable  time  to  comply  with  his  obligation  under  section  551  of  the 
Revised  Statutes  and  the  act  of  July  23,  1894,  to  remove  his  residence  from  the  city  of 
St.  Augustine,  which  was  in  his  original  but  not  in  his  reduced  district,  and  to  make 
ft  new  residence  within  the  latter,  and  to  promptly  perform  all  his  oflScial  duties 
therein;  nor  have  his  occasional  absences  to  see  his  family  while  they  tarried  at  St. 
Augustine  or  elsewhere,  and  to  hold  court  in  Alabama,  Louisiana,  and  Texas,  and  U) 
visfit  his  mother's  home  in  Delaware  during  the  summers,  and  to  travel  one  summer  in 
Europe,  in  any  way  embarrassed  or  hindered  the  public  business  committed  to  his 
charge;  nor  has  the  delay  of  his  family  at  St.  Augustine  and  while  wintering  at  New 
Orleans  and  in  Europe,  and  sojourning  in  Delaware  before  coming  for  constant  living 
with  him  at  his  new  home,  in  any  way  impaired  the  legality,  gof)d  faith,  sufficiency, 
and  completeness  of  his  residence  since  1894  at  Pensacola,  in  the  northern  district 
of  Florida. 
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ANSWER  TO  ARTICLE   SEVEN. 

And  the  said  Charles  Swayne,  named  in  said  articles  of  impearhment,  says  that 
this  honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  seventh  of 
said  articles  of  impeachment  so  exhibited  and  presentea  against  him,  because  he 
says  the  facts  set  forth  in  said  seventh  article  do  not,  if  true,  constitute  an  impeachable 
high  crime  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Senate 
of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  seventh  article 
the  said  respondent,  saving  to  himself  all  advantages  of  exception  to  said  seventh 
article,  for  answer  thereto  saith: 

He  admits  that  prior  to  the  year  1900  he  had  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  Stat-es  in  and  for  the  northern  district  of  Florida 
and  had  entered  upon  the  duties  of  his  office,  and  that  he  was  in  the  exercise  of  hie 
ofSce  as  judge  as  aforesaid  at  all  times  in  the  said  article  specified  and  as  therein 
alleged. 

The  respondent  denies  that  he  did  not  acquire  a  residence  in  the  northern  district 
of  Florida  and  did  not,  within  the  intent  and  meaning  of  the  five  hundrcKl  and  fifty- 
first  section  of  the  Revised  Statutes  of  the  United  States,  reside  in  said  district  from 
the  23d  day  of  July,  1894,  to  the  1st  day  of  January,  1903,  and  denies  that  he  violated 
said  section;  and  denies  that  he  was  and  is  guilty  of  a  high  misdemeanor  in  office, 
as  charged  in  said  article  7. 

The  respondent  further  says  that  his  residence  now  is  in  Pensacola,  in  the  northera 
district  ot  Florida,  and  that  such  residence  begun  shortly  after  the  passage  of  the  act 
of  July  23,  1894,  which  excluded  from  said  district  St.  Augustine,  nis  previous  resi- 
dence, and  has  continued  down  to  the  present  time;  and  the  respondent  reiterates  and 
reafiSrms  all  the  allegations  and  statements  contained  in  his  answer  to  the  sixth  of  the 
articles  of  impeachment  presented  against  him,  and  adopts  the  same  as  his  further  and 
complete  answer  to  said  article  7,  and  asks  that  said  alle^tions  and  statements  in  said 
answer  to  said  article  6  shall  be  taken  and  accepted  as  his  further  and  complete  answer 
to  the  allegations  of  said  article  7,  as  fully  and  with  the  same  force  and  effect  as  if  they 
were  herein  specifically  reiterated  and  set  forth,  and  prays  equal  benefit  therefrom  u 
if  the  same  were  here  a^in  fully  repeated. 

ANSWER  TO  ARTICLE   EIGHT. 

And  the  said  respondent,  saving  to  himself  all  advantages  of  exception  or  otherwise 
to  article  8  of  the  said  articles  of  impeachment,  for  answer  thereto  saith: 

He  admits  that  prior  to  the  12th  day  of  November,  A.  D.  1901,  he  had  been  duly 
appointed,  confirmed,  and  commissioned  as  a  district  judge  of  the  United  States  in 
and  for  the  northern  district  of  Florida,  and  had  entered  upon  the  duties  of  his  office 
prior  to  said  date,  and  continued  in  the  performance  of  the  duties  and  in  the  exercise 
of  his  office  of  judge  up  to  the  present  time,  and  he  says  that  at  all  the  times  mentioned 
in  said  article  8  he  was  exercising  and  performing  the  duties  of  a  district  judge  in  and 
for  the  northern  district  of  Florida,  and  that  on  the  12th  day  of  November,  A.  D. 
1901,  he  was  holding  a  session  of  the  district  and  circuit  court  of  said  district  at  the 
city  of  Pensacola,  in  the  State  of  Florida,  and  he  admits  that  on  said  date  he  did 
adjudge  guilty  of  contempt  of  court  and  impose  a  fine  of  $100  upon  and  commit  td 
prison  for  a  period  of  10  days  one  E.  T.  Davis,  an  attorney  and  counselor  at  law,  as  srt 
forth  in  said  article  8,  but  he  denies  that  said  judicial  action  on  his  part  was  malicious  ix 
unlawful,  and,  on  the  contrary,  he  insists  and  asserts  that  said  judgment  was  rendered 
and  said  sentence  imposed  by  him  from  a  high  sense  of  judicial  and  public  duty,  and 
that  upon  the  proceedings  then  pending  and  heard  before  him  he  could  not  hare 
done  otherwise  than  to  have  adjuaged  the  said  E.  T.  Davis  guilty  of  the  contempt  <i 
court  stated  in  said  article  8. 

Respondent,  further  answering,  says  that  on  the  15th  day  of  February,  1901, 
Simeon  Belden  and  I^ouis  P.  Paquet,  attorneys  and  counselors  at  law,  instituted  ia 
the  said  United  States  circuit  court  in  and  for  the  northern  district  of  Florida  a  snit 
in  ejectment  in  favor  of  one  Florida  McGuire,  and  against  the  Pensacola  City  IX 
and  twenty  or  more  persons  named  as  defendants.  Said  suit  was  brought  to  recover 
the  possession  of  a  tract  of  land  known  as  the  Chaveaux  tract,  within  the  limits  of  the 
city  of  Pensacola,  Fla.,  containing  300  arpents,  more  or  less,  and  divided  into  lot?, 
blocks,  and  streets;  that  prior  to  the  November  term,  1901,  of  said  court,  the  said 
cause  by  pleadings  therein  was  at  issue  and  upon  the  trial  docket  subject  to  call  for 
trial  at  said  term,  which  said  term  began  on  the  5th  day  of  November,  1901,  at  Pen- 
sacola, Fla. 

Respondent  says  that  prior  to  November  5,  1901,  the  said  attorneys,  Simeon  Beldea 
and  Louis  P.  Paquet,  as  attorneys  for  the  said  Florida  McGuire,  presented  to  respond- 
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ent  as  judpe  of  the  said  court  a  sugpestion  that  he  was  disqualified  to  try  the  said 
case,  because  it  was  said  that  respondent  claimed  some  ri^ht,  title,  or  interest  in  and 
to  some  portion  of  the  said  real  estate  in  litigation  in  said  suit;  that  upon  the  open- 
ing of  said  court  on  the  5tii  day  of  November,  1901,  this  respondent  presiding  therein 
ae  judge,  respondent  stated  from  the  bench  that  he  had  been  asked  to  recuse  himself 
on  the  trial  of  the  said  case  so  pending  as  aforesaid,  for  the  reason  that  he  had,  or 
claimed  to  have,  some  right,  title,  or  interest  in  the  subject  matter  in  said  case 
involved,  to  wit,  the  said  real  estate. 

Respondent  then  and  there  made  the  statement  in  open  court,  which  statement 
was  and  is  true,  that  he  had  and  claimed  no  right  or  interest  whatever  in  the  said 
subject  matter  of  said  case,  to  wit,  siid  real  estate  or  any  part  thereof,  and  this 
respondent  thereupon  declined  and  refused  to  recuse  himself  as  requested,  which 
action  of  respondent  was  right,  proper,  and  consistent  with  the  dignity  of  the  said 
court,  wherein  he  was  presiding  as  judge;  that  upon  Saturday^  the  Oui  day  of  Novem- 
ber, 1931,  said  court  then  and  there  beine  in  session,  the  criminal  docket  was  com- 
pleted and  the  court  took  up  the  civil  aocket  of  said  court  and  b^;an  to  call  the 
cases  thereon  to  ascertain  as  to  whether  or  not  the  same  were  or  would  be  ready 
for  trial. 

At  said  time  the  said  Louis  P.  Paquet,  the  said  Simeon  Belden,  and  E.  T.  Davis, 
named  in  said  article  8,  all  then  and  there  being  attorneys  at  law,  and  all  of  them 
members  of  the  bar  and  officers  of  the  said  court,  and  all  of  them  appearing,  or  being 
interested,  as  attorneys  in  the  said  case  then  and  there  pending,  ui^ged  a  postpone- 
ment of  the  trial  of  the  said  case  upon  the  ground  that  they  were  not  ready  with 
their  witnesses  and  that  the  said  Louis  P.  Paquet  had  a  matter  of  business  to  attend 
to  at  New  Orleans  on  the  following  Tue^ay,  November  12. 

Respondent  at  said  time  announced  his  willingness  as  judge  of  said  court  to  postpone 
the  trial  of  the  case  in  accordance  with  the  request  of  counsel  for  Florida  McGuire, 
but  the  counsel  for  the  defendants  in  said  case,  then  being  present,  insisted  that  there 
was  no  good  cause  shown  why  a  postponement  of  the  trial  should  he  had,  and  further 
insisted  that  the  trial  should  proceed  when  the  said  case  was  reached.  No  showing  in 
writing  having  been  made,  and  no  showing  at  all  having  been  made  except  as  above 
stated,  this  respondent  announced  that  the  said  case  would  be  called  for  trial  on  the 
following  Monday,  November  11,  and  would  then  be  tried  unless  the  plaintiff  in  said 
case  should  show  cause  why  a  postponement  of  said  trial  should  be  ordered. 

Said  Louis  P.  Paquet,  Simeon  Belden,  and  £.  T.  Davis,  then  being  present  and 
being  attorneys  of  record  or  acting  as  attorneys  in  said  case,  stated  in  open  court  that 
they  would  present  to  the  court  a  lowing  on  the  said  Monday  morning  why  a  post- 
ponement of  the  trial  should  be  had. 

Respondent  further  says  that  he  adjourned  his  said  court  on  the  said  Saturday,  the 
9th  day  of  November,  1901,  at  about  6  o'clock  p.  m.,  until  10  o'clock  a.  m.  of  the  fol- 
lowing Monday. 

Respondent  says  that  thereupon  the  said  Louis  P,  Paouet,  Simeon  Belden,  and 
E.  T.  Davis,  officers  and  attorneys  of  the  said  court,  retirea  from  said  court  and  con- 
federated and  conspired  together  to  obstruct,  thwart,  interfere  with,  hinder,  and  delay 
the  due  and  regular  course  of  justice  by  the  commencement  of  a  suit  in  a  State  court 
of  Florida,  and  by  newspaper  publications,  whereby  they  would  cause  it  to  appear 
that  this  respondent  had  and  claimed  to  have  some  right,  title,  or  interest  in  and  to 
one  certain  portion  of  the  tract  of  land  the  subject  matter  of  said  case  in  ejectment, 
the  said  attorneys  and  each  and  all  of  them  then  and  there  well  knowing  that  this 
respondent  did  not  have  and  did  not  claim  to  have  any  right,  title,  or  interest  in  and 
to  any  portion  of  the  said  land,  the  subject  matter  of  the  said  ejectment  case;  and  so 
confederating  and  conspiring  together,  they  began  a  suit  in  a  State  court,  to  wit,  the 
circuit  court  of  Escambia  County,  Fla.,  in  the  name  of  the  said  Florida  McGuire, 
against  this  respondent,  as  a  defendant  in  said  suit,  and  caused  to  be  issued  out  of  the 
said  court  a  writ  against  this  respondent  summoning  him  to  be  and  appear  in  the  said 
State  court  to  make  answer  therein  to  the  allegation  that  he  had  ana  claimed  some 
right,  title,  and  interest  in  and  to  a  portion  of  the  said  tract  of  land,  the  subject  matter 
—of  said  suit  in  ejectment,  then  pending  in  the  said  United  States  district  court,  which 
said  writ  was  served  upon  this  respondent  on  the  evenins:  of  said  Saturday,  November 
9,  1901,  at  about  9  o'clock. 

Respondent  says  that  at  all  of  said  times  each  of  the  thn^e  persons  above  named 
well  knew  that  this  respondent  did  not  have  and  did  not  claim  to  have  any  rights 
title,  or  interest  whatsoever  in  anv  of  the  said  real  estate,  the  subject  matter  as  afore- 
said in  the  said  suit  in  ejectment  in  the  said  LTnited  States  court,  and  respondent  says 
that  the  said  three  persons  so  conspiring  and  confederating  together  brought  said  suit 
and  caused  said  writ  to  be  issued  and  served  upon  respondent,  well  knoi^nng  the  fact, 
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aforesaid,  for  the  sole  purpose,  of  placing  this  respondent  in  such  a  position  upon  the 
record  and  before  the  oar  and  people  that  he  could  not  preside  in  the  said  court  upon 
the  trial  of  the  said  ejectment  case  and  would  thereby  oe  compelled  to  continue  the 
same  over  to  some  other  term  of  court  when  another  judge  could  be  present  and  con- 
duct the  trial  of  the  same. 

Respondent  says  that  the  said  three  persons  further  confederating  and  conspiiinir 
together  for  the  purposes  aforesaid,  and  to  obstruct,  interfere  with,  hinder,  and  delay 
the  due  and  proper  administration  of  justice  in  the  said  circuit  court  of  the  United 
States,  further  caused  to  be  prepared  and  published  in  the  Daily  Press  of  Sunday 
morning,  November  10,  1901,  a  newspaper  published  and  in  general  circuk^on  in 
the  city  of  Pensacola,  Fla.,  an  article  as  follows: 

"Judge  Swayne  summoned  as  party  to  the  suit  in  case  of  Florida  McGuire  v.  Pensacola 

Company  et  al. 

"A  decided  move  was  made  in  the  now  celebrated  case  of  Mrs.  Florida  McGuiie. 
who  is  the  owner,  by  inheritance,  and  claims  the  possession  of  what  is  known  as  the 
*Rivas  tract,*  in  the  eastern  portion  of  the  city,  near  Bayou,  Tex.,  by  the  filing  of  a 

frsecipe  for  summons,  through  her  attorneys,  ex-Attorney  General  Simeon  Beldeo, 
udge  Louis  P.  Paquet,  of  New  Orleans,  and  E.  T.  Davis,  of  this  city,  in  the  ciicvit 
court  of  Escambia  County,  in  an  ejectment  proceeding  for  possession  of  block  91,  as 
per  map  of  T.  C.  Watson,  which  is  part  of  the  property  which  is  claimed  by  Mrs.  Morida 
McGuire,  and  which  it  is  alleged  tnat  Judge  Swavne  purchased  from  a  real  estate  ageni 
in  this  city  during  the  summer  months,  and  which  is  a  part  of  the  property  now  in 
litigation  before  him. 

'  The  suinmons  was  placed  in  the  hands  of  Sheriff  Smith  late  last  night  for  service.  "* 

All  of  which  said  acts,  as  hereinbefore  stated,  constituted  a  contempt  of  said  United 
States  district  court  upon  the  part  of  the  said  three  persons,  and  of  each  of  them,  attor- 
neys and  counselors  at  law  and  officers  of  said  court;  impugned  the  motives  and  the 
honesty  and  integrity  of  this  respondent  as  a  judge;  placed  upon  the  public  records  of 
a  court  and  in  the  public  press  a  false  and  untrue  statement,  which,  if  true,  would  have 
disqualified  and  prevented  this  respondent,  as  judge  of  the  said  United  States  circuit 
court,  from  proceeding  to,  or  sitting  in,  the  trial  of  the  said  ejectment  case,  then  and 
there  pending  and  called  for  trial ;  constituted  an  attempt  to  intimidate  this  respondent 
in  the  performance  of  his  judicial  duties;  sought  to  compel  him  to  continue  said  eject- 
ment suit  to  another  term  of  court,  and  hereby  deny  to  the  parties  defendant  in  ^aid 
ejectment  suit  their  right  to  a  speedy  trial  therein  in  said  court  and  before  this  respond- 
ent as  presiding  judge  thereof;  greatly  tended  to  obstruct,  prevent,  hinder,  delav,  and 
embarrass  the  due  administration  of  justice  in  said  court,  and  to  subject  the  saici  court 
and  the  presiding  judge  thereof,  this  respondent,  to  public  criticisni,  contumely,  and 
contempt;  and  renpoudent  says  all  of  paid  confederating  and  conspiring,  and  all  said 
acts  of  the  three  paid  persons,  constituted  a  violation  of  tiieir  oaths  and  of  their  official 
duties  as  attorneys  and  officers  of  said  court. 

Respondent  says  that  thereafter,  to  wit,  on  the  llth  day  of  November,  1901,  said 
United  States  circuit  court  being  then  and  there  in  session  at  Pensacola,  Fla.,  one 
W.  A.  Blount,  an  attorney  of  said  court,  presented  and  filed  in  said  court  the  foUowiof 
motion  or  information  in  writing: 

"And  now  comes  W.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court,  and 
practicing  therein,  and  as  amicus  curia",  and  moves  the  court  to  cite  Simeon  Belden, 
Louis  Paguet,  and  E.  T.  Davis,  attorneys  and  counselors  of  this  court,  to  show  cause 
before  this  court,  at  a  day  and  hour  to  be  fixed  by  the  court,  why  they  shall  not  be 
punished  for  contempt  of  the  court,  in  causing  and  procuring,  as  attorneys  of  the  circuit 
court  of  Escambia  County,  Fla.,  a  summons  m  ejectment,  wherein  Florida  McGuire  is 
plaintiff  and  the  Hon.  Charles  Swayne  is  defendant,  to  be  issued  from  said  court  and 
served  upon  the  jud^e  of  this  court,  to  recover  the  possession  of  block  91  in  the  Che- 
veaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved  in  a  controversy  in 
ejectment  then  depending  in  this  court,  in  a  case  wherein  the  said  Florida  McGuiie 
was  plaintiff  and  tne  Pensacola  City  Co.  et  al.  were  defendants,  upon  the  grounds: 

1 .  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  instituted  after 
a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Mrs.  Florida  McGuire  r. 
Pensacola  City  Co.  et  al.  had  been  dubmitted  to  the  court  on  November  5,  1901,  and 
denied,  and  after  the  said  judge  had  stated  in  open  court  and  in  the  prcj-euce  of  the 
said  counsel,  Simeon  Belden  and  Louis  Paquet,  that  an  allegation  of  the  said  i)etiti<m 
that  he  or  some  member  of  his  family  were  interested  in  or  owned  property  in  ^aid  tnct 
was  untrue,  and  had  stated  that  he  had  refused  to  permit  a  member  of  his  familv  to 
buy  land  in  said  tract,  because  the  said  suit  of  Florida  McGuire  involving  the  title  to 
the  said  tract  was  in  litigation  before  him,  the  said  judge. 
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2.  That  after  the  said  declaration  of  the  Raid  juclee  the  said  counsel  were  aware  that 
neither  the  Miid  judjge  nor  any  member  of  his  family  were  the  owners  of  or  interested 
in  any  part  of  the  said  tract  and  had  no  reason  whatever  to  believe  that  he  or  they  were 
so  interested,  and  knew,  or  could  easily  have  known,  that  the  tiaid  block  was  not  in 
the  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 

3.  That  the  said  suit  againat  the  said  judge  was  instituted  on  Saturday  night,  the  9th 
instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  the  said  attor- 
neys to  postpone  the  trial  of  the  case  of  Florida  McGuire  v.  Pensacola  City  Co.  et  al. 
for  a  week  or  more,  and  after  the  said  judge  had  announced  to  the  said  counsel  that  he 
would  call  the  case  for  tnal  on  Monday,  r^ovember  11,  1901,  and  would  then  try  the 
case,  unless  counsel  for  plaintiff  made  a  showing  why  he  should  not  so  try,  and  the 
said  counsel  had  announced  that  thev  would  make  such  showing. 

4.  That  the  said  E.  T.  Davis  was,  before  the  instituting  of  the  said  suit  against  the 
eaid  judge,  cognizant  of  all  the  facts  herein  set  forth. 

W.  A.  Blount, 
An  Attorney  ofthv*  Court. 
November  11,  1901. 

That  thereupon  this  respondent,  as  presiding  judge  of  said  court,  caused  to  be 
cited  before  the  said  court  the  said  Simeon  Belden,  Louis  P.  Paquet,  and  E.  T.  Davis 
to  respond  or  answer  to  the  said  charge  of  contempt  made  against  them,  and  to 
purge  themselves  of  said  alleged  contempt,  if  possible;  and  thereafter,  to  wit,  on 
the  12th  day  of  November,  1901,  said  Simeon  Belden  and  E.  T.  Davis  appeared 
in  said  court,  pleaded  to  the  chMge  of  contempt  preferred  against  them,  and,  issue 
being  joined,  a  hearing  was  had  upon  the  said  charge  of  contempt;  all  the  testimony 
offered  by  either  party  to  said  proceedings  was  heard,  as  well  as  arguments  for  the  said 
persons  so  charged  with  contempt,  and  upon  full  and  careful  consideration  of  the  said 
evidence  presented  and  the  law  in  the  cBBe,  this  respondent,  as  presiding  judge  df 
said  court,  decided  that  the  said  Simeon  Belden  and  E.  T.  Davis,  and  each  of  them, 
were  guilty  as  charged  of  a  substantial  contempt  of  the  dignitv  and  good  order  of  the 
said  court,  and  proceeded  to  impose  a  sentence  upon  each  oi  them,  which  said  sen- 
tence directed  that  each  of  said  persons  should  pay  into  the  court  a  fine  of  $100  and 
foe  committed  to  prison  for  a  period  of  10  days. 

Respond ent  further  savs  that  hereafter  the  said  Simeon  Belden  and  E.  T.  Davis 
each  sued  out  a  writ  of  habeas  corpus,  retiunable  before  the  Hon.  Don.  A.  Pardee, 
United  States  circuit  judge  in  and  for  the  fifth  judicial  circuit,  at  dates  therein  named, 
and  hearings  upon  said  writs  of  habeas  corpus  were  thereafter  had  before  the  said 
circuit  judge,  where  each  of  said  parties  was  fully  heard,  and  upon  full  and  careful 
consideration  of  the  said  issues  involved  in  said  habeas  corpus  proceedings  the  said 
circuit  judge,  on  the  7th  day  of  December,  1901,  held  that  the  said  Simeon  Belden 
and  E.  T.  Davis  had  both  been  justlv  and  properly  adjudged  guilty  of  contempt  by 
this  respondent  as  judge  of  the  said  district  court  of  the  northern  district  of  Florida; 
that  the  said  court  had  jurisdiction  to  hear  said  contempt  proceedings;  that  the 
evidence  disclosed  that  a  contempt  of  court  had  been  committed  by  each  of  the 
said  two  persons,  and,  among  other  things  in  said  opinion,  decided  as  follows: 

"The  relator  is  an  attorney  and  counselor  of  the  Lnited  States  circuit  court  for  the 
northern  district  of  Florida,  and  as  such  one  of  the  officers  of  the  court  within  the  intent 
and  meaning  of  the  above  statute.  As  such  officer,  he  was  and  is  chai^ged  with  con- 
duct in  and  out  of  court  which  if  accompanied  with  malicious  intent  or  had  the  effect 
to  embarrass  and  obstruct  the  administration  of  justice  was  such  misbehavior  as 
amounted  to  contempt  of  court." 

**It  is  conceded  that  this  sentence  is  beyond  the  jurisdiction  of  the  court,  which, 
under  section  725,  above  quoted,  is  limited  to  power  to  imprison  or  to  fine,  but  not 
both.  But  the  question  is  whether  the  relator  can  complain  of  this  sentence  until  he 
has  performed  that  part  which  the  court  had  power  to  impose.  The  court  had  power 
to  impose  a  sentence  of  imprisonment  in  the  county  jail  mr  ten  days;  also  had  power 
to  impose  a  fine  of  |100.  Is  the  relator  injured  until  he  has  either  suffered  the  imprison- 
ment or  paid  the  fine?" 

This  question  has  been  somewhat  considered  in  the  Supreme  Court.  In  Ex  parte 
Swan  (supra)  the  court  says: 

**It  is  further  contended  that  the  court  exceeded  its  power,  in  that  the  payment  of 
costs  was  required,  because  the  coeta  were  in  the  nature  of  a  fine,  and  therefore  the 
punishment  inflicted  was  both  fine  and  imprisonment.  Under  section  970  of  the  Re- 
vised Statutes,  when  judgment  is  rendered  against  a  defendant  in  a  prosecution 
for  any  fine  or  forfeiture,  he  shall  be  subject  to  the  payment  of  co«ts,  and  on  every 
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conviction  for  any  other  offense  not  capital  the  court  may,  in  its  discretion,  award 
that  the  defendant  shall  pay  the  costs  of  the  prosecution;  and  as  contempt  of  court  va  t 
sp^ific  o^ense  it  is  said  that  the  judgment  for  pa^miont  of  costs  woula  appear  to  be 
within  the  power  of  the  court,  although  by  section  725  it  is  pro\dded  that  contempt! 
of  the  authority  of  courts  of  the  United  States  may  be  punished  *by  fine  or  imprisoih 
ment,  at  the  discretion  of  the  court. '  But,  be  that  as  it  may,  the  sentence  here  wm 
that  the  petitioner  be  imprisoned  '  until  he  returns  to  the  custody  of  the  receiver  the 
barrel  taken  by  him  from  the  warehouse  without  warrant  of  law.  And  when  that 
has  been  surrendered,  that  he  suffer  a  further  imprisonment  thereafter  in  said  county 
jail  for  three  months  and  imtil  he  pay  the  costs  oi  these  proceedings.'  As  the  prisons 
has  neither  restored  the  goods  nor  suffered  the  imprisonment  for  three  months,  even  if 
it  was  not  within  the  power  of  the  court  to  require  payment  of  costs  and  its  judgment 
to  that  extent  exceeded  its  authority,  yet  he  can  not  be  dischai^ged  on  habeas  corpi^ 
until  he  has  performed  so  much  of  the  judgment  or  served  out  so  much  of  the  sentence 
as  it  was  witnin  the  power  of  the  court  to  impose.  (Ex  parte  Lange,  18  Wall.,  163; 
Ex  parte  Parks,  93  U.  S.,  18.) 

"Considering  these  authorities  and  that  this  writ  is  sued  out  and  is  returned  before 
one  of  the  jud^jes  of  the  circuit  for  the  northern  district  of  Florida,  it  would  seem  to 
be  proper  to  discharge  this  writ,  leaving  the  relator  to  elect  whether  he  will  pay  the 
fine  or  suffer  the  imprisonment,  and  then  to  seek  relief  from  the  balance  of  the'  sen- 
tence. Another  course  to  follow  would  be  to  adjudge  the  sentence  imposed  to  be 
beyond  the  law  and  remand  the  relator  to  the  circuit  court  of  tiie  northern  district 
of  Florida  to  be  sentenced  within  the  law  for  contempt,  of  which  he  has  been  adjudged 
guilty. 

I 'The  case  shows  that  the  relator  has  suffered  some  portion  of  the  sentence  of  im- 
prisonment; for  this  reason  and  under  all  the  circumstances  of  the  case  1  deem  it 
best— and  the  relator  cap  not  complain — to  hold  that  whan  the  relator  shall  have  satis- 
fied either  the  imprisonment  or  fine  adjudged  against  him  he  will  be  entitled  to  his 
discharge. 

"For  these  reasons  the  writ  of  habeas  corpus  herein  sued  out  is  dischaiged. 

"Circuit  Judges  McCormick  and  Shelby  neard  the  argument  in  this  casa,  and  con- 
cur in  this  opinion. 

"Don.  a.  Pardb£,  Circuit  Judge." 

And  thereupon  the  said  circuit  judge  made  an  order  in  the  premises  as  follows: 

"United  States  fifth  judicial  circuit.  Proceedings  before  Don.  A.  Pardee,  circuit 
judge,  in  chambers.  New  Orleans,  La. 

"Ex  parte  Elsa  T.  Davis,  ex  parte  Simeon  Belden.    On  writs  of  habeas  corpus. 

"Writs  of  habeas  corpus  in  favor  of  the  above-named  relators  having  been  issued 
on  the  order  of  the  unclerBigned  circuit  judge,  returnable  in  chambers  in  the  city  o* 
New  Orleans,  and  returns  having  been  made  to  the  said  write,  and  the  issue  presented 
having  been  argued —  "" 

"It  is  now,  for  the  reasons  herein  filed,  ordered  and  adjudged  that  the  said  writs  be 
discharged,  and  that  the  relators  be  remanded  to  the  custody  of  the  |ail  keeper  oi 
Escambia  County,  Fla.,  holding  for  the  marshal  for  the  northern  district  of  Florida 
at  Pensacola. 

"And  as  the  said  relators,  pending  proceedings  on  above-mentioned  writs  have 
been  enlarged  upon  bonds  conditioned  upon  their  appearance  and  to  obey  atden 
issued, 

"It  is  ordered  that  they  surrender  themselves  to  said  jailer,  or  said  marshal,  on  cf 
before  noon  of  Monday,  the  9th  day  of  December,  1901 . 

"The  costs  of  these  proceedings  to  be  paid  by  said  relators. 

"DoN\  A.  Pardee,  Circuit  Ju^je. 

"December  7,  1901." 

Whereby  respondent  insists  and  alleges  that  the  said  proceedings  against  the  said 
Simeon  Belden  and  E.  T.  Davis,  for  contempt,  as  aforesaid,  came  to  an  end,  and  a 
final  adjudication  was  had  therein. 

Respondent  admits  that  it  was  decided  by  the  said  circuit  judge  that  this  respondent, 
as  judge  of  the  said  circuit  court  of  the  northern  district  of  Florida,  in  imposing  sen- 
tences upon  the  said  Simeon  Belden  and  E.  T.  Davis,  was  mistaken  in  his  under- 
standing of  the  law  of  the  case  in  this,  and  in  this  only,  to  wit:  That  respondent  be- 
lievecl  that  it  was  within  his  power  and  discretion  as  said  judge  to  impose  both  a  fin« 
and  sentence  of  imprisonment  upon  each  of  the  said  two  persons  adjudged  guilty  « 
contempt  as  aforesaid,  whereas  it  was  hsld  by  the  said  circuit  judge  that  the  statute 
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of  the  United  States  in  that  respect  made  and  provided  authorized  a  sentence  of  fine 
or  imprisonment,  and  that  both  fine  and  imprisonment  could  not  be  imposed  in  any 
one  case;  but  respondent  says  that  whatever  mistake  he  made  in  that  respect  was 
made  without  malice  and  in  the  belief  that  such  a  sentence  could  be  properly  im- 
posed under  the  law,  and  respondent  should  not  be  held  to  have  committed  a  high 
crime  or  misdemeanor  as  alleged  in  said  article  8  by  reason  of  the  fact  that  he  may 
have  been  mistaken  in  his  construction  of  the  law,  whereby  he  imposed  a  sentence 
of  both  fine  and  imprisonment;  and  he  not  only  alleges  that  he  was  free  from  any 
bias,  prejudice,  or  desire  to  injure  either  of  the  said  two  persons,  but  that  all  his  acts 
and  doings  in  and  about  the  tnal  of  said  case,  the  decision  thereon,  and  the  imposing  of 
sentences  therein,  were  prompted  solely  by  his  desire  to  maintain  the  dignity  and 
authority  of  his  said  court  and  to  punish  such  acts  of  contempt  of  its  authonty  as 
tended  to  hinder,  delay,  obstruct,  and  impede  the  due  administration  of  justice 
therein,  and  to  subject  the  said  court  and  the  judge  thereof  to  public  criticism,  con- 
tumely, and  contempt. 

Respondent  alleges  that  the  said  United  States  circuit  court,  sitting  in  and  for  the 
northern  district  of  Florida,  had  jurisdiction  of  the  said  contempt  proceedings;  that 
due  process  of  law  was  issued  therein;  that  the  said  Simeon  Belden  and  E.  T.  Davis 
appeared  in  said  court  and  were  accorded  every  right  to  be  heard  by  counsel  learned 
in  the  law  to  present  evidence  and  to  purge  themselves  of  said  contempt  if  they  could 
do  so  in  accordance  with  the  facts  and  the  law  of  the  ca>4c;  and  rcBpondent  alleges  that 
they  did  not  so  pur^e  themselves,  or  either  of  them,  of  said  contempt. 

And  respondent  insists  that  he  was  and  is  blameless  in  the  premises;  that  he  per- 
formed his  duty,  and  his  whole  duty,  in  all  the  said  proceedings;  that  he  >vas  in  no 
way  guilty  of  an  abuse  of  judicial  power  or  of  a  high  misdemeanor  in  office,  and  that 
the  said  proceedings  had  and  held  before  him,  and  the  judgment  resulting  therefrom, 
were  all  m  accordance  with  the  law  except  as  hereinbefore  explained;  and  any  failure 
of  this  respondent  as  presiding  judge  of  the  said  United  States  district  court  to  have 
adjudged  said  Simeon  Belden  and  E.  T.  Davis  guilty  of  contempt,  and  to  have  pun- 
ished them  therefor,  in  view  of  the  testimony  as  presented  and  the  law  of  the  case, 
would  have  greatly  tended  to  destroy  the  dignity  and  authority  of  the  said  court;  to 
obstruct,  hinder,  and  delay  the  due  course  of  justice  therein,  and  to  bring  said  court 
into  public  disfavor  and  just  contempt. 

ANSWER  TO   ARTICLE   NINE, 

And  the  said  respondent,  saving  to  himself  all  advantages  of  exception  or  otherwise 
to  article  9  of  the  said  articles  of  impeachment,  for  answer  thereto  saith : 

He  admits  that  prior  to  the  12th  day  of  November,  A,  D.  1901,  he  had  been  duly 
appointed,  confirmed,  and  commissioned  as  a  district  judge  of  the  United  States  in 
and  for  the  northern  district  of  Florida  and  had  entered  upon  the  duties  of  his  oflSce 
prior  to  said  date,  and  continued  in  the  performance  of  the  duties  and  in  the  exercise 
of  his  office  of  judge  up  to  the  present  time,  and  he  says  that  at  all  the  times  mentioned 
in  said  article  9  he  was  exercising  and  performing  the  duties  of  a  district  judge  in  and 
for  the  northern  district  of  Florida,  and  that  on  the  12th  dav  of  November,  A.  D.  1901, 
he  was  holding  a  session  of  the  circuit  court  at  the  city  of  Pensacola,  in  the  State  of 
Florida;  and  he  admits  that  on  said  date  he  did  adjudge  guilty  of  contempt  of  court  and 
impose  a  fine  of  flOO  upon,  and  commit  to  prison  for  a  period  of  10  days,  one  E.  T. 
Davis,  an  attorney  and  counselor  at  law  of  said  court,  as  set  forth  in  said  article  9;  but 
he  denies  that  said  judicial  ac^tion  on  his  part  was  malicious  or  unlawful,  and,  on  the 
contrar>%  he  insists  and  asserts  that  said  judgment  was  rendered  and  said  sentence 
imposed  by  him  from  a  high  sense  of  judicial  and  public  duty,  and  that  upon  the 
proceedings  then  pending  and  heard  before  him  he  could  not  have  done  otherwise 
than  to  have  adjudged  the  said  E.  T.  Davis  guilty  of  the  contempt  of  court  stated  in 
said  article  9. 

Respondent  further  says  that  all  of  the  acts  and  charges  as  made  in  said  article  9  are 
the  same  identical  acts  and  charges  as  made  in  the  aforesaid  article  8;  and  he  says  that 
for  a  more  full' and  complete  answer  to  the  said  article  9  he  hereby  reiterates  and 
reaffirms  all  of  his  allegations  and  statements  in  his  answ^er  to  the  siiid  article  8,  and 
adopts  the  same  as  his  further  and  complete  answer  to  said  article  9,  and  asks  that  the 
said  allegations  and  statements  in  said  answer  to  the  said  eighth  article  shall  be  taken 
and  accepted  as  his  further  and  complete  answer  to  the  allegations  of  said  article  9  as 
fully  and  with  the  same  force  and  effect  as  if  they  were  herein  specifically  reiterated 
and  set  forth,  and  prays  equal  benefit  therefrom  as  if  the  same  wore  again  fully  reit- 
erated. 
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ANSWER  TO   ASTICLE  TEN. 

And  the  respondent,  saving  to  himiself  all  advantages  of  exception  or  otherwise  to 
article  10  of  the  said  articles  of  impeachment,  for  answer  thereto  saith : 

He  admits  that  prior  to  the  12th  day  of  November,  A.  D.  1901,  he  had  been  diilj 
appointed,  confirmed,  and  commissionod  as  a  district  judge  of  the  United  States  in 
and  for  the  northern  district  of  Florida,  and  had  entered  upon  the  duties  of  hii 
office  prior  to  said  date,  and  continued  in  the  performance  of  the  duties  and  in  the 
exercise  of  his  office  of  judge  up  to  the  present  time;  and  he  says  that  at  all  times  moi- 
tioned  in  said  article  10  he  was  exercisinj;  and  performing  the  duties  of  a  distric 
judge  in  and  for  the  northern  district  of  Florida;  and  that  on  the  12th  day  of  November, 
A.  D.  1901,  he  was  holding  a  session  of  the  circuit  court  at  the  city  of  Penaac<^,  in  the 
State  of  Florida;  and  he  admits  that  on  said  date  he  did  adjudge  guilty  of  contempt 
of  court  and  impose  a  fine  of  $100  upon,  and  commit  to  prison  for  a  period  of  10  da}^ 
one  Simeon  Belden,  an  attorney  and  counselor  at  law  of  said  court,  as  set  forth  in  mii 
article  10;  but  he  denies  that  said  judicial  action  on  his  part  was  malicious  or  unlawful; 
and,  on  the  contrary,  he  insists  and  asserts  that  said  judgment  was  rendered  and  aud 
sentence  imposed  by  him  from  a  high  sense  of  judicial  and  public  duty,  and  that  upon 
the  proceedings  then  pending  and  heard  before  him  he  could  not  have  done  otherwiK 
than  to  have  adjudged  the  said  Simeon  Belden  guilty  of  the  contempt  of  court  stated  in 
said  article  10. 

Respondent,  further  answering,  says  that  all  the  allegations  made  in  the  said  aitide 

10  refer  to  the  same  proceedings  in  all  respects  as  those  charged  in  articles  8  and  f 
aforesaid ;  that  the  said  E.  T.  Davis  named  in  said  articles  8  ana  9  and  the  said  Suoea 
Belden  named  in  article  10  jointly  committed  all  of  the  acts  and  participated  in  all 
the  proceedings  by  trial  or  otherwise  set  forth  and  described  in  respondent's  answer 
to  article  8  aforesaid,  except  in  this,  to  wit,  that  the  sentence  imposed  upon  the  sud 
Simeon  Belden  was  a  separate  sentence  from  the  sentence  imposed  upon  said  E.  T. 
Davis,  and  he  says  that  for  a  more  full  and  complete  answer  to  said  article  10  he  hereby 
reiterates  and  reaffirms  all  of  the  alk^tions  and  statements  in  his  answer  to  the  said 
article  8,  and  adopts  the  same  as  his  further  and  complete  answer  to  said  axtirle  10; 
and  asks  that  the  said  allegations  and  statements  in  said  answer  to  the  said  ei^th 
article  shall  be  taken  and  accepted  as  his  further  and  complete  answer  to  the  allegatiou 
of  said  article  10  as  fully  and  with  the  same  force  and  effect  as  if  they  were  herein  specif- 
ically reiterated  and  set  forth,  and  prays  equal  benefit  therefrom  as  if  the  same  wer^ 
here  again  fully  reiterated. 

ANSWER  TO   ARTICLE    ELEVEN. 

And  the  respondent,  saving  to  himself  all  advantages  of  exception  or  otherwise  to 
article  11  of  the  said  articles  of  impeachment,  for  answer  thereto  saith: 

He  admits  that  prior  to  the  12th  day  of  November,  A.  D.  1901,  he  had  been  dulr 
appointed,  confirmed,  and  commissioned  as  a  district  judge  of  the  United  States  in  tjoi 
for  the  northern  district  of  Florida  and  had  entered  upon  the  duties  of  his  office  prior 
to  said  date,  and  continued  in  the  performance  of  the  duties  and  in  the  exercise  A  hk 
office  of  judge  up  to  the  present  time;  and  he  says  that  at  all  the  times  mentioned  in 
said  article  11  he  was  exercising  and  performing  the  duties  of  a  district  judge  in  and 
for  the  northern  district  of  Florida,  and  that  on  tne  12th  day  of  November,  A.  D.  1901. 
he  was  holding  a  session  of  the  circuit  court  at  the  city  of  Pensacola,  in  the  State  of 
Florida,  and  he  admits  that  on  said  date  he  did  adjudge  guilty  of  contempt  of  coint 
and  impose  a  fine  of  $100  upon  and  commit  to  prison  for  a  period  of  10  days  one  Simeoo 
Belden,  an  attorney  and  counselor  at  law  of  said  court,  as  set  forth  in  said  article  11; 
but  he  denies  that  said  judicial  action  on  his  part  was  malicious  or  unlawful,  and,  on 
the  contrary,  he  insistes  and  asserts  that  said  judgment  was  rendered  and  said  sentence 
imposed  by  him  from  a  high  sense  of  judicial  and  public  duty,  and  that  upon  the 
proceedings  then  pending  and  heard  before  him  he  could  not  have  done  otnenrite 
than  to  have  adjudged  the  said  Simeon  Belden  guilty  of  the  contempt  of  court  stitod 
in  said  article  11. 

Respondent  further  answering  says  that  all  of  the  allegations  made  in  the  said  article 

11  refer  to  the  same  proceedings  in  all  respects  as  those  chaiged  in  articles  8,  9,  and  10 
aforesaid ;  that  the  said  E.  T.  Davis,  named  in  said  articles  8  and  9,  and  the  said  Simeon 
Belden,  named  in  article  11,  jointly  committed  all  of  the  acts  and  participated  in  all 
the  proceedings  by  trial  or  otherwise  set  forth  and  described  in  respondent's  answer 
to  article  8  aforesaid,  except  in  this,  to  wit,  that  the  sentence  imposed  upon  the  euA 
Simeon  Belden  was  a  separate  sentence  from  the  sentence  imposed  upon  said  E.  T. 
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Davis;  and  he  says  that  for  a  more  full  and  complete  answer  to  the  said  article  11  he 
hereby  reiterates  and  reaffirms  all  of  the  allegations  and  statements  in  his  answer  to 
the  said  article  8,  and  adopts  the  same  as  his  further  and  complete  answer  to  article 
1  ] ,  and  asks  that  the  said  allegations  and  statements  in  said  answer  to  the  said  eighth 
article  shall  be  taken  and  acceDted  as  his  further  and  complete  answer  to  the  allegations 
of  said  article  11,  as  fully  and  with  the  same  force  and  effect  as  if  they  were  nerein 
specifically  reiterated  and  set  forth,  and  prays  equal  benefit  therefrom  as  if  the  same 
were  here  again  fully  reiterated. 

ANSWER  TO   ARTICLE  TWELVE. 

And  the  respondent,  saving  to  himself  all  advantages  of  exception  or  otherwise  to 
article  12,  of  the  said  articles  of  impeachment,  for  answer  thereto,  saith: 

He  admits  that  prior  to  the  9th  day  of  December,  A.  D.  1902,  he  had  been  duly 
appointed,  confirmed,  and  commissioned  as  a  district  judge  of  the  United  States  in 
and  for  the  northern  district  of  Florida,  and  had  entered  upon  the  duties  of  his  office 
prior  to  said  date,  and  continued  in  the  performance  of  the  duties  and  in  the  exercise 
of  hifl  office  of  judge  up  to  the  present  time;  and  he  says  that  at  all  times  mentioned  in 
said  article  12  he  was  exercising  and  performing  the  duties  of  a  district  judge  in  and 
for  the  northern  district  of  Florida;  and  that  on  the  9th  day  of  December,  A.  D.  1902, 
he  was  holding  a  session  of  the  said  district  court;  and  he  admits  that  on  said  date  he 
did  adjudge  guilty  of  contempt  of  court  and  commit  to  prison  for  a  period  of  60  days 
one  W.  C.  0*Neal,  as  set  forth  in  said  article  12,  but  he  denies  that  said  judicial  action 
on  his  part  was  malicious  or  unlawful,  and  on  the  contrary  he  insists  and  asserts  that 
said  judgment  was  rendered  and  said  sentence  imposed  by  him  from  a  high  sense  of 
judicial  and  public  duty,  and  that  upon  the  proceedings  then  pending  and  heard 
before  him  he  could  not  have  done  otnerwise  tnan  to  have  adjuciged  the  said  W.  C. 
O'Neal  guilty  of  the  contempt  of  court  stated  in  said  article  12. 

Respondent  further  answering  says  that  on  the  29th  day  of  August,  1902,  one  Scarritt 
Moreno  filed  in  the  said  district  court  of  the  United  States  in  and  for  the  northern 
district  of  Florida  his  petition  asking  to  be  adjudged  a  bankrupt  and  to  obtain  the  bene- 
fits of  the  acts  of  Con^ss  of  the  United  States  relating  to  bankruptcy ;  and  the  said  court, 
having  jurisdiction  in  the  premises,  took  such  proceedings  in  relation  thereto  that  by 
an  order  duly  made  the  saia  petitioner  was  adjudged  a  bankrupt,  and  A.  Greenhut  was 
duly  appointed  trustee  of  the  estate  of  the  said  bankrupt  on  the  15th  dsLV  of  September, 
1902;  tnat  the  said  A.  Greenhut  accepted  the  said  appointment  and  filed  his  bond  as 
such  trustee,  which  said  bond  was  duly  approved  as  provided  for  by  law.  and  on  said 
date  last  named  the  said  A.  Greenhut  duly  took  the  oath  of  office  ana  (qualified  as 
required  by  law,  and  thereby  became  an  officer  of  the  district  court  of  the  United  States 
in  and  for  the  northern  district  of  Florida^  to  wit,  trustee  for  the  estate  of  the  above- 
named  Scarritt  Moreno,  bankrupt  as  aforesaid,  and  continued  as  such  officer  of  said 
court  during  all  the  times  hereinafter  referred  to  in  this  answer;  that  on  the  10th  dav 
of  November,  A.  D.  1902,  the  said  A.  Greenhut,  an  officer  of  said  court,  as  aforesaia, 
filed  andpresented  in  the  said  court,  while  said  court  was  duly  in  session  in  the  city  of 
Pensacola,  Fla.,  in  said  northern  judicial  district  of  Florida,  a  certain  information  in 
writing  and  in  words  and  figures  as  follows,  to  wit: 

**In  the  United  States  district  court,  northern  district  of  Florida,  at  Pensacola. 

"In  the  matter  of  Scarritt  Moreno,  bankrupt. 

"United  States  op  America, 

"  Northern  District  of  Florida^  city  of  Pensacola^  ss: 

"Adolph  Greenhut,  of  the  city  of  Pensacola,  in  the  district  aforesaid,  being  duly 
sworn  according  to  law,  on  his  oath,  doth  depose  and  say: 

"That  heretofore,  on  the  29th  day  of  August,  1902,  one  Scarritt  Moreno  filed  in  the 
honorable  the  district  court  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  at  Pensacola,  his  petition  to  be  adjudicated  a  bankrupt  and  to  obtain  the 
benefits  of  the  acts  of  Congress  of  the  United  States  relating  to  bankruptcy.  That 
thereafter  such  proceedings  were  had  upon  said  petition  in  said  United  States  district 
court;  that  on  September  15,  1902,  affiant  was  duly  appointed  trustee  of  the  estate  of 
the  above-named  Scarritt  Moreno,  bankrupt,  which  said  appointment  of  deponent  as 
trustee  was  then  and  there  approved  by  the  said  court. 

"That  thereafter,  to  wit,  on  the  day  and  year  last  aforesaid,  affiant  accepted  said 
appointment  and  filed  his  bond  as  such  trustee,  which  said  bond  was  duly  approved 
by  E.  K.  Nichols,  Esq.,  referee  in  bankruptcy,  and  at  the  same  time  deponent  took 
the  oath  of  office  as  required  by  law,  and  thertnipon  he  became  charged  with  the  duties 
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and  clothed  with  the  authority  appertaining  to  a  trustee  in  bankruptcy  under  the 
laws  of  the  United  States,  and  from  thence  hitherto  has  occupied  and  is  now  occu- 
pying said  trusteeship,  amenable  to  and  subject  to  the  orders  of  the  said  the  honorable 
distnct  court  of  the  United  States  in  and  for  the  northern  district  of  Florida. 

''  That  affiant  was,  by  counsel,  advised  that  it  was  his  duty,  as  trustee  of  the  estate 
of  said  Scarritt  Moreno,  as  aforesaid,  to  institute  a  certain  suit  or  action  in  equity  far 
the  purpose  of  having  certain  property  purchased  by  the  said  Scarritt  Moreno,  bank- 
rupt, the  title  to  which  was  taken  oy  the  said  Scarritt  Moreno  in  the  name  of  his  wife, 
brought  into  the  said  United  States  district  court  as  a  part  of  the  estate  of  said  bank- 
rupt, to  be  there  administered  as  required  by  law,  and  for  the  further  purpose  of 
having  certain  mortgages  on  said  property  decreed  and  declared  to  be  null,  void,  and 
of  no  effect.  That  thereupon,  in  the  afternoon  of  Saturdav,  the  18th  day  of  Octobtf, 
1902,  through  his  counsel,  he,  as  trustee  as  aforesaid,  and  in  the  performance  of  his 
dutv  as  aforesaid  as  an  officer  of  the  said  United  States  district  court,  caused  to  be 
filed  in  the  circuit  court  of  Escambia  Coimty,  State  of  Florida,  his  certain  bill  of  com- 
plaint, therein  and  therebv,  among  other  things,  seeking  the  relief  above  referred  to. 

''That  by  the  advice  of  his  counsel  Scarritt  Moreno,  Susie  R.  Moreno,  his  wife,  the 
American  National  Bank  of  Pensacola,  the  Citizen  *s  National  Bank  of  Pensacola,  and 
others,  were  made  parties  defendant  in  and  to  said  bill  of  complaint,  and  that  upon 
the  filing  of  said  bill  of  complaint  suit  was  commenced  against  the  defendants  named 
in  said  bill  of  complaint.  That  all  of  the  i>roceedings  above  referred  to  were  taken 
and  had  by  affiant  as  an  officer  of  the  distnct  court  of  the  United  States  in  and  for 
the  northern  district  of  Florida,  and  in  the  due,  proper,  and  faitliful  performance  of 
his  duty  as  such  officer,  and  were  necessarily  had  and  taken  under  the  law  and  his 
oath  of  office. 

"That  on  Monday,  the  20ih  day  of  October,  A.  D.  1902,  between  the  hours  of  9  and 
10  o'clock  a.  m.,  affiant  was  standing  in  the  door  of  the  office  of  the  store  owned  and 
conducted  b^  him,  situated  at  No.  — ,  East  Government  Street,  in  the  city  of  Pensa- 
cola, aforesaid,  which  said  office  was  occupied  by  deponent,  among  other  things,  for 
the  purpose  of  performing  the  duties  devotvinfi;  upon  nim  as  trustee  as  aforesaid,  and 
in  which  said  office  this  deponent  kept  and  had  the  custody  of  the  papers,  books,  etc.. 
relating  to  and  connected  with  the  estate  of  said  Scarritt  Moreno,  Danknipi,  in  depo- 
nent's hands  as  trustee,  as  aforesaid.  That  at  the  said  time  deponent  was  engi^^  in 
conversation  with  one  Alex.  Lischkoff,  when  one  W.  C.  O'Neal,  who  was  at  the  said 
time  president  of  said  American  National  Bank,  of  Pensacola,  one  of  the  defendants 
in  the  action  or  suit  heretofore  referred  to,  approached  to  where  affiant  was  standing 
and  conversinj^,  as  aforesaid,  and  stated  to  affiant  that  as  soon  as  he,  affiant,  was  at 
liberty,  he,  said  O'Neal,  desired  to  speak  to  him;  thereupon  affiant  stated  in  effeci 
that  said  O'Neal  could  speak  to  him  then,  and  affiant  entered  his  said  office  and  stood 
alongside  of  a  standing  aesk  about  5  feet  from  the  door  of  said  office. 

"Said  O'Neal  followed  affiant  into  said  office,  stood  opposite  to  affiant,  and  distant 
only  a  few  feet.  That  thereupon  said  O'Neal,  in  effect,  asked  this  affiant  why  he, 
affiant,  had  brought  the  name  of  his,  the  American  National  Bank,  into  the  Moreno 
suit  (meaning  thereby  the  suit  above  referred  to,  brought  by  affiant  as  trustee,  againA 
Scarritt  Moreno  and  others);  that  affiant  replied  that  he,  O'Neal,  could  see  his,  amant'a 
attorneys  in  relation  thereto;  that  said  0  Neal  made  some  remark  to  the  effect  that 
he  would  not  do  so,  and  stated  to  affiant  that  he,  affiant,  w^as  no  gentleman;  that 
affiant  thereupon  said  that  he,  affiant,  was  as  much  of  a  gentleman  as  he,  the  said 
O'Neal,  was;  that  thereupon  said  O'Neal  said,  *We'll  settle  the  matter,'  and  turned 
about  as  if  he  intended  to  leave  the  premises  of  deponent,  walking  toward  the  door  of 
said  office  and  out  upon  the  sidewalk. 

"That  affiant  had  no  thought,  idea,  or  suspicion  that  said  O'Neal  intended  any 
personal  \'iolence  toward  him,  and  quietly  started  forward  from  where  he  was  so 
standing  as  aforesaid,  toward  the  door  of  said  office  leading  into  the  street.  That 
affiant  barely  reached  the  doorway  of  said  office  when  said  O'Neal,  without  any  provo- 
cation, without  any  notice  to  deponent  of  his  murderous  intention,  turned  and  wheeled 
suddenly  about  with  his  knife  in  his  hand,  and  with  intent  to  kill  and  murder  deponent 
struck  at  his,  deponent's,  throat  with  said  knife,  and  cut  deponent  at  a  point  oehmd 
the  left  ear,  cutting  through  lower  portion  of  said  left  ear,  then  across  the  left  cheek, 
ending  at  left  corner  of  mouth,  and  immediately  thereafter  said  O  'Neal  cut  and  stabbed 
deponent  four  further  times:  (1)  On  left  side  over  ribs,  (2)  upon  left  hip,  (3)  on  left 
elbow,  and  (4)  on  right  hand.  That  the  cuts,  wounds,  and  stabs  so  inflicted  bv  said 
0  'Neal  upon  deponent  were  of  a  serious  and  dangerous  character,  and  from  said  time 
to  the  present  deponent  has  been  unable  to  attend  to  and  perform  his  duties  as  trustee 
as  aforesaid,  and  has  been  confined  to  his  home,  except  for  a  few  hours  on  two  or  three 
different  days:  and  has  ever  since  been,  and  is  now,  under  the  care  and  treatment  of 
a  phyeician,  who  is  attending  to  said  wounds. 
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*'That  said  assault  and  attempt  to  murder  was  committed  by  said  O'Neal  as  afore- 
said, solely  because  and  for  the  reason  that  affiant,  as  an  officer  of  the  United  States 
district  court  in  and  for  the  northern  district  of  Florida,  had  instituted  the  suit  above 
set  forth  against  the  said  American  National  Bank  and  others,  and  to  interfere  witli 
and  prevent  deponent  from  executing  and  performing  his  duties  as  such  officer  of  said 
court,  and  the  said  O'Neal  did  by  the  said  murderous  assault  interfere  with  the  man- 
agement of  said  trust  by  deponent  as  an  officer  of  the  said  court,  and  did  for  a  long 
period  of  time,  to  wit,  from  me  said  20th  day  of  October,  1902,  up  to  the  present  time, 
by  reason  of  tiie  injuries  infficted  by  him  upon  deponent  as  aforesaid,  prevent  and 
deter  deponent  from  performing  the  duties  incunabent  upon  him,  deponent,  as  such 
officer,  and  did  thereby  interfere  with  the  management  by  deponent,  as  such  officer, 
of  the  estate  of  the  said  Scarritt  Moreno,  bankrupt. 

"A.  Grbbnhut. 

''Sworn  to  and  subscribed  before  me  this  7th  day  of  November,  A.  D.  1902. 

'*E.  K.  Nichols, 
*^ Referee  in  Bankruptcy.^* 

And  the  said  court,  and  respondent,  as  judge  of  said  court,  then  and  there,  by  virtue 
of  the  filing  and  presentation  of  said  complaint,  having  jurisdiction  in  the  premises, 
caused  the  said  W.  C.  O'Neal  to  be  cited  to  appear  before  the  said  court  to  answer  to 
the  charge  of  contempt  as  set  forth  and  exhibited  to  the  court  in  said  information. 

Respondent  says  that  thereafter,  and  upon  the  17th  day  of  November,  A.  D.  1902, 
the  said  W.  C.  O'Neal  appeared  in  the  said  court,  the  same  being  then  and  there  in 
session,  and  thereafter  and  from  time  to  time  due  proceedings  were  had  in  said  court, 
which  resulted  in  a  trial  of  the  charges  made  and  set  forth  in  the  said  information;  that 
the  said  W.  0.  O'Neal  filed  his  answer  in  said  cause:  that  he  was  heard  on  all  questions 
arising  in  the  case  by  counsel  learned  in  the  law,  and  on  the  8th  day  of  December, 
1903,  issue  having  been  fully  joined,  the  court  proceeded  to  hear  and  try  the  said  case 
upon  die  said  charges  of  contempt  so  preferred  against  the  said  W.  C.  O'Neal;  that 
evidence  was  offered  and  receivea  in  support  of  the  facts  as  alleged  in  the  said  informa- 
tion, and  evidence  was  also  offered  ana  received  for  and  on  behalf  of  the  said  W.  C. 
O'Neal;  and  after  the  hearing  of  all  testimony  offered  upon  both  sides,  and  after  hear- 
ing arguments  of  counsel  for  Uie  said  W.  C.  O'Neal,  respondent,  as  the  presiding  judge 
of  said  court,  held  and  found  the  said  W.  C.  O'Neal  guilty  of  cont^empt  as  charged, 
and  entered  against  him  the  following  order  and  judgment,  to  wit: 

**And  afterwards,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  the  following 
proceedings  were  had  in  open  court,  to  wit: 

"In  the  matter  of  the  rule  upon  W.  C.  O'Neal  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  this  court  as  to  the  matters  and  things  set  forth  in  the 
affidavit  of  Adolph  Greenhut. 

''This  cause  coming  on  to  be  heard  at  this  time  on  the  affidavit  of  Adolph  Greenhut 
in  the  matter  of  the  bankruptcy  proceedings  in  the  estate  of  Scarritt  Moreno,  and 
upon  the  rule  to  show  cause  why  he  should  not  be  punished  for  contempt  of  this  court, 
issued  thereon  by  this  court,  against  W.  C.  O'Neal,  and  upon  the  answer  of  the  said 
respondent,  W.  C.  O'Neal,  to  tlie  said  rule  and  affidavit;  and  the  court  having  heard 
the  testimony  and  the  witnesses  for  the  prosecution  and  for  the  respondent,  and  after 
argument  of  counsel  and  consideration  by  the  court,  and  the  court  being  advised  in 
the  premises,  the  court  doth  find  as  follows: 

"That  the  affidavit  of  Adolph  Greenhut,  upon  which  this  rule  was  granted,  is  true 
and  that  the  respondent  is  guilty  of  the  acts  and  things  set  forth  therein,  in  the  manner 
and  form  therein  alleged,  and  that  the  same  constitute  and  are  a  substantial  contempt 
of  this  court,  and  it  is  therefore 

''Ordered J  adjudged j  and  directed,  That  the  said  respondent,  W.  C.  O'Neal,  be  taken 
hence  to  the  county  jail  of  Escambia  County,  at  Pensacola,  in  the  State  of  Florida, 
and  there  confiiied  for  and  during  the  period  of  60  days,  and  that  he  stand  committed 
until  the  terms  of  this  sentence  be  complied  with,  or  until  he  be  discharged  by  due 
process  of  law. 

"And  the  said  respondent,  W.  C.  O'Neal,  at  this  time  having  sued  out  his  writ 
of  error  to  the  Supreme  Court  of  the  United  States,  and  made  and  entered  into  a  bond 
and  undertaking,  conditioned  as  required  by  law  and  duly  approved  by  this  court, 
it  is  therefore  ordered  that  the  said  writ  of  error  be  and  operate  as  supersedeas  to  the 
judgment  heretofore  rendered  in  this  cause." 

•  Respondent  here  alleges  and  says  that  all  of  the  facts  and  allegations  contained  in  the 
said  information  filed  and  presented  in  said  court  by  the  said  A.  Greenhut,  and  so 
found  and  adjudged  to  be  true  by  this  respondent,  as  the  presiding  judge  of  said  court 
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upon  the  said  trial,  were  and  are  true  in  all  respecte  as  set  forth  in  the  said  information 
of  said  A.  Greenhut;  and  respondent  herein  refers  to  the  allegations  contained  in  said 
information  hereinbefore  fully  set  forth  and  adopts  each  and  every  of  said  allegations 
as  a  part  of  his  answer  herein,  and  hereby  alleges  that  each  and  every  of  the  f£cts  set 
forth  in  the  said  information  were  and  are  true;  and  he  asks  that  the  same  be  taken 
as  a  part  of  his  answer  herein  as  fully  and  to  the  same  effect  as  if  the  same  were  herein 
specifically  reiterated  and  charged. 

Respondent  further  says  that  thereafter  the  said  W.  C.  O'Neal  sued  out  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  and  thereafter  perfected  the  same  by 
filing  in  the  said  Supreme  Court  a  transcript  of  the  record  of  the  said  case  and  of  the 
proceedings  had  therein  in  the  said  district  court;  and  thereafter  such  proceedings 
were  had  and  taken  in  the  Supreme  C^urt  of  the  United  States  that  on  the  1st  dav  of 
June,  1903,  the  said  writ  of  error  was  dismissed  by  the  said  court  for  want  of  jurisdiction. 

Respondent,  further  answering,  says  that  thereafter,  to  wit,  on  the  12th  day  of  June, 
1903,  the  said  W.  C.  O'Neal,  having  been  apprehended  and  imprisoned  in  the  county 
jail  of  Escambia  County,  at  Pensacola,  Fla.,  m  pursuance  of  the  ludgment  and  sentence 
of  the  said  United  States  court  sitting  in  and  for  the  northern  district  of  Florida,  sued 
out  and  prosecuted  before  the  Hon.  Don  A.  Pardee,  United  States  circuit  judge  in  and 
for  the  fifth  judicial  circuit,  a  writ  of  habeas  corpus;  and  thereafter  such  proceedings 
were  had  thereunder  before  the  said  circuit  judge  that  on  the  10th  day  of  November, 
A.  D.  1903,  said  judge  entered  judgment  and  made  an  order  discharging  said  writ 
of  habeas  corpus,  which  said  judgment  and  order,  together  with  the  reasons  stated  by 
the  court  therefor,  is  in  wordfs  and  figures  as  following,  to  wit: 

*' United  States  circuit  court,  fifth  judicial  circuit,  northern  district  of  Florida.     Ex 

parte  W.  C.  O'Neal.     Habeas  corpus. 

"The  petitioner,  W.  C.  O'Neal,  was  convicted  in  the  district  court  for  the  northern 
district  of  Florida  on  a  charge  of  contempt  of  court  in  committing  an  assault  upon  an 
officer  of  said  court,  and  thereupon  was  sentenced  to  imprisonment  in  the  county 
jail  at  Pensacola.  Fla.,  for  a  term  of  60  days.  This  con\'iction  was  immediately  fof- 
lowed  by  a  writ  of  error  to  the  Supreme  Court  of  the  United  States  based  on  a  certified 
question  as  to  jurisdiction.    In  dismissing  the  writ  of  error  the  Supreme  Court  said: 

"  'Jurisdiction  over  the  person  and  jurisdiction  over  the  subject  matter  of  contempt 
were  not  challenged.  The  charge  was  the  commission  of  an  assault  on  an  officer  of  tne 
court  for  the  purpose  of  preventing  the  discharge  of  his  duties  as  such  officer,  and  the 
con1>ention  was  tnat  on  tne  facts  no  case  of  contempt  was  made  out, 

"  *In  other  words,  the  contention  was  addressed  to  the  merits  of  the  case  and  not  to 
the  jurisdiction  of  the  court.  An  erroneous  conclusion  in  that  regard  can  only  be 
reviewed  on  appeal  of  error,  or  in  such  appropriate  way  as  may  be  pro\'ided.  Louis- 
ville Trust  Company  v,  Cominger  (184  U.  S.,  18,  26):  Ex  parte  Gordon  (104  U.  S., 
615). 

•'  'And  while  proceedings  in  contempt  may  be  said  to  be  sui  generis,  the  present 
judgpnent  is  in  enect  a  judgment  in  a  criminal  case  over  which  this  court  has  no  juris- 
diction in  error  (sec.  5,  act  of  Mar.  3, 1891,  26  Stat.,  826,  c.  517,  as  amended  by  the  act 
of  Jan.  20, 1897,  29  Stat.,  492,  c.  68);  Chetwood's  case  (165  U.  S.,  445, 462);  Tinsley  v. 
Anderson  (171  U.  S.,  101,  105);  Cary  Manufacturing  Co.  v.  Acme  Flexible  Clasp  Co. 
(187  U.  S.,  427,  428;  190  U.  S.,  37,  38).' 

"The  case  is  here  presented  upon  the  record  proper  as  submitted  to  the  Supreme 
Court  and  upon  further  showing  of  alleged  facts,  which  petitioner  claims  do  not  con- 
tradict the  record,  to  wit: 

"That  the  place  at  which  took  place  on  the  morning  of  October  20,  1902,  the  affray 
between  A.  Greenhut  and  petitioner,  in  which  is  alleged  to  have  occurred  the  assault 
by  petitioner  upon  the  said  A.  Greenhut,  for  which  the  district  court  has  sentenced 
petitioner  as  for  a  contempt,  was  the  office  in  the  store  of  the  said  A.  Greenhut  and 
was  a  part  of  the  building  occupied  by  him  for  the  purpose  of  conducting  the  said 
pocery  business,  and  was  used  in  connection  with  his  position  as  trustee  only  because 
It  was  his  place  of  business  and  therefore  more  convenient  for  him.  That  the  said 
building  was  at  said  time,  and  is  now.  No.  104  East  Government  Street,  in  the  city  of 
Pensacola,  and  distant  from  the  United  States  court  room  and  the  building  in  which 
it  was  ancl  is  held  not  less  than  400  feet»  and  separated  therefrom  by  an  intervening 
street  and  intervening  alley  and  by  more  than  a  block  of  brick  business  houses,  and 
was  not  in  any  way  connected  with  or  used  in  connection  with  the  said  court  or  court- 
house or  any  of  the  functions  or  duties  of  the  said  court  or  of  the  judge  thereof.  That 
the  said  district  court  was  not  in  session  in  the  city  of  Pensacola  on  the  said  20th  day 
of  October,  nor  had  l)een  for  months  before  the  said  date,  and  that  no  session  thereof 
occurred  thereafter  until  November  7,  1902,  and  that  the  judge  of  said  court  was  not 
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on  the  date  in  said  State  nor  had  been  therein  for  months  prior  thereto,  nor  did  h» 
come  therein  until  the  6th  day  of  November,  A.  D.  1902. 

*'A6  to  claimed  authority  to  supplement  record  as  to  facts  see  In  re  Cuddy  (131 
U.  S.,  280). 

"  In  my  opinion  the  additional  facts  o£fered  to  supplement  the  record  do  not  mate^ 
rially  change  the  status  of  the  case  nor  do  they  in  any  wise  extend  the  jurisdiction  of 
this  court  upon  this  writ. 

*'The  chaige  of  contempt  against  the  relator  is  based  upon  the  fact  that  he  unlaw* 
fully  assaultM  and  resisted  an  officer  of  the  district  court  in  the  execution  of  orders 
of  the  court  and  in  the  performance  of  the  duties  of  his  office  under  such  orders,  and 
in  that  respect  it  would  seem  to  be  imjnaterial  whether  the  place  of  resistance  was  40 
or  400  feet  from  the  actual  place  where  the  court  was  usually  neld,  so  long  as  it  was  not 
in  the  actual  presence  of  the  court  nor  so  near  thereto  as  to  emburrass  the  administra* 
tion  of  justice. 

"Under  the  bankruptcy  act  of  1898,  section  2,  the  district  courts  of  the  United  States, 
flitting  in  bankruptcy,  are  continuously  open;  and  under  section  33  and  others  of  the 
aame  act  a  trustee  in  bankruptcy  is  an  officer  of  the  court.  The  questions  before  the 
district  court  in  the  contempt  proceedings  were  whether  or  not  an  assault  upon  an 
officer  of  the  court,  to  wit,  a  trustee  in  bankruptcy  for  and  on  account  of  and  in  resist- 
ance of  the  perf(»inance  of  the  duties  of  such  trustee,  had  been  committed  by  the 
relator,  and  if  so,  was  it  under  the  facte  proven  a  contempt  of  the  court  whose  officer 
the  trustee  was. 

*'  Unquestionably  the  district  court  had  jurisdiction  summarily  to  try  and  deter^ 
mine  these  questions,  and  having  such  jurisdiction .  said  court  was  fully  authorized 
to  hear  and  decide  and  adjudge  upon  the  merits.  (In  re  Savin,  131  U.  S.,  267,  276, 
277.y 

"This  brings  us  squarely  to  the  cjuestion  whether  upon  this  writ  of  habeas  corpus 
the  inquiry  can  be  extended  by  this  court  so  as  to  review,  as  upon  writ  of  error,  anv 
irregularities  of  the  district  court  in  the  proceedings  or  to  determine,  as  upon  appeal, 
the  real  merits  of  the  case. 

''I  have  examined  with  care  the  decisions  of  the  Supreme  Court  of  the  United 
States  in  In  re  Cuddy  (131  U.  S.,  280),  Ex  parte  Mayfield  (141  U.  S.,  116),  and  In  re 
Sachs  &  WattB  (190  U.  S.,  1),  and  in  many  other  cases,  and  do  not  find  tiiat  either  ot 
any  of  them  control  or  determine  the  question  in  favor  of  such  claimed  jurisdiction. 

*' Whatever  an  aopellate  court  may  have  power  to  do  in  regard  to  supplementing 
the  record,  as  helci  in  In  re  Cuddy  and  in  Ex  parte  Mayfield,  or  upon  certiorari  ana 
habeas  <!orpu8  U)  examine  the  merits  of  the  case,  as  in  In  re  Sachs  &  Watts,  I  am  forced 
to  follow,  as  I  did  in  Ex  parte  Davis  (112  F.  R.,  139),  the  Supreme  Coiu-t  in  United 
States  V.  Pridgeon  (153  U.  S.,  48,  62),  wherein  it  is  declared:  'Under  a  writ  of  habeas 
corpus  the  inquiry  is  addressed,  not  to  errors,  but  to  the  question  whether  the  pro- 
ceedings and  the  judgment  rendered  therein  are  for  any  reason  nullities;  and,  luuess 
it  is  afl&matively  shown  that  the  judgment  or  sentence  under  which  the  petitioner  is 
confined  is  void,  he  is  not  entitled  to  his  dischaige.' 

"This  court  has  no  appellate  jurisdiction  over  the  district  court  for  this  district, 
and  if  it  should  attempt  to  go  beyond  the  rule  declared  in  United  States  v.  Pridgeon, 
and  assume  authority  to  look  into  tlie  merits  wherein  judgments  have  been  rendered  in 
the  district  court  in  contempt  cases,  it  would  be,  from  my  standpoint,  an  unwarranted 
assumption  of  jurisdiction,  decidedly  tending  to  scandal  in  judicial  proceedings. 

"In  dealing  with  the  proceedings  against  petitioner  in  the  district  court,  the  Supreme 
Court  said  tliat  an  erroneous  conclusion  in  regard  to  the  merits  can  only  be  reviewed 
on  appeal  or  error,  and  in  such  appropriate  way  as  may  be  provided.  As'shown  above, 
the  writ  of  habeas  corpus  is  not  an  appropriate  way  provided. 

"The  Supreme  Court  further  said  that  the  judgment  in  this  present  case  is  in  effect 
a  judgment  in  a  criminal  case,  in  which  that  court  had  no  jurisdiction  on  error.  The 
court  did  not  say  that  no  other  appellate  court  had  jurisdiction  on  error. 

"In  In  re  Paquet  (114  F.  R.,  437)  the  circuit  court  of  appeals  in  this  circuit  held 
that  that  court  had  no  jurisdiction  to  issue  a  writ  of  prohibition  in  a  certain  contempt 
case  when  nendinfi;  in  tne  circuit  court  of  the  northern  district  of  Florida,  but  intimated 
that  possibly  a  wnt  of  error  might  lie  in  such  cases  where  final  judgment  of  conviction 
had  been  rendered ;  but  whether  the  petitioner  here  has  or  had  a  remedy  by  writ  of 
error  from  or  by  appeal  to  any  appellate  court  is  immaterial  on  this  inquiry,  and  I  am 
satisfied  that  this  court  has  no  jurisdiction  to  review  the  petitioners  case  by  any 
remedy  provided  by  law. 

"The  writ  of  habeas  corpus  is  discharged. 

"Circuit  Judges  McCormick  and  Shelby  sat  with  me  and  heard  argument  in  this 
case,  and  they  concur  in  this  opinion. 

"Don.  a.  Pardee,  Circuit  Judge, 

"November  10,  1903." 

48576—12 44 
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Whereby  respondent  insists  and  alleges  that  the  said  proceedings  asainst  the  said 
W.  C.  O'Neal  for  the  contempt  as  aforesaid  came  to  an  end,  and  a  fimu  adjudication 
was  had  therein. 

Re8i>ondent  all^^s  that  the  said  United  States  district  court,  sitting  in  and  for 
the  northern  district  of  Florida,  had  jurisdiction  of  the  said  contempt  proceedingB; 
that  due  process  of  law  was  issued  therein,  and  that  the  said  W.  (\  O'Neal  appeared 
in  said  court  and  was  accorded  every  right  to  be  heard  by  counsel  learned  in  tlie  lav. 
to  plead,  to  present  evidence,  and  to  purge  himself  of  said  contempt  if  he  could  do  so 
in  accordance  with  the  facts  and  the  law  of  the  case;  and  he  says  tnat  the  said  W.  C. 
O'Neal  did  not  pui^e  himself  of  said  contempt. 

And  respondent  insists  that  he  was  and  is  blameless  in  the  premises;  that  be  per> 
lonned  his  duty,  and  his  whole  duty,  in  all  the  said  proceedings;  that  he  was  entirely 
free  from  any  bias,  prejudice,  or  desire  to  injure  said  W.  C.  O'Neal;  that  all  his  acii 
and  doings  in  and  about  the  trial  of  said  case,  the  rulings  made  therein,  the  decision 
thereof,  and  the  imposing  of  sentence  therein  were  prompted  solely  by  his  demre  to 
maintain  the  dignity  and  authority  of  the  said  district  court  of  the  Ignited  States,  and 
to  punish  such  acts  of  contempt  of  its  authority  as  tended  to  hinder,  delay,  obstruct, 
ana  impede  the  due  administration  of  justice  therein,  and  to  subject  the  said  court 
and  the  judge  and  officers  thereof  to  public  crticism,  contumely,  and  contempt;  and 
he  alleges  that  the  sentence  imposed  upon  said  W.  (?.  O'Neal,  in  view  of  the  gravitr 
of  the  contempt  committed,  was  reasonable,  and  that  in  fact  this  respondent  exercised 
great  leniency  in  fixing  the  punishment  of  the  said  W.  C.  O'Neal. 

Respondent  further  alleges  that  in  all  the  said  proceedings  he  was  in  no  way  guilty 
•f  an  abuse  of  judicial  power  or  of  a  high  misdemeanor,  and  that  the  said  proceodinigi 
had  and  held  before  him  and  the  judgment  resulting  therefrom  were  all  in  acconianoe 
with  the  law  and  the  facts  of  the  case,  and  any  failure  of  this  respondent  as  preeidint 
judge  of  the  United  States  district  court     >  have  adjudged  the  said  W.  C.  O'Ned 

Siilty  of  a  contempt  and  to  have  punished  him  therefor,  in  view  of  the  enormity  of 
e  offense,  as  shown  by  the  testimony,  would  have  greatlv  tended  to  destroy  the 
dignity  and  authority  of  the  said  court,  to  intimidate  the  oflScers  of  said  court  in  the 
performance  of  their  duties  as  such,  and  to  obstnict,  hinder,  and  delay  the  due  ooui^ 
ot  justice  therein,  and  to  bring  said  court  and  its  officers  into  public  disfavor  and  just 
contempt. 

And  this  respondent,  in  submitting  to  this  honorable  court,  this,  his  answer  to  the 
articles  of  impeachment  exhibited  against  him,  respectfully  reserves  leave  to  amend 
and  add  to  the  same  from  time  to  time,  as  may  become  necessary  or  proper  and  when 
said  necessity  and  propriety  shall  appear. 

Chas.  SwAYxe. 

Anthony  Higgins, 
John  M.  Thurston, 
0/  Counsel /or  Respondent. 

At  the  conclusion  of  the  reading  of  the  answer  to  the  first  article, 
Mr.  Thurston  said: 

Mr.  President,  we  have  attached  as  exhibits  to  this  answer  to  the  first  article  three 
certificates,  one  from  the  fifth,  one  from  the  seventh,  and  one  from  the  ninth  judiciil 
circuits  of  the  United  States,  which  show  that,  almost  without  exception,  the  amount 
of  $10  per  diem  was  drawn  by  each  and  all  of  the  jud^,  both  of  the  circuit  and 
district  courts  of  those  circuits,  in  their  attendance  outside  of  their  districts,  under 
the  provisions  of  these  laws.  We  have  been  unable  up  to  the  present  time  to  secure 
from  the  Secretary  of  the  Treasury  the  additional  certificates  for  the  other  districtB. 

After  concluding  the  reading  of  the  entire  answer  of  the  respondent, 
Mr.  Thurston  said: 

Now,  Mr.  President,  referring  to  the  fact  that  certain  exhibits  which  we  desired 
to  attach  to  our  answer  to  article  No.  1  had  not  been  attached  because  of  the  fact  that 
the  Secretary  of  the  Treasury  in  the  short  space  of  time  has  been  unable  to  fumidi 
it  to  us,  we  move  as  follows: 

'^  Counsel  for  respondent  move  an  order  giving  them  leave  to  hereafter  attacb 
to  the  answer  herem  to  article  1,  as  exhibits,  additional  copies  of  certificates  of  the 
Secretary  of  the  Treasury,  showing  the  amounts  certified  to  and  received  from  tht 
United  States  by  the  judges  of  the  first,  second,  third,  fourth,  sixth,  and  eighth 
judicial  circuits,  as  their  reasonable  expenses  for  travel  and  attendance  while  hold- 
mg  court  away  from  the  places  of  their  residences,  and  outside  of  their  respectivt 
districts,  in  the  year  1903,  it  having  been  impossible  for  the  Secretary  of  the  Tiese- 
ury  to  prepare  and  furnish  the  same  to  respondent  up  to  the  present  time." 
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Mr.  Manager  Palmek.  Mr.  President,  I  think  there  ought  to  be 
some  length  of  time  stated  in  this  order.  Of  course,  we  do  not 
admit  that  these  matters  are  at  all  material,  but  we  do  not  object 
to  their  being  filed  if  it  is  done  within  some  reasonable  length  of 
time. 

Mr.  HiGGiNS.  Mr.  President,  I  will  state  that  I  had  heard  from 
the  Secretary  of  the  Treasury  that  these  certificates  were  prepared. 
We  hope  to  have  them  from  the  Secretary  before  the  end  of  the 
week.  They  are  substantially  in  the  same  lorm  and  terms,  though, 
of  course,  with  different  facts — mutatis  mutandis — as  those  certifi- 
cates already  filed  with  the  answer. 

Mr.  Manager  Palmer.  Before  counsel  for  the  respondent  asked 
for  an  order  that  they  may  have  until  next  Monday  to  file  these 
additional  exhibits  I  was  going  to  ask  for  an  order  that  we  have 
until  next  Monday  to  reply.     vVill  that  suit  counsel? 

Mr.  HiGGiNS.  How  is  that?    I  did  not  understand  the  manager. 

Mr.  Fairbanks.  Mr.  President,  I  propose  the  order,  which  I  send 
to  the  desk,  upon  the  motion  of  the  counsel  for  the  respondent  with 
reference  to  the  exhibits. 

Mr.  Bacon.  I  would  suggest  to  the  Senator  from  Indiana  that 
under  the  order  adopted  this  morning  it  is  competent  for  the  managers 
to  directly  ask  the  order  without  its  being  proposed  by  a  Senator. 

The  Presiding  Officer.  The  Chair  understands  that  an  order  is 
moved  by  counsel  for  respondent  and  the  order  is  in  writing.  Will 
the  counsel  present  it  to  tne  Secretary  ? 

Mr.  Thurston.  Mr.  President,  the  motion  was  in  writing.  We 
had  inferred  that  the  order  would  be  proposed  by  some  member  of 
the  court. 

The  Presiding  Officer.  The  Secretary  will  read  the  motion. 

The  Secretary  read  as  follows : 

Counsel  for  respondent  move  an  order  giving  them  leave  to  hereafter  attach  to 
the  answer  herein  to  article  1,  as  exhibits,  additional  copies  of  certificates  of  the 
Secretary  of  the  Treasury  showing  the  amounts  certified  to  and  received  from  the 
United  States  by  the  judges  of  the  first,  second,  third,  fourth,  sixth,  and  eighth 
judicial  circuits  as  their  reasonable  expenses  for  travel  and  attendance  while  holding 
court  away  from  the  places  of  their  residences,  and  outside  of  their  respective  dis- 
tricts, in  the  year  1903,  it  having  been  impossible  for  the  Secretary  of  the  Treasury 
to  prepare  and  furnish  the  same  to  respondent  up  to  the  present  time. 

The  Presiding  Officer.  The  Chair  understands  that  this  being 
a  motion  for  an  order,  the  Senator  from  Indiana  [Mr.  Fairbanks] 
proposes  the  order  which  will  now  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

Ordered,  That  the  respondent,  Charles  Swayne,  have  leave  to  hereafter,  not  later 
than  the  10th  instant,  attach  as  further  exhibits  to  his  answer  to  article  1  of  the  articles 
of  impeachment  copies  of  the  certificates  of  the  Secretary  of  the  Treasury,  referred  to 
in  said  answer,  showing  the  amounts  certified  to  and  received  from  the  United  States 
by  the  judges  of  the  first,  second,  third,  fourth,  sixth,  and  eighth  judicial  circuits  as 
their  reasonable  expenses  for  travel  and  attendance  while  holdmg  court  away  from  the 
place  of  their  residence,  and  outside  of  their  respective  districts,  in  the  year  1903. 

Mr,  Bailey.  Mr.  President,  as  a  matter  of  good  practice — and  I 
presume  we  are  to  conduct  this  trial  according  to  good  practice — it 
seems  to  me  that  this  is  a  request  for  time  in  which  to  exhibit  evi- 
dence as  a  part  of  the  pleadings.  If  this  matter  is  admissible  before 
this  court  at  all,  it  is  adinissible  as  evidence.  It  does  not  occur  to  me 
as  an  appropriate  proceeding  to  be  giving  time  in  which  counsel  for 
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the  respondent  may  file  evidence  with  their  pleading.  That  is  as 
I  look  at  it.  If  it  were  desirable  to  give  the  counsel  time  to  prepare 
new  allegations  I  should  not  object  to  an  order  for  that;  but  1  do 
object  to  having  this  court  put  into  the  attitude  of  expressly  and  by 
oraer  providing  for  delay  in  producing  as  a  part  of  the  pleadings  what 

Sropeny,  as  it  seems  to  me,  belongs  only  to  the  production  of  evi- 
ence. 

The  Presiding  Officer.  The  Chair  wHl  state  the  question.  Coun- 
sel for  the  respondent  move  for  an  order  permitting  certain  facts  to 
be  obtained  from  the  Secretary  of  the  Treasury  to  be  hereaft^ 
attached  to  their  answer.     That  is  the  question  before  the  Senate. 

Mr.  Manager  Palmer.  Mr.  President,  is  it  in  order  for  the  managers 
to  oppose  that  motion  ? 

Tne  Presiding  Officer.  The  managers  undoubtedlv  have  a  right 
to  be  heard  upon  the  motion  made  by  tne  counsel  for  tne  respondent 

Mr.  Manager  Palmer.  If,  as  suggested  by  the  Senator  from  Texas 
[Mr.  Bailey],  it  is  true  that  th^e  exhibits  are  to  be  considered  as 
evidence,  then  certainly  they  ought  to  be  attached  before  the  mana- 
gers are  asked  to  reply.  We  had  expected  to  ask  until  next  Monday 
to  reply  or  to  demur  or  to  except  to  this  answer,  and  the  answer 
ought  to  be  complete  before  we  are  asked  to  reply  to  it.  If  this  time 
is  postponed  until  the  10th  of  February  our  answer  will  have  been  in, 
and  if  these  matters  are  matters  of  evidence  it  might  be  quite  a  serious 
consideration.  Therefore  we  object  to  the  extension  of  the  time 
until  the  10th  of  February. 

Mr.  Thurston.  Mr.  President,  the  respondent  and  his  counsel  are 
so  anxious  to  interpose  no  obstruction  to  the  speedy  trial  of  this  case 
that  if,  as  suggested,  our  motion  would  be  taken  as  a  ground  for 
asking  delay  we  here  and  now  withdraw  it. 

The  Presiding  Officer.  The  motion  is  withdrawn,  and  the  Chair 
supposes  the  order  proposed  by  the  Senator  from  Indiana  is  also 
withdrawn. 

Mr.  Fairbanks.  Yes;  the  order  is  withdrawn. 

Mr.  Manager  Palmer.  Mr.  President,  I  ask  that  the  order  I  send 
to  the  desk  may  be  made. 

The  Presiding  Officer.  The  managere  on  the  part  of  the  House 
request  the  adoption  of  the  order  which  ynl\  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Ordered,  That  the  managers  have  time  until  Monday  next,  at  2  p.  m.,  to  consult 
the  ITouse  of  Representatives  on  the  subject  of  filing  exceptions,  demurrer,  or  repli- 
cation to  the  answer  of  the  respondent,  and  that  they  be  furnished  with  a  copy  of  the 
said  answer. 

Mr.  FoRAKER.  I  did  not  understand  from  the  reading  of  the  re- 

auest  that  it  was  proposed  by  the  managers  that  on  the  date  named 
ley  would  file  such  other  pleadings  as  they  may  propose  to  file. 
I  think  before  we  vote  upon  the  order  it  should  be  understood. 

The  Presiding  Officer.  The  Secretary  will  again  read  the  pro- 
posed order. 

The  Secretary  again  read  the  proposed  order. 

Mr.  Fairbanks.  I  offer  the  order  which  I  send  to  the  desk  as  • 
substitute  for  that  which  has  lust  been  read. 

The  Presiding  Officer.  Tne  managers  on  the  part  of  the  House 
having  requested  an  order  in  the  form  which  was  read  by  the  Secre- 
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taiy,  the  Senator  from  Indiana  offers  an  order  relating  to  the  same 
subject  matter,  which  will  be  read  by  the  Secretary. 
Tne  Secretary  read  as  follows : 

Ordered,  That  the  manaffere  on  the  part  of  the  House  be  allowed  until  the  6th  day  of 
February  instant,  at  1  o'clock  in  the  afternoon,  to  present  the  replication,  if  any,  of  the 
House  of  Representatives  to  the  answer  of  the  respondent.  That  any  subsequent 
pleadings,  either  on  the  part  of  the  mana^rs  or  of  the  respondent,  shall  be  filed  yntix, 
the  Secretary  of  the  Senate,  of  which  notice  shall  be  given  to  the  House  of  Represent- 
atives and  the  respondent,  respectively,  so  that  all  pleadings  shall  be  clos^  on  or 
before  the  9th  day  of  February  instant,  and  that  the  trial  shall  proceed  on  llie  10th  day 
of  February  instant,  at  1  o'clock  p.  m. 

Mr.  Manager  Palmer  rose. 

The  PREsmiNG  Officer.  Do  the  managers  desire  to  be  heard  with 
reference  to  the  proposed  order? 

Mr.  Manager  Palmer.  Yes,  sir.  We  will  have  to  object  to  the 
order  proposed  as  a  substitute  for  the  one  submitted  by  the  managers, 
because  it  will  cut  the  managers  off  with  the  privilege  of  filing  a  repli- 
cation only.  We  may  desire  to  file  a  demurrer  or  an  exception,  or 
some  kind  of  pleading  other  than  a  replication.  Under  this  order 
we  are  to  file  by  the  6th  of  February,  as  I  understand,  a  replication, 
and  that  is  to  end  the  pleadings  so  far  as  the  managers  are  concerned, 
except  that  they  may  file  something  afterwards  with  the  Secretary. 
We  should  like  to  have  the  order  amended  so  that  it  will  cover  any 
kind  ofpleadings  that  we  may  desire  to  file. 

Mr.  Faibbanks.  I  will  amend  the  order  by  making  it  read  ''repli- 
cation or  other  pleading,"  striking  out  the  words  ''if  any"  and  insert- 
ing "or  other  pleading." 

The  Presiding  Officeb.  The  Secretary  will  read  the  proposed 
order  as  modified  by  the  Senator  from  Indiana. 

The  order  as  modified  was  read,  as  follows: 

Ordered,  That  the  managers  on  the  part  of  the  House  be  allowed  until  the  6th  day 
of  February  instant,  at  1  o'clock  in  the  afternoon,  to  present  the  replication  or  other 
pleading  of  the  House  of  Representatives  to  the  answer  of  the  respondent.  That  any 
subsequent  pleadings,  either  on  the  part  of  the  managers  or  of  the  respondent,  shall 
be  filed  with  die  Secretary  of  the  Senate,  of  which  notice  shall  be  given  to  the  House  of 
Kepresentatives  and  the  respondent,  respectively,  so  that  all  pleadings  shall  be  closed 
on  or  before  the  9th  day  of  February  instant,  and  that  the  trial  shall  proceed  on  the  10th 
day  of  February  instant,  at  1  o'clock  p.  m. 

Mr.  Faibbanks.  If  the  word  "the''  precedes  "replication,"  it 
should  be  stricken  out  and  the  word  "a''  inserted;  so  that  it  will  read 
"a  replication  or  any  other  pleading. " 

Mr.  FoBAKEB.  Yes;  the  article  "a"  should  be  inserted  for  "the"; 
so  as  to  read  "a  replication." 

The  Pbesidinq  Officeb.  The  order  will  be  so  modified.  Is  there 
objection  to  the  order  as  modified  ? 

Mr.  Pettus.  I  am  not  very  familiar  with  the  forms  of  this  pro- 
ceeding; but  the  latter  part  oif  that  order,  it  seems  to  me,  will  embar* 
rass  the  managers  as  well  as  counsel  for  the  respondent.  Pleadings 
go  by  succession,  one  after  the  other;  one  has  to  be  disposed  of  before 
it  is  proper  to  file  another.  Filing  pleadings  with  the  Secretary  in 
no  way  (lisposes  of  them,  and  it  seems  to  me  the  counsel  and  the  man- 
agers will  both  be  embarrassed  by  not  having  one  pleading  removed 
out  of  the  way  by  a  demurrer  or  by  some  other  form  of  pleading 
before  another  is  submitted.  The  filing  of  a  pleading  with  the  Secre- 
tary will  be  of  no  benefit  in  removing  it  out  of  the  way. 
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The  Presiding  Officer.  The  Chair  finds  that  in  the  Belknap 
impeachment  trial  the  following  resolution  was  passed  by  the  Senate: 

Ordered^  That  the  respondent  file  his  rejoinder  with  the  Secretary  on  or  before  the 
24th  day  of  April  instant,  who  shall  deliver  a  copy  thereof  to  the  Clerk  of  the  House 
of  Representatives,  and  that  the  House  of  Representatives  file  their  surreioinder,  if 
any,  on  or  before  the  25th  day  of  April  instant,  a  copy  of  which  shall  be  delivered  by 
the  Secretary  to  the  counsel  lor  the  respondent. 

Ordered,  That  the  trial  proceed  on  the  27th  day  of  April  instant,  at  12  o'clock  and 
30  minutes  afternoon. 

The  proposed  order  is  as  follows: 

Ordered,  That  the  managers  on  the  part  of  the  House  be  allowed  until  the  6th  day 
of  February  instant,  at  1  o'clock  in  the  afternoon,  to  present  a  replication,  or  other 
pleading,  of  the  House  of  Representatives  to  the  answer  of  the  respondent.  That  any 
subsequent  pleadings,  either  on  the  part  of  the  managers  or  of  the  respondent,  ahafl 
be  filed  with  the  Secretary  of  the  Senate,  of  which  notice  shall  be  given  to  the  House 
of  Representatives  and  the  respondent,  respectively,  so  that  all  pleadings  shall  be 
closed  on  or  before  the  9th  day  of  February  instant,  and  that  the  trial  shall  proceed 
on  the  10th  day  of  February  instant,  at  1  o'clock  p.  m. 

The  Presiding  Officer  thinks  the  proposed  order  does  not  differ  in 
any  essential  particular  from  the  precedent  established  in  the  Belknap 
case. 

Mr.  Manager  Palmer.  I  should  be  glad  if  the  order  could  be 
changed  so  as  to  fix  the  hour  at  2  o'clock  on  the  6th  of  February, 
instead  of  at  1  o'clock.  The  House  meets  at  12  o'clock,  and  it  ini^ni 
be  that  some  question  would  arise  a«  to  the  form  of  tne  replication 
or  demurrer  or  whatever  we  choose  to  file.  It  might  lead  to  discus- 
sion, and  we  might  not  be  prepared  to  come  to  the  ^nate  by  1  o'clock. 

Tne  Presiding  Officer,  w  ill  the  Senator  from  Indiana  modify 
his  order  ? 

Mr.  Fairbanks.  I  wiU  modify  the  order  by  mserting  **2  o'clock" 
instead  of  *'l  o'clock." 

The  Presiding  Officer.  The  modification  is  made.  The  ques- 
tion is  on  agreeing  to  the  order  as  modified. 

The  order  as  modified  was  ^reed  to. 

Mr.  Manager  Palmer.  Mr.  ^n^esident,  I  ask  that  the  order  I  send 
to  the  desk  oe  made. 

The  Presiding  Officer.  The  managers  on  the  part  of  the  House 
request  an  order,  which  wiU  be  read. 

The  order  was  read,  and  agreed  to,  as  follows: 

Ordered,  That  the  Secretary  of  the  Senate  commimicate  to  the  House  of  Bepreeent- 
atives  an  attested  copy  of  the  answer  of  Charles  Swayne,  judge  of  the  United  Statei 
in  and  for  the  northern  district  of  Florida,  to  the  articles  of  impeachment,  and  also  a 
copy  of  the  foregoing  order. 

Mr.  Spooner.  I  ask  for  the  adoption  of  the  order  I  send  to  the 
desk. 

The  Presiding  Officer.  The  Senator  from  Wisconsin  asks  for 
the  adoption  of  an  order  which  will  be  read. 

The  Secretary  read  as  follows: 

Ordered,  That  the  answer  of  the  respondent,  Charles  Swayne,  to  the  articles  of 
impeachment  exhibited  against  him  by  the  House  of  Representatives  be  printed  for 
the  use  of  the  Senate  sitting  in  the  trial  of  said  impeachment 

Mr.  Bacon.  I  suggest  that  possibly  the  order  might  be  enlariged 
to  advantage  so  as  to  include  not  only  the  answer,  but  such  further 
pleadings  as  may  hereafter  be  filed  under  the  order  just  adopted. 

Mr.  Spooner.  I  have  no  objection  to  that. 
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Mr.  Bacon.  I  suggest  that  the  Senator  enlarge  his  order  to  that 
effect. 

The  Pbesiding  Officer.  The  Chair  suggests  that  it  might  be  a 
little  difficult  to  modify  the  order  so  as  to  apply  to  all  subsequent 
pleadings  filed  by  the  managers  on  the  part  of  the  House  and  the 
counsel,  respectively. 

Mr.  Spooner.  We  want  this  at  once,  and  we  can  get  the  othet 
later. 

Mr,  Bacon.  Very  well,  Mr.  President. 

Mr.  Manager  Palmer.  Mr.  President,  allow  me  to  suggest  that  the 
articles  of  impeachment  as  printed  in  the  Record  are  incomplete. 
There  are  five  of  the  articles  which  are  not  in  the  Record  at  all,  and 
some  time  I  suppose  they  ought  to  be  printed  in  the  form  of  a  public 
document  to  accompany  the  answer  and  other  pleadings. 

The  Presiding  Officer.  The  Presidmg  Officer  will  state  that  the 
order  offered  by  the  Senator  from  Wisconsin,  unless  objected  to,  is 
agreed  to. 

With  regard  to  the  articles  of  impeachment  as  they  appear  in  the 
Congressional  Record,  only  six  of  the  articles — the  first  six,  I  be- 
lieve— are  printed  in  the  Record.  The  failure  to  print  in  full  the 
articles  of  impeachment  was  due  to  an  accident,  tne  Chair  thinks, 
and  is  scarcely  the  fault  either  of  the  Official  Reporters  or  of  the 
Printing  Office.  But,  between  the  two,  the  copy  for  the  remammg 
articles  was  not  at  hand.  The  Chair  understands  that  in  the  per- 
manent Record  the  full  articles  have  been  or  will  be  printed. 

The  managers  on  the  part  of  the  House  suggest  that  the  articles  of 
impeachment  be  printed  as  a  document. 

Mr.  Manager  Palmer.  With  the  answer. 

The  Presiding  Officer.  With  the  answer.  If  there  is  no  objec- 
tion, that  order  will  be  made. 

Mr.  Fairbanks.  I  move  that  the  Senate  sitting  as  a  court  of  im- 
peachment adjourn  until  Monday,  the  6th  instant,  at  2  o'clock  p.  m. 
-  The  motion  was  agreed  to;  and  (at  2  o'clock  and  50  minutes  p.  m.) 
the  Senate  sitting  as  a  court  of  impeachment  adjourned  until  Monday, 
February  6,  1905,  at  2  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  and  the  counsel  for  the 
respondent  retired  from  tne  Chamber. 

The  President  pro  tempore  resumed  the  chair. 


House  of  Representatives,  February  6, 1906. 

[Congrmalonal  Record,  volume  89,  part  2,  page  1080.] 

Mr.  Palmer.  Mr.  Speaker,  in  the  matter  of  the  impeachment  of 
Judge  Charles  Swayne  the  managers  on  the  part  of  the  House  have 
considered  the  answer  filed  by  the  respondent,  a  certified  copy  of 
which  has  been  furnished  them,  and  move  that  the  House  adopt  the 
following  replication,  which  I  send  to  the  clerk's  desk  to  be  read. 
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The  clerk  read  as  follows: 

Replication  by  the  House  of  Representatives  of  the'  United  States  of  Ameiica  to  tiM 
answer  of  Charles  Svayne,  judge  of  the  United  States  in  and  for  the  northern  district 
of  Florida,  to  the  articles  of  impeachment  exhibited  against  him  by  Uie  Hoose  d 
Representatives. 

The  House  of  Representatives  of  the  United  States  have  considered  the  sevoal 
answers  of  Charles  Swayne,  district  judge  of  the  United  States  in  and  for  the  northera 
district  of  Florida,  to  the  several  articles  of  impeachment  against  him  by  them  exhib- 
ited in  the  name  of  themselves  and  of  all  the  people  of  the  United  States,'  and  raserviog 
to  themselves  all  advantage  of  exception  to  tne  insufficiency,  irrelevancy,  and  impe^ 
tinency  of  his  answer  to  each  and  all  of  the  several  answers  of  impeachment  exhibited 
against  the  said  Charles  Swayne,  judee  as  aforesaid,  do  deny  each  and  every  aveiment 
in  said  several  answers,  or  either  of  tnem,  which  denies  or  traverses  the  acts,  intents, 
crimes,  or  misdemeanors  charged  against  said  Charles  Swayne  in  said  articles  of 
impeachment,  or  either  of  them;  and  for  replication  to  said  answer  do  say  that  sud 
Charles  Swayne,  district  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  is  guilty  of  the  high  crimes  and  misdemeanors  mentioned  in  said  articles,  and 
that  the  House  of  Representatives  are  ready  to  prove  the  same. 

Mr.  Palmer.  Mr.  Speaker,  I  move  the  adoption  of  the  replication. 
The  Speaker.  The  question  is  on  agreeing  to  the  replication. 
The  replication  was  Mfreed  to. 

Mr.  Palmer.  Now,  Mr.  Speaker,  I  move  the  adoption  of  the  follow- 
ingresolution. 
The  Clerk  read  as  follows : 

[H.  Res.  486.] 

Resolved^  That  a  message  be  sent  to  the  Senate  by  the  Clerk  of  the  House  infonning 
the  Senate  that  the  House  of  Representatives  has  adopted  a  replication  to  the  answer 
of  Charles  Swayne,  judge  of  the  northern  district  of  Florida,  to  me  articles  of  impeach- 
ment exhibitea  against  him  and  that  the  same  will  be  presented  to  the  Senate  by  the 
managers  on  the  part  of  the  House. 

And,  also,  that  the  managers  have  authority  to  file  with  the  Secretary  of  the  Senate 
on  the  part  of  the  House,  any  subsequent  pl^idings  they  shall  deem  neceesary. 

The  Speaker.  The  question  is  on  agreeing  to  the  resolution. 
The  resolution  was  agreed  to. 


Senate,  February  6,  1906. 

[CkmgiessiQiial  Record,  volume  99,  part  2,  page  1922.] 

The  PREsn>ENT  pro  tempore  (at  2  o'clock  p.  m.).  The  hour  of  2 
o'clock,  to  which  the  Senate  sitting  as  a  court  of  impeachment 
adjourned,  has  arrived.  The  Senator  from  Connecticut  wiU  please 
take  the  cliair. 

Mr.  Piatt  of  Connecticut  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Piatt  of  Connecticut).  The  Senate 
is  now  in  session  for  the  trial  of  articles  of  impeachment  presented  by 
the  House  of  Representatives  against  Charles  Swayne.  The  Ser- 
geant at  Arms  will  make  proclamation. 

Tlie  Sergeant  at  Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  K  the  managers  on  the  part  of  the  House 
are  in  attendance,  the  Sergeant  at  Arms  will  notify  them. 

At  2  o'clock  and  2  minutes  p.  m.  the  managers  on  the  part  of  the 
'House  of  Representatives  (with  the  exception  of  Mr.  Olmsted) 
appeared,  and  they  were  conducted  to  the  seats  assigned  them. 

MX.  Higgins  and  Mr.  Thurston,  counsel  for  respondent,  entered  the 
Chamber  and  took  the  seats  assigned  them. 
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The  Pbbsidino  Qffiobb.  The  Journal  of  the  Senate  sitting  in  the 
impeachment  trial  will  be  read. 

^  The  Secretary  read  the  Journal  of  the  proceedings  of  the  Senate 
sitting  for  the  tidal  of  the  impeachment  of  Charles  Swayne  of  Friday, 
February  3^  1905. 

'Die  presidi^  officer  laid  before  the  Senate  the  following  resolu- 
tion from  the  House  of  Representatives,  which  was  read: 

Fiity-ei^th  OongreaB,  third  Beasion.    CongresB  of  the  United  States.    In  the  House 

of  Repreeentatiyee. 

Febbuabt  6, 1905. 

Reiohedf  That  a  message  be  sent  to  the  Senate  by  the  Clerk  of  the  House  informing 
the  Senate  that  the  House  of  Representatives  has  adopted  a  replication  to  the  answer 
of  Charles  Swayne,  judge  of  the  northern  district  of  Florida,  to  the  articles  of  impeach- 
ment exhibitea  agamst  him  and  that  the  same  will  be  presented  to  the  Senate  oy  tiie 
manasers  on  the  part  of  the  House;  and  also  that  the  managers  have  authority  to  file 
jith  ie  Secretary  of  the  Senate,  on  the  part  of  the  House,  any  subsequent  pleadings 
they  shall  deem  necessary. 

Attest: 

A.  McDowell,  CUrl, 

The  Pbesidino  Offioeb.  Have  the  managers  on  the  part  of  the 
House  anything  to  present? 

Mr.  Manager  rALMBB.  I  oflFer  the  replication  which  was  adopted 
by  the  House,  as  stated  in  the  resolution  which  has  just  been  read. 
It  is  as  follows: 

BepUcation  by  the  House  of  Representatives  of  the  United  States  of  America  to  the 
answer  of  Charles  Swayne,  judge  of  the  United  States  in  and  for  the  northern  district 
of  Florida,  to  the  articles  of  impeachment  exhibited  against  him  by  the  House  of 
Representatives. 

The  House  of  Representatives  of  the  United  States  have  considered  the  several 
answers  of  Charles  Swayne,  district  judge  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  to  the  several  articles  of  impeachment  against  him  by  them  eidiib- 
ited  in  the  name  of  themselves  and  of  all  the  people  of  the  United  States,  and  reserv- 
ing to  themselves  all  advantage  of  exception  to  the  insufficiency,  irrelevancy,  and 
impertinency  of  his  answer  to  eadi  and  all  of  the  several  articles  of  impeachment 
exhibited  against  the  said  Charles  Swayne,  judge,  as  aforesiad,  do  deny  each  and  every 
averment  in  said  several  answers  or  either  of  them,  which  denies  or  traverses  the  acts, 
intents,  crimes,  or  misdemeanors  charged  against  said  Charles  Swayne  in  said  articles 
of  imx>eachment  or  either  of  them  and  for  replication  to  said  answer  do  say  that  said 
Charles  Swayne,  district  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  is  guilty  of  the  high  crimes  and  misdemeanors  mentioned  in  said  articles,  and 
that  the  House  of  Representatives  are  ready  to  prove  the  same. 

J.  G.  Cannon, 
Speaker  of  the  House  of  Representatives. 

A.  MoDowELL, 
Clerk  of  the  House  of  Representatives. 

The  replication  was  handed  to  the  Secretary. 

The  PREsroiNG  Officer.  The  replication  will  be  printed.  Have 
the  managers  anything  further  to  offer  ? 

Mr.  Manager  Palmer.  Nothing  to  offer  to-day,  sir. 

The  Presiding  Officer.  Have  counsel  for  "^the  respondent  any- 
thing to  offer  ? 

Mr.  ELiGGiNS.  Should  we  be  advised  there  is  anything  further  to 
offer  we  assume  it  can  be  done  without  a  formal  meeting  oi  the  Senate* 
It  would  be  merely  to  join  issue,  in  technical  phrase. 

The  Presiding  Officer.  It  may,  under  the  order  which  has  already 
been  adopted,  be  filed  with  the  Secretary. 

Mr.  Bacon.  Mr.  President,  I  ask  for  tne  adoption  of  the  following 
order  relative  to  the  adjournment  of  the  Senate  sitting  as  a  court. 

Hie  Presiding  Officer.  The  order  will  be  read. 


N 


698  IMPEACHMENT  OF  JUBQE  OfiABLBS  SWAYHB. 

The  order  was  read,  and  agreed  to,  as  follows; 

Orderedf  That  the  Senate  Bitting  in  the  trial  of  impeachment  of  Charles  Swajrne, 
adjotim  until  Friday,  the  10th  instant,  at  1  o'clock  p.  m. 

The  Pbesidino  Officer  (at  2  o'clock  and  10  minutes  p.  m.). 
The  Senate  sitting  in  the  trial  of  the  impeachment  of  Charles  Swayne 
stands  adjourned  until  the  10th  day  of  February  at  1  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  and  counsel  for  the  respond- 
ent retired  from  the  Chamber. 

The  President  pro  tempore  resumed  the  chair. 


House  of  Representatives;  March  3,  1906. 

[Congressional  Record,  volume  39,  put  4,  page  3866.) 
THANKS   TO   HOUSE   IMPEACHMENT   MANAGERS. 

Mr.  Sherlet.  Mr.  Speaker,  I  ask  unanimous  consent  for  the 
present  consideration  of  the  following  resolution. 

The  Speaker.  The  gentleman  from  Kentucky  asks  unanimouB 
consent  for  the  present  consideration  of  a  resolution  which  will  be 
reported  by  the  Clerk. 

The  Clerk  read  as  follows: 

Resolved,  That  the  thanks  of  the  House  be,  and  are  hereby,  extended  to  the  numageii 
on  behalf  of  the  House  in  the  impeachment  pfoceedings  of  Judge  CSiaries  Swayne 
before  the  Senate  of  the  United  States,  to  wit,  Henry  W.  Palmer,  Samuel  L.  Poweni 
Marhn  E.  Olmsted.  James  B.  Perkins,  David  A.  De  Armond^  H^uy  D.  Clayton,  and 
David  H.  Smith,  for  the  able  and  efficient  manner  in  which  they  diBdiaigea  the 
onerous  and  responsible  duties  imposed  upon  them. 

The  Speaker.  Is  there  objection? 
There  was  no  objection. 
The  resolution  was  agreed  to. 
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